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JUDGES 

OF  THX 

Circuit  and  District  Courts 

OF  i'luk 

UNITED  STATES. 


FIRST  CIRCUIT. 

Hoir.  flOHACE  GRAY,  Gzbouit  Justicb. 

UOH.  JOUN  LOWELL,  Cibodit  Judob.1 

Hon.  lb  BARON  B.  COLT,  Cibc0it  Judgb. 

Hov.  NATHAN  WEBB,  Dibtriot  Judob,  Maihb. 

Hob.  DANIEL  CLARE,  Dutaiot  Judob,  Nbw  HAMPSHms. 

Hob.  THOMAS  L.  NELSON,  Dutbiot  Judgb,  MABSACHuaBm. 

Hob.  QEOROE  M.  CARPENTER,  Dibtbiot  Judgb,  Rhodb  Iblabd^ 


SECOND    CIRCUIT. 

Hob.  SAMUEL  BLATCHFORD,  Ctncurr  Jubtigb. 

Hob.  WILLIAM  J.  WALLACE,  Circuit  Judgb. 

Hob.  NATHANIEL  SHIPMAN,  Dibtbiot  Judgb,  Corkboticuil 

Hob.  a.  C.  COXE,  Dibtbiot  Judgb,  N.  D.  Nkw  York. 

Hob.  ADDISON  BROWN,  Dibtrict  Judgb,  S.  D.  Nbw  York. 

Hob.  CHARLES  L.  BENEDICT,  Dibtbiot  Judgb,  £.  D.  Nbw  Yobx. 

Hob.  HOYT  fl.  WHEELER,  Dibtbiot  Judgb,  Vbbmobt. 

THIRD    CIRCUIT. 

Hob.  JOSEPH  P.  BRADLEY,  Circttit  Jubticb. 
Hob.  WILLIAM  McKENNAN.  Cirouit  Judgb. 
Hob.  S.  G.  BRADFORD,  Dibtbiot  Judgb,  Dblawabb.* 

>B«signecL    Hon.  Lb  Baron  B.  Colt,  of  Rhode  Island,  appointed. 
<  Appointed  to  succeed  Hon.  Lb  Babon  B.  Colt,  resigned  to  beoomt  Glroiiit  Jndga^ 
and  qualified  January  2,  1885. 
'  Resigned.    Hon.  Lbonabd  E.  Wai.bb,  of  Delaware,  appointed. 
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noN.  LEONARD  E.  WALES,  District  Judge,  Delawakb. 
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Hon.  JOHN  J.  JACKSON,  District  Judge,  West  Virginia. 

FIFTH    CIRCUIT. 

Hon.  WILLIAM  B.  WOODS,  Circuit  Justice. 

Hon.  don  A.  PARDEE,  Circuit  Judge. 

Hon.  JOHN  BRUCE,  District  Judge,  8.,  M.,  and  N.  D.  Alabama. 

Hon.  THOMAS  SETTLE,  District  Judge,  N.  D.  Florida. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida.. 

Hon.  H.  K.  McCAY,  District  Judge,  N.  D.  Georgia. 

Hon.  JOHN  ERSKINE,  District  Judge,  S.  D.  Georgia. 

Hon.  EDWARD  C.  BILLINGS,  District  Judge,  B.  I>.  Louisuxa. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana. 

Hon.  ROBERT  A.  HILL,  District  Judge,  N.  and  8.  D.  Mississippi. 

Hon.  AMOB  MORRILL,  District  Judge,  E.  D.  Texas. 

Hon.  a.  p.  Mccormick,  Diotrict  judge,  N.  D.  Texas. 

Hon.  E.  B.  TURNER,  District  Judge,  W.  D.  Texas. 

SIXTH    CIRCUIT, 

Hon.  STANLEY  MATTHEWS,  CiKcurr  Justice. 

Hon.  JOHN  BAXTER,  Circuit  Judge. 

Hon.  JOHN  WATSON  BARR,  District  Judge,  Kentucky. 

Hon.  henry  B.  BROWN,  District  Judge,  E.  D.  Michigan. 

Hon.  SOLOMON  J  WITHEY,  District  Judge,  W.  D.  MiaHiGAN. 

Hon.  martin  WELKER,  District  Judge,  N.  D.  Ohio. 
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GIBCUIT   AND   DISTRICT    COUATB. 

Hon.  G.  R.  SAGE,  Disi-iiicT  Judgb,  S.  D.  Ohio. 

Hon.  D.  M.  KEY,  District  Judge,  E.  and  M.  D.  Tbnne3<^es. 

Hon.  E.  S.  HAMMOND,  DisTiacT  Judge,  W.  D.  Tennessee. 

SEVENTH    CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  Justice. 
Hon.  THOMAS  DRUMMOND,  Circuit  Judge.* 
Hon.  WALTER  Q.  GRESHAM,  Circuit  Judge. 
Hon.  HENRY  W.  BLODGETT,  District  Judge,  N.  D.  Illinoib. 
Hon.  8A3IUEL  H.  TREAT,  District  Judge,  S.  D.  Illinois. 
Hon.  WILLIAM  A.  WOODS,  District  Judge,  Indlana. 
Hon.  CHARLES  E.  DYER,  District  Judge,  E.  D.  Wkoonbin. 
Hon.  ROMANZO  BUNN,  Diotjuct  Judge,  W.  D.  Wisconsin. 

EIGHTH    CIRCUIT. 

Hon.  SAMUEL  P.  MILLER,  Circuit  Jusiicb. 

Hon.  DAVID  J.  BREWER,  Circuit  Judge. 

Hon.  HENRY  C.  CALDWELL,  District  Judge,  E.  D.  Arkansas. 

Hon.  ISAAC  C.  PARKER,  District  Judge,  W.  D.  ARKANSAb. 

Hon.  O.  p.  SHIRAS,  District  Judge,  N.  D.Iowa. 

Hon.  JAMES  M.  LOVE,  District  Judge,  S.  D.  Iowa. 

Hon.  C.  G.  FOSTER,  District  Judge,  Kansas. 

Hon.  RENSSELAER  R.  NELSON,  District  Judge,  Mctnbsota. 

Hon.  SAMUEL  TREAT,  District  Judge,  E.  D.  Missouri. 

Hon.  ARNOLD  KREKEL,  District  Judge,  W  D.  Missourl 

Hon.  ELMER  S.  DUNDY,  District  Judge,  Nebraska. 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado. 

NINTH    CIRCUIT. 

Hon.  STEPHEN  J.  FIELD,  Circuit  Justice. 

Hon.  LORENZO  SAWYER,  Circuit  Judge. 

Hon.  OGDEN  HOFFMAN,  District  Judge,  California. 

Hon.  GEORGE  M.  SARIN,  District  Judge,  Nevada. 

Hon.  MATTHEW  P.  DEADY,  District  Judge,  Oregon. 

iRe8l«sn«d.    Hon.  Waltxb  Q.  Umcbham,  of  Indiana,  appointed. 
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EvAKS  and  others  v.  Smith. 

{Oircuii  Oourt,  D.  (Marado.    June  23, 1884.) 

1.  Federal  Coubtb— Rbmotal  of  Causes  fbom  State  Coxtbt  —  Seyebal  Ac- 

TI0N8  BETWEEN  BaHE  PARTIES,  EtO. 

In  several  actions  for  the  same  cause  between  the  same  parties  In  a  court  of 
the  state,  the  parties  may  not  proceed  to  trial  in  one  and  afterwards  remove 
another,  under  the  act  of  1875,  and  hare  the  right  to  try  the  latter  in  a  federal 
court. 

%  Same— REABRAKOElfBKT  OF  PARTIES. 

The  act  of  1875,  relative  to  removal  of  canses  from  a  state  to  a  federal  court, 
provides  that  the  application  for  the  removal  must  be  made  before  or  at  the 
time  at  which  such  cause  could  be  first  tried,  and  before  the  trial  thereof.  After 
a  trial,  a  different  arrangement  of  the  parties  (or  those  interested  in  their  stead) 
in  a  second  suit  does  not  so  far  alter  the  ttatusot  the  case  as  to  entitle  the  parties, 
or  any  of  them,  to  a  removal,  when  the  subject-matter  of  the  controversy  is 
identical  with  that  presented  in  the  suit,  trial  upon  which  has  already  been  hod. 
8.  Bamb—Injunotion  Pkndentb  Lite. 

Upon  an  action  at  law  to  recover  real  property  in  a  court  of  the  state,  a  bill 
can  be  maintained  in  a  federal  court  to  preserve  the  property  pending  the  suit 
at  law  only  when  the  jurisdiction  of  the  state  court  has  not  been  invoiced.  If 
in  the  principal  suit  at  law  relief  by  way  of  injunction  is  asked  for,  there  can 
be  no  ground  upon  which  to  ask  for  the 'same  thing  in  the  federal  court. 

Motion  for  an  Injunction. 

G.  O.  Symes  and  Thomas  Macon,  for  plaintiffs. 

Charles  S,  Thomas,  for  defendant. 

Hallbtt,  J.  May  11,  1883,  Charles  H.  Smith  and  three  others 
brought  suit  in  ejectment  against  Cornelia  C.  Evans  and  eleven  oth- 
ers, in  the  district  court  of  Gunnison  county,  to  recover  the  possession 
of  the  Eureka  lode.  In  the  same  complaint  they  asked  for  an  injunc- 
tion, according  to  the  usual  practice  in  courts  of  the  state,  to  restrain 
the  defendants  from  working  the  claim  pending  the  suit.  June  12, 
1883,  defendants  in  that  suit  answered  the  complaint,  denying  at 
v.21p,no.l — 1 
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length  the  allegations  thereof,  and  asserting  title  in  themselves  to  a 

part  of  the  said  Eureka  claim,  under  another  and  an  earlier  location 

owned  by  them,  and  called  the  Nest  Egg.     On  the  twenty-eighth  day 

^^^  of  June,  X^^S^  plaintiffs  replied  to  the  answer  of  defendants,  and  the 

*  •:  ^ause  Wa6  ^{.liisiu^.     Both  parties  were  enjoined  from  working  certain 

ifarts  of  J];ie  ground  in  dispute,  and  various  orders  were  made  in  the 

: ;  6a^€C4^^l  tl;^/y9ar-1883,  relating  to  the  examination  and  possession 

'*  *o7'tHe*claims.     March  18,  1884,  the  cause  came  on  for  trial  in  the 

district  court,  and  the  plaintiffs  obtained  a  verdict,  upon  which,  after 

motion,  for  a  new  trial,  judgment  was  entered.     Defendants  have 

paid  the  costs  of  that  trial,  pursuant  to  section  254  of  the  Code,  the 

judgment  has  been  vacated,  and  the  cause  now  stands  for  trial  again, 

according  to  the  provisions  of  that  section. 

After  this  suit  was  brought,  and  in  the  month  of  October,  1883,  the 
plaintiffs  applied  for  a  patent  to  the  Eureka  lode.  Three  of  the  de- 
fendants in  that  suit,  Cornelia  C.  Evans,  Charles  L.  Perkins,  and 
Frank  C.  Goudy,  together  with  Edwin  H.  Hiller  and  Wilson  Hallock, 
who  then  owned  the  Nest  Egg  location,  made  adverse  claim  in  the 
land-office  to  a  portion  of  the  said  Eureka  claim,  being  the  ground  in 
contest  between  the  Eureka  and  Nest  Egg  locations,  as  described  in 
the  before-mentioned  suit  of  May  11,  1883.  As  provided  in  section 
2326  of  the  Revised  Statutes,  the  parties  last  named,  on  the  tenth  day 
of  November,  1883,  brought  suit  in  the  said  district  court  of  Gunni- 
son county  in  support  of  their  adverse  claim  against  the  plaintiffs 
in  the  first-mentioned  suit.  Three  defendants  in  that  suit,  Hess, 
Pierce,  and  Steward,  were  served  with  summons,  November  19th, 
and  on  the  thirtieth  of  the  same  month  they  answered  the  complaint 
in  the  cause,  denying  the  allegations  thereof,  and  averring  that  they 
had  parted  with  their  interests  in  the  Eureka  claim,  and  disclaim- 
ing  all  interest  therein.  February  4, 1884,  plaintiffs  replied  to  this 
answer,  and  the  replication  was  withdrawn  May  26,  1884.  On  the 
same  twenty-sixth  of  May,  upon  plaintiffs'  request,  the  clerk  of  the 
district  court  entered  an  order  dismissing  the  cause  as  to  the  said 
Hess,  Pierce,  and  Steward.  It  does  not  appear  that  service  was  ever 
made  upon  the  remaining  defendant,  Charles  H.  Smith.  He  appeared 
in  the  cause,  March  31,  1884,  and  was  allowed  10  days  to  plead  to 
the  complaint.  This  time  was  afterwards  extended  30  days  from  April 
5,  1884.  May  5, 1884,  he  filed  a  general  demurrer  to  the  complaint, 
which  has  not  been  disposed  of.  May  27,  1884,  in  vacation,  plain- 
tiffs applied  to  the  district  judge,  upon  petition,  to  remove  the  cause 
into  the  circuit  court  of  the  United  States,  on  the  ground  that  there 
was  a  controversy  between  citizens  of  different  states,  under  the  act 
of  1875;  some  of  the  plaintiffs  being  citizens  of  the  state  of  Colorado, 
and  one  a  citizen  of  the  state  of  New  Tork,  and  defendant  a  citizen 
of  the  state  of  Iowa.  An  order  allowing  the  removal  was  made  by 
the  district  judge,  and  a  transcript  of  the  record  was  filed  in  this  court, 
June  2,  1884.     The  bill  of  complaint  on  which  the  application  for  in- 
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junction  is  based  is  filed  in  this  court  by  the  plaintiffs  in  the  last- 
mentioned  law  action,  against  the  defendant  therein,  to  restrain  the 
latter  from  working  and  mining  on  the  Eureka  claim  during  the  pend- 
ency of  the  law  action.  Its  object  is  to  preserve  the  property  until 
the  title  to  the  claim  can  be  tried  at  law.  No  question  affecting  the 
I  ultimate  rights  of  the  parties  can  be  determined  in  it.     The  relief 

sought  by  the  bill  was  once  allowed  and  afterwards  denied  by  the  dis- 
I  trict  court  of  Gunnison  county,  in  the  suit  of  May  11,  1888,  which  is 

'  still  pending  in  that  court.    In  this  suit,  therefore,  the  plaintiffs' 

j  right  to  relief  must  depend  upon  the  right  to  prosecute  the  princi^pal 

cause  at  law  in  this  court,  which  was  removed  from  the  district  court 
of  Gunnison  county,  as  before  stated.     Between  May  11,  1883,  when 
the  first  suit  at  law  was  brought,  and  November  1,  1883,  when  the 
I  second  suit  at  law  was  brought,  changes  occurred  in  the  ownership 

I  of  the  property :  three  of  the  plaintiffs  in  the  first  suit,  Hess,  Pierce,. 

'  and  Steward,  conveyed  their  interests  in  the  Eureka  claim  to  the  re- 

I  maining  plaintiff,  Charles  H.  Smith,  and  nine  of  the  defendants  in 

the  same  suit  retired  from  the  Nest  Egg  claim,  and  Edwin  H.  Hillei 
I  and  Nelson  Hallock  acquired  some  interest  in  it.     Notwithstanding 

I  these  changes  in  the  ownership  of  the  property,  the  second  suit  is  o. 

I  cross-action  to  the  first,  which  adds  nothing  to  the  controversy. 

I  As  before  stated,  defendant  in  the  first  suit  set  up  title  to  the  ground 

!  in  dispute  under  the  Nest  Egg  location,  and  asked  for  affirmative  re- 

lief. The  second  suit,  brought  by  the  same  defendants  and  those  claim- 
ing under  them,  presented  only  a  different  arrangement  of  the  parties, 
without  change  in  the  subject-matter  of  the  action.  The  object  of 
!  each  suit  was  the  same,  and  a  judgment  in  either  would  bar  all 

further  proceedings  in  the  other.  When  two  suits  are  brought  for 
the  same  thing,  the  court  may  require  the  parties  to  elect  in  whic  j 
they  will  proceed,  or  may  consolidate  them.  By  section  20  of  the  Code, 
suits  upon  causes  of  action  which  might  have  been  joined  may  be  con- 
solidated, and  several  actions  for  the  same  cause  must  be  subject  tc 
the  same  rule.  And  where  there  are  several  actions  for  the  same  cause 
pending  in  the  same  court  at  the  same  time,  any  step  taken  in  one  of 
them  should  bind  the  parties  in  all  of  them.  The  court  is  certainly 
not  bound  to  proceed  in  the  same  manner  and  with  the  like  results  in 
every  such  cause.  To  illustrate  this  proposition,  a  trial  having  been 
had  in  the  district  court  in  the  suit  of  May  11,  1883,  the  court  was 
not  bound  to  proceed  to  try  the  same  issue  in  the  suit  of  November  10, 
1883.  Inasmuch  as  a  judgment  in  one  would  bar  the  other,  the 
causes  must  be  taken  to  be  so  identified  that  whatever  was  done  in 
one  of  them  will  conclude  the  parties  on  the  same  point  in  the  other. 
In  other  words,  although  the  causes  were  not  consolidated,  and'  there 
was  no  election  of  record  to  prosecute  one  rather  than  the  other,  pro- 
ceeding in  one  was  attended  with  the  same  nesults  as  if  such  order 
had  been  made.  The  circumstance  that  the  suit  of  November  10, 
1883,  is  in  support  of  an  adverse  claim  does  not  affect  the  question. 
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It  may  be  that  npon  discontinaing  the  prior  suit  the  plaintiffs  in  that 
suit  would  have  been  entitled  to  proceed  to  judgment  in  it;  or,  with 
the  consent  of  the  court,  the  suit  of  November  10,  1883,  could  have 
been  carried  on  in  preference  to  the  other.  But  the  parties  having 
elected  to  try  the  case  of  May  11,  1883,  had  no  right  to  demand  a 
trial  in  the  second  suit  on  the  same  issue.  The  act  of  1875,  under 
which  the  suit  of  November  10,  1883,  was  removed  into  this  court, 
provides  that  the  application  for  removal  shall  be  made  '"before  or  at 
the  term  at  which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof;"  and,  that  cause  being  affected  with  the  proceedings  in  the 
prior  suit  of  May  11, 1883,  in  which  a  trial  was  had  before  the  appli- 
cation was  made,  it  must  be  said  that  the  petition  to  remove  was  not 
filed  in  due  time. 

By  the  answer  of  Hess,  Pierce,  and  Steward,  in  the  suit  of  Novem- 
ber 10,  1883,  which  was  filed  November  30,  1883,  plaintiffs  were  ad- 
vised that  those  parties  had  disposed  of  their  interest  in  the  Eureka 
claim.  It  was  then  practicable  to  make  the  parties  to  the  suit  of 
May  11,  1883,  as  they  were  subsequently  made  in  the  suit  of  Novem- 
ber 10,  1883,  and  to  establish  the  right  of  removal  in  both  suits  if 
any  could  exist.  To  proceed  to  trial  in  either  cause  after  that  date, 
was  a  waiver  of  the  right  to  remove  the  other  under  the  act  of  1875. 
Any  other  rule  would  enable  the  parties  to  try  their  fortunes  in  the 
district  court  of  the  state,  and  if  the  result  should  be  unsatisfactory 
to  renew  the  contest  in  this  court. 

The  suggestion  that  a  suit  may  be  prosecuted  in  the  state  court  and 
in  a  federal  court  at  the  same  time  and  for  the  same  cause,  would  be 
worthy  of  consideration  if  the  suit  of  November  10,  1888,  had  been 
brought  in  this  court;  but  such  is  not  the  fact.  And  the  question  is, 
not  whether  the  pendency  of  another  suit  for  the  same  cause  in  a  court 
of  the  state  will  abate  an  action  in  this  court.  We  are  now  consider- 
ing whether,  in  several  actions  for  the  same  cause  between  the  same 
parties  in  a  court  of  the  state,  the  parties  may  proceed  to  trial  in  one, 
and  afterwards  remove  another  under  the  act  of  1875,  and  have  the 
right  to  try  the  latter  in  the  federal  court.  That  question  must  be  an- 
swered in  the  negative. 

It  was  suggested,  also,  that  upon  an  action  at  law  to  recover  real 
property  in  a  court  of  the  state  a  bill  can  be  maintained  in  this  court 
to  preserve  the  property  pending  the  suit  at  law;  but  that  rule  is  ap- 
plicable only  when  the  jurisdiction  of  the  state  court  has  not  been  in- 
voked. If,  in  the  principal  suit  at  law,  relief  by  way  of  injunction  is 
asked  for,  there  can  be  no  ground  upon  which  to  ask  for  the  same 
thing  in  this  court.  Before  the  application  to  remove  the  suit  of  No- 
vember 10,  1883,  was  made  in  the  district  court  of  the  state,  all  mat- 
ters in  controversy  between  the  parties  had  been  tried,  and  once 
determined  in  that  court,  and  the  right  of  removal  no  longer  existed. 

The  suit  of  November  10, 1883,  was  improperly  removed  to  this  court, 
and  the  motion  for  injunction  will  be  denied. 
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Lamb  v.  Farmll. 
(Circuit  Court,  E.  D.  Arkansas.    April  Term,  1884.) 

1.  Remoyal  of  Clouds  from  Titlb— Rulb  m  Arkahbab. 

it  is  the  established  doctrine  of  the  supreme  court  of  Arkansas  that  a  court 
of  equity  has  jurisdiction  of  a  suit  to  remove  a  cloud  from  title  to  land  when 
the  claim  or  lien  which  constitutes  the  cloud  purports  on  its  face  to  be  valid, 
and  the  defect  in  it  can  be  made  to  appear  only  by  extrinsic  evidence,  and  there 
is  no  adequate  remedy  at  law.  In  the  application  of  this  rule,  that  court  holds 
the  jurisdiction  exists  when  the  plaintifE  is  the  holder  of  the  legal  title  and  in 
possession,  or  the  land  is  unoccupied ;  and  that  when  the  plaintiff's  title  is 
equitable,  or  a  junior  legal  title  with  prior  or  superior  equities,  the  jurisdiction 
exists  without  regard  to  the  question  of  possession. 
'2.  Btatb  Decisions— f'BDBRAL  Courts  Follow,  whsit. 

Where  the  decisions  of  the  supreme  court  of  a  state  on  the  subject  of  titles  to 
land,  or  the  mode  of  acquiring  or  quieting  titles  thereto,  are  settled  and  uni- 
form, they  are  accepted  by  the  federal  courts  as  conclusive  evidence  of  the  law 
of  the  state  on  that  subject,  and  have  a  binding  force  as  nearly  equivalent  to  a 
positive  statute  as  judicial  decisions  can  have. 

3.  Bamb — 8TATB  Statutbb  and  Btatb  Dbgibions. 

Btate  statutes  relating  to  the  removal  of  clouds  from  title  to  land  are  obliga- 
tory upon  the  federal  courts,  and  a  uniform  and  stable  body  of  judicial  decis- 
ions on  that  subject,  from  the  court  of  last  resort  of  the  state,  is  equally  ob- 
ligatory. 

4.  When  £quitt  has  Jurisdiction  to  Rbmovb  Cloud. 

'*  Whenever  a  deed  or  other  instrument  exists  which  may  be  vexatlously  or  in- 
iuriously  used  against  a  party  after  the  evidence  to  impeach  or  invalidate  it  is 
lost,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or  interests,  and  he 
cannot  immediately  protect  or  maintain  his  rights  by  any  course  of  proceed- 
ing at  law,  a  court  of  equity  will  afford  relief  by  directing  the  instrument  to  be 
delivered  up  and  canceled,  or  by  making  any  other  decree  which  justice  and  the 
rights  of  the  parties  may  require." 

5.  Samb— Statutb  not  Nbgbssart. 

It  is  highly  probable  some  of  the  statutes  assuming  to  confer  on  courts  of 
^uity  jurisdiction  to  remove  clouds  from  title  had  their  origin  in  a  misconcep- 
tion of  the  inherent  jurisdiction  of  such  courts.  They  do  not  confer  a  more 
extensive  remedy  than  exists  by  virtue  of  the  customary  jurisdiction  of  chan- 
cery courts.  They  may  regulate  the  mode  of  proceeding  and  form  of  decree, 
but  they  are  not  necessary  to  the  exercise  of  the  jurisdiction. 

6.  Orton  y.  Bhith,  18  How.  263. 

The  case  of  Orton  v.  Smithy  18  How.  263,  examined,  and  shown  not  to  decide 
anything  contrary  to  the  principles  here  announced. 

7.  Tax  Deed— Its  Value  as  Evidencb. 

In  Arkansas  a  tax  deed  i&  prima  fade  evidence  of  the  regular! tv  of  the  tax 
proceedings  leading  up  to  the  deed.    The  act  declaring  the  deed  should  be 
conclusive  evidence  of  the  regularity  of  the  previous  proccedinflcs.  was  held  to 
be  unconstitutional  by  the  supreme  court  of  the  state. 
&  Warrant  to  CoUiECT  Tax—Assessor's  Oath. 

The  failure  of  the  assessor  to  authenticate  the  assessment  roll  by  his  oath,  as 
required  by  law,  and  the  fact  that  no  warrant  for  the  collection  of  the  tax  was 
issued  to  the  collector  by  the  clerk,  as  required  by  law,  are  irregularities  that 
vitiate  the  tax  sale  and  deed. 
9.  Bights  of  Purchaser  at  a  Void  Tax  Bale. 

In  Arkansas  the  purchaser  of  land  at  a  void  tax  sale  may  recover  the  taxes, 
interest,  penalty,  and  costs  of  advertising  charged  on  the  land  at  the  time 
of  sale,  and  all  subsequent  taxes  paid  by  hitn,  with  interest,  and  the  statute 
creates  a  lien  on  the  land  in  his  favor  for  these  amounts. 

In  Equity. 
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John  M.  Moore,  for  plaintiff. 

Clark  A  Williams,  for  defendant. 

Caldwell,  J.  This  is  a  sait  in  equity  to  remove  a  cload  from  the 
plaintiff's  title  to  the  real  estate  described  in  the  bill.  The  bill  al- 
leges that  the  plaintiff  is  the  owner  in  fee-simple  of  the  land ;  sets 
forth  how  he  acquired  it,  and  exhibits  bis  muniments  of  title;  alleges 
that  the  land  is  unoccupied;  that  the  defendant  claims  title  by  yir« 
tue  of  a  deed  from  the  state  land  commissioner,  which  inyests  him 
with  the  apparent  legal  title,  but  that,  in  fact,  said  deed  conveyed  no 
title,  the  state  having  none  to  convey;  that  the  only  pretense  of  claim 
the  state  had  to  the  land  was  that  it  was  struck  off  to  the  state  at  the 
sale  of  delinquent  lands  for  the  taxes  of  1876  in  the  county  of  Sa-. 
line,  and  that,  at  the  expiration  of  the  time  allowed  by  law  for  the 
redemption  of  lands  sold  for  taxes,  the  clerk  of  said  county  executed 
a  deed  to  the  state;  that  the  said  tax  sale,  and  the  deed  made  to  the 
state  in  pursuance  thereof,  are  void,  because  the  assessor  of  said 
county,  for  the  year  1876,  did  not,  at  the  time  he  returned  his  assess- 
ment to  the  clerk,  nor  at  any  time,  take  and  subscribe  the  oath  re- 
quired by  section  5112,  Gantt,  Dig.;  and  because  the  clerk  of  the 
county,  at.  the  time  he  made  out  and  delivered  the  tax-book  of  the 
county,  for  said  year,  to  the  collector,  did  not  attach  thereto  "under 
his  hand  and  the  seal  of  his  office,"  his  warrant  authorizing  said  col- 
lector to  collect  such  taxes  as  required  by  section  6139,  Gantt,  Dig., 
and  that  no  warrant  was  issued  to  the  collector  at  any  time,  or  in 
any  form,  authorizing  him  to  collect  the  taxes  of  that  year.  The  bill 
contains  the  usual  allegations  as  to  the  injurious  effects  of  this  cloud 
upon  the  plaintiff's  title,  and  an  appropriate  prayer  for  relief.  The 
proof  supports  the  allegations  of  the  bill,  leaving  only  questions  of 
law  to  be  determined. ' 

The  first  contention  of  the  defendant  is  that  courts  of  equity  have 
no  jurisdiction  to  entertain  a  bill  to  remove  a  cloud  from  title  at  the 
suit  of  the  holder  of  the  legal  title,  unless  he  is  in  actual  possession 
of  the  land.  It  is  the  established  doctrine  of  the  supreme  court  of 
this  state  that  a  court  of  equity  has  jurisdiction  of  a  suit  to  remove 
a  cloud  from  title  to  land  when  the  claim  or  lien  which  constitutes 
the  cloud  purports  on  its  face  to  be  valid,  and  the  defect  in  it  can  be 
made  to  appear  only  by  extrinsic  evidence,  and  there  is  no  adequate 
remedy  at  law. 

In  the  application  of  the  principle  thus  generally  stated,  that 
court  holds  the  jurisdiction  exists  when  the  plaintiff  is  the  holder  of 
the  legal  title  and  in  the  possession  of  the  land,  or  the  land  is  unoc- 
cupied, and  that  when  the  plaintiff's  title  is  equitable,  or  a  junior 
legal  title  with  prior  and  superior  equities,  the  jurisdiction  exists 
without  regard  to  the  question  of  occupation  or  possession.  MitcheU 
V.  Etter,  22  Ark.  178;  Apperson  v.  Ford,  23  Ark.  746;  Branch  v. 
Mitchell,  24  Ark.  431;  Byers  v.  Danley,  27  Ark.  77,  96;  MiUer  v. 
Neiman,  Id.  233;  Chaplin  v.  Holmes,  Id.  414;  Sale  v.  McLean,  29 
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Ark.  612;  Terry  v.  Rosell.  82  Ark.  478,  490;  Hare  v.  Carnall,  89 
Ark.  196,  202;  Lawrence  v.  Zimpleman,  37  Ark.  648.  Expressions 
may  be  foand  in  some  of  these  cases  which,  taken  alone,  might  indi- 
cate the  jurisdiction  was  not  quite  so  extended.  But  the  utterances 
.  of  every  court  must  be  read  in  the  light  of  the  facts  of  the  case  which 
it  is  deciding. 

In  Apperaon  v.  Ford,  supra,  a  single  judge  expressed  the  opinion 
'Hhat  the  jurisdiction  is  exercised  to  strengthen  and  protect  the  title 
that  is  connected  with  actual  possession,"  but  a  majority  of  the  court 
did  not  concur  in  this  view ;  and  in  the  later  case  of  Branch  v.  Mit^ 
chell,  supra,  the  court,  .upon  full  consideration  of  the  question,  held 
that  "where  one  holding  the  equitable  title  only  to  lands,  or  a  ju- 
nior legal  title  with  prior  or  superior  equities,  comes  into  a  court  of 
equity  to  impeach  and  cancel,  or  compel  a  conveyance,  of  the  senior 
or  better  legdl  title,  the  jurisdiction  of  the  court  in  nowise  depends  on 
the  question  of  possession."  The  reasoning  of  the  court  in  support 
of  this  proposition  would  seem  to  be  unanswerable:  "Whether  one 
holding  a  junior  or  inferior  legal  title  with  prior  or  superior  equities 
be  in  or  out  of  possession,  it  is  difficult  to  conceive  on  what  grounds 
his  right  to  the  aid  of  a  court  of  equity  can  be  denied.  If  in  posses- 
sion, he  may  be  ousted  by  an  ejectment;  if  out,  he  cannot  obtain 
possession  when  confronted  by  the  only  or  the  older  and  better  legal 
title.  If  in  possession,  he  cannot  bring  ejectment;  out,  he  cannot 
maintain  it." 

Notwithstanding  the  language  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  Apperson  v.  Ford,  that  this  jurisdiction  is 
exercised  "to  protect  the  title  that  is  connected  with  actual  posses- 
sion," it  is  obvious  he  did  not  mean  to  assert  that  possession  was 
essential  to  the  jurisdiction  in  every  case,  because  later  on  in  the 
opinion  he  concedes  the  jurisdiction  where  neither  party  is  in  posses- 
sion.    He  says,  (p.  762 :) 

"Taking  neither  party  in  Mitchell  v.  Etter  to  have  been  in  possession,  then 
Mitchell  and  wife  were  without  remedy  at  law,  and  without  any  means  to 
test  the  opposing  title  of  the  defendants,  but  by  complaining  of  it  in  chan- 
cery, as  a  cloud  upon  their  title,  and  that  fact  alone  would  give  jurisdiction. 
Mattingly's  Heirs  v.  Corhit,  7  B.  Mon.  376." 

And  this  doctrine  has  been  uniformly  maintained  by  the  court. 

In  Shell  V.  Martin,  19  Ark.  139,  a  bill  was  sustained  by  the  holder 
of  the  legal  title  out  of  possession  against  a  defendant  in  possession 
claiming  under  an  alleged  legal  title.  On  these  facts,  it  is  obvious 
the  plaintiff  had  an  adequate  remedy  at  law ;  and,  upon  that  ground, 
SheU  Y.  Martin  has  been  overruled  by  the  later  cases. 

The  state,  as  well  as  the  owners,  has  an  interest  that  the  title  to 
lands  within  her  borders  should  be  quieted.  Doubtful  or  clouded  ti- 
tles prevent  the  sale,  lessen  the  value,  and  retard  the  occupation 
and  improvement  of  lands ;  and  the  additional  public  revenue  which 
woold  be  derived  from  their  improvement  and  enhanced  value  is  lost. 
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It  has  been  the  settled  policy  of  this  state  to  render  titles  secure,  and 
to  afford  ample  means  of  settling  all  disputes  in  relation  to  them. 
This  policy  finds  expression  in  statutes  of  limitations,  betterment 
acts,  and  acts  curing  defective  acknowledgments;  and  in  the  judg- 
ments of  the  supreme  court,  expounding  the  jurisdiction  of  courts  of - 
equity  to  quiet  titles,  and  to  avert  and  remove  clouds  from  titles.  No 
statute  has  been  passed  in  this  state  relating  to  the  jurisdiction  or 
practice  of  equity  courts  in  cases  like  the  one  at  bar,  because  the  su- 
preme court  has  steadily  maintained  that  the  jurisdiction  was  inher- 
ent, and  the  rules  of  practice  adequate,  without  the  aid  of  legislation. 
The  federal  courts  have  given  effect  to  such  statutes  in  other  states. 
Clark  V.  Smith,  13  Pet,  195;  Stark  y.  Starrs,  6  WaU.  402;  Holland 
V.  ChaUen,  110  U.  8.  16;  8.  C.  3  Sup.  Ct.  Rep.  495.  ^ 

The  defendant  insists  that  a  court  of  equity  has  no  inherent  juris- 
diction to  remove  clouds  from  title  when  the  land  is  unoccupied.  It 
is  said  such  jurisdiction  might  be  conferred  by  statute.  It  is  con- 
ceded the  federal  court  would  give  effect  to  such  a  statute,  but  it  is 
denied  that  the  settled  rulings  of  the  supreme  court  of  a  state  main- 
taining the  jurisdiction  are  equivalent  to  a  statute  conferring  it,  or 
that  they  are  controlling  in  this  court.  Where  the  decisions  of  the 
supreme  court  of  a  state  on  the  subject  of  titles  to  land,  or  the  mode 
of  acquiring  or  quieting  titles  thereto,  are  settled  and  uniform,  they 
are  accepted  by  the  federal  courts  as  conclusive  evidence  of  the  law 
of  the  state  on  that  subject,  and  have  a  binding  force  as  nearly  equiv- 
alent to  a  positive  statute  as  judicial  decisions  can  have. 

In  a  suit  involving  title  to  land,  where  the  supreme  court  of  the 
state  had  adopted  a  rule  of  decision  applicable  to  the  case,  the  su- 
preme court  of  the  United  States  said : 

'*In  accordance  with  well-established  principles  in  this  court,  we  accept 
this  uniform  and  stable  body  of  judicial  decision  from  the  court  of  last  resort 
of  the  state  in  which  the  property  is  situated,  and  in  which  the  transactions 
that  form  the  subject  of  this  litigation  took  place,  as  conclusive  testimony  of 
the  rule  of  action  prescribed  by  the  autliorities  of  the  state,  as  applicable  to 
their  interpretation  and  adjustment.  We  do  not  inquire  whether  a  more 
'  suitable  rule  might  not  have  been  adopted,  nor  whether  the  arguments  which 
led  to  its  adoption  were  forcible  or  just.  We  receive  the  decision,  having  the 
character  that  are  mentioned  in  the  extract  we  have  made  from  the  opinion 
of  the  supreme  court  of  Texas,  as  having  a  binding  force  almost  equivalent 
to  positive  law."  League  v.  Bgery,  24  How.  264;  Christy  v.  Pridgeon,  4 
Wall.  196, 204;  Beauregard  v.  City  of  New  Orleans,  18  How  497 

In  Clark  v.  Smith,  supra,  the  court  say : 

•'Propriety  and  convenience  suggest  that  the  practice  should  not  materially 
differ  where  the  titles  to  land  are  the  subject  of  investigation;  and  such  is 
the  constant  course  of  the  federal  courts." 

And  in  the  same  case  it  is  said  the  federal  courts  in  chancery  will 
give  effect  to  state  legislation  and  state  policy  whenever  it  can  be 
done  without  departing  from  what  legitimately  belongs  to  a  court  of 
chancery.     But  I  do  not  rest  the  case  on  this  ground  alone.     The 
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deeiBions  of  the  sapreme  eonrt  of  this  state  on  this  question  are  right 
in  principle. 

The  action  at  law  for  the  recovery  of  real  property  retains  its  pos- 
sessory feature  in  this  state  and  can  only  be  brought  against  the 
person  in  possession.     Ozark  Land  Co.  v.  Leonard,  20  Fed.  Bbp.  881. 

All  the  authorities  agree  that  equity  has  jurisdiction  of  a  suit  to 
quiet  the  title,  or  remove  a  cloud  from  the  title,  of  one  in  actual  pos- 
session, whether  his  title  be  legal  or  equitable;  and  the  courts  are  all 
agreed  as  to  the  ground  of  this  jurisdiction.  It  attaches  because  the 
remedy  at  law  is  inadequate.  The  law  will  lend  its  aid  to  those  hold- 
ing the  legal  title,  and  out  of  possession,  to  assail  those  who  are  in 
possession.  But  it  will  not  aid  one  in  possessioui  whether  his  title 
be  legal  or  equitable;  nor  will  it  aid  him,  though  out  of  possession,  if 
his  title  be  equitable,  or  the  land  unoccupied.  Where  the  plaintiff  is 
in  possession,  recourse  is  had  to  equity,  not  because  there  is  some 
mysterious  virtue  in  the  fact  of  possession  of  property  that  clothes 
the  possessor  with  the  special  privilege  of  having  the  controversies 
in  relation  thereto  tried  in  equity,  but  because  he  has  no  means  of 
procuring  the  controversy  to  be  tried  at  law.  If  a  statute  should  be 
passed  authorizing  one  in  possession  of  land  to  bring  a  suit  at  law, 
against  any  one  claiming  it,  to  settle  the  title,  "the  jurisdiction  in 
equity,  if  it  did  not  cease  as  unwarranted,  would,  at  least,  become  in- 
operative and  obsolete.'*  Ex  parte  Boyd,  105  U.  B.  647,  657.  The 
possession  would  be  in  the  plaintiff  as  before,  but  the  essential  ele- 
ment to  give  equity  jurisdiction — the  want  of  a  remedy  at  law — 
would  no  longer  exist. 

In  the  case  of  unoccupied  land,  the  law  refuses  its  aid  to  any  party 
for  any  purpose.  It  will  not  adjudicate  the  title  or  right  of  posses- 
sion, nor  will  it  remove  a  cloud.  Whether  one's  title  be  legal  or 
equitable,  he  is  equally  denied  relief  or  redress  at  law,  when  the  land 
is  unoccupied.  The  want  of  an  adequate  remedy  at  law  is  as  abso- 
lute as  it  is  when  the  plaintiff  has  the  actual  possession.  A  large 
proportion  of  the  valuable  lands  of  this  county  are  unoccupied.  In 
some  instances  lands  having  great  value  for  some  purposes  are  not 
even  susceptible  of  occupation.  Owners  and  purchasers  are  not  in- 
different about  the  title  to  such  lands.  A  cloud  upon  the  title  to  un- 
occupied land  is  not  less  injurious  to  the  owner  than  it  would  be  if 
he  was  in  possession;  and  the  ground  of  his  equity  to  have  his  title 
quieted  and  clouds  removed  is  precisely  that  upon  which  jurisdiction 
is  assumed  and  relief  granted  to  owners  in  possession  of  their  lands, 
viz.,  the  law's  inability  to  afford  him  a  remedy. 

Equity  courts  had  their  origin  in  the  blind  and  obstinate  refusal 
of  the  early  common-law  courts  to  expound  their  rules  of  decision 
and  mould  their  forms  of  procedure  to  meet  the  growing  exigencies 
of  society,  and  the  obvious  demands  of  justice.  Courts  of  equity  in 
this  country  should  not  imitate  the  bad  example  of  the  common-law 
courts,  and  decline  jurisdiction  in  suits  falling  clearly  within  the  ac« 
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knowledged  and  fandamental  principle  upon  which  equity  jarisdic* 
tion  is  founded,  because  there  seems  to  have  been  no  case  calling  for 
its  exercise  under  a  system  of  tenures,  a  rule  of  seizin,  and  forms 
of  procedure  now  obsolete  in  the  country  of  their  creation,  and  which 
never  .had  any  place  in  the  laws  of  this  country.  The  jurisdiction 
and  practice  in  the  equity  courts  of  the  United  States  has  a  general 
correspondence  with  that  of  the  chancery  courts  of  England.  But 
chancery  jurisdiction  and  practice,  like  the  common  law,  is  subject 
to  be  modified  by  local  circumstances,  or  local  convenience  and  ne- 
cessity. The  altered  condition  of  society  and  government  demands 
corresponding  changes  in  our  jurisprudence.  Law,  like  everything 
else,  is  subject  to  the  law  of  evolution.  The  conservatism  of  courts 
is  a  guaranty  that  the  process  will  not  go  forward  more  rapidly  than 
experience  and  the  plainest  principles  of  right  and  justice  impera- 
tively demand. 

In  answer  to  the  argument  that  the  subject-matter  of  a  proceed- 
ing at  law  in  a  federal  court,  founded  on  a  state  statute,  was  origi- 
nally exclusively  cognizable  in  equity,  and  therefore  could  not  be 
changed  into  a  proceeding  at  law,  the  supreme  court  of  the  United 
States,  speaking  by  Mr.  Justice  Matthews,  said : 

''And  the  remaining  question,  therefore,  becomes,  not  so  much  whether 
congress  may,  by  appropriate  legislation,  transmute  an  equitable  into  a  legal 
procedure,  as  whether  It  can  in  anywise  change  the  rules  of  pleading  and  pro- 
cedure as  to  courts,  either  of  law  or  equity,  in  force  in  England  at  the  time  of 
the  adoption  of  the  constitution,  or  whether,  by  the  adoption  of  that  instru- 
ment, all  progress  in  the  modes  of  enforcing  rights,  both  at  law  and  in  equity, 
was  arrested  and  their  forms  forever  fixed.  To  state  the  question  is  to  an- 
swer it."    Bx parte  Boyd,  105  U.  S.  647,  656. 

And  see,  to  same  effect,  Ellis  v.  Davis,  109  U.  S.  485,  497;  8.  C. 
8  Sup.  Ct.  Eep.  327. 

But  the  case  at  bar  falls  plainly  within  the  first  and  most  ancient 
principle  of  equity  jurisdiction.  No  extension  or  expansion  of  thai 
jurisdiction  is  necessary  to  uphold  it. 

In  Holland  v.  Challen,  110  U.  S.  15,  8.  C.  3  8up.  Ct.  Eep.  495, 
Mr.  Justice  Field,  speaking  for  the  whole  court,  said : 

''The  truth  is  that  the  jurisdiction  to  relieve  the  holders  of  real  property 
from  vexatious  claims  to  it,  casting  a  cloud  upon  their  title,  and  thus  disturb- 
ing them  in  its  peaceable  use  and  enjoyment,  is  inherent  in  a  court  of  equity. 

It  is  true,  that  case  was  founded  on  a  statute  of  Nebraska,  but  the 
reasoning  of  the  court  in  support  of  the  jurisdiction  under  the  stat- 
ute, supports  it  equally  independently  of  the  statute*     The  court  say : 

"The  property  in  this  case,  to  quiet  the  title  to  which  the  present  suit  is 
brought,  is  described  in  the  bill  as  unoccupied,  wild,  and  uncultivated  land. 
Few  persons  would  be  willing  to  take  possession  of  such  land,  inclose,  culti- 
vate, and  improve  it,  in  the  face  of  a  disputed  claim  to  its  ownership.  The 
cost  of  such  improvements  would  probably  exceed  the  value  of  the  property. 
An  action  for  ejectment  for  it  would  not  lie,  as  it  has  no  occupant;  and  if,  as 
contended  by  the  defendant,  no  relief  can  be  had  in  equity  because  the  party 
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daiming  ownership  is  not  in  possession,  the  land  must  continue  in  its  unim- 
proved condition.  It  is  manifestly  for  the  interest  of  the  community  that  con- 
flicting claims  to  property  thus  situated  should  be  settled,  so  that  it  may  be  sub- 
jected to  use  and  improvement.  To  meet  cases  of  this  character,  statutes  like 
the  one  of  iN'ebraska  have  been  passed  by  several  states,  and  they  accomplish 
a  most  useful  purpose.  And  there  is  no  good  reason  why  the  right  to  relief 
against  an  admitted  obstruction  to  the  cultivation,  use,  and  improvement  of 
lands  thus  situated  in  the  states  should  not  be  enforced  by  the  federal  courts, 
when  the  controversy  to  which  it  may  give  rise  is  between  citizens  of  different 
states.  ♦  *  ♦  There  can  be  no  controversy  at  law  respecting  the  title  to 
or  right  of  possession  of  real  property  w^hen  neither  of  the  parties  is  in  posses- 
sion. ♦  *  ♦  Undoubtedly,  as  a  foundation  for  the  relief  sought,  the  plain- 
tiff must  show  that  he  has  a  legal  title  to  the  premises,  and  generally  that  title 
will  be  exhibited  by  conveyances  or  instruments  of  record,  the  construction 
and  effect  of  which  will  properly  rest  with  the  court.  ♦  ♦  ♦  But  should 
proofs  of  a  different  cliaracter  be  produced,  the  controversy  would  still  be  one 
upon  which  a  court  of  law  could  not  act.  It  is  not  an  objection  to  the  juris- 
diction of  equity  that  legal  questions  are  presented  for  consideration  which 
might  also  arise  in  a  court  of  law.  If  the  controversy  be  one  in  which  a  court 
of  equity  only  can  afford  the  relief  prayed  for,  its  jurisdiction  is  unaffected 
by  the  character  of  the  questions  involved." 

The  principle  is  said  to  be  somewhat  analogous  to  the  jurisdiction 
entertained  by  courts  of  equity  to  compel  a  person  having  a  prima 
facie  right  of  action  to  put  it  in  suit  in  a  reasonable  time,  and  in  de*^ 
fault  to  protect  the  party  liable  from  being  molested  at  law.  Spence^ 
Eq.  Jur.  [659,]  note  9. 

**The  jurisdiction  of  a  court  of  equity  to  set  aside  deeds  and  other 
legal  instruments  which  are  a  cloud  upon  the  title  6t  real  estate,  and 
to  order  them  to  be  delivered  up  and  canceled,  appears  to  be  now 
fully  established."     Willard,  Eq.  Jur.  304. 

A  terse  and  comprehensive  statement  of  the  principle  upon  which 
the  jurisdiction  is  founded,  is  contained  in  Marsh  v.  City  of  Brooklyn, 
59  N.  Y.  280.  Judge  Folohb,  delivering  the  opinion  of  the  court, 
said : 

''When  the  claim  or  lien  purports  to  affect  real  estate,  and  appears  on  its 
face  to  be  valid,  when  the  defect  in  it  can  be  made  to  appear  only  by  ex- 
trinsic evidence,  which  will  not  necessarily  appear  in  a  proceeding  by  the 
claimant  thereof  to  enforce  the  lien,  there  is  a  case  presented  for  invoking 
the  aid  of  a  court  of  equity,  and  to  remove  the  lien  which  is  a  cloud  upon 
the  title." 

Mr.  Pomeroy,  in  his  valuable  treatise  on  Equity  Jurisprudence,  lays 
it  down  that  courts  of  equity  have  jurisdiction  to  remove  clouds  from 
title  where  the  title  to  be  protected  is  equitable  in  its  nature,  or  where 
the  title  is  legal  and  the  remedy  at  law  is  inadequate,  (section  1399;) 
and  in  a  note  to  this  section  the  learned  author  shows  the  statement 
of  the  text  is  supported  by  the  general,  though  not  quite  uniform, 
doctrine  of  the  authorities  in  this  country.  On  the  precise  question 
in  the  case  at  bar  he  says : 

"Where,  on  the  other  hand,  a  party  out  of  possession  has  an  equitable  title, 
or  where  he  holds  the  legal  title  under  circumstances,  that  the  law  cannot 
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famish  him  full  and  complete  relief*  his  resort  to  equity  to  haye  a  cloud  re« 
moved  ought  not  to  be  questioned.** 

The  principle  on  which  the  jarisdiction  is  foonded,  and  the  role  for 
its  exercise,  are  admirably  stated  in  Martin  y.  Graves,  6  Allen,  601, 
where  the  court  say: 

''Whenever  a  deed  or  other  instrument  exists  which  may  be  vezatiously  or 
injuriously  used  against  a  party  after  the  evidence  to  impeach  or  invalidate 
it  is  lost,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or  interests, 
and  he  cannot  immediately  protect  or  maintain  his  right  by  any  course  of 
proceeding  at  law,  a  court  of  equity  will  afford  relief  by  directing  the  insti-u- 
ments  to  be  delivered  up  and  canceled,  or  by  making  any  other  decree  which 
justice  and  the  rights  of  the  parties  may  require. ** 

In  Glouston  v.  Shearer,  99  Mass.  209,  it  is  said: 

''This  is  a  broad  and  comprehensive  statement  of  the  principles  on  which 
such  relief  is  granted.'* 

And  the  latter  case  is  cited  approvingly  in  Sullivan  v.  Finnegan, 
101  Mass.  447,  and  the  rule  applied  where  the  plaintiff  and  defend- 
ant were  occupying  different  rooms  in  the  same  house,  each  claiming 
to  own  the  whole;  and  see  Loring  v.  Downer,  1  MoAll.  860;  Bunce  v. 
Gallagher,  5  Blatchf.  481;  S.  C.  7  Amer.  Law  Eeg.  (N.  S.)  85;  Young 
V.  Porter,  3  ^oods,  342;  Carroll  v.  Safford,  441,  464. 

Some  of  the  confusion  and  apparent  conflict  in  the  authorities 
grows  out  of  the  varying  provisions  of  state  statutes.  Decisions 
based  on  statutes  are  cited  as  though  they  were  an  exposition  of  the 
general  principles  of  equity  jurisdiction.  It  is  highly  probable  some 
of  these  statutes  had  their  origin  in  a  misconception  of  the  inherent 
jurisdiction  and  powers  of  courts  of  equity.  The  tendency  of  the 
courts  at  first  was  to  accept  these  statutes  as  the  measure  of  equity 
jurisdiction  in  this  class  of  cases. 

The  case  of  Pier  v.  City  of  Fond  du  Lac,  88  Wis.  470,  is  instruct- 
ive on  this  point.-  That  was  a  suit  in  equity  to  remove  a  cloud  cast 
upon  the  plaintiff's  title  by  a  certificate  of  assessment.  The  biU  al- 
leged the  plaintiff  was  the  owner  in  fee  of  the  lot,  but  said  nothing 
about  the  possession.  The  bill  being  silent  on  the  question  of  pos- 
session, the  court  assumed,  for  the  purposes  of  the  case,  that  the  lot 
was  unoccupied.  It  was  contended  for  the  defendant  that  the  action 
could  only  be  sustained  under  the  statute,  which  is  as  folk)ws : 

'*  Any  person  having  the  possession  and  legal  title  to  land  may  institute  an 
action  a^nst  .any  other  person  setting  up  a  claim  thereto,  and  if  the  plain- 
tiff shall  be  able  to  substantiate  his  title  to  such  land,  the  defendant  shall  be 
adjudged  to  release  to  the  plaintiff  all  claim  thereto,  and  to  pay  costs,  un- 
less,''  etc.    Bev.  St.  1849,  §  34,  c.  84;  Bev.  St.  1858,  §  29,  c.  141. 

It  was  conceded  that  if  the  suit  could  not  be  maintained  inde- 
pendently of  the  statute,  the  plaintiff's  want  of  possession  was  fatal 
to  his  case;  and  the  court  said: 

"Hence  we  must  determine  whether  the  action  can  be  upheld  independ- 
ently of  the  statute.  Courts  of  equity  have  inherent  jurisdiction  of  actions  to 
prevent  or  remove  clouds  on  title  to  land,  and  have  constantly  exercised  it 
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from  a  very  early  period.  ♦  *  *  In  those  actions  quia  timet  which  may 
be  brought  independently  of  the  statute,  we  find  no  authority  for  holding  that 
possession  by  the  plaintiff  is  essential  to  the  cause  of  action;  and  unless  an 
averment  of  such  possession  is  necessary  to  show  that  the  plaintiff  has  no  ad- 
equate remedy  at  law,  no  valid  reason  is  perceived  why  it  should  be  required. 
True,  it  is  said  in  the  opinion  of  Chief  Justice  Dixon,  in  Lee  y.  Simpson,  mpra, 
[29  Wis.  3Si5,]  that « it  is  only  the  person  having  the  possession  and  legal  title 
to  land  who  may  institute  his  suit  quia  timet  in  equity  against  any  other  per- 
son setting  up  a  claim  of  title  thei-eto,'  (page  337;)  but  the  learned  chief  jus- 
tice is  there  speaking  of  an  action  under  the  statute,  and  his  remarks  have 
no  application  to  those  actions  quia  timet  which  may  be  brought  independ- 
ently of  the  statute."    And  see  Clouaton  v.  Shearer,  99  Mass.  209^ 

And  the  court  held  that  the  statute  could  not  be  construed  as  tak- 
ing away  or  restricting  the  inherent  jurisdiction  of  courts  of  equity 
to  remove  clouds  upon  the  title  of  unoccupied  land. 

It  is  apparent,  therefore,  that  this  apd  other  like  statutes  do  not 
confer  a  more  extensive  remedy  than  exists  by  virtue  of  the  custom- 
ary  jurisdiction  of  the  chancery  courts.  They  may  regulate  the  mode 
of  proceeding  and  form  of  decree,  but  they  are  not  necessary  to  the 
exercise  of  the  jurisdiction. 

A  short  sentence  in  the  opinion  of  the  court  in  tbe  case  of  Orton 
V.  Smith,  IS  How.  263,  is  cited  as  supporting  the  proposition  that 
equity  has  no  jurisdiction  to  remove  a  cloud  from  title  except  at  the 
suit  of  one  who  holds  the  legal  and  equitable  title  and  has  the  pos- 
session. The  case  is  cited  in  support  of  this  proposition  by  counsel, 
and  in  the  late  case  of  Patrick  v.  leenhart,  20  Fed.  Rep.  839,  and 
other  cases.  This  is  a  total  misconception  of  what  was  before  the 
court  in  that  case  for  decision,  and  what  was  actually  decided.  At 
the  threshold  of  the  opinion  the  court  say:  "The  bill  in  this  case  is 
in  the  nature  of  a  bill  of  peSrce,  as  authorized  by  the  statute  of  Wis- 
consin." The  statute  is  not  given,  but  it  is  the  same  that  came  un- 
der discussion  in  the  case  of  Pier  v.  Fond  du  Lac,  supra.  Orton  v. 
Smith  was  decided  in  1855,  and  Pier  v.  Fond  du  Lac  in  1875,  but 
the  same  statute  was  in  force  at  both  periods.  It  will  be  observed 
that  in  proceeding  under  that  statute  the  plaintiff  must  have  both 
"tbe  possession  and  the  legal  title."  It  does  not  appear  who,  if  any 
one,  was  in  possession  of  the  land,  but  as  it  is  said  the  suit  was 
founded  on  the  statute,  it  is  highly  probable  the  plaintiff  was.  How- 
ever this  may  be,  it  is  obvious  that  the  question  of  possession,  as  af- 
fecting the  jurisdiction  of  the  court  under  the  statute,  or  independently 
of  it,  was  not  raised  or  considered.  Orton,  the  defendant  in  the  suit 
below,  had  in  good  faith  paid  $2,100  for  a  title  bond  to  tbe  land  ex- 
ecuted by  Knab,  who  held  the  legal  title.  One  Hubbard  claimed  a 
secret  equity  in  the  land,  of  which  Orton  had  no  knowledge.  On  the 
twenty-sixth  of  August,  1851,  Orton  filed  his  bill  in  chancery,  in  .the 
state  court,  against  Enab,  demanding  from  him  a  conveyance  of  the 
legal  title  according  to  the  exigency  of  his  bond.  During  the  pend- 
ency of  this  billy  Smith  purchased^  for  a  nominal  consideration^  the 
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real  or  sapposed  secret  equity  of  Hubbard,  and  also  obtained  from 
Knab,  for  a  like  consideration,  a  transfer  of  the  legal  title,  and  there- 
upon filed  his  bill  against  Orton  in  the  federal  court,  under  the  Wis- 
consin statute,  to  quiet  his  title.  While  Smith  was  the  holder  of  the 
legal  and  equitable  title  to  the  land,  he  had  acquired  this  title  for  a 
mere  nominal  consideration,  while  Orton's  suit  against  Enab  in  the 
state  court,  for  specific  performance  of  the  covenants  to  the  latter's 
bond,  was  pending.  Having  reference  to  these  facts,  and  touching  a 
title  so  acquired,  the  court  said: 

"Those  only  who  have  a  clear,  legal,  and  equitable  title  to  land  connected 
with  possession,  have  any  right  to  claim  the  interference  of  a  court  of  equity 
to  give  them  peace,  or  dissipate  a  cloud  on  the  title.  The  complainant  in 
this  case  is  the  volunteer  purchaser  of  a  litigious  claim;  he  is  the  assignee  of 
a  secret  equity  for  apparently  a  mere  nominal  consideration,  and  of  the  bare 
legal  title  for  a  like  consideration.  This  legal  title  was  improperly  assigned 
to  him,  during  the  pendency  of  a  suit  in  chancery  to  ascertain  the  person 
justly  entitled  to  it." 

The  manifest  sense  of  the  opinion,  when  read  in  the  light  of  these 
facts,  is  that  there  was  such  a  want  of  consideration,  conscience,  and 
good  faith  in  the  acquisition  of  Smith's  title,  that  a  court  of  equity 
would  not  lend  him  its  aid  against  a  bona  fide  purchaser  for  value  of 
an  equitable  title.  The  question  of  possession  was  not  mooted.  The 
word  occurs  but  once  in  the  opinion,  and  then  casually.  There  was 
no  fact  or  issue  in  the  case  making  it  necessary  or  proper  to  decide 
whether  the  jurisdiction  in  equity,  independently  of  any  statute,  to  re- 
move a  cloud  from  title  is  restricted  to  those  only  who  have  a  clear, 
legal,  and  equitable  title,  and  actual  possession  of  the  land.  This  is 
made  clear  by  the  fact  that  the  court,  in  enumerating  the  defects  and 
weaknesses  in  the  plaintiff's  case,  does  not  mention  want  of  posses- 
sion as  one  of  them.  On  the  facts  of  the  case  the  court  refused  to 
treat  the  plaintiff  as  the  bona  fide  owner  of  the  legal  or  equitable  title. 
The  court  say  he  acquired  his  title  without  any  valuable  consider- 
ation, and  that  the  "legal  title  was  improperly  assigned  to  him  during 
the  pendency  of  a  suit  in  chancery  to  ascertain  the  person  justly 
entitled  to  it."  These  findings  were  fatal  to  the  plaintiff's  case.  It 
was  upon  these  grounds,  and  the  further  ground  that  a  court  of  the 
United  States  should  not  entertain  a  bill  of  peace  upon  a  title  already 
in  litigation  in  a  state  court,  that  the  case  was  decided  and  the  bill 
dismissed. 

What  is  said  by  the  court  in  Branch  v.  MitcheU,  supra,  is  appro- 
priate here : 

"The  language  of  the  court  is  always  to  be  understood  by  applying  it  to 
the  facts  of  the  case  decided.  That  which  seems  to  be  general  and  of  uni- 
versal application,  has,  in  reality,  often  a  limited  application;  and  so  the 
words  of  truth  and  the  utterances  of  the  law,  undeniable  in  the  case  wherein 
they* are  spoken,  become  the  parents  of  error  and  false  doctrine." 

It  is  next  objected  that  section  5206  of  Gantt's  Digest  declares  that 
tax  deeds  shall  be  "conclusive  evidence"  of  the  regularity  of  every- 
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thing  required  to  be  done  by  law  to  make  a  valid  tax  sale;  and  tha|t 
it  is  not,  therefore,  open  to  the  plaintiff  to  prove  the  irregularities  re- 
lied on  to  invalidate  the  sale.  But  the  supreme  court  of  the  state 
has  held  that  provision  of  the  statute  unconstitutional,  and  decided 
that  the  deed  is  only  prima  facie  evidence  that  the  necessary  steps 
were  taken  to  make  a  valid  sale.  Cairo  d  F.  R.  Co.  v.  Parks,  32 
Ark.  131;  Hickman  v.  Kempner,  35  Ark.  505.  The  fact  that  no 
warrant  was  issued  to  the  collector  authorizing  him  to  collect  the 
taxes,  as  required  by  section  5139,  is  fatal  to  the  tax  title.  Gooley, 
Tax'n,  292,  and  cases  cited.  The  failure  of  the  assessor  to  authen- 
ticate his  assessment  roll  by  the  oath  required  by  section  5112,  is 
also  fatal  to  the  validity  of  the  tax  sale.  Oooley,  Tax'n,  289,  and 
cases  cited;  Burroughs,  Tax'n,  232,  249,  250.  Irregularities  less 
serious  than  either  of  these  have  been  held  to  avoid  tax  sales  in  this 
state.  Hickman  V.  Kempner,  supra;  Hare  v.  Camall,  39  Ark.  196; 
Crane  v.  Randolph,  30  Ark.  579;  Pack  v.  Crawford,  29  Ark.  489; 
Vernon  v.  Nelson,  33  Ark.  748. 

It  is  objected  that  the  plaintiff  did  not  tender  to  the  defendant  the 
taxes  paid  by  him,  with  penalties,  etc.,  and  make  affidavit  of  that 
fact,  as  required  by  section  2267  of  Gantt*s  Digest,  before  bringing 
his  suit.  That  section  has  no  application  to  suits  like  the  one  at 
bar.     Chaplin  v.  Holmes,  supra;  Hare  v.  Carnall,  39  Ark.  196,  203. 

The  provisions  of  section  5214  of  Gantt's  Digest  are  applicable  to 
this  case,  and  the  defendant  is  entitled  to  recover  in  this  suit  the 
taxes,  interest,  penalty,  and  costs  of  advertising  charged  on  the  land 
at  the  time  of  the  sale,  and  all  subsequent  taxes  paid  by  her,  with 
interest,  and  to  have  a  lien  decreed  on  the  land  for  the  same.  Hunt 
V.  Curry,  37  Ark.  100. 

As  to  the  equities  of  a  purchaser  at  a  tax  sale,  independently  of 
the  statute,  see  Hickman  v.  Kempner,  35  Ark.  605,  510;  Hare  v.  Car- 
nall, 39  Ark.  196,  203;  Ware  v.  WoodaU,  40  Ark.  42;  Chaffs  v.  Oliver, 
39  ArL  531. 


GiiAPP  and  others  v.  Dittman  and  others.^ 
Fbbby  and  others  v.  Cobby  and  another.^ 

(Oireuit  Court,  E.  D.  Missouri.    July  25, 1884.) 
1.  General  Assionicbnt  bt  Insolvent  Debtob  —  Kev.  St.  Mo.  f  354,  Con- 

BTBUED. 

where  an  insolvent  debtor  transfers  all  his  propertv  to  a  single  creditor,  un- 
der such  circumstances  that  it  is  obvious  that  there  is  no  intention  of  merely 
giving  security,  the  transfer  will  be  treated  as  an  assignment  in  trust  for  the 
benefit  of  all  his  creditors,  within  the  provisions  of  section  354  of  the  Bevised 
Statutes  of  Missouri^  regardless  of  the  form  of  the  instrument. 

*  iRepcrtedbyBenJ.  F.Rez,Eflq.,orthe8LLoal8bar.  
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2.  Sascb— FowBB  OF  Fbdbbal  Courts  itndbb  State  STATtrns— Pbocedubb. 

Federal  courts  have  authority  to  take  possession  of  property  so  assigned,  and 
dispose  of  it  in  accordance  with  the  provisions  of  the  state  statute ;  and  where 
a  form  of  procedure  is  prescribed  by  the  state  statute,  which  mav  be  pursued 
by  the  state  courts  of  general  jurisdiction,  it  may  also  be  pursued  in  the  cor- 
responding federal  courts. 

3.  Same— Reduction  op  Claim  to  Judgment  Unnbcbssabt. 

It  is  not  nece3sarv  in  such  cases,  to  entitle  a  creditor  to  equitable  relief  in  a 
federal  court,  that  he  should  reduce  his  claim  to  Judgment. 

In  Equity.     Demurrers  to  bills. 

Both  bills  allege  an  assignment  by  an  insolvent  debtor  of  all  his 
assets  to  a  single  creditor,  with  the  purpose  of  giving  the  assignee  an 
undue  preference  over  other-  creditors,  and  of  hindering,  delaying, 
and  defrauding  the  latter.  In  the  first  case,  the  assignment  was  in 
the  form  of  a  chattel  mortgage,  but  was  not,  it  is  alleged,  intended 
to  operate  as  such,  but  as  an  assignment.  The  complainants  seek 
to  have  said  conveyances  declared  assignments  for  the  benefit  of  all 
creditors,  within  the  meaning  of  section  354  of  the  Revised  Statutes 
of  Missouri,  which  provides  that  **every  voluntary  assignment  of 
lands,  tenements,  goods,  chattels,  effects,  and  credits,  made  by  a 
debtor  to  any  person  in  trust  for  his  creditors,  shall  be  for  the  benefit 
of  all  the  creditors  of  the  assignor  in  proportion  to  their  respective 
claims. " 

O.  Porter,  W.D.  Anderson,  and  McKeighan  dt  Jones,  for  complain- 
ants in  the  first  case;  and  Mills  d  FUtcraft,  for  complainants  in  the . 
second. 

Hugo  Muench,  for  defendants  in  the  first  case.  John  2>.  Johnson 
and  Smith  P.  Qalt,  for  defendants  in  the  second. 

Breweb,  J.  These  cases  were  argued  together.  Both  stand  on 
demurrer  to  the  bill.  Both  involve  the  same  questions,  and  will 
therefore  be  disposed  of  by  the  same  opinion.  In  them  are  presented 
three  questions : 

First.  Where  a  debtor  who  is  insolvent  transfers  all  his  property  to 
a  single  party,  and  under  such  circumstances  that  it  is  obvious  that 
there  was  no  intention  of  merely  giving  security,  and  with  the  idea 
of  paying  the  debt  and  reclaiming  the  property,  must  such  transfer, 
no  matter  by  what  form  of  instrument,  whether  that  of  a  chattel 
mortgage  or  otherwise,  and  whether  made  to  the  creditor  directly  or 
to  a  trustee,  be  treated  as  a  general  assignment,  and  for  the  bene- 
fit of  all  creditors  ?  This  question  was  fully  considered  by  this  court 
in  the  case  of  Martin  v.  Hausman,  14  Fed.  Bep.  160,  and  after  a 
fuU  examination  of  the  statutes  of  Missouri  and  the  decisions  of  its 
supreme  court,  it  was  answered  in  the  affirmative.  The  opinion  in 
that  case  was  written  by  Judge  Ebekel,  and  was  concurred  in  by  my 
predecessor,  Judge  MoGbabt.  That  opinion  was  followed  in  Dahl' 
man  v.  Jacobs,  15  Fed.  Bep.  868,  in  Kellogg  v.  Richardson,  an  un- 
reported case  in  the  Western  district,  and  also,  I  am  informed,  in 
other  cases  in  this  courts  as  well  as  in  some  of  the  district  courts  of 
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the  state.  While,  if  this  was  a  new  queBtion,  I  confess  mv  own  oon< 
olusions  would  be  different,  and  in  harmony  with  the  decisions  of  Nat. 
Bank  v.  Sprague,  20  N.  J.  Eq.  28;  Farwell  v.  Howard,  26  Iowa,  881; 
Doremm  v.  O'Harra,  1  Ohio  St.  45;  Atkinson  v.  Tomlimon,  Id,  241; 
and  other  cases  cited  by  counsel  for  defendants;  yet  I  think  there  has 
been  such  a  course  of  decision  in  this  circuit  as  to  establish  the  rule  in 
the  United  States  courts  for  this  state  in  accordance  with  the  opinion 
in  Martin  v.  Hausman,  supra,  and  until  there  be  some  authoritative 
construction  of  the  statute  by  the  supreme  court  of  the  United  States, 
or  of  the  state,  I  shall  follow  the  rule  laid  down  as  above.  I  feel  the 
more  constrained  to  do  this,  as  such  a  construcJiion,  securing  an  equal 
distribution  of  the  property  of  an  insolvent  among  all  his  creditors, 
is  manifestly  most  just  and  equitable. 

Second.  It  is  insisted  that  if  this  instrument  ^s  to  be  treated  as  a 
general  assignment  under  the  statute  for  the  benefit  of  all  creditors, 
the  state  courts  have  exclusive  jurisdiction;  and  that  the  remedy  of 
the  plaintiff  was  by  citing  the  supposed  assignee  to  appear  in  the 
state  courts  and  distribute  the  property  among  all  the  creditors  in  ac- 
cordance with  that  statute.  This  claim  cannot  be  sustained.  The 
mere  fact  that  rights  are  created  by  virtue  of  a  state  statute,  and 
proceedings  made  for  the  enforcement  of  those  rights  in  the  courts  of 
the  state,  does  not  prevent  a  foreign  creditor  from  asserting  the  same 
rights  in  the  courts  of  the  United  States.  The  question  here  is  not 
whether  the  federal  courts  can  take  possession  of  property  already  in 
the  custody  of  the  state  courts,  or  whether  they  can  supersede  or  in- 
terfere with  any  action  of  the  latter,  but  whether,  no  action  having 
been  taken  in  the  latter,  the  federal  courts  are  without  jurisdiction  to 
enforce  rights  under  the  statutes  of  the  state,  and  for  which  a  special 
mode  of  procedure  is  prescribed.  It  must  be  borne  in  mind  that  the 
rights  asserted  in  these  cases  are  not  wholly  statutory.  The  transfer 
of  property  by  assignment,  bill  of  sale,  or  mortgage  is  a  common-law 
right,  and  the  statute  only  prescribes  the  effect  of  such  a  transfer  by 
an  insolvent;  it  does  not  create,  but  only  regulates,  the  right.  It  is 
like  that  legislation  which  determines,  as  between  the  mortgagor  and 
mortgagee,  the  right  of  possession,  or  which  requires  notice  to  give 
validity  as  against  subsequent  purchasers.  So  as  to  the  procedure. 
Jurisdiction  over  the  assigned  property  is  by  the  statute  given  to  the 
state  courts.  It  could  not  well  be  otherwise.  Methods  of  procedure 
are  prescribed;  but  such  is  the  case  as  to  general  rules  of  practice. 
The  state  law  enacts  them,  and  the  federal  courts  follow  them. 
There  is  nothing  of  a  substantial  character  in  the  methods  prescribed 
which  makes  it  impossible  for  courts  of  general  jurisdiction,  like  the 
circuit  courts  of  the  United  States,  to  take  possession  of  assigned 
property  and  dispose  of  it  in  accordance  with  the  terms  of  the  state 
statute.  And  where  the  question  arises  solely  on  the  matter  of  pro- 
cedure, as  a  rule  I  think  it  may  be  affirmed  that  if  the  proceeding  ip 
one  which  by  the  terms  of  the  state  statute  may  be  pursued  in  the 
Y.2lFaio.l — 2 
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state  courts  of  general  original  jurisdiction,  it  may  also  be  pursued  in 
the  corresponding  federal  courts.  A  mechanic's  lien  may  be  fore- 
closed in  the  federal  courts.  So,  where  proceedings  for  the  condem- 
nation of  land  and  the  assessment  of  damages  therefor  are  taken, 
they  are,  as  has  been  repeatedly  held,  removable  to  and  triable  in 
the  federal  courts.  See,  as  bearing  upon  this  general  question,  Strong 
V.  Ooldman,  8  Biss.  552;  2  Story,  Eq.  Jur.  §  1057;  Lackland  v.  Oar* 
esche,  56  Mo.  267.  This  is  not  the  case  of  a  naked  statutory  right,  with 
a  procedure  for  its  enforcement,  which  is  not  adjustable  to  the  ordi- 
nary processes  and  practices  of  the  courts,  and  in  which  the  right 
is  limited  by  and  enforceable  only  in  the  statutory  remedy. 

Finally,  it  is  insisted  that  the  plaintiffs,  being  only  general  cred- 
itors, and  not  having,  as  yet,  reduced  their  claims  to  judgment,  have 
no  standing  in  a  court  of  equity  to  enforce  such  claims  as  against 
these  transfers.  The  opinion  in  the  case  of  Dahlman  v.  Jacobs^  supra, 
sustains  this  view,  but  the  decision  there  was  subsequently  set  aside 
in  the  same  case.  16  Fed.  Bep.  614.  True,  in  this  latter  opinion, 
nothing  is  said  as  to  the  specific  ground  upon  which  the  former 
was  based,  so  that  opinion  was  not  expressly  overruled ;  but  in  view 
of  the  decision  of  the  supreme  court  of  the  United  States  in  Case 
V.  Beauregard,  101  U.  S.  688,  I  am  constrained  to  rule  against  the 
defendants  on  this  proposition.  In  that  case  it  was  decided  that 
"whenever  a  creditor  has  a  trust  in  his  favor,  or  a  lien  upon  property 
for  the  debt  due  him,  he  may  go  into  equity  without  exhausting  his 
remedy  at  law."  The  first  clause  of  this  decision  covers  this  case. 
The  plaintiffs  seek  to  charge  the  defendants,  holding  certain  property 
as  trustees  for  them  and  other  creditors.  The  gravamen  of  the  suit 
is  the  enforcement  of  a  trust.  Strike  that  out  and  nothing  is  left. 
And,  in  accordance  with  that  decision,  it  must  be  held  that  a  general 
creditor  may,  without  reducing  his  claim  to  judgment,  proceed  in 
equity  to  charge  one  holding  the  property  of  his  debtor  received  un- 
der such  an  assignment  or  transfer  as  a  trustee  for  the  benefit  of 
creditors.  In8.  Co.  v.  Transp.  Go.  10  Fed.  Bep.  596;  Same  v.  Same, 
13  Fed.  Bep.  516;  Batehelder  v.  Altheimer,  10  Mo.  App.  181 ;  Holt  v. 
Bancroft,  80  Ala.  198;  1  Story,  Eq.  Jur.  §§  546,  647.  These  are  all 
the  substantial  questions  presented. 

The  demurrer  must  therefore  be  overruled,  and  defendants  will 
have  leave  to  answer  by  the  September  rules. 
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United  States  v.  Maxwell  Land-Cjbant  Co.  and  others. 
{areuit  Court,  D.  Colorado.    July  28, 1884.) 

L  Lahd  Qrawt— Effect  of  Confirmatobt  Act  of  Gongresb  on  Subtbtob's 
Report. 

An  act  of  jcongress  confirming  the  report  of  the  surveyor  general  of  the  terri- 
tory of  New  Mexico  as  to  the  vaOTity  and  extent  of  a  Mexican  land  grant  oper- 
ates as  a  flcrant  de  novo  of  all  the  land  within  the  boundaries  as  s^vveu.  in  that  re- 
port. 

2.  Same— Error  or  Fraud  of  Burveyor — ^Powers  of  the  Courts. 

If  a  surveyor,  having  been  directed  to  make  a  survey  of  22  leagues,  in  fact  sur- 
veyed 44  leagues,  and  platted  a  tract  thereof,  the  error  is  one  that  can  be  cor- 
rected by  the  courts,  even  after  the  issue  of  the  patent ;  and  that,  notwithstand- 
ing the  principle  that  a  confirmatory  act  of  congress  secures  to  the  patentee 
all  the  land  included  in  the  boundaries  given  in  the  surveyor's  report 

8.  Bahe— Officers  of  the  Gk>yERNM£NT — Agbngt — Scopb  of  Authoritt. 

All  the  officers  of  the  government,  from  the  highest  to  the  lowest,  are  but 
agents  with  delegated  powers,  and  if  they  act  beyond  the  scope  of  those  dele- 
gated powers  their  acts  do  not  bind  the  principal. 

4.  Same— iKVALiDiTY— Subsequent  Purchasers— What  is  Notice. 

When  a  patent  on  its  face  recites  the  terms  of  the  original  petition  and  grant, 
and  gives  the  description  in  full,  as  well  as  the  lines  of  the  survey  based 
thereon,  the  purchaser  of  a  title  under  such  patent  is  chargeable  with  notice 
of  whatever  it  contains. 

On  Demurrer  to  the  Bill. 

J.  A.  Bentlexfy  for  complainant. 

Frank  Springer  and  C  E.  Oast,  for  defendants. 

Brewer,  J.  This  was  an  action  brought  by  the  United  States  to 
set  aside  a  patent  to  what  is  known  as  the  Maxwell  land  grant,  or  to 
BO  much  of  it  as  lies  within  the  state  of  Colorado.  The  case  now 
stands  on  demurrer  to  an  amended  bill.  Two  principal  questions 
have  been  presented  and  argued. 

First.  It  is  insisted  that  the  extent  of  the  original  concession  to 
Beaubien  and  Miranda  did  not  exceed  11  square  leagues  to  each,  or 
less  than  96,000  acres,  and  that  the  description  in  the  petition,  and 
other  papers  executed  while  the  territory  was  a  province  of  Mexico 
and  before  its  acquisition  by  the  United  States,  only  defined  the  outer 
boundaries  within  which  a  tract  of  22  square  leagues  could  be  se- 
lected by  the  applicants;  and  this,  because,  under  the  Mexican  decree 
of  August  18, 1824,  as  well  as  the  regulations  of  November  21, 1828, 
only  11  square  leagues  could  be  granted  to  any  one  person ;'  that  the 
confirmation  by  the  act  of  congress  must  be  understood  as  limited  to 
the  terms  of  the  original  concession,  and  as  confirming  only  a  grant 
to  that  extent.  I  think  the  case  of  Tameling  v.  Freehold  Co.  93  U. 
B.  644,  effectually  disposes  of  this  question.  That  case  held  that  the 
confirmation  by  an  act  of  congress  was  equivalent  to  a  grant  de  novo^ 
and  I  seeing  no  substantial  difference  between  that  case  and  tbis» 
In  order  to  a  clear  understanding  of  the  point  of  difference  presented 
by  counsel  for  the  government,  a  brief  statement  of  the  action  of  con- 
gress is  necessary. 
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After  the  treaty  of  Guadalupe  Hidalgo,  by  which  we  acquired  this 
territory,  congress,  in  1854,  (10  St.  p.  308,  §  8,)  cast  upon  the  sur- 
veyor general  of  the  territory  of  New  Mexico  the  duty  of  ascertaining 
the  origin,  nature,  character,  and  extent  of  the  private  land  claims 
therein,  and  required  him  to  make  a  full  report,  with  his  decision 
thereon,  to  be  laid  before  congress  for  such  action  as  it  should  deem 
fit.  In  pursuance  of  that  duty  the  surveyor  general,  on  September 
15,  1857,  transmitted  his  report  as  to  this  claim,  showing  a  petition 
for  a  grant  of  lands,  describing  them  only  by  the  outer  boundaries, 
the  grant  by  the  governor  of  the  territory,  the  giving  of  juridical  pos- 
session, a  dispute  as  to  the  grant,  its  confirmation  by  the  depart- 
mental assembly,  its  occupation  by  the  grantees,  and  then  his  opin- 
ion that  it  was  '"a  good  and  valid  grant  according  to  the  laws  and 
customs  of  the  government  of  the  republic  of  Mexico.**  Some  18  of 
these  land  claims  were  in  separate  reports  thus  transmitted  by  him 
to  congress  and  placed  before  that  body  for  action,  and  on  the  twenty- 
first  of  June,  1860,  an  act  was  passed  confirming  most  of  them,  in 
accordance  with  the  recommendation  and  decision  of  the  surveyor 
general.  Among  these  claims  No.  15  was  the  one  in  controversy  in 
this  suit.  No.  4  was  the  one  which  came  before  the  supreme  court 
for  consideration  in  the  cieise  just  referred  to.  In  the  report  of  the 
surveyor  general  of  that  claim,  after  narrating  the  prior  proceedings, 
which  were  similar  to  those  in  the  case  at  bar,  he  makes  this  decis- 
ion: 

'*The  grant  being  a  positive  one,  without  any  subsequent  conditions  at- 
tach^»  and  made  by  a  competent  authority,  and  having  been  in  the  posses- 
sion and  occupancy  of  the  grantees  and  their  assigpis  from  the  time  the  grant 
was  made,  it  is  the  opinion  of  this  office  that  the  grant  is  a  good  and  valid 
one,  and  that  a  legal  title  vests  in  Charles  Beaubien  to  the  land  embraced 
within  the  limits  contained  in  the  petition.  The  grant  is  therefore  approved 
by  this  office,  and  transferred  to  the  proper  department,  with  the  recommen- 
dation that  it  be  confirmed  by  the  congress  of  the  United  States." 

So  that  while  in  that  case  he  declared  that  the  grant  was  a  good  and 
valid  one,  and  that  a  legal  title  was  vested  in  Charles  Beaubien  to 
the  land  embraced  within  the  limits  contained  in  the  petition,  in  this 
he  simply  says  that  it  is  a  good  and  valid  grant  according  to  the  laws 
of  the  government  of  the  republic  of  Mexico;  hence  counsel  argues 
that  as  by  such  laws  only  11  square  leagues  could  be  granted  to  a 
single  person,  what  the  surveyor  gener^  meant  to  say  was  simply 
that  it  was  a  good  and  valid  grant  to  the  extent  of  22  square  leagues 
within  these  outer  boundaries,  and  that  congress,  confirming  his  re- 
port, only  confirmed  the  grant  to  that  extent.  As  heretofore  stated, 
I  do  not  think  the  difference  between  the  cases  of  any  significance. 
All  preliminary  statements  in  the  two  reports,  as  to  petition,  descrip- 
tion, grant,  and  occupation,  are  alike.  In  each  the  petition  is  for 
the  land  described,  and  not  a  tract  within  the  boundaries  named.  In 
neither  is  any  notice  of  the  alleged  limitation  of  11  square  leagues. 
In  each  the  land  described  is  largely  in  excess  of  such  limitation,  in 
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that  case  amounting  to  over  a  million  of  acres.  Each  speaks  of  the 
grant,  and  affirms  that  it  is  valid,  and  does  not  say  that  there  is  a 
valid  grant  within  the  lands  described.  There  is  no  suggestion  of 
the  boundaries  of  a  tract  of  11  or  22  square  leagues  within  the  out- 
boundaries,  and,  indeed,  no  reference  to  any  tract  but  the  single  one 
described,  and  for  which  the  petition  was  originally  presented.  Con- 
gress, in  the  act  of  confirmation,  confirms  these  claims  as  recom- 
mended. By  the  same  act,  however,  two  other  claims  reported  and 
recommended  for  confirmation  by  the  surveyor  general  were  con- 
firmed,— ^the  one  only  to  the  extent  of  five  square  leagues,  and  the  other 
to  two  persons,  to  the  extent  6t  twenty-two  square  leagues;  and  in 
the  second  section  the  rules  for  locating  these  two  tracts  of  five  and 
twenty-two  square  leagues  within  the  out-boundaries  of  the  claims 
were  prescribed.  Evidently,  the  attention  of  congress  was  directed 
to  the  extent  and  boundaries  of  these  claims,  and  if  it  had  intended 
to  confirm  a  grant  of  only  22  square  leagues  within  the  out-boundaries 
of  this  tract,  it  would,  as  in  the  other  cases,  have  prescribed  some 
rule  for  locating  sach  grant.  No  other  reasonable  interpretation  can 
be  put  upon  the  language  of  the  surveyor  general  than  this :  that  hh 
believed  the  grant  was  of  the  entire  land,  that  it  was  a  good  and  valid 
grant  according  to  the  laws  of  Mexico,  and  that  he  recommended  it 
as  a  whole  for  confirmation.  It  would  be  a  strained  and  unnatural 
interpretation  of  such  language  to  say  that  it  meant  simply  that  there 
was  a  valid  grant  within  these  out-boundaries;  and  the  confirmation 
was  of  the  grant  as  he  stated  it  was  made. 

In  coming  to  this  conclusion  I  am  not  insensible  of  the  rule  that 
where  there  is  a  doubt  as  to  the  extent  of  a  grant  from  the  govern- 
ment the  doubt  is  to  be  resolved  in  favor  of  the  government;  but, 
nothwithstanding  this,  I  think  the  language  of  congressional  grants, 
and  of  all  papers  and  instruments  appertaining  thereto,  should  be 
taken  in  its  ordinary. and  natural  meaning,  and  that  there  should  be 
no  straining  of  language  or  twisting  of  terms  in  order  to  disclose 
limits  and  exceptions  therein.  When  a  report  is  made  that  a  petition 
was  filed  for  a  grant  of  certain  lands,  describing  them,  and  that  such 
lands  were  granted  and  have  been  occupied  by  the  grantees,  no  one 
would  for  a  moment  suppose  that  it  was  the  intention  simply  to  say 
that  within  the  boundaries  described  there  was  a  valid  grant  for  a 
smaller  and  undescribed  portion  of  land. 

I  hold,  therefore,  that  the  act  of  congress  .operated  as  a  grant  de 
novo  for  all  the  land  within  the  boundaries  as  given  in  the  report  of 
the  surveyor  general. 

The  second  question  is  this :  Assuming  that  the  grant  was  good 
for  all  the  land  within  the  out-boundaries,  and  not  simply  for  the  22 
leagues,  the  bill  alleges  that  the  patent  covers  about  270,000  acres 
of  land  in  Colorado  not  within  those  out-boundaries,  and  that  this 
patent  was  obtained  by  fraud  and  misrepresentation.  It  charges 
that  in  1870,  which  was  after  the  confirmatory  act,  and  while  the 
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parties  interested  were  seeking  to  obtain  a  patent,  some  of  them  em- 
ployed one  W.  W.  Griffin,  a  deputy  United  States  surveyor,  to  make 
a  survey  of  the  out-boundary  lines;  that  he  did  make  a  survey  and 
plat,  which  was  filed  in  the  interior  department ;  that  by  that  survey 
and  plat  some  600,000  acres  were  included  within  these  lines,  which 
did  not  properly  belong  there;  that  thereafter  and  in  1877  the  land 
department  awarded  a  contract  to  two  deputy  United  States  surveyors 
to  survey  the  grant  on  behalf  of  the  United  States;  that  these  deputy 
surveyors  did  not  run  the  true  boundaries,  but  falsely  and  fraudu- 
lently, and  with  intent  to  cheat  the  government,  ran  their  easterly 
and  northerly  lines  at  a  great  distance  from  the  true  boundaries,  and 
so  as  to  include  therein  about  270,000  acres  of  land  lying  within  the 
state  of  Colorado.  It  is  true,  the  bill  does  not  show  any  improper 
relations  or  dealings  between  the  parties  interested  in  the  grant  and 
these  two  deputy  surveyors,  upon  whose  survey  the  patent  issued ;  and 
upon  that  counsel  for  the  defendants  insist  that  whatever  of  wrong 
may  have  been  done  by  the  surveyors  is  not  chargeable  to  them;  that 
the  government  cannot  take  advantage  of  it;  and  that  the  courts  can- 
not set  aside  a  patent  because  of  any  mistake  in  the  survey,  the  mat- 
ter of  survey  being  wholly  within  the  jurisdiction  of  the  land  depart- 
ment; and  the  cases  of  U.  S.  v.  Flint,  4  Sawy.  51;  U.  S.  v.  Sepidveda, 
1  Wall.  104 ;  and  of  U.  S.  v.  VaUejo,  Id.  658,  are  cited.  I  do  not 
think  these  cases  can  be  regarded  as  decisive  of  this  question,  for 
they  must  be  read  in  the  light  of  the  special  provisions  of  the  stat- 
ute concerning  the  settlement  of  California  land  claims.  By  these 
provisions  a  commission  was  established  to  determine  the  validity  of 
such  claims,  with  right  of  appeal  to  the  district  court,  and  after  the 
validity  of  the  claims  had  been  finally  established,  the  duty  of  mak- 
ing the  survey  was  specifically  past  upon  the  surveyor  general,  with 
right  of  review  before  the  commissioner  of  the  land  department  at 
Washington,  while  here  the  only  provision  to  which  I  have  been  re- 
ferred is  found  in  section  2447  of  the  Bevised  Statutes,  which  pro- 
vides that  it  may  be  lawful  to  issue  patents  for  confirmed  claims  "upon 
the  presentation  to  the  commissioner  of  the  general  land-office  of 
plats  of  survey  thereof,  duly  approved  by  the  surveyor  general  of  any 
state  or  territory,  if  the  same  be  found  correct  bythe  commissioner." 

Now  the  principle  upon  which  defendants  make  their  claim  is  that 
laid  down  in  the  case  of  U.  S*  v.  Arrendondo,  6  Pet.  729,  as  follows  r 

"That  where  power  or  jurisdiction  is  delegated  to  any  public  officer  o. 
tribunal  over  a  subject-matter,  and  its  exercise  is  confided  to  his  or  their  dis- 
cretion, the  acts  so  done  are  binding  and  valid  as  to  the  subject-matter,  and 
individual  rights  will  not  be  disturbed  collaterally  for  anything  done  in  the 
exercise  of  that  discretion  within  the  authority  and  power  conferred.  The 
only  questions  which  can  arise  between  an  individual  claiming  a  right  under 
the  acts  done  and  the  public,  or  any  person  denying  its  validity,  are,  power 
in  the  officer  and  fraud  in  the  party." 

And  it  is  insisted  that,  as  no  fraud  in  the  party  is  shown,  the  patent 
is  beyond  question,  no  matter  what  mistakes  or  wrong  maybe  charge- 
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able  to  the  oflScers  of  the  government.  I  do  not  think  that  principle, 
when  fairly  construed,  extends  to  the  case  at  bar  so  far  as  to  support 
the  claim  of  the  defendants.  It  is  obvious  that  surveys  maybe  made 
in  two  very  different  classes  of  cases.  In  the  one  class  the  surveyor 
may  be  directed  to  survey  a  tract  of  a  given  number  of  acres.  In 
such  a  case,  there  being  no  special  provision  as  to  the  form  or  loca- 
tion of  the  tract,  a  discretion  must  be  left  with  him.  He  may  suryey 
the  tract  in  a  square  form  or  with  irregular  boundaries,  or  locate  it 
anywhere  within  the  prescribed  out- boundaries.  Thus,  in  the  case  at 
bar,  if  the  claim  had  been  confirmed  to  the  amount  of  22  leagues 
only,  it  might  fairly  be  held  that  the  surveyor  had  a  discretion  whether 
to  locate  these  22  leagues  in  a  square  form  or  in  a  tract  of  irregular 
shape,  and  anywhere  within  the  out-boundaries,  and  that  when  he 
had  made  a  survey  and  plat  of  such  number  of  leagues,  and  a  patent 
had  been  issued  therefor,  the  matter  was  beyond  inquiry  in  the 
courts.  Yet  even  in  such  cases,  at  least  before  the  issue  of  the  pat- 
ent, it  would  seem,  from  the  remarks  of  Mr.  Justice  Miller  in  the 
case  of  U.  S.  v.  Vallejo,  supra,  there  might  be  circumstances  which 
would  justify  a  review  of  the  surveyor's  action  in  the  courts;  and, 
on  the  other  hand,  if  he  included  in  his  survey  a  tract  larger  than 
he  was  authorized,  his  error  ought  to  be  correctible  in  the  courts 
even  after  the  issue  of  the  patent.  Thus,  if  he  were  directed  to  make 
a  survey  of  22  leagues,  and,  in  fact,  surveyed  and  platted  a  tract  of 
44  leagues,  I  think  the  error  one  that  could  be  corrected  even  after 
the  issue  of  the  patent,  and  that  the  principle  heretofore  referred 
to  could  not  be  invoked  to  sustain  his  action.  His  action  would  be 
beyond  his  jurisdiction,  which  was  limited  to  22  leagues,  and  there- 
fore not  binding  on  the  government,  for  the  action  of  no  tribunal  or 
officer  beyond  the  limits  of  the  jurisdiction  conferred  is  binding.  The 
other  class  of  cases  exists  where  the*surveyor  is  required  to  survey, 
not  a  tract  of  a  given  number  of  acres,  but  a  tract  of  certain  specified 
general  boundaries.  In  that  case  he  has  no  general  discretion.  He 
may  not  run  the  lines  where  he  sees  fit,  or  include  within  his  survey 
any  land  outside  of  those  general  boundaries.  It  is,  perhaps,  true 
that  where  the  calls  in  such  a  general  description  can  be  upon  the 
configuration  of  the  ground  answered  in  two  or  three  different  ways, 
his  judgment  as  to  the  true  answer,  when  confirmed  by  the  depart- 
ment at  Washington  and  followed  by  a  patent,  may  be  beyond  the 
challenge  of  the  government.  But  when  these  calls  are  in  fact  dis- 
regarded and  the  lines  run  far  outside  the  general  description,  I  think 
it  must  be  held  that  he  has  gone  outside  his  jurisdiction.  Of  course, 
no  trifling  departure  would,  after  the  solemn  act  of  the  issue  of  a  pat- 
ent, justify  the  interference  of  a  court  of  equity;  but  when  such  de- 
parture is  a  gross  one,  and  a  large  body  of  land  not  within  the  speci- 
fied out-boundaries  is  included  within  the  survey,  it  seems  to  me  a 
case  is  disclosed  for  the  interposition  of  the  courts.  All  the  officers 
of  the  government,  from  the  highest  to  the  lowest,  are  but  agents 
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with  delegated  powers,  and  if  they  act  beyond  the  scope  of  those  del- 
egated powers  their  acts  do  not  bind  the  principal.  Thus,  if  a  grant 
was  made  of  a  specific  section  of  land,  and  on  the  authority  of  sach 
grant  a  patent  was  issued  for  two  sections,  it  coald  not  be  claimed 
that  the  government  was  bound  thereby,  and  pould  not  set  aside  the 
patent  so  far  as  it  included  the  second  section.  That,  it  seems  to  me, 
is  parallel  with  the  case  at  bar.  The  confirmation  was  of  the  grant 
with  certain  named  out-boundaries,  and  the  allegation  is  that  the 
lines  of  the  survey  did  not  follow  those  out-boundaries,  but  extended 
far  beyond  them,  so  as  to  embrace  270,000  acres  of  public  lands  lying 
within  the  limits  of  this  state.  Such  action  of  the  surveyor,  although 
confirmed  by  the  commissioner  and  followed  by  a  patent,  seems  to 
me  to  have  been  outside  the  jurisdiction  and  not  binding  on  the  gov- 
ernment. I  do  not  think  the  surveyor  general,  the  commissioner  of 
the  general  land-office,  the  secretary  of  the  interior,  or  the  president, 
or  all  together,  can  give  away  public  lands,  either  directly  or  indirectly ; 
and  when  they  have  executed  instruments  apparently  conveying  lands 
not  granted  by  congress,  the  government  can  come  into  the  courts  for 
relief. 

But  it  is  said  that  the  present  owners  have  acquired  title  since  the 
patent,  have  bought  on  its  faith,  and  that  as  between  them  and  the 
government  the  latter  ought,  therefore,  to  suffer  for  the  conduct  and 
mistakes  of  its  officers  and  agents.  The  bill  alleges,  in  a  general  way, 
notice  by  the  defendants  of  all  the  mistakes  and  wrongs  charged. 
But  I  do  not  lay  so  much  stress  on  this,  to  defeat  the  application  of 
the  principle  suggested,  as  upon  the  fact  that  the  patent  on  its  face 
recites  the  terms  of  the  original  petition  and  grant,  gives  the  descrip- 
tion in  full,  as  well  as  the  lines  of  the  survey  based  thereon ;  and  I 
take  it  that  every  one  who  purchases  a  title  under  such  a  patent  is 
chargeable  with  notice  of  whatever  it  contains.  The  purchasers, 
therefore,  had  notice  that  congress  only  confirmed  the  grant  as  orig- 
inally petitioned  for,  and  that  the  officers  of  the  government  had  no 
authority  to  issue  a  patent  for  any  land  outside  those  boundaries. 
They  knew,  or  at  least  are  chargeable  with  knowledge  of,  the  fact  now 
alleged  in  the  bill,  that  the  lines  of  this  survey  run  way  outside  of  the 
out-boundaries  as  given  in  the  grant.  Of  course,  this  precludes  them 
from  occupying  the  position  of  innocent  purchasers. 

I  think,  therefore,  that  the  demurrer  to  the  bill  mast  be  overruled. 
The  defendants  will  have  leave  to  answer  by  the  October  rules. 
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Dbhing  v.  Norfolk  &  W.  R.  Go. 
[CHreuit  OouH^  B.  1).  P^nMylwnia.    June,  1884.) 

L  0ABRIBR8— Through  Lines— RBSFEcrnrB  Liabilttt  op  GoAJMuaruia  Oabrisbs. 
Several  connecting  carriers,  having  entered  into  certain  contract  arrange- 
ments for  continuous  transportation  on  tlirou'gh  bills  of  lading,  at  settled  rates 
of  compensation,  providing  tiiat  each  line  should  be  responsible  alone  for  its 
acts  or  omissions,  do  not  thereby  become  liable  as  partners  for  the  undertak- 
ings, representations,  or  misconduct  of  the  carrier  who  receives  merchandise 
from  a  shipper. 

2.  Bame—Dslivbrt— Block  in  Through  Lines— Lobs  bt  Firb— Nboligkngb. 
Where  cotton  was  delivered  to  a  carrier  to  be  transported  from  Memphis, 
Tennessee,  to  Woonsocket,  Rhode  Island,  upon  through  bills  of  lading,  ex- 
empting liability  for  tire,  issued  by  the  receiving  carrier  in  pursuance  of  such 
arrangement  between  the  connecting  carriers,  and  the  cotton  was  delated  at 
Korfolk  by  reason  of  a  block  caused  by  accumulation  of  freight  on  the  line  in- 
tended to  convey  it  therefrom,  and  was  stored  in  the  defenoant's  warehouses, 
where  it  was  burned,  hM^  that  the  company  so  storing  the  cotton  was  not 
bound  to  send  the  cotton  forward  by  other  Unes,  and  was  not  liable  for  the 
loss.  The  fact  that  the  company  had  effected  an  insurance  on  the  cotton  is  un- 
important. 

This  was  an  action  on  the  case  by  B.  H.  Doming  &  Co.  against  the 
Norfolk  &  Western  Railroad  Company,  and  was  tried  without  a  jury 
before  the  Hon.  William  MoEbnnan  and  Williajii  Butleb.  The  fol- 
lowing facts  were  found : 

First  The  Norfolk  &  Western  Railroad  Company,  the  defendant.  Is  a  cor- 
poration owning  and  operating  a  line  of  railroad  extending  from  Bristol, 
Tennessee,  to  Korfolk,  Virginia.  At  Bristol  it  connects  with  the  line  of  the 
East  Tennessee,  Virginia  &  Georgia  Railroad  Ck)mpany,  and  at  Roanoke, 
about  130  miles  east  of  Bristol,  with  that  of  the  Shenandoah  Valley  Railroad 
Company,  which  connects  at  Hagerstown  with  the  Pennsylvania  Railroad 
system.  These  companies  have  entered  into  certain  contract  arrangements 
for  the  conduct  of  through  business,  under  the  name  of  the  Virginia,  Ten- 
nessee &  Georgia  Air-line,  but  there  is  no  other  evidence  in  the  case  showing 
the  terms  of  this  contract  than  appears  in  the  bills  of  lading  and  manifests, 
and  the  conduct  of  the  parties  as  hereinafter  stated. 

Second.  On  October  11, 1883,  the  plaintiffs,  R.  U.  Deming  &  Co.,  who  are 
cotton  buyers,  shipped  at  Memphis,  Tennessee,  for  Woonsocket,  Rhode  Island, 
two  lots,  one  of  50  and  the  other  of  100  bales,  and  on  October  17,  1883,  an- 
other lot  of  100  bales.  The  shipment  was  made  upon  the  Memphis  &  Charles- 
ton Railroad,  and  three  full  bills  of  lading,  all  similar  in  form.  The  material 
clauses  of  the  bills  of  hiding  are  as  follows: 

••Memphis  Sh  Chableston  Railboad  and  Connections. 
*^(Ba8t  Tennessee^  Virginia  ^  €horgia  Railroad  Company^  Lessee.) 

"October,  1888. 
''Received  of  A.  B.  the  following  packages,  marked,  etc.,  to  be  transported 
by  the  Memphis  &  Charleston  Railroad,  and  connecting  railway  and  steam- 
ship lines,  to  order,  at  Woonsocket,  R.  I.,    •    •    •    upon  the  following  con- 
ditions: 

••(1)  That  the  Memphis  Jb  Charleston  Railroad,  and  the  steam-boats,  rail- 
road companies,  and  forwarding  lines  with  which  it  connects,  and  which  re- 
ceive said  property,  shall  not  be  liable  ♦  ♦  «  for  loss  or  damage  on  any 
article  of  property  whatever  by  fire  or  other  casually  while  in  transit,  or 
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while  in  depots  or  other  places  of  transhipment,  or  at  depots  or  landings  at 
points  of  shipment  or  delivery. 

''(7)  In  consideration  of  the  special  rate  named  in  margin,  the  shipper  or 
agent  of  the  owner  of  the  property  carried  agrees  to  effect  an  insurance 
against  loss  or  damage  by  fire  while  in  transit,  in  deposit,  or  in  places  of 
transhipment,  or  at  depots  or  landings  at  all  points  of  delivery ;  and  it  is  ex- 
pressly agreed  that  the  carrier  shall  be  entitled  to  the  benefit  of  any  insur- 
ance effected  covering  any  such  risk,  loss,  damage,  or  detriment. 

'^(8)  It  is  further  stipulated  and  agreed  that  in  case  of  any  loss,  detriment, 
or  damage  done  to  or  sustained  by  any  of  the  property  here  receipted  for, 
during  such  transportation,  whereby  any  le^  liability  or  responsibility  shiUl 
or  may  be  incurred  by  the  terms  of  this  contract,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  custody  the  same  may  be  at  the  time 
of  the  happening  of  said  loss,  detriment,  or  damage,  and  the  carrier  so  liable 
shall  have  the  full  benefit  of  any  Insurance  that  may  have  been  effected  upon 
or  on  account  of  said  goods. 

*'This  contract  is  executed  and  accomplished,  and  the  liability  of  the  com- 
panies as  common  carriers  thereunder  terminates,  on  the  arrival  of  the  goods 
or  property  at  the  station  or  depot  to  which  this  bill  cont\-acts,  and  the  com- 
panies will  be  responsible  as  warehouseman  only  thereafter;  and  unless  re- 
moved by  consignee  from  the  station  or  depots  of  delivery  within  twenty-four 
hours  of  their  said  arrival,  they  may  be  removed  and  stored  by  the  companies 
at  the  owner^s  expense  and  risk. 

**KoTiOK  In  accepting  this  bill  of  lading,  the  shipper  or  the  ^ent  of  the 
property  carried  expressly  agrees  to  all  stipulations,  exceptions,  and  condi- 
tions. 

"In  witness  whereof,  the  agent  hath  affirmed  to bills  of  lading,  all 

of  this  tenor  and  date,  one  of  which  being  accomplished,  the  others  to  stand 
void.  " ,  Agent. " 

Third.  The  route  over  which  the  cotton  was  to  be  carried,  as  fully  under- 
stood by  the  plaintiffs,  was  by  the  Memphis  &  Charleston  road  to  Chatta- 
nooga; thence  by  the  East  Tennessee,  Virginia  &  Georgia  Railroad  to  Bristol; 
thence  by  the  Norfolk  &  Western  Bail  road  to  Norfolk;  thence  by  the  steamers 
of  the  Merchants*  &  Miners*  Steam-ship  Company  to  Providence.  Manifests 
or  way-bills,  which  are  memoranda  sent  by  the  first  carrier  with  each  car 
containing  instructions  to  the  succeeding  carriers  for  the  transhipment  and 
final  delivery  of  the  freight,  accompanied  each  shipment,  giving  the  directions 
under  which  the  cotton  was  to  be  transported  and  transferred  from  one  carrier 
to  the  other.  The  through  freight  was  74  and  78  cents  per  hundred  pounds, 
which  was  less  than  one-half  the  sum  which  would  have  been  charged  had  the 
cotton  been  shipped  and  reshipped  over  each  of  the  connecting  lines.  The 
plaintiffs  had  made  other  shipments  by  the  same  route,  and  knew  the  line  of 
steamers  by  which  the  cotton  was  to  be  carried  from  Norfolk  to  Providence. 
The  time  occupied  in  transport  between  Bristol  and  Norfolk  by  railroad  is  48 
hours,  and  from  Roanoke  to  Norfolk  is  36  hours.  The  usual  delay  in  tranship- 
ment at  Norfolk  was  two  days.  In  ordinary  course  of  transportation  cotton 
reaches  Providence  in  14  to  18  days  from  Memphis,  and  it  was  the  usual 
course  of  dealing  of  the  plaintiffs  to  send  out  tracers  if  the  cotton  did  not  ar- 
rive within  20  days  from  the  time  of  shipment. 

Fourth,  The  Merchants*  &  Miners*  Transportion  Company  run  two  lines 
from  Norfolk, — one  to  Boston  and  one  to  Providence, — and  prorate  with  the 
Virginia,  Tennessee  &  Georgia  Air-line  upon  all  freight  received  from  over 
that  line;  and,  by  an  understanding  between  the  steam-ship  companies  run- 
ning steamers  from  Norfolk,  is  the  only  line  that  carries  freight  to  points 
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east  of  the  Connecticut  river.  Under  the  same  understanding,  the  Old  Do- 
minion Steam-ship  Company,  running  to  New  York,  was  to  receive  all  freight 
to  points  west  of  the  Connecticut  river,  and  the  Baltimore  Steam  Packet 
Company  for  Philadelphia,  in  connection  with  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad.  Upon  the  Providence  line  there  were  four  steamers, 
making  tri-weekly  trips,  which  were  of  sufficient  capacity  to  cany  the  freight 
that  usually  offered. 

Fifth.  Upon  the  fifteenth  of  October  the  transportation  company  was 
unable  to  accept  500  bales  of  cotton  till  the  next  day,  on  account  of  accumu- 
lations of  freight  which  had  grown  gradually  from  early  in  the  month.  Be- 
tween the  fifteenth  and  twenty-third  of  October  there  had  been  communica- 
tion between  the  officers  of  the  two  companies  in  reference  to  the  forwarding 
of  the  increased  quantities  of  freight  that  were  in  transit.  The  Norfolk  agent 
of  the  steam-ship  company  visited  Baltimore,  Philadelphia,  and  New  York  to 
charter  other  steamera,  and  chartered  the  only  steamer  which  he  had  suc- 
ceeded in  finding.  This  steamer  arrived  at  Norfok  on  October  28th.  The 
president  of  the  steam-ship  company  also  promised  to  transfer  in  a  few  days 
one  of  its  Savannah  steamers  to  the  Providence  line  to  accommodate  the  un- 
usual influx  of  business;  and  in  order  to  increase  the  number  of  trips  between 
Norfolk  and  Providence,  temporarily  stopped  running  up  to  Baltimore,  which 
was  on  the  route.  In  the  fall  of  the  year  all  lines  of  transportation  from  the 
south  to  the  north  are  commonly  more  or  less  crowded,  but  the  pressure  in 
October  and  November,  1883,  was  unusually  great  upon  all  lines.  When  the 
first  shipment  arrived  on  the  twenty-third  of  October,  an  extra  steamer  was 
expected  in  a  few  days.  About  12,000  bales  of  cotton  had  accumulated  on  the 
wharves  and  warehouses  of  the  steam-ship  company,  and  when  the  fii'st  ship- 
ment of  the  cotton  in  question  arrived  upon  the  twenty-third  of  October,  and 
the  agent  of  the  railroad  company  tendered  delivery  in  due  course,  no  more 
could  be  conveniently  stored  at  that  point,  and  the  agent  of  the  steam-§hip 
company  declined  to  accept  it,  upon  the  ground  that  he  had  no  place  to  store 
it,  but  proposed  that  if  the  railroad  company  would  unload  and  store  in  its 
own  warehouse  and  on  its  wharf  about  2,000  bales  of  cotton,  he  would  pay 
for  insurance  upon  it  and  send  a  steamer  in  a  few  days  to  remove  it.  The 
wharf  is  the  regular  terminus  of  the  railroad  of  the  defendant  in  the  city  of 
Norfolk,  and  equally  accessible  as  that  of  the  steam-ship  company  to  steam- 
ers. In  view  of  the  declared  and  actually  existing  impossibility  of  its  receipt 
by  the  transportation  company,  and  in  reliance  upon  the  assurance  from  the 
officers  of  the  steam-ship  company  that  an  additional  steamer  would  be  for- 
warded to  remove  the  cotton  within  a  few  days,  the  superintendent  of  the 
railroad  company  authorized  the  Norfolk  agent  to  unload  the  cotton  and  ef- 
fect an  insurance  of  8100,000  in  the  name  of  "The  Norfolk  &  Western  Rail- 
road Company,  and  for  account  of  whom  it  may  concern."  On  October  26th 
about  1,000  bales  additioniil  arrived,  making  3^028  bales  in  all,  and  were  un- 
loaded under  the  same  agreement,  and  040,000  additional  insurance  was  ef- 
fected.   The  premiums  were  paid  by  the  steam-ship  company. 

The  exact  dates  of  the  arrival  of  the  cotton  were  as  follows: 

1883,  October  22, 61  bales. 

23, 826  " 

24 352  " 

25, 842  " 

26, 714  " 

27, 108  " 

81, 107  « 

Date  of  arrival  not  given,  -          •          -          •          -  23  *• 


8>028  bales. 
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The  cotton  thus  stored  on  the  defendant's  wharf  and  in  the  warehouse  was 
cotton  destined  for  Providence,  and  was  selected  by  the  steam-iihip  company 
for  unloading  at  the  wharf  for  this  reason.  No  increased  risk  of  fire  arose  from 
placing  the  cotton  on  the  wharf  and  in  the  store*house,  as  was  done.  It  was 
the  custom  of  each  company  to  insure  merchandise  in  its  custody,  and  like 
insurance  would  have  been  taken  out  if  the  cotton  had  been  stored  at  the 
steam-ship  wharf.  From  day  to  day  repeated  assurances  were  given  that  a 
steamer  would  be  sent,  and  the  extra  vessel,  which  arrived  on  October  28th, 
had  been  promised  for  the  removal  of  this  cotton,  but  was  loaded  at  the  other 
wharf,  because  of  some  difficulty  in  reference  to  the  coaling  or  loading;  and 
the  Berkshire,  a  vessel  capable  of  carrying  about  5,000  bales  of  cotton,  was 
transferred  from  the  Savannah  line  to  Norfolk,  and  she  was  expected  to  reach 
there  on  the  thirteenth  of  November,  but  did  not  do  so  until  the  night  of  the 
fourteenth  of  November,  having  been  delayed  at  Boston  or  on  her  way.  On 
the  morning  of  the  fourteenth  of  November  a  fire  occurred  which  destroyed 
the  larger  part  of  the  cotton.  None  of  the  3,028  bales  could  be  identified,  and 
the  loose  cotton  saved  was  sold  under  the  direction  of  the  fire  underwriters, 
and  the  proceeds  deposited  in  bank  for  the  benefit  of  whom  it  might  concern. 
The  value  of  the  plaintiff's  cotton  which  was  burned  was  6$,  121.87.  No 
notice  was  given  to  the  plaintiffs  of  the  storage  and  detention  of  the  cotton, 
and  It  does  not  appear  from  the  evidence  that  tracers  were  sent  out  or  inquiry 
made  by  the  plaintiffs.  Notice  of  the  loss  of  their  cotton  was  given  to  the 
plaintiffs  in  Providence  by  letter  dated  Norfolk,  November  27th,  which  was 
the  first  knowledge  the  plaintiffs  had  of  their  loss.  No  notice  was  given  to 
the  plaintiffs  of  the  sale  of  the  remnants  of  the  cotton  saved  from  the  fire. 
The  cotton  burned  had  been  sold  by  the  plaintiffs  to  the  mills  for  consump- 
tion. In  addition  to  the  3,028  bales  already  mentioned,  another  lot  of  cotton, 
amounting  to  1.000  bales,  insured  in  the  name  of  the  steam-ship  company, 
was  stored  in  the  same  warehouse,  and  was  also  b9rned,  making  about  4,000 
bales  in  all. 

Sixth,  After  October  26th,  and  up  to  the  time  of  the  fire,  freight  contin- 
ued to  be  received  at  Bristol,  and  other  cotton  at  the  rate  of  about  800  bales  a 
day  arrived  by  the  Norfolk  &  Western  Bailroad,  and  was  delivered  to  the 
steam-ship  company,  and  large  shipments  were  made  from  the  steam-ship 
wharf  to  Boston  and  Providence;  but  it  does  not  clearly  appear  that  any  cot- 
ton reaching  Norfolk  after  October  26th  had  been  shipped  before  November 
14th.  This  fact  is  left  in  doubt  by  the  testimony;  but  it  is  shown  that  no 
considerable  quantity  went  forward,  and  no  intentional  preference  was  given. 
If  the  steamer  which  arrived  on  October  28th  had  been  sent  as  promised  by 
the  steam-ship  company  to  the  railroad  wharf,  the  plaintiffs'  cotton  would 
have  been  forwarded  on  that  or  the  following  day. 

Seventh.  Cotton  could  be  forwarded  by  sail  from  Norfolk  to  Providence, 
but  no  cotton  has  been  shipped  coastwise  by  sail  from  that  port  for  the  last 
10  years.  Schooners  that  had  been  employed  in  other  trades  were  seeking 
freights  in  Philadelphia  and  New  York.  A  steam-ship,  the  Juniata,  w4th  a 
capacity  of  2,500  bales,  could  have  been  chartered  at  Philadelphia  on  and  after 
November  7th.  This  fact  was  not  known  to  the  defendant  or  to  the  agent 
of  the  steam-ship  company,  nor  was  the  vessel  advertised  for  charter  or  put  in 
the  hands  of  brokers.  The  Juniata  had  previously  been  moving  cotton  be- 
tween Savannah  and  New  York.  No  attempt  was  made  to  forward  by  the 
Shenandoah  Valley  Railroad  via  Roanoke.  Cotton  is  sent  to  New  England 
points  from  the  south-west  by  this  line,  but  a  block  existed  there,  which  lasted 
from  July  until  nearly  Christmas;  and  the  arrangements  for  transferring 
cars,  necessitated  by  a  change  of  gauge  at  that  point,  were  not  completed  until 
February,  1884.  The  bulk  of  cotton,  however,  goes  forward  via  Norfolk,  that 
being  a  cheaper  and  more  convenient  route.  No  attempt  was  made  to  for- 
ward by  the  Canton  line  to  Baltimore,  and  thence  to  destination  by  rail,  it  be- 
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ing  known  to  the  agent  of  the  steam-ship  i»>mpan7  that  its  line  was  also  run- 
ning full,  and  upon  application  it  did  decline  to  charter  one  of  its  steamers. 
The  Merchants'  &  Miners*  Clompany  offered  the  cotton  for  transportation  to 
the  Old  Dominion  Steam-ship  Company.  That  line  was  also  crowded,  and  the 
cotton  was  refused.  lu  other  respects  the  Merchants'  &  Miners'  Company 
confined  its  efforts  to  chartering  additional  steamers,  as  already  stated.  It 
does  not  appear  that  the  raiJro^  company  itself  made  any  efforts  to  secure 
other  transportation  to  Providence  after  the  refusal  of  the  Merchants'  & 
Miners'  Company  to  accept,  but  relied  upon  the  assurances  of  the  officers  and 
agents  of  the  steam-ship  company  that  vessels  would  be  supplied  in  a  few 
days. 

Eighth.  The  plaintiffs  held  an  open  policy  of  insurance  in  the  Phoenix  In- 
surance Company  of  Brooklyn,  covering  the  entire  transit  from  Memphis  to 
Woonsocket,  as  follows: 

**By  the  PhoBnix  Insurance  Company,  R.  H.  Deming  &  Co.,  on  account  of 
themselves,  and  to  cover  all  cotton  consigned  to  them  by  invoice  and  bill  of 
lading,  in  case  of  loss  to  be  paid  in  funds  current  in  the  city  of  New  York,  to 
them  or  order,  do  make  insurance  and  cause  to  be  insured,  lost  or  not  lost,  at 
or  from  any  seaport  or  inland  town  in  tbe  United  States,  direct  or  via  port  or 
ports  to  Boston,  New  York,  Providence,  and  mills  in  the  New  England  states. 
The  fire  shall  be  covered  by  this  policy  for  not  exceeding  ten  days  prior  to 
shipment,  and  for  not  exceeding  ten  days  after  arrival  and  discharge  at  port  or 
place  of  destination,  without  additional  charge  of  premium  therefor.  On  cot- 
ton and  other  merchandise,  each  ten  bales  subject  to  separate  average.  To 
cover  all  cotton,  whether  consigned  to  them  or  to  other  parties  in  which  the 
said  B.  H.  Deming  &  Co.  have  an  interest.  To  attach  to  all  shipments, 
wliether  indorsed  or  not,  but  notice  to  be  given  this  company  as  soon  as  known 
to  the  assured.  This  policy  to  attach  as  soon  as  the  property  is  at  the  risk  of 
the  owner.  Either  party  at  liberty  to  cancel  on  giving  ten  days'  written 
notice,  but  not  to  prejudice  any  risk  then  pending.  Sum  insured,  S500,000, 
upon  all  kinds  of  Jawfu]  goods  and  merchandise,  laden  or  to  be  laden  on  board 
the  good  vessel  or  vessels  or  conveyances.  To  attach  to  all  shipments  made 
on  and  after  this  date.  Insured  for  cost  and  ten  per  cent,  unless  otherwise 
agreed  upon  at  time  of  indorsement  Also  to  cover  such  other  shipments 
as  may  be  approved  and  indorsed  by  this  company.  Premiums  to  be  settled 
monthly." 

Morton  P.  Henry  and*/!.  C.  MeMurtrie,  for  plaintiflfs. 

The  carrier  who  accepts  goods  to  be  carried  beyond  his  own  line 
for  a  through  rate  is  bound  to  have  transportation  ready  at  the  ter- 
minus of  his  line.  Buasey'v.  MemphU  <tL.  R.R.  Co.  13  Fbd.  Rep. 
830;  Railroad  v.  ManvfgCo.  16  Wall.  318;  Great  Western  R.  Co. 
V.  Bums,  60  111.  284.  The  carrier  is  liable  upon  deviation  from  con- 
tract. Maghee  v.  C.  dk  A.  R.  Go.  46  N.  Y.  514;  Falvey  v.  Northern 
Tramp.  Co.  15  Wis.  129;  Cassilay  v.  Young,  4  B.  Mon.  266;  Mer^ 
chants'  Ins.  Co.  v.  Algeo,  32  Pa.  St.  330 ;  Davis  v.  Garrett,  6  Bing.  716; 
Hand  v.  Baynes,  4  Whart.  201 ;  Robinson  v.  Merchants''  Dispatch 
Co.  45  Iowa,  472.  The  burden  is  upon  carrierto  show  excuse.  Fal- 
vey  y.  Northern  Transp.  Co.,  supra;  Bussey  v.  Memphis  dL.  R.  R.  Co., 
supra. 

Samuel  Dixon  and  Wm.  AUen  Butler^  for  defendant. 

Connecting  carriers  are  not  liable  for  the  capacity  of  each  succeed- 
ing carrier  to  immediately  receive  all  goods  which  may  be  tendered. 
^n«.  Co.  V,  Railroad  Co.  104  U.  S.  146;  3  Amer,  &  Eng.  Ey.  Cas. 
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271 ;  Myrick  v.  Railroad  Co.  lOT  U.  8. 102 ;  S.  C.  1  Sup.  Ct.  Eep.  425 ; 
Helliwell  v.  Grand  Trunk  Ry.  Co.  7  Fed.  Eep.  68.  If  liable  at  all, 
the  measure  of  damages  would  be  the  depreciation  or  loss  of  market 
value  resulting  from  the  delay,  and  no  such  loss  is  shown.  Railroad 
V.  Reeves,  10  Wall.  176. 

BuTLEB,  J.  What  were  the  defendant's  obligations?  Did  it  dis- 
charge them  ?  The  answer  to  the  first  question  involves  the  relations 
of  the  parties,  as  shipper  and  carrier.  Did  these  relations  spring 
from  the  express  contract,  entered  into  on  receipt  of  the  merchandise 
at  Memphis,  or  an  implied  contract,  arising  from  its  receipt  in  tran- 
sit at  Bristol.  The  defendant  was  not  a  party  to  the  bill  of  lading, 
nor  responsible  for  anything  done  or  omitted,  when  the  merchandise 
was  received  at  Memphis.  The  agreement  between  the  several  rail- 
road companies  did  not  make  them  partners,  nor  responsible  in  any 
respect  for  each  other's  acts  or  contracts.  They  were  connecting  car- 
riers on  a  through  route,  each  having  the  exclusive  ownership  and 
control  of  its  line,  with  arrangements  for  continuous  transportation 
on  through  bills  of  lading,  at  settled  rates  of  compensation,  each  be- 
ing alone  responsible  for  its  own  acts  or  omissions,  as  specified  in 
the  bill  before  us.  That  such  agreements  do  not  render  intermediate 
carriers  responsible  for  the  undertakings,,  representations,  or  miscon- 
duct of  the  carrier  who  receives  merchandise  from  a  shipper,  seems 
to  be  so  fully  settled  by  the  authorities  as  to  leave  nothing  for  dis- 
cussion. It  was  the  point  directly  involved  and  decided  in  Ins.  Co. 
V.  Railroad  Co.  104  U.  S.  146. 

The  defendant's  obligations  were,  therefore,  those  of  an  interme- 
diate carrier,  arising  out  of  the  implied  contract  springing  from  re- 
ceipt of  the  goods.  These  bound  it  for  safe  carriage  over  its  own  line, 
and  for  delivery  or  tender  to  the  next  carrier  beyond,  within  reason- 
able time.  Ins.  Co.  v.  Railroad  Co.,  supra;  Empire  Co.  v.  Wallace,  18 
P.  P.  Smith,  302;  Myrick^.  Railroad  Co.  107  U.  S.  102;  S.  C.  1  Sup. 
Ct.  Rep.  425;  Railroad  Co.  v.  Manufg  Co.  16  Wall.  318;  Amer.  & 
Eng.  By.  Gas.  271.  It  was  entitled  to  the  benefit  of  all  exemptions 
allowed  by  the  skipper,  and  bound  to  the  terms  of  the  biU  of  lading 
generally,  as  respects  freight,  etc.  Being  prepared  to  carry  the  mer- 
chandise, on  its  arrival  at  Bristol,  it  was  the  defendant's  right  as  well 
as  duty  to  accept  it  without  inquiry.  Had  it  not  been  so  prepared, 
the  acceptance  would  have  rendered  it  responsible  as  carrier  while 
the  merchandise  remained  in  its  possession,  no  matter  how  great  the 
delay  arising  from  this  cause  might  have  been.  The  defendant  was 
not,  however,  responsible  for  the  succeeding  carrier's  failure  to  accept 
or  provide  means  for  further  transportation.  If  the  Memphis  & 
Charleston  Railroad  Company,  when  it  received  the  merchandise,  was 
aware  of  the  deficient  means  of  transportation  from  Norfolk,  (and  that 
delay  must  consequently  arise,)  and  failed  to  communicate  this  fact 
to  the  shipper,  we  may  assume  that  this  company  was  in  fault.  To 
visit  the  defendant^  however^  with  responsibility  for  such  fault,  it 
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must  appear  that  the  latter  is  responsible  for  the  former  obmpany's 
acts,  and  we  have  found  it  was  not.  If  knowledge  of  this  fault  would 
entail  responsibility  on  the  defendant  through  acceptance  of  the  mer- 
chandise, such  knowledge  could  not  be  inferred  from  anything  shown. 
The  defendant,  as  before  stated,  was  bound  to  no  inquiry,  and  had 
(so  far  as  appears)  no  information  on  this  subject.  It  is  unimportant 
that  the  defendant  knew  of  the  embarrassments  at  Norfolk  when  it 
received  the  merchandise  at  Bristol.  Being  then  in  transit  the  defend- 
ant's duty  bound  it  to  such  reception.  No  probable  benefit  could  arise 
to  the  shipper  from  refusing.  In  view  of  existing  circumstances,  a 
refusal  might  have  entailed  serious  responsibilities. 

The  cases  relied  upon  by  the  plaintiff  {Railroad  Co.  v.  Manufg 
Co.  16  Wall.  318,  and  Bussey  v.  Railroad  Co.  13  Fed.  Eep.  330)  are 
inapplicable.  The  obligations  involved  were  those  of  carriers  re- 
ceiving merchandise  from  the  shipper,  and  either  undertaking  to 
provide  means  of  carriage  throughout, — as  in  the  latter  case, — or 
failing  to  communicate  knowledge  (which  they  had)  of  obstacles  in 
the  way  of  transportation, — as  in  the  former.  The  responsibility 
arose  in  the  one  case,  out  of  the  express  undertaking,  and  in  the 
other,  out  of  the  bad  faith. 

Such  being  the  defendant's  obligations,  did  it  discharge  them?  It 
carried  the  merchandise  safely  and  expeditiously  to  Norfolk.  When 
the  first  consignment  arrived  on  the  twenty-third  of  October,  it  was 
tendered  to  the  Merchants'  &  Miners'  Steam-ship  Company,  and  was 
refused  on  account  of  accumulation  of  freight  on  its  wharves;  with 
the  request  or  proposal,  however,  to  place  it  and  subsequent  consign- 
ments on  the  wharf  and  in  the  warehouse  of  the  defendant,  (a  place 
as  convenient  for  loading  into  the  steam-boat  company's  vessels  as 
on  its  own  wharves,)  and  with  assurance  that  vessels  would  speedily 
be  provided  and  sent  there  for  it.  This  request  was  complied  with, 
under  a  reasonable  expectation  that  the  steam-ship  company  would 
load  and  forward  the  cotton  without  unreasonable  delay.  Placing 
the  subsequent  consignment  as  proposed  was  a  substantial  tender. 
The  designation  of  this  place  for  loading  was  a  virtual  designation  of 
the  place  for  tender.  To  hold  that  the  defendant  should  have  hauled 
the  cotton  which  arrived  on  the  26th  to  the  steam-ship  company's 
wharves,  in  view  of  what  had  occurred,  would  be  unreasonable  and 
unjust.  The  fact  that  insurance  was  procured  is  unimportant. 
Should  the  defendant  have  done  more  ?  In  view  of  the  facts  it  was 
not  required  to  forward  by  any  other  route,  nor  would  it  have  been 
justified  in  doing  so.  The  steam-ship  company  was  the  carrier  con- 
templated by  the  plaintiff.  Indeed,  it  must  be  regarded  as  having 
been  designated  by  him.  If  not  on  shipment  at  Memphis,  it  cer- 
tainly was  on  delivery  to  the  defendant.  Those  so  delivering  repre- 
sented the  plaintiff.  That  a  preceding  carrier  represents  the  shipper 
in  forwarding  by  his  successor  on  a  through  line  (under  ordinary  cir- 
cumstances) is  settled.     The  plaintiff's  insurance  would  have  been 
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jeoparded  by  the  substitution  of  any  other  roate.  Besides  this,  as 
already  stated,  the  defendant  was  fally  jastified  in  believing  that  the 
merchandise  would  be  accepted  and  carried  within  a  reasonable  time 
by  the  steam-ship  company,  and  would  reach  its  destination  more  ex- 
peditiously by  this  route  than  any  other.  But  for  unforeseen  cir- 
cumstances,  which  could  not  be  anticipated,  this  expectation  would 
have  been  realized.  Furthermore,  it  can  hardly  be  said  that  there 
was  any  other  practically  available  route.  The  defendant  was  not, 
therefore,  in  fault. 

It  must  not  be  overlooked  that  the  question  here  is  not  (as  in  Rail^ 
road  Go,  v.  Manufg  Co.  16  Wall.  318)  whether  the  defendant  re- 
mained liable  under  his  obligations  as  carrier  to  the  date  of  loss,  but 
whether  he  was  guilty  of  willful  fatdt^  and  consequently  forfeited  the 
exemptions  in  the  bill  of  lading,  and  thus  became  responsible  for  the 
consequences  of  the  fire.  That  he  was  not  guilty  of  such  fault  seems 
reasonably  clear. 

Judgment  must  therefore  be  entered  for  the  defendant. 

MoEbnkan,  J.«  concurring. 


Beoeett  and  another  v.  Shbbiff  Habfobd  Co. 
(Oireuit  Court,  D.  Maryland.    July  19, 1884.) 

1.  JURtBDIOTTON^BTAinCOUBT— FbdBRAL  OoURT— CONFLICT— AbBBST  OF  UHTPED 

States  Marshal  bt  Btatr  Court  Process. 

A  state  court  has  no  jurisdiction  to  interfere  with  a  marshal  of  the  United 
States  in  his  execution  of  the  process  of  a  United  States  court. 

2.  Same— Profer  Cottrsb  to  be  Pursued. 

If,  under  a  writ  of  replevin,  the  marshal,  b^  virtue  of  the  writ,  seizes  prop- 
erty supposed  to  be  that  of  the  defendant,  which,  in  reality,  is  the  property  of 
another,  it  is  not  within  the  jurisdiction  of  tlie  state  court  to  arrest  him  for  ex- 
ecuting the  process  of  the  United  States  court,  but  the  real  owner  must  come 
into  the  United  States  court  and  by  an  ancillary  process  have  his  claim  to  the 
property  determined  against  the  pf&intilf  in  the  suit,  in  whose  behalf  the  pro- 
cess of  the  court  has  been  awarded. 

3.  Same— Court  of  the  Hemedt. 

The  parties  are  to  seek  their  remedy  in  the  court  whose  officer  is  alleged  to 
have  offended,  but  he  cannot  be  arrested  by  any  other  court  of  concurrent  ju- 
risdiction. 

4.  Same— Seizure  of  Profbrtt  Held  under  Procbss  of  Statb  Court. 

A  court  of  the  United  States  has  not  jurisdiction  to  take  Into  its  possession 
property  which  has  been  seized  and  taken  into  the  possession  of  a  state  court 
by  any  process  of  that  court. 

In  the  Matter  of  Habeas  Corpus, 
Blackiston  dt  Blackiston,  for  petitioners. 

Henry  W.  Archer  and  Archibald  Stirling,  Jr.,  for  the  sheriff  oJ 
Harford  county. 
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Bond,  J.  On  the  fifteenth  of  July  last  J.  0.  Beckett  and  George 
Peacock  filed  their  petition  in  this  court,  asking  to  be  relieved  from 
imprisonment  in  the  jail  of  Harford  county,  Maryland,  where  they 
allege  they  are  illegally  confined  by  order  of  the  circuit  court  of  that 
county.  They  allege  in  their  petition  that  at  the  time  of  their  ar- 
rest they  were  engaged  in  executing  a  writ  of  replevin  issued  out  of 
this  court  at  the  suit  of  H.  K.  &  F.  B.  Thurber  &  Co.,  commanding 
the  marshal  of  the  United  States,  of  whom  they  were  deputies,  to  re- 
plevy and  deliver  to  the  plaintiffs  3,000  cans  of  tomatoes  mentioned 
in  the  writ  of  replevin,  and  that  they  are  now  held  in  custody  for 
performing  their  duty  in  pursuance  of  that  writ. 

The  sheriff  of  Harford  county  makes  return  to  the  writ  of  habeas 
corpus f  in  which  he  traverses  no  fact  set  out  by  the  petition  for  habeas 
corpus,  but  justifies  his  holding  of  the  petitioners  by  virtue  of  a  writ 
of  attachment  issued  out  of  the  chancery  side  of  the  court  of  Harford 
county,  commanding  him  so  to  arrest  and  hold  them  for  the  disobe- 
dience of  a  writ  of  injunction  of  that  court. 

It  is  clear,  from  the  authorities  hereafter  cited,  that  a  state  court 
has  no  jurisdiction  to  interfere  with  a  marshal  of  the  United  States 
in  his  execution  of  the  process  of  a  United  States  court.  If,  under  a 
writ  of  replevin,  as  in  this  case,  the  marshal,  by  virtue  of  the  writ, 
seizes  property  supposed  to  be  that  of  the  defendant,  which  in  reality 
is  the  property  of  another,  it  is  not  within  the  jurisdiction  of  the 
state  court  to  arrest  him  for  executing  the  process  of  the  United 
States  court,  but  the  real  owner  must  come  into  the  United  States 
court  and,  by  an  ancillary  process,  have  his  claim  to  the  property 
determined  against  the  plaintiff  in  the  suit,  in  whose  behalf  the 
process  of  the  court  has  been  awarded.  It  is  equally  clear  that  no 
court  of  the  United  States  has  the  jurisdiction  to  take  into  its  pos- 
session property  which  has  been  seized  and  taken  into  the  possession 
of  a  state  court  by  any  process  of  that  court.  The  comity  of  the 
courts  forbids  any  such  interference  between  the  one  and  the  other; 
but  should  the  case  arise,  as  it  might  do  by  inadvertence  and  the 
want  of  knowledge  of  the  facts  on  the  part  of  either  court,  it  would 
not  give  the  one  court  or  the  other  the  power  to  arrest  and  imprison 
the  officer  for  obeying  the  writ.  The  parties  are  to  seek  their  rem- 
edy in  the  court  whose  officer  is  alleged  to  have  offended,  but  he  can- 
not be  arrested  by  any  other  court  of  concurrent  jurisdiction.  He 
would  be  placed  in  the  singular  position, — in  contempt  of  one  court 
for  obeying  a  writ,  and  of  another  for  not  obeying  it.  In  this  case, 
moreover,  the  property  seized  under  the  writ  of  replevin  w^^s  not  in 
the  custody  of  the  state  court. 

It  is  alleged  in  the  return  of  the  sheriff  that  a  certain  Thomas  J. 
Oliver  was  indebted  to  certain  parties  in  the  sum  of  $688,  and  that, 
being  so  indebted,  he,  on  the  twenty-fifth  of  April,  1884,  made  a  deed 
of  all  his  property,  of  every  description,  to  Harlan  &  Webster,  for  the 
benefit  of  creditors.  There  is  in  the  deed  no  nomination  of  the 
v.2lF,no.l— 3 
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canned  tomatoes  seized  by  virtue  of  the  writ  of  replevin,  and  the 
claimant  appears  for  the  specific  goods  under  a  bill  of  sale  from  Oli- 
ver dat^d  January  24,  1884,  which,  being  duly  recorded,  is  now  ad- 
mitted to  have  been  really  a  mortgage,  and  not  an  absolute  sale. 
The  grantdr  remained  in  possession.  The  parties  in  the  replevin 
claimed  under  a  warehouse  receipt  for  the  canned  goods,  and,  upon 
that  warehouse  receipt,  claimed  in  replevin  their  right  to  possession. 
Under  a  statute  of  Maryland  the  trustees  in  the  trust  deed  asked  the 
circuit  court  of  Harford  county  to  assist  them  in  the  administration 
of  the  trust.  The  court  passed  no  order  in  pursuance  of  this  request. 
The  parties  defendant  therein  had  not  been  served  with  process.  No 
order  to  take  possession  of  the  canned  tomatoes  named  in  the  writ  of 
replevin  is  shown,  and  not  till  after  a  large  quantity  of  the  goods  had 
been  delivered  to  the  plaintiffs  in  replevin,  and  all  of  them  had  been 
seized  under  that  writ,  was  the  circuit  court  of  Harford  asked  to  en- 
join the  marshal  from  removing  them  in  obedience  to  that  writ.  The 
fact  is,  the  property  claimed  in  the  replevin  was  in  the  custody  of  this 
court,  and  not  in  that  of  the  circuit  court  of  Harford  county,  when 
the  injunction  and  writ  of  attachment  issued,  as  appears  from  the  evi- 
dence in  this  court  now  offered.  While  I  think  it  was  not  necessary, 
yet  I  have  thought  proper  to  show,  out  of  the  respect  which  I  enter- 
tain for  the  learned  court  of  Harford,  that  the  marshal  of  the  United 
States  was  not,  in  point  of  fact,  taking  possession  of  property  in  the 
custody  of  that  court,  but  only  of  property  claimed  by  one  under  a 
deed  of  trust,  and  by  another  under  a  bill  of  sale,  now  admitted  to 
be  a  mortgage,  while  the  plaintiff  in  replevin  claimed  it  under  a  ware- 
house receipt.  But  even  if  the  marshal  had  seized  and  replevied 
goods  in  the  custody  of  that  court  by  virtue  of  a  writ  out  of  the  cir- 
cuit court  of  the  United  States,  he  was  not  liable  to  arrest  and  im- 
prisonment for  so  doing.  The  parties  had  their  remedy  against  his 
own  bond,  or  against  the  replevin  bond,  or  by  any  proceeding  they 
chose  to  take  in  this  court.  That  the  state  court  did  not  take  pos« 
session  of  Oliver's  property  by  reason  of  the  application  of  the  trus- 
tees in  the  deed  of  trust  for  assistance  to  administer  it,  I  rely  on 
Lanahan  v.  Nat.  Bank  of  New  York,  60  Md.  477 ;  and  for  the  want 
of  jurisdiction  to  arrest  or  imprison  ihe  marshal  for  executing  a  writ 
of  4;hi8  court  by  any  other  court,  I  rely  upon  the  case  of  Covell  v. 
Heyman,  111  U.  S.  176,  S.  0.  4  Sup.  Ct.  Eep.  365,  and  the  author- 
ities therein  cited. 

The  deputy  marshals  must  be  and  are  hereby  discharged  from  cus- 
tody. 
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Jaoeson,  Claimant,  etc.,  v,  Unitbd  States. 

(CHrcuit  Court,  S.  V.  Ifew  York.    July  28, 1884.) 

1.  InTERKAI^  KByBNUB-LAWS — ^IlCPROFBBLT  BtAJCFBD  ClOAItB«PRE8l]MFnON. 

In  case  of  a  seizure  of  cigars  alleged  to  be  in  boxes  other  than  such  as  should, 
have  contained  them  according  to  the  revenue  laws,  the  natural  and  reason- 
able inference  is  ihat  the  cigars  were  removed  from  the  factory  in  the  condi- 
tion in  which  they  were  found. 

2.  Same— BuBDEN  of  Proof— Trifling  Points. 

In  prosecutions  under  the  internal  revenue  laws  it  is  incumbent  upon  the 
government  to  show  affirmatively  the  existence  of  every  fact  v^hich  is  an  ele- 
ment of  the  act  made  penal.  This  rule,  however,  does  not  require  every  con- 
jecture which  may  be  started  by  the  fertility  of  counsel  to  be  overthrown ;  it 
suffices,  if,  upon  the  evidence  inthe  case,  the  existence  of  the  facts  can  be  legit- 
imately presumed. 

3.  8amb — Antagonistic  Presumptions  of  Innoobnob. 

A  defense  being  that  in  case  of  a  seizure  of  cigars  in  boxes  alleged  to  be  not 
properly  stamped,  the  presumption  of  defendant's  innocence  makes  it  incum- 
'  bent  on  the  government's  counsel  to  show  that  the  cigars  Were  not  taken  out 
of  the  original  and  properly  stamped  boxes  and  put  into  those  in  which  they 
were  when  seized,  heldy  that  such  an  act  could  not  have  been  done  without 
violating  some  of  the  several  stringent  provisions  of  the  internal  revenue  laws, 
and  subjecting  the  offender  to  criminal  punishment.  The  presumptions  in  fa- 
vor of  innocence,  therefore,  neutralize  each  other. 

On  Writ  of  Error. 

A.  J.  DittenhoefeVf  for  claimant. 

Elihu  Root,  U.  S,  Atty.,  for  the  United  States. 

Wallace,  J.  The  writ  of  error  brings  up  for  review  a  judgment  of 
the  district  court  for  the  Southern  district  of  New  York  condemning 
as  forfeited  to  the  United  States  certain  cigars  which  the  injunction 
alleges  were  "manufactured  in  some  manufactory,  United  States  in- 
ternal revenue  collection  district  and  state,  to  the  attorney  for  the 
United  States  unknown,  and  were  removed  from  said  manufactory  or 
place  where  the  cigars  were  made  without  stamping,  burning,  or  im- 
pressing into  each  box,  in  a  legible  and  durable  manner,  the  number 
*  *  *  of  the  manufactory,  and  the  number  of  the  district  and 
the  state." 

Section  16  of  the  act  of  March  1,  1879,  declares  that  whenever 
any  cigars  are  removed  from  any  manufactory  or  place  where  cigars 
are  made  without  thus  stamping  into  each  box  the  number  of  the 
manufactory,  and  the  number  of  the  district  and  state,  they  shall  be 
forfeited. 

The  evidence  showed  that  the  boxes  here  were  stamped  with  the 
words  "Factory  No.  120,  Dist.  Florida,"  but  that  although  there  was 
such  a  factory  at  Key  West,  Florida,  the  cigars  in  suit  were  never 
manufactured  at  that  manufactory.  A  label  upon  the  boxes  indi- 
cated that  the  cigars  were  made  at  Key  West,  in  factory  No.  120, 
September  4, 1882.  If  these  cigars  were  made  in  and  removed  from 
any  other  manufactory  in  the  United  States,  it  is  clear  they  were  not 
stamped  with  the  number  of  the  proper  manufactory,  and  the  case  is 
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directly  within  the  statute,  as  they  were  not  stamped  with  the  nnm- 
ber  of  the  manufactory  from  which  they  were  removed,  at  the  time 
they  were  removed  or  at  any  other  time. 

The  plaintiff  in  error  contends  that  it  was  incumbent  upon  the  gov- 
ernment to  show  affirmatively  that  when  the  cigars  were  removed 
from  the  factory  in  which  they  were  made  they  were  not  in  boxes 
properly  stamped,  and  that  proof  of  their  being  found  in  the  boxes 
seized  does  not  establish  the  fact  that  they  were  in  them  when  re- 
moved from  the  factory,  and  that  it  is  to  be  presumed  in  favor  of  in- 
nocence that  they  were  taken  out  of  the  original  and  properly  stamped 
boxes  and  put  in  those  where  they  were  when  seized.  The  excep- 
tions to  the  findings  of  the  court  below  raise  this  point,  and  it  is  the 
only  point  made  by  the  exceptions  which  has  any  color  of  merit.  The 
cigars  could  not  have  been  removed  from  the  original  and  properly 
stamped  boxes  and  packed  in  those  in  which  they  were  seized  without 
violating  some  of  the  several  stringent  provisions  of  the  internal  rev- 
enue laws,  and  subjecting  the  offender  to  criminal  punishment.  The 
presumptions  in  favor  of  innocence,  therefore,  neutralize  each  other. 
Undoubtedly  it  is  incumbent  upon  the  government  in  such  a  case  to 
show  affirmatively  the  existence  of  every  fact  which  is  an  element  of 
the  act  made  penal.  This  rule,  however,  does  not  require  every  con- 
jecture which  may  be  started  by  the  fertility  of  counsel  to  be  over- 
thrown; it  suffices,  if,  upon  the  evidence  in  the  case,  the  existence  of 
the  facts  can  be  legitimately  presumed.  Aside  from  any  presump- 
tions founded  upon  the  observance  of  the  statutory  regulations,  the 
natural  and  reasonable  inference  is  that  the  cigars  were  removed  from 
the  factory  in  the  condition  in  which  they  were  found.  It  is  not  usual, 
after  articles  have  been  prepared  for  sale  in  the  market,  to  remove  the 
packages,  wrappers,  or  boxes  in  which  they  are  ordinarily  prepared 
for  sale,  and  substitute  others  unnecessarily.  The  presumptions 
drawn  from  the  ordinary  conduct  of  men  and  the  usages  of  trade  are 
often  as  cogent  as  direct  evidence.  They  were  sufficient  here  to  make 
a  prima  facie  case. 

As  the  case  was  tried  by  the  court  below  without  a  jury,  the  ex- 
ceptions raised  by  the  plaintiff  in  error  to  the  findings  of  fact  and 
law  by  the  district  judge  cannot  be  reviewed,  however  meritorious 
they  might  be.  Totvn  of  Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  279 ; 
8.  C.  8  Fed.  Rep.  869;  BUiir  v.  Allen,  3  Dill.  101;  Wear  v.  Mayer, 
2  McCrary,  172;  8.  C.  6  Fed.  Eep.  668.  It  has  been  deemed  proper, 
however,  to  consider  them,  at  the  request  of  counsel,  as  they  have  been 
fully  argued. 

Judgment  is  affirmed. 
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FoLSOM  V.  United  States. 
{Circuit  Courts  8.  D,  New  Tori-.    July  26, 1884.) 

1.  Internal  Revenue  Tax—Lbgaot  and  Succession  Dutibb— Vkstbd  Intbb- 

£8T8. 

The  estate  of  a  person  who,  at  the  time  of  the  passage  of  the  act  of  congress 
of  June  30, 1864,  had  already  become  entitled  to  and  invested  with  an  estate 
in  fee  in  certain  lands,  subject  to  his  father's  life-estate,  does  not  come  within 
the  operation  of  that  act. 

2.  Sake — Retroactivb  Operation  not  to  be  Given  Law. 

A  retroactive  operation  is  not  to  be  ^ven  by  construction  so  as  to  subject 

Jersons  to  a  tax  upon  interests  they  may  have  acquired  years  before  the  act  of 
une  30, 1864,  was  passed. 

On  Writ  of  Error. 

De  Forest  d  Weeks  and  Geo.  S.  Sedgwick,  for  plaintiff  in  error. 

Elihu  Root,  U.  8.  Atty.,  and  W.  W.  Wood,  for  defendant  in  error. 

Wallace,  J.  I  am  unable  to  agree  with  the  construction  placed 
on  section  128  of  the  act  of  June  30,  1864,  in  the  case  of  Brune  v. 
Smith,  cited  by  counsel  for  the  defendant  in  error.  When  that  act 
was  passed,  the  plaintiff  in  error  had  already  become  entitled  to  and 
invested  with  an  estate  in  fee  in  the  lands  in  question,  subject  to  his 
father's  life-estate.  The  life-estate  determined  upon  the  death  of 
the  father  in  1869,  and  all  the  plaintiff  in  error  succeeded  to  after 
the  act  was  passed,  was  the  increase  of  benefit  accruing  by  the  ex- 
tinction of  the  life-estate.  Section  128  was  obviously  framed  to  meet 
just  such  a  case.  A  retroactive  operation  is  not  to  be  given  by  con- 
struction, so  as  to  subject  persons  to  a  tax  upon  interests  they  may 
have  acquired  years  before  the  law  was  passed.  The  language  of 
section  127  defines  a  succession  as  an  interest  in  lands  to  which  any 
person  **shall  become"  beneficially  entitled  in  possession  or  expect- 
ancy, and  by  section  1*33  the  tax  is  imposed  upon  such  a  succession. 
When  a  person  has  a  vested  remainder  he  has  become  beneficially 
entitled.  It  might  be  maintained,  if  his  interest  was  contingent  and 
became  vested  by  the  death  of  another  after  the  law  was  enacted, 
that  he  acquired  a  succession  within  the  meaning  of  section  127. 

The  point  which  was  considered  by  the  court  below,  and  which  was 
the  only  question  that  the  demurrer  presented,  was  whether  an  as- 
sessment was  a  condition  precedent  to  the  right  to  collect  the  tax. 
That  question  was  correctly  decided  upon  the  authority  of  17.  S.  v. 
Tilden,  9  Ben.  368;  U.  S,  v.  Halloran,  14  Blatchf.  1;  U.  S.  v.  Erie 
Ry.  Co.  107  U.  S.  1 ;  8.  C.  2  Bup.  Ct.  Rep.  83;  Dollar  Savings  Bank 
V.  U.  S.  19  Wall.  227. 

The  complaint  alleges  the  clear  value  of  the  succession  at  $353,500. 
It  is  conceded  by  the  Uhited  States  attorney  that  this  sum  represents 
the  value  of  the  whole  estate  of  the  defendant,  and  not  the  increase  of 
benefit  accruing  by  reason  of  the  extinction  of  the  father's  life-estate. 
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The  defendant  should  have  an  opportunity  to  answer  and  reduce  the 
recovery  claimed. 

It  is  ordered  that  the  case  be  remanded  to  the  district  court,  with 
directions  to  affirm  the  judgment,  with  coats,  unless  the  defendant 
pays  the  costs  of  the  demurrer  and  writ  of  error,  withdraws  the  de- 
murrer, and  answers  within  30  days. 


Collins  Company  v*  Coes  and  others. 

iOircuU  Courts  D.  MassachusetU.    July  SO,  18S4.) 

Patent— Cobs  Wbench— Collins  Company  o.  Coeb,  6  Ban.  &  A.  548,  Oybb- 

BULED. 

The  application  to  the  bar  of  the  Coes  wrench,  for  the  purpose  of  securing 
and  supporting  the  step  and  resisting  the  strain,  of  a  nut  already  in  use  for  the 
same  purpose  on  the  Hewitt  or  Dixie  wrench,  lacks  the  novelty  of  invention 
requisite  to  support  a  patent,  within  the  decisions  of  the  supreme  court  at  the 
last  term,  which,  in  effect,  overruled  the  decision  of  this  court  ^n  the  suit  of 
the  Collins  Company  v.  6W«,  5  Ban.  &  A.  548. 

In  Equity. 

Thomas  H.  Dodge,  (of  Worcester,  Mass.,)  for  defendants, 

W.  E.  Simonds,  (of  Hartford,  Conn.,)  for  complainant. 

Before  Gbay  and  Nelson,  JJ. 

Gbay,  Justice.  This  is  a  bill  in  equity  for  the  infringement  of  the 
first  claim  in  the  specification  of  the  second  reissue  to  the  complain- 
ant, dated  February  25,  1873,  of  letters  patent  originally  issued  to 
Lucius  Jordan  and  Leander  E.  Smith,  on  October  10,  1865,  for  an 
improvenjtent  in  wrenches. 

The  wrench,  as  described,  both  in  the  original  patent  and  in  the 
reissue,  has  the  following  parts :  The  wrench-bar.  A,  the  upper  part 
of  which  is  of  the  usual  shape,  and  has  attached  to  it  the  movable 
jaw,  B,  and  the  lower  part  of  which  is  of  convenient  form  to  receive 
upon  it  the  wooden  handle;  a  screw-rod,  G,  parallel  to  the  main  bar; 
a  rosette,  D,  at  the  lower  end  of  the  screw-rod,  by  means  of  which 
the  movable  jaw  is  worked;  a  ferrule  or  step,  E,  having  a  hole  through 
it  for  the  admission  of  the  bar,  and  a  recess  in  its  upper  face  as  a 
bearing  for  the  lower  end  of  the  screw-rod;  a  nut,  F,  screwed  on  a 
thread  in  the  bar,  under  the  step,  and  having  a  recess  in  its  under 
face  to  receive  the  top  of  the  wooden  handle,  G;  and  the  wooden 
handle  secured  at  its  lower  end  to  the  main  bar  by  a  nut  in  the  usual 
way. 

Both  the  original  patent  and  the  reissue  stato'that  the  object  of  the 
invention  is  to  make  the  strain  come  upon  the  nut  F,  instead  of  com- 
ing upon  the  wooden  handle.  The  original  patent  states  that  the 
nut  F  is,  and  the  reissue  states  that  it  may  be,  screwed  up  firmly 
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against  the  step  E.  The  reissue  affirms  and  repeats  that  the  distin- 
guishing characteristio  of  the  invention  is  that  the  step  can  be  read- 
ily removed  and  replaced  at  pleasure.  There  is  no  hint  of  such  a 
distinction  in  the  original  patent. 

The  firat  claim  in  the  original  patent  is  for  "the  step  E,  made  sub- 
stantially as  described,  and  for  the  purpose  set  forth."  The  corre- 
sponding claim  in  the  reissue  is  for  *'the  step,  combined  with  the 
wrench-bar,  and  supported  by  the  nut  F,  or  its  equivalent,  at  the  place 
where  the  step  is  connected  with  the  bar,  in  such  manner  that  the 
step  can  be  removed  from  the  bar  without  cutting  or  abrasion  of 
parts." 

The  parallel  screw-rod,  with  a  rosette  thereon  to  work  the  movable 
jaw,  and  resting  upon  a  ferrule  or  step,  had  been  introduced  in  the 
original  C!oes  wrench,  patented  in  1841 ;  and,  long  before  the  issue  of 
the  patent  to  Jordan  and  Smith  in  1865,  large  numbers  of  the  Hew- 
itt or  Dixie  wrench  had  been  made  and  sold,  in  which  there  was  no 
separate  screw-rod,  and  the  screw  that  worked  the  movable  jaw  re- 
volved on  the  main  bar,  but  that  screw  rested  on  a  ferrule  or  step, 
which  was  secured  sometimes  by  driving  it  on  under  heavy  pressure, 
and  sometimes  by  a  nut  screwed  under  it  on  the  bar. 

The  application  to  the  bar  of  the  Coes  wrench,  for  the  purpose  of 
securing  and  supporting  the  step  and  resisting  the  strain,  of  a  nut 
already  in  use  for  the  same  purpose  on  the  Hewitt  or  Dixie  wrench, 
lacks  the  novelty  of  invention  requisite  to  support  a  patent,  within 
the  decisions  of  the  supreme  court  at  the  last  term,  which  have,  in 
effect,  overruled  the  earlier  decision  of  this  court  in  the  suit  of  this 
complainant  against  Loring  Goes  and  others,  reported  in  5  Ban.  & 
A.  548.  Pennsylvania  R.  R.  v.  Locomotive  Engine  Safety  Truck 
Co.  110  U.  8.  490;  S.  C.  4  Sup.  Ct.  Rep.  220;  Buseey  v.  ExceUior 
Manufg  Co.  110  U.  131;  8.  0.  4  Sup.  Ct.  Eep.  38;  Double-pointed 
Tack  Co.  V.  Two  Rivers  Manufg  Co.  109  U.  8.  117;  8.  0.  8  Sup. 
Ct.  Eep.  105;  Phillips  v.  Detroit,  111  U.  S.  604;  S.  C.  4  Sup.  Ct. 
fiep.  580. 

The  complainant's  patent  being  void  for  want  of  novelty,  it  be- 
comes unnecessary  to  consider  the  other  defenses. 

Bill  dismissed,  with  costs. 
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The  Fire-Extinguisheb  Case. 

Gbaham,  Adm'r,  etc.,  and  another  v.  Johnhton  and  another. 

{Cireuii  Court,  V,  Maryland.    July  26, 1884.) 

Patents  for  I*ir7BNTioN&— Gbaham  Fibb-Extinouishbb— Spboial  Act  of  Coif- 
GUEBB  OF  June  14,  1878,  Qbantiko  Patent  to  Heirs — Oonbtitutionautt 
— Effect  of — Patent  Sustained. 

The  act  of  congress  approved  June  14, 1878,  relieving  the  heirs  of  William 
A.  Graham  from  all  disabilities  preventing  them  from  renewing  or  reviving  an 
application  filed  hy  Graliam  in  1837  for  a  patent  for  a  novel  method  of  extin- 
guishing fires,  held  to  be  a  constitutional  exercise  of  the  power  of  congress ;  and 
held,  that  the  patent  Ko.  205,942,  granted  July  9, 1878,  to  Graham's  adminis- 
trator, was  properly  issued  in  pursuance  of  the  authority  given  by  that  act  of 
congress.  Held,  that  the  intention  of  congress  was  to  allow  the  original  appli- 
cation of  Graham  to  be  revived,  and  that  this  intention  is  sufficiently  expressed 
in  the  act,  and  that  the  novelty  of  the  invention  for  which  the  patent  was 
granted  is  to  be  tested  as  of  the  date  of  original  application  filed  in  1837.  Held 
that,  at  the  date  of  his  application,  Graham  was  the  first  discoverer  that  carbonic 
acid  gas  and  water,  when  condensed  in  a  sufficiently  strong  vessel,  would  pro- 
pel itself  by  its  own  elasticity  in  a  sufficient  stream  to  a  sufficient  distance  to 
be  a  useful  agent  for  extinguishing  fires,  and  that  he  described  ooth  a  portable 
and  a  fixed  apparatus  by  which  his  method  could  be  applied  with  beneficial 
results.  Held,  that  the  claim  in  the  patent  granted  to  his  fidministrator  for 
this  method  or  process  of  extinguishing  fires  is  valid.  Held,  that  the  defenses 
set  up  against  the  patent — that  it  was  granted  for  several  distinct  inventions , 
that  the  specifications  are  deceptive  and  misleading,  and  that  it  covers  a  dif« 
ferent  claim  from  that  set  forth  in  the  application— are  not  valid  objections. 

In  Equity, 

Rufus  W.  Applegarth  and  L.  L.  Bond,  for  complainant. 

J.  F,  Williams,  Abraham  Sharp,  and  22.  K.  Evens,  for  respondents. 

MoBBis,  J.  This  is  a  suit  in  equity  for  alleged  infringement  of 
patent  No.  205,942,  granted  July  9, 1878,  to  Archibald  Graham,  ad- 
ministrator of  William  A.  Graham,  deceased,  for  a  new  method  and 
an  improved  apparatus  for  extinguishing  fires. 

The  claims  are  as  follows : 

"I  do  not  claim  to  have  discovered  a  new  element  in  nature,  nor  do  I  claim 
to  have  discovered  the  abstract  principle  that  carbonic  acid  gas  will  not  keep 
up  combustion.  What  I  claim  as  new,  and  desire  to  secure  by  letters  patent, 
is  (1)  the  method  or  process  of  extinguishing  fires  by  means  of  a  properly 
directed  stream  of  mingled  carbonic  acid  gas  and  water  projected  by  the  press- 
ure or  expansive  force  of  the  mingled  mass  from  which  the  stream  is  de- 
rived; (2)  the  combination  of  a  strong  vessel  for  containing  the  mixture  of 
carbonic  acid  gas  and  water  under  pressure,  with  a  stop-cock,  flexible  hose- 
tube,  and  a  nozzle,  substantially  as  and  for  the  purpose  specified;  (3)  the 
combination  of  fixed  pipes  or  tubes,  arranged  by  or  through  a  building,  with 
a  stationary  or  fixed  fountain  or  tank,  for  forcing  mingled  carbonic  acid  gas 
and  water,  by  its  own  elasticity,  through  such  pipes,  substantially  as  speci- 
fied; (4)  an  improved  method  of  extinguishing  fires,  consisting — First,  in 
condensing  carbonic  acid  gas  by  artificial  pressure  or  in  generation;  second, 
controlling  it  by  a  suitable  vessel;  and,  finally,  in  directing  its  flow  to  thede* 
sired  place,  substantially  as  specified." 

The  original  application  of  William  A.  Graham,  of  Lexington,  Vir- 
ginia, was  filed  in  the  patent-ofiSce,  November  23, 1837,  over  40  years 
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prior  to  the  grant  of  the  patent.  In  his  application  and  specifioa- 
tions,  Graham  claimed  that  he  had  discovered  that  carbonic  acid  gas 
compressed  in  water  in  the  proportion  of  ten  or  more  volumes  of  gas 
to  one  of  water,  in  portable  fountains  or  fixed  reservoirs,  could  be 
usefully  applied  to  extinguishing  fires,  and  that  he  had  devised  suit- 
able apparatus  by  which  a  stream  of  gaseous  water,  by  the  elastic 
force  of  the  gas,  would  be  projected  a  distance  of  40  feet,  so  as  to 
quickly,  cheaply,  and  eflfectually  subdue  the  fire.  He  fully  described 
what  he  claimed  as  his  invention,  and  accompanied  his  specifications 
with  diagrams  and  descriptions  of  bis  apparatus.  The  commissioner 
of  patents  refused  to  grant  him  a  patent,  upon  the  ground  that  the 
specifications  were  not  found  to  contain  any  practicable  device  for 
carrying  the  alleged  discovery  into  operation,  and  because  it  did  not 
appear  that  it  admitted  of  being  carried  into  operation.  Graham 
made  many  unsuccessful  efforts  to  convince  the  commissioner  that 
his  plan  was  useful  and  practicable,  but  want  of  means  and  ill-health 
prevented  his  exhibiting  in  Washington  the  apparatus  with  which  he 
expected  to  demonstrate  its  efficiency,  and  he  died  in  1857  without 
obtaining  a  patent.  In  1869  a  patent  was  granted  by  the  United 
States  to  earlier  &  Vignon,  of  Paris,  France,  (No.  88,844,  April  13, 
1869;  reissued.  No.  4,994,  July  16, 1872,)  for  "an  improvement  in  the 
art  of  extinguishing  fires,  by  throwing  upon  the  fire  or  conflagration 
a  properly  directed  stream  of  mingled  carbonic  acid  gas  and  water 
by  means  of  the  pressure  or  expansive  force  exerted  by  the  mass  of 
mingled  gas  and  water  from  which  the  stream  is  derived.''  Garlier 
&  Vignon  had  previously  obtained  patents  in  France  and  England, 
but  the  date  of  their  invention  was  not  shown  to  have  been  earlier 
than  1861.  The  portable  apparatus  described  by  them  was  substan- 
tially identical  in  principle  and  operation  with  the  apparatus  de- 
scribed by  Graham.  Suit  having  been  brought  on  their  reissued  pat- 
ent in  the  circuit  court  for  the  Eastern  district  of  Pennsylvania,  it 
was  tried  in  April,  1874,  before  Circuit  Judge  McKenna.  To  show 
want  of  novelty  in  the  patent,  the  respondent  in  that  suit  put  in  evi- 
dence the  identical  apparatus  constructed  and  used  by  Graham,  and 
Judge  McEenna,  in  a  carefully  considered  decision,  held  that  it  was 
clearly  proved  that  Graham,  as  early  as  1852  or  1853,  had  made  a 
public  trial  of  this  very  apparatus  in  Lexington,  Virginia.  He  held 
that  it  was  proved  that  Graham  was,  as  he  claimed  to  be,  the  first 
inventor  "of  an  original  method  of  extinguishing  fires  by  the  combined 
agency  of  carbonic  acid  gas  and  water,  and  that  he  perfected  and 
adopted  his  invention  by  embodying  it  in  the  form  of  mechanical  ap- 
pliances, capable  of  operative  and  successful  use."  Northwestern 
Fire-extinguisher  Co.  v.  Phila.  Fire-extinguisher  Co.  1  Ban.  &  A. 
177.  After  the  decision  of  this  case  the  administrator  of  Graham, 
in  1876,  filed  in  the  patent-office  another  application  for  a  patent  for 
Graham's  invention,  but  was  refused  upon  the  ground  that  in  oonse* 
qaence  of  the  long  delay  the  invention  had  gone  into  public  use. 
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These  facts  being  brought  to  the  attention  of  congress,  an  act  was 
passed^  approved  June  14,  1878,  for  the  relief  of  Graham's  heirs. 
By  that  act  the  heirs  of  Graham  were  relieved  from  all  disabilities 
preventing  them  from  renewing  or  reviving  an  applioation  by  his  ad- 
ministrator for  a  patent  for  a  novel  method  of  eztingnishing  fires. 
The  administrator  was  authorized  to  renew  the  application,  conform- 
ing it  to  present  rules,  and  the  commissioner  of  patents  was  author- 
ized to  issue  letters  patent  for  the  invention  or  inventions  set  forth  in 
the  application,  to  have  the  same  force  and  effect  from  its  date  as 
though  no  delay  had  occurred;  provided,  that  all  persons  having  ma- 
chines, containing  the  inventions,  in  use  should  have  the  right  to 
continue  to  use  them  without  being  liable  for  any  infringement.  Un- 
der the  authority  given  by  this  act  the  patent  on  which  this  suit  is 
based  was  issued,  founded  upon  the  original  application  of  Graham, 
filed  November  23,  1837. 

It  is  contended  by  the  respondents  that  this  patent  is  void  because 
congress  had  no  constitutional  power  to  pass  the  act;  that  as,  by  the 
general  acts  of  congress  on  the  subject  of  patents  in  force  during  the 
time  between  the  filing  of  the  original  application  and  the  passing  of  the 
special  act,  the  applications  of  Graham  and  his  administrator  were  de- 
clared abandoned,  and  all  right  to  prosecute  them  was  denied,  it  re- 
sulted that  the  public  had  acquired  the  right  to  use  the  inventions,  and 
that  right  could  not  be  taken  away  without  the  law  being  repugnant  to 
the  declaration  of  the  constitution  that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law.  The  theory  of  the  encourage- 
ment given  to  inventors  is  that  by  disclosing  under  the  regulations  of 
law  their  discoveries  they  benefit  the  public,  and  the  constitutional 
power  of  congress  for  securing  to  them  the  exclusive  right  to  their  in- 
ventions has  only  one  restriction,  viz.,  that  it  shall  be  for  limited 
times.  With  regard  to  the  terms  upon  which  the  exclusive  right  shall 
be  granted,  the  time  when  the  application  for  the  original  grant  or 
for  any  renewal  or  extension  of  it  shall  be  made,  it  has  been  fre- 
quently held  that  the  regulations  in  these  matters  are  merely  self- 
imposed  restrictions  on  the  constitutional  power  of  congress,  which  it 
can  at  its  pleasure  disregard  in  any  particular  case.  Walker,  Pat.  § 
255. 

Special  acts  for  the  relief  of  particular  inventors  have  often  been 
passed  by  congress.  Evans  v.  Eaton,  3  Wheat.  454.  In  the  case  of 
Agawam  Co,  v.  Jordan^  7  Wall.  583,  the  supreme  court  sustained  a 
patent  which  had  been  extended  in  pursuance  of  a  specliil  act  of  con- 
gress, passed  more  thtui  20  years  after  the  original  patent  bad  ex« 
pired,  and  the  invention  had  been  free  to  the  public.  The  act  of  con- 
gress in  that  case  was  quite  similar  to  the  one  under  coiisideraticiv 
in  that  it  authorized  the  commissioner  to  entertain  the  application 
for  extension  as  though  it  had  been  made  within  the  time  prescribed 
by  the  general  law.  In  Blanchard  v.  Sprague,  2  Story,  170,  Mr.  Jus- 
tice Stobt,  speaking  of  the  right  of  congress  to  grant  a  patent  to  an 
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inventor  whose  invention  had,  at  the  time  of  the  passage  of  the  act, 
gone  into  public  use,  says  that  the  question  is  set  at  rest  by  Evans  v. 
Eaton,  and  that  he  had  never  doubted  the  constitutional  authority  of 
congress  to  ma;k^  such  a  grant. 

The  right  which  the  public  has  acquired  to  use  the  thing  invented, 
by  reason  of  the  applicant  for  a  patent  failing  to  do  something  pre- 
scribed by  congress,  and  the  necessity  for  which  congress  might,  by 
previous  legislation,  have  dispensed  with,  has  never  been  held  to  be 
a  vested  right.  The  cases  of  Evans  v.  Eaton,  supra ;  Evans  v.  Jor* 
dan,  9  Cranch,  199;  Bloomer  y.  Stolley,  5  McLean,  161;  Jordan  y. 
Dobson,  2  Abb.  (U.  S.)  408,  hardly  leave  this  question  debatable. 

It  is  further  contended  by  the  respondents,  in  opposition  to  the  va- 
lidity of  the  complainant's  patent,  that  as  by  its  terms  the  act  of 
congress  relieved  the  heirs  of  the  inventor  from  all  disabilities,  pre- 
venting them  from  renewing  or  reviving  an  application  by  the  admin' 
istraior  for  a  patent,  provided  the  alleged  invention  should  be  found 
to  have  been  new  and  useful  at  the  time  of  filing  such  application, 
that  ''the  time  of  filing  such  application"  means  the  filing  of  the  ap* 
plication  by  the  administrator,  and,  consequently,  if  the  invention 
was  not  new  at  that  date,  the  commissioner  was  not  authorized  to 
grant  the  patetit.  It  would  be  a  singular  miscarriage  of  the  obvious 
intention  of  congress  if  this  was  the  necessary  interpretation  of  the 
language  used  in  the  act.  It  was  always  conceded  that  at  the  date 
of  the  application  made  by  the  administrator,  viz.,  February  19, 1876, 
the  invention  was  not  new.  The  strongest  argument  in  favor  of  the 
relief  given  by  congress  was  the  fact  that  the  patent  granted  to  Gar- 
lier  &  Vignon  in  1869  had  been  in  1876  declared  void  for  want  of 
novelty,  because  Graham's  invention,  which  he  had  described  in  1887, 
had  been  proved  to  have  been  successfully  used  as  early  as  1853. 
The  purpose  of  the  act  is  remedial  and  beneficial,  and  is  to  be  so  con- 
strued, if  possible.  I  think  the  fair  construction  of  it  is  that  the 
heirs  of  the  inventor  are  relieved  from  all  disabilities  which  would 
prevent  the  administrator  from  renewing  or  reviving  an  application 
for  a  patent  for  a  novel  method  of  extinguishing  fires.  The  adminis- 
trator is  authorized  to  renew  said  application,  and  the  commissioner 
is  authorized  to  grant  letters  patent  for  the  invention  or  inventions 
contained  in  such  application,  if  the  alleged  inventions  should  be 
found  to  have  been  new  and  useful  at  the  time  of  filing  such  applica- 
tion. It  is,  I  think,  clearly  intended  and  sufiSciently  expressed  that 
the  application  which  was  to  be  revived  or  renewed  was  the  applica- 
tion of  the  original  inventor.  Taking,  then,  the  date  of  the  filing 
of  the  original  application  and  specifications,  November  33,  1837,  as 
the  point  of  time  to  which  is  to  be  referred  the  question  of  novelty, 
there  has  been  no  testimony  at  all  adduced  tending  to  disprove  novelty 
at  that  time,  except  the  description  of  the  Manby  machine  in  the 
Mechanic's  Magazine,  London,  1824,  pp.  28-81,  and  the  English 
patent  to  Bakewell,  issued  March  8,  1882. 
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The  contmance  described  by  Gapt.  Manby  was  intended  for  ex- 
tingaishing  fires.  It  was  a  small,  portable  air-tight  vessel  for  hold- 
ing water,  (or  water  to  which  might  be  added  some  substance,  such 
as  pearlash,  to  increase  its  efficiency  as  an  extinguishing  fluid,)  and 
into  which  atmospheric  air  had  been  pumped  under  sufficient  press- 
ure to  cause  the  water  to  ^urt  out  in  a  stream  to  the  fire  when  the 
stop-cock  was  opened.  The  portable  cylindrical  vessel  is  quite  simi- 
lar in  design  to  the  portable  strong  vessel  of  Graham,  but  had  no 
flexible  hose  tube  and  nozzle,  and  was  apparently  intended  to  be 
taken  quite  close  to  the  fire.  But  we  look  in  vain  for  any  suggestion 
of  the  use  of  carbonic  acid  gas  in  connection  with  Capt.  Manby's 
plan  or  apparatus.  The  English  patent  of  March  8,  1832,  to  Bake- 
well  is  for  an  apparatus  for  making  soda-water  and  other  aerated 
waters.  The  substance  of  the  invention  was  a  device  by  which  the 
gas  could  be  conveniently  generated  in  the  fountain  itself,  and  to  as- 
sist in  that  operation  the  fountain  was  supended  between  two  up- 
right standards,  vibrating  freely  on  two  pivots,  so  as  to  pour  the  acid, 
contained  in  a  vessel  inclosed  in  the  fountain,  gradually  upon  the 
chalk  or  other  substance  from  which  the  gas  was  to  be  generated. 
It  is  not  only  nowhere  suggested  that  it  could  be  used  for  extinguish- 
ing a  fire,  but  the  machine  was  so  constructed  as  to  prevent  such  a 
use.  These  are  the  only  anticipating  devices  suggested  which  ante- 
date the  original  application  of  Graham,  and  they  do  not  seem  to  me 
to  require  further  consideration. 

The  patent  is  further  assailed  by  the  respondents  upon  the  ground 
(1)  that  the  patent  as  granted  is  for  several  separate  and  distinct  in- 
ventions, and  therefore  void ;  (2)  that  the  specifications  are  deceptive 
and  misleading,  and  therefore  the  patent  is  void;  (3)  that  the  patent 
covers  an  invention  dilferent  from  that  set  forth  in  the  application. 

As  to  the  first  point,  the  claims  for  which  the  patent  was  granted 
are  four.  The  first  and  fourth  are  for  the  method  of  extinguishing 
fires  by  a  properly  directed  stream  of  mingled  carbonic  acid  gas  and 
water  escaping  from  pressure,  and  projected  by  its  own  expansive 
force;  the  second  claim  is  for  a  portable  apparatus  by  which  the 
method  or  process  could  be  usefully  applied;  and  the  third  is  for  a 
stationary  apparatus  for  the  same  purpose.  If  these  are  all  proper 
subjects  of  claim,  and  are  all  inventions  found  in  the  applicsftion  of 
Graham,  then  the  language  of  the  act  of  congress  which  authorizes 
the  commissioner  to  issue  a  patent  for  whatever  invention  or  inven- 
tions, where  found  in  the  application,  is  sufficient  to  justify  his  action. 
This  was  held  sufficient  in  Evans  v.  Eaton,  3  Wheat.  506.  It  was  de- 
cided by  the  supreme  court  in  Hogg  v.  Emerson,  6  How.  483,  that  two 
or  more  patents  may  be  united  if  they  relate  to  a  like  subject,  or  are 
in  their  nature  or  operations  connected  together.  Walk.  §  180.  The 
nature  of  the  several  claims  of  this  patent  is  such  that  the  granting 
of  them  in  one  patent,  it  seems  to  me,  might  be  justified  by  this  rule. 
But  I  incline  to  think  that  the  substance  of  Graham's  invention  is 


Digitized  by 


Google 


THB  FIRE-BXTINGDIBHXB  0A8B.  45 

eontained  in  the  first  claim,  or  in  the  first  and  fourth  claims  together, 
if  there  is  any  difference  between  them.  He  claims  in  his  applica- 
tion that  he  is  the  first  discoverer  that  carbonic  acid  gas  condensed 
in  water  can  be  made,  by  the  use  of  a  suitable  apparatus,  a  usefol 
self-propelling  agent  for  putting  out  fires.  He  then  describes  the 
construction  and  operation  of  a  machine  by  which  the  gas  may  be 
generated,  and  also  describes  '*one  among  the  various  modes  by  which 
it  may  be  applied."  After  describing  the  apparatus  used  by  him*  he 
says :  ''Besides  the  portable  apparatus,  there  are  other  ways  or  meth- 
ods by  which  my  invention  or  discovery  may  be  carried  into  usefnl 
operation."  The  inventor  was  entitled  to  the  exclusive  use  of  the 
method  or  process  discovered  by  him,  and  was  bound  only  to  describe 
some  particular  mode  or  apparatus  by  which  the  process  could  be 
applied  with  some  beneficial  result.  Tilghman  v.  Proctor,  102  U.  S« 
729.  I  am  inclined  to  doubt  the  validity  of  the  second  and  third 
claims,  if  they  are  to  be  construed  as  patents  for  any  particular  form 
of  apparatus  or  combinations  of  mechanical  elements.  There  was 
nothing  new-  in  the  portable  apparatus  intended  to  be  covered  by  the 
second  claim,  (unless,  perhaps,  the  flexible  hose-tube,)  except  as  ap- 
plied to  the  use  of  carbonic  acid  gas  and  water;  and  the  same  may  be 
said  of  the  third  claim.  But  if  the  first  claim  is  valid,  the  fate  of  the 
second  and  third  claims  ia  not  material, — certainly  not  in  this  case. 
The  second  point  of  the  objection  used  by  respondents,  that  the 
specification  and  claims  are  deceptive  and  misleading,  is  sought  to 
be  supported  by  testimony  that  in  actual  use  of  the  apparatus  so  little 
of  the  carbonic  acid  gas  reaches  the  fire  that  its  effect  as  an  ex- 
tinguisher is  not  appreciable;  that  the  only  use  of  the  gas  is  the 
elastic  force  which  it  exerts  in  the  fountain,  to  eject  the  water  with 
sufiBicient  force  to  make  it  reach  the  fire ;  that  it  is  the  water  alone 
which  acts  as  the  extinguisher.  So  that  it  is  urged  that  the  pre- 
tension in  the  specification  that  the  gas  was  an  important  agent  in 
smothering  the  fire  is  false  and  misleading.  The  witnesses  who  tes- 
tified on  this  point  made  experiments  by  catching  the  stream  in  open 
beakers  at  some  distance  from  the  fountain,  and  they  differed  very 
greatly  as  to  the  quantity  of  gas  which  was  then  found  to  remain 
commingled  with  the  water.  Some  claimed  that  a  large  quantity  of 
gas  remained,  and  others  none  at  all.  These  tests  were  not  very 
satisfactory.  The  weight  of  the  evidence  is,  however,  very  conclusive 
that  a  stream  from  a  fountain  charged  with  carbonic  acid  gas  and 
water  in  the  manner  described  by  Graham  is  an  efficient  agent  for 
the  purpose  of  extinguishing  small  fires;  that  the  apparatus  can  be 
kept  at  hand  for  use  in  a  sudden  emergency,  and  can  be  operated 
without  delay  and  before  the  fire  has  acquired  headway.  It  is  true, 
as  claimed  by  him,  that  carbonic  acid  gas  combines  in  a  remarkable 
degree  with  water,  so  that  by  moderate  pressure  the  water  can  be 
made  to  receive  six  to  twelve  times  its  volume  of  the  gas;  that  the 
fountains  can  be  kept  charged  or  made  to  generate  the  gas  when 
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needed;  that  the  gas  has  great  elasticity;  that  it  is  heavier  than  air» 
and  when  combined  with  water  has  a  specific  gravity  well  adapted 
to  pass  in  a  stream  through  the  air ;  that  if  any  of  the  gas  does  by 
any  means  reach  the  flame  or  fire  it  will  not  support  combustion,  but 
has  a  direct  operation  in  extinguishing  the  flame  and  checking  the 
combustion.  All  these  merits  claimed  by  him  have  been  tested  in 
actual  use  for  many  years,  and  the  utility  of  the  invention  has  created 
a  large  demand  for  the  apparatud.  With  the  utility  thus  established, 
I  can  see  nothing  fatal  to  the  patent  in  the  fact,  if  fact  it  be,  that  the 
inventor  may  perhaps  have  overrated  the  importance  of  some  of  the 
elements  of  his  method  and  underrated  others. 

With  regard  to  the  third  point,  that  the  patent  is  for  a  different  in- 
vention from  that  described  in  the  original  application,  after  careful 
consideration  I  fail  to  see  the  force  of  the  objection. 

My  conclusion  is  that  Graham  was,  as  is  claimed  for  him,  the  pio- 
neer in  the  art  of  using  mingled  carbonic  acid  gas  and  water  to  extin- 
guish fires,  and  was  the  first  to  discover  that  when  condensed  in  a 
sufficiently  strong  vessel  it  would  propel  itself  by  its  own  elasticity  to 
a  sufficient  distance  and  in  a  sufficient  stream  to  be  a  useful  agent 
for  that  purpose,  and  that  he  described  both  a  portable  and  fixed  ap- 
paratus by  which  the  result  could  be  accomplished. 

I  hold  the  first  and  fourth  claims  of  the  patent  to  be  valid,  and  in 
my  judgment  it  is  immaterial  in  this  case  whether  my  doubts  as  to 
the  validity  of  the  other  claims  are  well  founded  or  not. 

There  is  no  difficulty  as  to  the  infringement.  The  defendants  can 
hardly  be  said  to  directly  deny  it  in  their  answers.  The  defendant 
Johnston  practically  admits  the  making  of  six  portable  and  six  sta- 
tionary machines,  and  says  he  desisted  after  being  warned  that  they 
were  infringements.  The  circulars  and  advertisements  of  the  other 
defendant,  in  connection  with  the  oral  testimony,  sufficiently  show 
the  infringement  by  it,  and  that  the  machines  complained  of  con- 
tained the  exact  method  of  Graham,  applied  in  substantially  the  same 
apparatus  described  by  him. 

The  complainants  are  entitled  to  a  decree  in  their  favor,  and  to  a 
reference  for  an  accounting.  See,  also.  Fire-extinguisher  Manifg 
Co.y.  Graham,  16  Fed.  Bep.  643. 
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Baltimobe  Cab- Wheel  Co.  v,  Nobth  Baltimobe  Passengbb 

By.  Co. 

{Circuit  Courts  D.  Maryland.    July  14, 1884.) 

1.  Patents  for  Inventions— Reissue  No.  9,881. 

The  third  claim  of  reissued  patent  No.  9,881,  September  27, 1881,  to  Joseph 
Harris,  Iield  void,  because  the  reissue  was  after  14  years'  delay,  and  after  adverse 
rights  bad  accrued. 

2.  Sam£— Reissue  No.  3,243. 

The  first  claim  of  reissued  patent  No.  3,243,  granted  December  22, 1868,  to 
T.  B.  Htewart,  if  construed  to  cover  the  combination  of  two  tubes  fitting  one 
within  the  other  without  flanges,  and  neither  made  oblong  in  shape,  is  void  for 
want  of  novelty,  if  for  no  other  reason. 

3.  Same — iNFniNGEMENT — License. 

In  a  case  in  which  the  complainant,  suing  for  Infringement  of  his  patent, 
does  not  proceed  to  enforce  remedies  under  a  license  granted  by  him,  but  treats 
the  license  as  no  longer  in  force,  a  purchaser  from  the  supposed  licensee  is 
not  estopped  from  denying  the  validity  of  the  patent ;  and  in  no  case  is  a  mere 
purchaser  from  a  licensee  estopped  from  denying  the  validity  of  the  patent  in 
a  suit  against  him  for  infringement. 

In  Equity. 

R.  D.  Williams  and  Benjaman  P.  Price,  for  complainant. 

Bernard  Carter  and  B,  F.  Thurston,  for  defendant. 

Morris,  J.  This  is  a  suit  for  the  alleged  infringement  of  two  re- 
issued patents  for  improvements  in  oar  axle-boxes,  of  which  the  com- 
plainant is  owner  by  assignment,  and  which  it  is  alleged  that  the  re- 
spondent has  infringed  by  using  in  its  business  certain  car-wheels 
and  axle-boxes  which  it  purchased  from  the  Bemis  Car-box  Company 
of  Springfield,  Massachusetts.  The  two  patents  as  to  which  infringe- 
ment is  alleged  are  the  reissue  to  T.  B.  Stewart,  No.  3,243,  dated  De- 
cember 22,  1868,  the  original  being  No.  71,241,  dated  November  19, 
1867;  and  the  reissue  to  Joseph  Harris,  No.  9,881,  dated  September 
27,  1881,  the  original  being  No.  71,873,  dated  December  10,  1867. 
The  Harris  patent  was  reissued  14  years  after  the  original  had  been 
granted,  and  the  third  claim,  which  is  the  only  one  drawn  in  question, 
first  appeared  in  the  reissue.  This  claim  is  for  the  combination  with 
the  neck  or  annular  recess  in  the  journal,  and  with  the  journal-box, 
of  the  key  or  shoulder  made  to  slip  on  in  the  recess  and  straddle  the 
journal,  thereby  keying  the  journal  and  the  box  together.  The  evi- 
dence is  convincing  that  in  the  interval  of  14  years  between  the  orig- 
inal patent  in  which  this  device  was  not  claimed  and  the  reissue  in 
which  it  was,  the  use  of  the  key,  shoulder,  and  recess  in  oar  axle-boxes 
had  become  general  throughout  the  country;  and  it  must  be  conceded, 
as  was  practically  admitted  in  the  argument  of  the  case,  that  this 
claim  comes  within  the  rulings  which  hold  that  what  is  not  claimed 
in  an  original  patent  is  dedicated  to  th^  public,  unless  the  patent  is 
surrendered  and  reissued  within  i^  reasonable  time-and  before  adverse 
rights  have  accrued.     Miller  v.  Brass  Co.  104  U.  S.  350;  James  Vy 
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Campbell^  Id.  356;  Clements  v.  Odorless  Excavating  Co.  109  U.  S. 
641;  B.  C.  3  Sup.  Ct.  Kep.  525. 

With  respect  to  the  Stewart  patent,  the  reissue  having  been  applied 
f or  onlj  nine  months  after  the  granting  of  the  original,  the  complain- 
ant contends  that  so  far  as  the  objection  of  unreasonable  delay,  and 
subsequently  acquired  rights  in  others,  is  concerned,  it  is  free  from 
any  of  the  vices  which  the  supreme  court  has  held  fatal  to  reissued 
patents. 

The  purpose  of  the  devices  described  in  the  first  claim  of  the  Stew- 
art patent  is  to  prevent  dirt  and  dust  from  getting  access  to  th6  jour- 
nals and  boxes  of  car-axles,  and  this  the  patentee  claimed  to  have  ac- 
complished by  a  novel  form  of  box  and  car-wheel.  Upon  the  side  of 
the  axle-box  next  to  the  wheel  he  formed  a  cylindrical  projection,  B, 
having  an  annular  outwardly  projecting  flange,  a,  upon  its  end. 
Upon  the  car-wheel,  on  the  side  next  to  the  axle-box,  he  formed  a 
tubular  projection,  c,  having  an  inwardly  projecting  flange,  b,  upon 
its  end.  The  cylindrical  projection  on  the  box  fits  into  the  tubular 
projection  on  the  wheel,  and  they  are  slipped  one  into  the  other,  and 
the  annular  space  left  between  the  cylinder  and  the  tube  is  obstructed 
by  the  outwardly  and  inwardly  projecting  flanges.  Of  this  arrange- 
ment the  patentee,  in  his  specifications,  says :  "It  will  be  seen  that 
dust  would  have  to  pass  around  a  very  circuitous  route  before  it  could 
penetrate  far  enough  to  reach  the  bearings  of  the  journal." 

As  part  of  the  improvement  described  in  his  specifications,  and 
claimed  in  the  second  claim,  Stewart  constructed  crescent-shaped 
saddles  for  the  bearings,  in  a  peculiar  manner,  which  required  the  out- 
side of  the  tubular  projection  on  the  box  to  be  made  of  an  elliptical 
or  oblong  shape.     His  first  claim  in  the  original  patent  is  for — 

'^  (1^  The  combination  of  the  tubes,  E  and  C,  with  flanges,  a  and  6,  arranged 
upon  the  box  and  wheel,  substantially  as  shown." 

In  the  Stewart  reissue  patent  the  drawings  and  speciiicationB  are 
identical  with  the  original,  but  the  first  claim  is  as  follows : 

"(1)  The  combination  and  arrangement  of  the  oblong  tube,  B,  on  the  box, 
and  the  tube,  G,  on  the  wheel,  with  or  without  the  flanges,  a  and  6,  substan- 
tially as  described." 

It  thus  appears  that  the  original  claim  was  for  the  combination  of 
the  two  tubes,  (as  the  cylinder  and  tube  may  be  called,)  with  flanges 
upon  their  ends,  and  the  reissue  seeks  to  cover  the  combination  sim- 
ply of  the  two  tubes  without  the  flanges. 

The  question  of  infringement  by  the  respondent  company  is  a  very 
simple  one.  The  wheels  and  boxes  made  by  the  Bemis  Gar-box  Com- 
pany, and  bought  and  used  by  the  respondent,  have  the  two  tubes 
without  the  flanges,  and  neither  of  them  is  "oblong."  They  do  not 
infringe  the  first  claim  of  the  original  patent,  but  they  do  infringe  the 
first  claim  of  the  reissued  patent^  if  it  is  valid^  and  if  the  "oblong" 
feature  of  it  is  immaterial. 
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The  complainant  tsontends  that  the  word  ''oblong**  in  this  claim  is 
merely  descriptive  and  not  limiting,  because  making  the  tube  on  the 
axle-box  oblong  in  the  Stewart  device  had  nothing  to  do  with  the  dust* 
excluding  feature,  which  was  the  subject  of  the  first  claim,  and  was 
merely  a  convenience  for  its  use  in  connection  with  the  peculiar  cres- 
cent-shaped bearings,  which  had  nothing  to  do  with  excluding  dust, 
which  were  the  subject  of  the  second  claim,  and  that  the  original  pat- 
ent contained  and  disclosed  clearly  the  dust-excluding  invention 
claimed  in  the  reissue,  viz.,  the  combination  of  the  two  tubes,  one 
fitting  within  the  other  to  exclude  dust. 

If  the  first  claim  of  the  Stewart  reissue  be  valid,  and  this  the  con- 
struction to  be  put  upon  it,  then  it  becomes  important  to  examine  the 
defense  of  want  of  novelty  set  up  by  th6  respondent's  answer,  and  to 
determine  whether  it  was  new  and  patentable,  at  the  date  of  the 
Stewart  patent,  to  combine  the  two  tubes,  without  the  flanges  and 
without  the  oblong  shape,  one  fitting  within  the  other,  for  the  pur- 
pose of  excluding  dust  from  the  bearings  of  axles.  In  support  of 
this  defense  the  defendant  has  put  in  evidence  the  following  letters 
patent,  with  illustrative  models  of  the  devices  therein  described: 
Crannell  patent,  No.  85,870,  July  16,  1862 ;  Beers  patent,  No.  48,- 
899,  July  25,  1866;  Gillett  patent.  No.  52,561,  February  13,  1866; 
Steele  patent,  No.  62,231,  February  19,  1867;  Mansell  patent,  No. 
14,089,  April  24,  1852.  A  careful  exaipination  of  these  devices, 
aided  by  the  clear  statement  of  their  several  characteristics  contained 
in  the  expert  testimony  and  in  the  brief  of  the  learned  counsel  for 
respondent,  satisfies  me  that  this  defense  is  made  out.  It  was  not 
new,  and  did  not  require  invention  at  the  date  of  the  Stewart  pat- 
ent, to  construct  a  wheel  and  axle  so  as  to  have  a  projection  on  one 
to  fit  into  a  tubular  recess  on  the  other,  for  the  purpose  of  obstruct- 
ing the  entrance  of  dust  between  the  bearings  of  the  axle  aixd  the  box. 
These  patents  show  that  it  had  been  done  in  making  carriage-wheels; 
that  it  had  been  applied  to  loose  wheels  for  cars ;  and  even  if  it  be  a 
fact  that  it  had  never  before  been  applied  to  car-wheels  fixed  upon 
the  axles,  such  an  application  would  not  require  invention,  and  would 
be  merely  a  double  use.  I  think  there  can  be  no  doubt  that  if  the 
first  claim  of  the  Stewart  reissue  receives  the  construction  contended 
for  by  complainant's  counsel,  and  which  is  absolutely  required  to 
make  the  complainant  an  infringer,  then  it  must  be  held  void  for 
want  of  novelty.  This  view  of  the  state  of  the  art  would  seem  to 
have  controlled  the  action  of  the  commissioner  of  patents,  who  re- 
fused to  grant  the  reissue,  striking  out  the  word  "oblong, '^  and  gave 
as  his  reason:  ''The  main  tubes,  B  and  G,  without  the  subordinate 
flanges,  a  and  h^  is  substantially  the  same  as  the  ordinary  carriage- 
hub  and  its  projecting  flange,  and  the  arrangement  and  purpose  are 
identical.**  It  would  seem,  therefore,  that  there  was  nothing  new  in 
the  Stewart  device  except  the  flanges,  which  were  designed  to  in- 
crease the  obstrnotions  to  the  entrance  of  dust,  and  the  oblong  shape, 
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which  admitted  of  the  device  being  used  in  connection  with  the  ores* 
cent-shaped  saddles,  which  were  the  subject  of  his  second  claim. 

This  disposes  of  the  case  if  the  respondent  is  permitted  to  put  its 
defense  upon  the  invalidity  of  the  complainant's  patents. 

It  is,  however,  strenuously  argued  by  complainant's  counsel  that 
the  respondent  is  estopped  from  denying  the  validity  of  the  Stewart 
patent,  both  the  original  and  the  reissue,  because  the  Bemis  Gar-box 
Company,  from  which  the  respondent  purchased  the  wheels  and  axle- 
boxes  complained  of,  had  recognized  the  validity  of  their  patent  by 
entering  into  a  written  agreement,  in  which  it  acknowledged  that 
similar  boxes  made  by  it  were  infringements,  and  agreed  to  pay  a 
sum  in  compensation  therefor,  and  accepted  a  license  to  continue  to 
make  similar  boxes  under  the  reissued  patent  during  its  term,  the 
complainant,  however,  reserving  in  that  agreement  the  exclusive 
right  to  make  the  wheels  and  axles  to  be  used  with  such  boxes.  With 
regard  to  this  position  assumed  by  the  complainant,  two  things  are 
to  be  observed :  First,  that  it  is  not  suggested  anywhere  in  the  bill 
of  complaint;  and  second,  that  the  present  respondent  is  not  pretended 
to  have  been  a  party  to  the  written  agreement.  The  bill  of  complaint 
makes  no  allegation  whatever  with  regard  to  any  license,  and  dis- 
closes nothing  whatever  with  regard  to  it.  It  is,  in  form,  the  usual 
bill  of  complaint  against  an  infringer  praying  for  an  injunction  and 
an  account  of  profits,  and  alleges  that  the  respondent,  "without  license 
of  your  orators  and  againsl  their  will,  and  in  violation  of  their  rights, 
have  used,  etc.,  the  said  improvement." 

The  answer,  after  setting  up  the  defenses  of  want  of  novelty  and 
invalidity  of  the  Stewart  reissued  patent,  avers,  upon  information 
and  belief,  that  the  Bemis  Gar-box  Gompany  was,  by  the  writing  of 
January  25,  1881,  licensed  by  the  complainant  to  make  the  axle- 
boxes  purchased  by  the  respondent.  To  this  answer  the  complain* 
ant  filed  a  general  replication.  These  pleadings  show  that  the  com- 
plainant, as  the  foundation  of  his  case,  treats  the  license  as  forfeited, 
and  as  no  longer  having  any  force  or  efficacy.  It  is  true  that  in  a 
case  in  which  the  licensor  affirms  the  contract,  and  is  pursuing  his 
remedies  under  it,  the  licensee  is  estopped  from  denying  the  validity 
of  the  patent;  but  it  cannot  be  declared  void  by  one  party,  and  yet 
estop  the  other.  Burr  v.  Duryee,  2  Fisher,  283.  But,  without  regard 
to  the  pleadings,  I  do  not  see  how  the  proposition  can  be  maintained 
that  the  respondent,  who  is  not  a  party  to  the  written  agreement, 
can  be  estopped  by  its  admissions.  If  the  license  is  still  in  force,  the 
complainant's  only  remedy  is  against  the  Bemis  Gar-box  Gompany; 
if  it  is  not  in  force,  then  the  complainant  was  right  in  proceeding 
against  the  respondent  as  an  ordinary  infringer. 

It  is  to  be  noticed,  also,  that  the  estoppel,  to  avail  m  this  oase,  must 
go  further  than  a  mere  acquiescence  in  the  validity  of  the  Stewairt 
jreissue :  it  most  go  to  the  extent  of  admitting  that  the  wheels  and 
boxes  used  by  respondent  are  infringements,  notwithstanding;  the  ab- 
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Bence  of  the  ''oblong^  shape  of  the  iabe,  which  is  one  of  the  elements 
of  the  first  claim  of  the  reissae.  As  against  the  Bemis  Company, 
complainant  may  perhaps  contend  snccessfally  that  this  was  admit- 
ted, and  cannot  now  be  denied  by  that  company;  bat  I  am  at  a  loss 
to  see  how  and  when  this  respondent  admitted  it,  and  estopped  itself 
from  denying  it.  An  estoppel  cannot  arise  unless  it  grows  oat  of  a 
transaction  to  which  the  person  estopped  is  a  party  or  privy,  and  I 
do  not  understand  that  one  who  may  purchase  a  patented  article 
from  a  licensee  of  the  patentee  can,  from  that  fact  alone,  be  held  bound 
by  the  license  or  its  recitals,  or  that  it  establishes  any  contractual 
relations  between  such  a  purchaser  and  the  patentee. 

Bill  of  complaint  dismissed. 


WOOSTBR   V.  HaNDT. 
{Oireuit  Court,  &  D.  New  Tork,    July  22, 1884. ) 

1.  JfiQmTY— Praoticb— RuiiH  88,— Rbhearino. 

Rule  88  of  the  equity  rules  prescribed  by  the  supreme  court  of  the  United 
States,  proyides  for  a  rehearing  after  a  final  decree  of  an  appealable  character. 

2,  Bams— Ikteblocutort  Degrees. 

Interlocutory  decrees  remain  under  the  control  of  the  court  and  sublect  to 
its  revision  until  the  wliole  matter  in  controversy  is  disposed  of  by  final  decree. 

8.  BAKE— Epfect  of  Supreme  Ck)URT  Dboibion  after  Iki^erlocutort  akd  be- 
fore FiKAii  Decree. 

When,  after  an  interlocutory  decree,  and  before  a  final  decree  in  a  case,  the 
supreme  court  renders  a  decision  affecting  the  case,  this  court  will  make  its 
final  decree  in  accordance  with  the  decision  of  the  supreme  court,  and  as  if  that 
decision  had  been  made  before  any  decision  in  the  case. 

4.  Patents  fob  Inventiok8~Rei88(7E8— Kbquisiteb  for. 

'Where,  by  an  application  for  the  reissue  of  a  patent,  it  is  sought  merely  to 
'  enlarge  a  claim,  a  clear  mistake  and  inadvertence  must  be  shown,  and  a  speedy 
application  for  its  correction,  without  unreasonable  delay,  must  be  made. 
'5.  Same. 

Where,  by  the  reissue  of  a  patent,  it  is  sought  merely  to  enlarge  a  claim,  a  pat* 
entee  cannot  wait  until  other  inventors  have  produced  new  forms  of  improve- 
ment and  then  apply  for  an  enlargement  embracing  the  new  forms. 

«.  Bams— -Delay  m  Reissue  of  Patemt^When  Court  to  Decidb  Unreason- 
able. 

Where  it  is  apparent,  from  a  comparison  of  the  patents,  that  a  reissue  is 
made  to  enlarge  the  scope  of  the  patent,  the  court  may  decide  whether  the 
delay  m  obtaining  the  reissue  was  unreasonable,  and  the  reissue  void. 

7.  Samb^Ikfrikgembnt  of  Patents— Bill,  whbit  Dismissed. 

Where  a  reissue  of  a  patent  is  sousht  merely  to  expand  its  claims  so  as  to 
embrace  structures  brought  into  use  oetween  the  time  of  the  issuing  of  the 
original  and  the  time  of  the  application  for  the  reissue,  and  which  were  not  in- 
fringements of  the  claim  of  the  original,  there  beine  no  proof  of  mistake  or 
inadvertence,  the  rifl:ht  to  a  reissue  is  lost  by  a  delay  of  more  than  12  years,  and* 
the  reissue  being  made  and  <tnit  iirnusrht  for  the  infringement  thereof,  the  bill 
will  be  dismissed. 
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8.  Same— Death  of  Intsntor— Effect  oh  Reissue  of  Patert—Abstgnbe— 
Rights  of— Rev.  Bt.  $  4896. 

Af  ler  the  death  of  the  inventor,  a  reissue  of  the  patent  may  be  obtained  upon 
application  made,  and  a  corrected  specification  signed  by  the  assignee,  under 
Rev.  8t.  i  4895. 

In  Equity. 

Frederic  H.  Betts,  for  plaintiflF. 

Benjamin  F.  Lee,  John  Dane,  Jr.,  and  William  H.  L.  Lee,  for  de- 
fendant. 

Blatchford,  Justice.  This  suit  is  broaght  on  two  reissued  pat- 
ents. One  is  reissue  No.  6,565,  granted  to  George  H.  Wooster,  July 
27,  1875,  (on  an  application  for  a  reissue  filed  June  22,  1875,)  for 
an  "improvement  in  machines  for  making  ruffles,"  the  original  pat- 
ent, No.  37,550,  having  been  granted  to  Pipo  and  Sherwood,  Janu- 
ary 27,  1863,  on  the  invention  of  John  A.  Pipo.  The  other  is  reis- 
sue No.  6,566,  granted  to  George  H.  Wooster,  July  27,  1875,  (on  an 
application  for  a  reissue  filed  July  19,  1875,)  for  an  "improvement 
in  sewing-machines  for  making  band-ruffling,"  the  original  patent. 
No.  46,424,  having  been  granted  to  E.  C.  Wooster,  February  14, 1865, 
on  the  invention  of  Thomas  Bobjohn.  The  case  was  brought  to  a 
hearing  on  pleadings  and  proofs,  and  a  decision  was  rendered  in  April, 
1881,  {Wooster  v.  Blake,  8  Fed.  Bbp.  429,)  in  favor  of  the  plaintiffs, 
on  both  patents,  on  which  an  interlocutory  decree  was  entered,  April 
30,  1881.  The  decree  adjudged  that  No.  6,565  was  valid  so  far  as 
claims  1,  7,  8,  and  10  were  concerned;  that  those  claims  had  been 
infringed;  and  that  an  account  of  profits  and  damages  should  be 
taken  as  to  such  infringement.  It  stated  that,  as  No.  6,665  had  ex- 
pired by  its  own  limitation,  no  injunction  was  granted  in  reference  to 
it.  The  decree  also  adjudged  that  No.  6,566  was  valid  so  far  as 
claims  8  and  9  were  concerned ;  that  those  claims  had  been  infringed ; 
that  an  account  of  profits  and  damages  should  be  taken  as  to  such  in- 
fringement; and  that  a  perpetual  injunction  should  issue  as  to  said 
claims.  The  decree  further  said:  "No  adjudication  is  herein  made 
as  to  any  other  claims  than  those  above  mentioned,  of  either  of  said 
letters  patent,  in  any  respect;"  and  it  reserved  the  question  of  costs, 
and  of  increase  of  damages,  and  all  further  questions,  until  the  mas- 
ter's report  should  come  in. 

The  defendant's  rufflers  involved,  and  held,  by  the  decision,  to  in- 
fringe both  patents,  were  known  as  the  Johnston  ruffler  and  the  Toof 
ruffler,  and  were  sold  to  be  attached  to  sewing-machines,  for  ruffling 
purposes.  In  regard  to  the  Pipo  patent.  No.  6,565,  the  decision  con- 
sidered several  patents  and  inventions  set  up  on  the  question  of  nov- 
elty, and  held  that  they  could  not  avail.  On  the  defense  of  the  in- 
validity of  the  reissue,  as  not  for  the  same  invention  as  the  original, 
the  decision  said:  "There  is  no  evidence  that  anything  is  found  in 
the  reissue  No.  6,565,  which  is  not  to  be  found  in  the  description  or 
drawing  of  the  original  patent,  or  in  the  model  accompanying  the  ap- 
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plication  for  that  patent.**  As  to  the  Bobjohn  patent,  No.  6,566,  the 
decision  considered  the  question  of  novelty,  and  sustained  the  patent. 
Although  the  defense  that  the  reissue  was  not  for  the  same  invention 
as  the  original  was  set  up  and  urged,  and  it  was  considered  and  over- 
ruled, no  special  observations  were  made  in  the  decision,  in  regard 
to  it.  The  remarks  in  regard  to  the  Pipo  reissue  were  considered 
as  applying  to  it. 

Some  progress  was  made  in  taking  testimony  on  the  accounting 
before  the  master,  when,  on  the  ninth  of  January,  1882,  the  cases  of 
Miller  V.  Brass  Co.  104  U.  S.  350,  and  James  v.  Campbell,  Id.  856, 
were  decided  by  the  supreme  court.  The  defendant  thereupon  pre- 
sented to  this  court,  on  March  22,  1882,  a  petition,  with  notice  of  an 
application  to  be  made  March  31,  1882,  that  the  prayer  of  the  peti- 
tion be  granted.  The  application  was  adjourned  and  not  heard  till 
June,  1884.  The  petitidti  states  that  the  said  decisions  in*104  U.  S. 
"'fix  and  establish  rules  of  law  in  respect  to  reissues,  different  from 
those  stated  in  numerous  decisions  of  the  circuit  court  of , the  United 
States  for  the  Second  circuit  in  numerous  earlier  cases;  that  said 
decisions  of  the  supreme  court  are  directly  in  point,  as  affecting  the 
validity  of  the  said  Pipo  and  Bobjohn  reissues;  and  that  the  said  Pipo 
reissue  and  the  said  Bobjohn  reissue  must  be  declared  void  in  accord- 
ance with  the  doctrines  laid  down  in  said  cases."  One  of  the  prayers 
of  the  petition  is  for  a  rehearing  of  the  cause  on  the  questions  of  law 
involved,  in  view  of  the  said  decisions  of  the  supreme  court,  and  that 
the  interlocutory  decree  be  opened. 

The  rehearing  asked  for  is  not  such  a  rehearing  as  is  the  subject 
of  rule  88  of  the  equity  rules  prescribed  by  the  supreme  court.  That 
rehearing  is  one  after  a  final  decree,  after  a  decree  which  is  of  an  ap- 
pealable character.  The  present  decree  is  not  an  appealable  decree. 
The  rehearing  asked  for  is  a  reconsideration  of  the  law  of  the  case  on 
the  question  of  the  validity  of  the  reissues,  in  view  of  the  decisions  by 
the  supreme  court  referred  to.  The  test  applied  by  this  court,  as 
announced  by  it  in  deciding  the  case,  was  that  the  reissues  were  to 
be  sustained  as  to  their  claims,  inasmuch  as  there  was  nothing  found 
in  them  which  was  not  found  in  the  descriptions  or  drawings  of  the 
original  patents,  or  in  the  models  accompanying  the  applications  for 
those  patents. 

The  principle,  the  application  of  which  is  invoked  by  the  defend- 
ants, is  well  settled.  In  Perkins  v.  Fourniquet,  6  How.  206,  209,  it 
is  said,  that  interlocutory  decrees  remain  under  the  control  of  the 
court  and  subject  to  its  revision,  until  the  master's  report  comes  in 
and  is  finally  acted  upon  by  the  court,  and  the  whole  of  the  matters 
in  controversy  are  disposed  of  by  a  final  decree.  In  Foumiqiiet  v.  Per* 
kins,  16  How.  82,  there  were  an  interlocutory  decree,  an  accounting 
under  it,  a  report  of  a  master,  exceptions  to  the  report,  and  an  argu- 
ment thereon.  On  the  argument,  the  circuit  court  reconsidered  the 
opinion  it  had  expressed  on  the  merits  in  the  interlocutory  decree,  and, 


Digitized  by 


Google 


64  FEDEHAL  RBPOBTEB. 

believing  that  opinion  to  be  incorrect,  dismissed  the  bill.  The  plain- 
tiff appealed  to  the  supreme  court,  and  that  court  held  the  decree  of 
dismissal  to  be  right.     It  added : 

"  The  counsel  for  the  appellants,  however,  objects  to  the  decree  of  dismissal, 
because  it  was  made  at  the  argument  upon  the  exceptions  to  the  master's  re- 
port, and  is  contrary  to  the  opinion  on  the  merits,  expressed  by  the  court  in 
its  interlocutory  order.  But  this  objection  cannot  be  maintained.  The  case 
was  at  final  hearing  at  the  argument  upon  the  exceptions*  and  all  of  the  pre- 
vious interlocutory  orders  in  relation  to  the  merits  were  open  for  revision 
and  under  the  control  of  the  court." 

This  court,  then,  is  to  interpret  the  law  of  reissues  as  it  would  have 
done  if  the  cases  refeJrred  to  had  been  decided  by  the  supreme  court 
before  this  court  made  its  decision  in  this  case.  The  rule  laid  down 
by  the  sypreme  court  is,  that  where  it  is  sought  merely  to  enlarge  a 
claim,  there  must  be  a  clear  mistake  and  inadvertence,  and  a  speedy 
application  for  its  correction,  with  no  unreasonable  delay ;  that,  in 
such  a  case,  a  patentee  cannot  wait  until  other  inventors  have  pro- 
duced new  forms  of  improvement,  and  then  apply  for  such  an  en- 
largement of  his  claim  as  to  make  it  embrace  those  new  forms;  and 
that  when  it  is  apparent,  from  a  comparison  of  the  two  patents,  that 
the  reissue  is  made  to  enlarge  the  scope  of  the  patent,  the  court  may 
decide  whether  the  delay  was  unreasonable,  and  the  reissue,  there- 
fore, void.  This  view  has  been  repeatedly  asserted  and  applied  by 
the  supreme  court  in  numerous  cases  decided  since  those  in  104  U.  8. 

As  to  the  Pipo  reissue,  No.  6,565,  it  is  plain  that  the  right  to  reis- 
sue was  lost  by  the  delay  of  more  than  12  years,  because  the  case  is 
one  of  a  mere  expansion  of  the  claims,  beyond  anything  stated  in  the 
original  patent  as  the  invention,  and  with  no  proof  of  mistake  or  inad- 
vertence, and  it  is  sought  to  make  the  new  claims  embrace,  in  this 
case,  structures  brought  into  use  between  the  time  of  the  issue  of  the 
original  patent  and  the  time  of  the  application  for  the  reissue,  and 
which  were  not  infringements  of  the  claim  of  the  original  patent. 
There  was  but  one  claim  in  the  original.  There  are  13  in  the  reissue. 
It  would  serve  no  useful  purpose  to  enlarge  on  this  subject  as  to  No. 
6,565,  for  the  counsel  for  the  plaintiff  concedes  that,  under  the  re- 
iterated decisions  of  the  supreme  court,  this  court  must  dismiss  the 
bill  as  to  that  reissue. 

But  in  regard  to  the  Eobjohn  reissue.  No.  6,566,  the  plaintiff  con- 
tends that  the  case  is  different;  that  claim  2  of  the  original  patent 
covered  the  defendant's  structures;  that  claims  8  and  9  of  the  reissue 
are  substantially  only  repetitions  of  claim  2  of  the  original;  or  that, 
at  least,  claim  2  of  the  original  was  so  worded  as  to  be  ambiguous, 
and  so  inoperative,  and  claims  8  and  9  of  the  reissue  are  valid,  as 
removing  the  ambiguity.  The  specifications  of  the  original  and  reis- 
sued patents  are  as  follows,  the  parts  in  each  which  are  not  found  in 
the  other  being  in  italics : 
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ORIGINAIh 

"Be  it  known,  that  I,  Thomas  Rob- 
john,  of  the  city,  county,  and  state 
of  •iN'ew  York,  have  invented  a  new 
and  useful  improvement  in  machin- 
ery for  making  band-ruffling;  and  I 
do  hereby  declare  that  the  following 
is  a  fall,  clear,  a'nd  exact  .description 
of  tJie  samcy  r^erence  being  had  to 
the  accompanying  drawings  forming 
part  of  this  specification,  in  which 


Tigure  1  is  a  top  view  of  my  in- 
vention and  of  the  bed-plate  of  a  sew- 
ing-machine, to  which  it  is  applied. 
Figure  2  is  a  longitudinal  vertical 
section  of  the  same.  Figures  3  and 
8*  are  opposite  end  views  of  the  ruf- 
fling machinery.  Figures  4  and  4* 
are  transverse  sections  of  the  band- 
folder.  Figure  5  is  a  top  view  of  the 
guides  without  the  ruffling  knife. 
Figure  6  is  a  section  of  the  plaiting 
or  ruffling  device,  parallel  with  Fig. 
2,  but  showing  the  knife  in  a  differ- 
ent position.  Figure  7  is  a  face  view 
of  a  ruffle  made  by  the  machine.  Fig- 
ure  8  is  a  transverse  section  of  the 
same. 


''Similar  letters  of  reference  indi- 
cate corresponding  parts  in  the  sev- 
eral figures. 

**This  invention  consists  in  the 
combination,  with  a  sewing-machinsp 
of  a  novel  system  qf  guides,  and  a 
plaiting  or  ruffling  knife,  wTiereby 
one  strip  of  muslin  or  cloth  has  both 
edges  turned  in,  and  is  folded  longi- 
tudinally, to  form  a  double  baud,  and 
plaited  or  formed  into  a  ruffle,  and 
the  band  and  ruffle  are  sewed  together, 


itEISSUE* 

"Be  it  known,  that  I,  Thomas  Rob- 
joiin,  of  the  city,  county,  and  state 
of  New  York,  have  invented  certain 
improvements  in  machinery  for  mak- 
ing band-ruffling,  of  which  the  fol- 
lowing is  a  specification : 

'*This  invention  relates  to  improve- 
ments in  rufflers  for  use  with  sewing 
mechanism,  and  consists  in  a  ruffling 
blade  or  knife  adapted  to  engage  a 
strip  of  material  to  be  ruffled,  in  com" 
bination  with  a  feeding  mechanism 
adapted  to  operate  against  t?ie  strip 
to  which  the  ruffle  strip  is  connected  ; 
also,  in  tJie  combination,  with  a  rvf- 
fling  blade,  cf  a  guide  for  a  strip  to 
be  ruffled,  and  also  with  a  guide  to 
fold  and  present  a  band  about  t?ie 
edges  of  the  ruffled  strip,  as  is  her^ 
inafter  more  fully  described,  such 
folding  guide  also  being  adapted  to 
hem  or  turn  the  edges  of  the  folded 
band, 

"Figure  1  is  a  top  view  of  the  in- 
vention, showing  its  arrangement 
upon  the  bed-plate  of  a  sewing- 
machine.  Fig.  2  is  a  longitudinal 
vertical  section  of  the  same.  Fig. 
3  and  3*  are  opposite  end  views  of 
the  ruffling  machinery.  Fig,  4  and 
4*  are  transverse  sections  of  the 
band-folder.  Fig.  5  is  a  top  view 
of  the  guides  without  the  ruffling 
knife.  Fig.  6  is  a  section  of  the 
plaiting  or  ruffling  device,  parallel 
with  Fig.  2,  but  showing  a  different 
position  of  tJie  same.  Fig,  7  is  a 
face  view  of  a  ruffle  made  by  the 
machine,  arui  Fig.  8  is  a  transverse 
section  of  the  same.  Figure  9  is  a 
section  of  the  presser,  taken  at  right 
angles  to  the  line  of  feed,  showing  the 
under  surface  cut  azoay,  to  allow  the 
passage  of  a  hem  on  the  ruffle. 
.  "Similar  letters  of  reference  indi- 
cate corresponding  parts  in  the  sev- 
eral figures. 

'^As  illustrated  in  the  drawings, 
one  strip  of  muslin  or  cloth  has  both 
edges  turned  in,  and  is  folded  longi- 
tudinally, to  form  a  double  band,  and 
another  strip^  is  plaited  or  formed  into 
a  ruffle,  and  the  band  and  the  ruffle 
are  both  sewed  together  at  the  same 
time,  thus  forming  a  band-ruffle  at 
one  operation. 
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all  at  the  same  time,  thus  forming  a 
double  band-ruffle  at  one  operation. 

"To  enable  others  skilled  in  the  art 
to  make  and  use  my  invention,  I  will 
proceed  to  describe  its  constnustion 
and  operation. 


"A  is  the  bed-plate  of  t?ie  sewing- 
machine.  B  is  the  guide  by  which  the 
turning  in  of  the  edges  of,  and  the 
longitudinal  folding  of,  the  band,  a, 
of  the  ruffle  ore  performed,  said  guide 
being  attached  rigidly  to  the  gauge- 
plate,  C,  and  secured  to  the  bed-plate, 
A,  by  a  screw,  D,  and  steady  pins,  6, 
6.  This  guide,  B,  is  made  of  brass 
or  other  metal,  and  has  one  end  of  the 
form  of  a  tube,  and  nearly  flat,  as 
sTiotvn  in  figure  3,  the  width  of  the 
said  tube  being  equal  to  the  width  of 
the  strip  of  cloth  of  which  the  band, 
a,  of  the  ruffle  is  to  be  formed,  suoh 
strip  being  shoiori  in  section,  in  red 
color,  in  figure  4,  4*.  At  a  short  dis- 
tance from  t?ie  end  sTioion  in  figure  3, 
one  side  of  the  tube  is  cut  away,  leav- 
ing the  guide  in  the  form  of  a  trans- 
versely curved  plate,  with  its  edge 
turned  over  on  the  concave  side,  as 
shown  in  figure  4,  and  towards  the 
other  end  its  curvature  increases, 
and  the  turning  in  of  the  edges  is  in- 
creased until  the  plate  is  In  the  form 
of  the  letter  V,  or  nearly  double,  and 
its  edges  have  a  complete  double  turn, 
as  shown  at  c,  c,  in  figure  4*,  so  that 
the  strip,  entering  at  the  end  shown 
in  figure  3,  and  6et?2^  drawn  through, 
will  come  out  folded  along  the  cen- 
ter, and  with  both  edges  turned  in, 
as  shown  in  red  outline,  in  figure  4*. 


''The  arrangement  of  this  guide 
upon  t?ie  sewing-machine  is  such  that 
this  folding  of  the  band  may  be  ef- 
fected in  tfie  movement  of  the  latter 
towards  the  needle  by  the  ordinary 
feeder,  r,  of  the  machine.  The  mar- 
ginal portions,  c,  c,  of  the  folder,  by 
which  the  edges  of  the  band  are  turned 
inward,  do  not  extend  quite  to  the 
needle-hole,  d,  but  are  cut  away  at 
some  distance  ther^rom,  as  shown  at 
«» in  figures  1,  3*,  and  5,  though  the 


"To  enable  others  skilled  in  the  art 
to  make  and  use  my  invention,  I  will 
now  procekl  to  illustrate  the  most 
complete  and  perfect  form  o/ its  op- 
eration, as  combined  with  a  sewing- 
machine. 

"J*  A  is  represented  the  bed-plate 
of  a  sewing-machine.  B  is  the  guide 
by  which  the  turning  in  of  the  edges 
of,  and  the  folding  of,  the  band,  a, 
of  the  ruffle  is  performed,  said  guide 
being  attached  to  the  ^o^e-plate,  C, 
and  secured  to  the  bed-plate.  A,  by  a 
screw,  D,  and  steady  pins,  6,  6.  This 
guide,  B,  is  made  of  brass  or  other 
metal,  and  has  one  end  formed  as 
a  tube,  and  of  a  width  substantially 
equal  to  the  width  of  the  strip  of 
cloth  of  which  the  band,  a,  of  the 
ruffle  is  to  be  formed.  Ths  receiving 
end  of  this  guide  is  shown  at  Fig. 
3,  and,  at  a  short  distance  from  such 
end,  one  side  of  said  tube  is  cut 
away,  leaving  the  guide  in  the  form 
of  a  transversely  curved  plate,  with 
its  edge  turned  over  on  the  concave 
side,  as  shown  in  Fig.  4,  and  to- 
wards the  other  end  its  curvature  in- 
creases, and  the  turning  in  of  the 
edges  is  increased,  until  the  plate  is 
in  the  form  of  the  letter  V,  or  nearly 
double,  and  its  edges  are  given  a 
double  turn,  as  shown  at  c,  c,  in  Fig. 
4*,  so  that  the  band  or  plain  strip 
to  which  the  ruffle  is  to  be  united  by 
stitches,  when  entered  at  the  end 
shown  in  Fig.  3,  and  drawn  through 
the  gtiide,  will  come  out  folded  along 
the  center,  and  both  edges  may  be 
turned  in  or  hemmed,  as  shown  in 
Fig.  4*,  provided  the  stHp  is  wide 
enough  to  extend  into  and  entirely 
fill  tTie  width  of  the  gt^ide. 

"The  arrangement  of  this  guide 
upon  a  sewing-machine  is  such  that 
this  folding  of  the  band  may  be  ef- 
fected as  tJie  band  is  moved  towards 
the  needle  by  the  feeding  device,  r. 
The  marginal  portions,  c,  c,  of  the 
folder,  by  which  the  edges  of  the  band 
are  turned  inward,  do  not  extend  quite 
to  the  needle-hole,  d,  as  shown  at 
s,  in  Figs.  1,  3*,  and  5,  though  the 
guide  which  produces  the  central  fold 
ha^  a  nose,  e,  extending  some  distance 
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portion  which  produces  the  central 
fold  extends  some  distance  beyond  the 
needjle-hole,  to  preserve  the  form  of 
the  fold  while  the  stiching  is  being 
performed. 

"E  is  a  guide  for  the  'strip  of 
cloth  of  which  the  ruffle,  6,  is  to  be 
formed,  consisting  of  a  flat  metal  tube» 
of  a  width  equal  to  that  of  the  said 
strip,  arranged  in  front  of,  and  partly 
witliin,  the  folding  guide,  B,  parallel 
with  the  feed  movement,  to  deliver 
the  strip  between  the  two  edges  of  the 
band,  as  the  latter  issue  from  the  said 
guide,  B,  aiid  wpproach  the  needle. 

"This  guide  has  a  slight  dotor^ 
ward  inclination  towards  the  needle, 
and  its  lotoer  end  rests  on  the  bed- 
plate close  to  the  feeding  device  and 
the  needle-hole,  and  its  bottom  part,  i, 
is  made  with  projections,  /,  /,  to  en- 
able it  to  pass  between  and  at  the  sides 
of  the  toothed  surfaces  of  the  feeding 
dog. 

"The  upper  part  of  the  said  guide 
has  near  its  sides  two  longitudinal 
slits,  g,  g,  commencing  at  a  short 
distance  from  the  end  furthest  from 
the  needle-hole,  and  extending  to  the 
end  next  the  needle,  and  the  end  of 
the  tongue,  h,  thus  formed,  is  made 
to  press  upon  the  strip,  in  passing 
through  the  guide,  and  so  keep  it  flat- 
tened, and  produce  fi-iction  enough 
upon  it  to  keep  it  straight,  on  its  way 
into  the  band.  The  said  tongue,  h, 
is  shortened  so  that  it  does  not  extend 
so  near  to  the  needle-hole,  by  from  a 
quarter  to  three-eighth^  of  an  incht 
as  the  bottom  part,  i,  of  the  guide, 
(see  Fig.  2,)  thereby  leaving  the  said 
part,  i,  exposed  for  the  plaiting  or 
ruffling  knife,  F,  to  work  upon,  as 
will  l^  presently  described.  This 
guide,  E,  is  attached  rigidly  to  the 
lower  part  of  the  guide  B. 

"The  plaiting  or  ruffling  knife  is 
made  with  a  straight  and  moderately 
sharp,  but  not  a  cutting,  edge,  of  a 
length  equal  to  the  width  of  the  strip 
of  which  the  ruffle  is  to  be  composed, 
the  said  edge  being  arranged  at  right 
angles  to  the  feed  movement.  The 
said  knife  is  attacTied  by  an  elastic 
shank,  ^,  to  a  bent  lever,  G,  t?ie  said 
shank  keeping  the  edge  pressed  hard 


beyond  the  needle-hole,  to  preserve 
the  form  of  the  fold  in  the  band 
while  the  stiching  is  being  performed. 


**E  is  a  guide  for  the  strip  of  cloth  of 
which  the  ruffle  is  to  be  formed,  con- 
sisting of  a  flat  metal  tube,  of  a  width 
equal  to  that  of  the  said  strip,  and  it 
is  shown  as  arranged  in  front  of,  and 
partly  within,  the  folding  guide,  B, 
parallel  with  the  feed  movement,  and 
adapted  to  deliver  the  ruffled  strip 
between  the  two  edges  of  the  band,  a, 
as  the  latter  issues  from  the  said 
guide,  B. 

^'The  bottom  plate,  i,  of  the  guide 
serves  ojs  the  support  for  the  strip  or 
material  to  be  ruffled,  separates  it 
from  the  fabric  to  which  it  is  to  be 
united,  and  the  ruffling  blade,  acting 
on  such  material  to  be  ruffled,  carries 
it  forward  over  the  support,  i,  and 
presents  it  in  a  folded  condition  to  the 
stitching  mecfianism.  This  bottom 
plate,  i,  is  made  with  projections,  /,/, 
to  enable  it  to  pass  between  and  at  the 
sides  of  the  toothed  surfaces  of  the 
feeder,  r;  and  the  upper  part  of  the 
said  guide  \x2^  formed  in  it  tvio  longi- 
tudinal slits,  g,  g,  commencing  at  a 
short  distance  from  the  end  furthest 
from  the  needle,  and  extending  to  the 
end  next  the  needle,  the  end  of  the 
tongue,  h,  thus  formed,  being  adapted 
to  press  upon  the  strip  passing  through 
the  guide  with  svffldent  force  to  keep 
it  flattened  and  straight,  on  its  way  to 
the  action  of  ths  rufflirni  blade.  The 
said  tongue,  h,  does  not  extend  so 
near  to  the  needle-hole  as  the  bottom 
plate,  i,  (see  Fig  2,)  thereby  leav- 
ing the  said  plate  exposed  for  the 
plaiting  or  ruffling  blade  or  knife  to 
work  upon»  as  will  be  presently  de- 
scribed. 

"The  plaiting  or  ruffling  blade  or 
knife  is  generally  made  with  a 
straight  and  moderately  sharp,  but 
not  a  cutting,  edge,  of  a  length  equal 
to  the  width  of  the  strip  of  which  the 
ruffle  is  to  be  composed,  the  said  edge 
being  arranged  at  right  angles  to  the 
feed  movement,  and  connoted  with, 
or  forming  part  of,  an  elastic  shank, 
j,  attached  to  a  bent  lever,  G.    In  its 
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down  upon  the  hoUom  part  of  iJiB 
guide,  and  holding  the  knife  with  a 
doionward  inclination  towards  the 
needle-hole,  at  an  angle  of  about  30® 
to  tlie  surface  of  i. 

"The  lever,  G,  works  on  a  fixed 
fulcrum,  t,  at  the  back  of  the  bed- 
plate, and  derives  motion,  in  one  di- 
rection, from  the  rod  which  works 
the  needle-arm,  and,  in  the  opposite 
direction  from  a  spring,  I,  or  has  im- 
parted to  it,  by  any  other  mechanical 
means,  the  necessary  motion  to  pro- 
duce a  movement  of  the  knife  upon 
the  bottom,  i,  of  the  guide,  E,  towards 
and  from  the  needle-hole,  d.  This 
movement  of  the  lever  may  be  varied 
by  means  of  a  set-screw,  to  give  the 
knife  a  greater  or  less  movement,  ac- 
cording as  finer  or  not  so  fine  plait- 
ing or  ruffling  is  desired,  the  move- 
ment of  the  knife  requiring  to  be  as 
much  greater  than  the  feed  move- 
ment as  the  intended  width  of  the 
plaits.  This  knife  commences  its 
movement  before  the  feed,  and,  when 
the  knife  has  moved  a  distance  equal 
to  the  intended  width  of  the  plaits, 
the  feed  movement  commences,  and 
the  movement  of  the  knife  continues 
at  the  same  speed  as  the  feed  move- 
ment, while  the  latter  carries  both 
band  and  ruffle  towards  the  needle. 

"The  presser,  H,  of  the  sewing- 
machine,  to  which  my  invention  is 
applied,  is  made  of  a  width  sufficient 
to  cover  the  whole  width  of  the  ruffle, 
and  a  sufficient  portion  of  the  band; 
but  it  is  made  shorter  than  usual  at 
the  end  where  the  work  enters  be- 
neath it,  in  order  to  allow  the  knife 
to  come  close  or  nearly  close  to  the 
needle;  and  its  under  side  is  beveled 
at  that  end,  to  allow  the  knife  to  pass 
under  and  push  the  plaits  under  it,  as 
it  gathers  them  up  by  its  movement 
toioards  the  needle.  The  opera  tion  of 
gathering  up  the  plaits  is  illustrated 
in  figure  6,  where  the  strip  which 
forms  the  ruffle  is  shoum  in  red  color. 


"The  sewing-machine  in  connec- 
tion with  which  this  invention  is  ap-^ 


forward  movement  the  edge  of  tTie 
ruffling  blade  or  knife  is  pressed  upon 
the  support  or  plate,  i,  between  the 
front  part  of  which  and  the  knife 
ths  strip  to  be  ruffled  is  field. 

"The 'lever,  G,  works  on  a  fixed 
fulcrum,  t,  at  the  back  of  the  bed- 
plate, and  derives  motion  in  one  di- 
rection from  the  rod  which  works  the 
needle-arm,  and  in  the  opposite  direc- 
tion from  the  spring,  I,  or  has  im- 
parted to  it,  by  any  other  mechanical 
means,  the  necessary  motion  to  pro- 
duce a  movement  of  the  blade  or  knife. 
This  movement  of  the  lever  may  be 
varied  by  means  of  a  set-screw,  to 
give  the  knife  a  greater  or  less  move- 
ment, according  as  finer  or  not  so  fine 
plaiting  or  ruffling  is  desired,  the 
movement  of  the  knife  requiring  to 
be  as  much  greater  th»n  the  feed 
movement  as  the  intended  width  of 
the  plaits.  This  knife  commences  its 
movement  before  the  feed,  and,  when 
the  knife  has  moved  a  distance  equal 
to  the  intended  widths  of  the  plaits, 
the  feed  movement  commences,  and 
the  movement  of  the  knife  continues 
at  the  same  speed  as  the  feed  move- 
ment, while  t^e  feeding  device  carries 
forward  hoth  the  band,  or  plain  part 
to  which  t?ie  ruffle  is  attacTied,  and  tJie 
ruffle. 

"The  presser,  H,  which,  as  shoum, 
is  the  foot  of  a  sewing-machine,  is 
represented  of  a  width  substantially 
equal  to  the  width  of  the  blade  or 
knife,  or  sufficient  to  cover  the  whole 
width  of  the  ruffle,  and  a  sufficient 
portion  of  the  band;  but  it  is  made 
shorter  than  usual  at  the  end  where 
the  work  enters  beneath  it,  in  order 
to  allow  the  knife  to  come  close  or 
nearly  close  to  the  needle;  and  its  un- 
der side  is  beveled  at  that  end,  to  al- 
low the  knife  to  pass  under  and  push 
the  plaits  under  it,  as  it  gathers  them 
up  by  its  movement.  T?ie  lou)er  sur- 
face is  recessed  or  cut  away  at  the 
side,  as  shoum  at  m,  in  Fig,  9,  to 
allow  tThe  hem  of  t?ie  ruffle  {Fig.  8) 
to  pass  under  without  lifting  the 
presser  from  tJie  rest  of  the  goods; 
and  the  foot  is  also  recessed  at  n,  to 
receive  t?ie  band  of  the  ruffle. 

"The  sewing-machine  in  connec- 
tion with  which  this  invention  is  ap- 
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plied  maj  be  of  any  of  the  kinds  in 
common  use. 

"To  set  the  invention  in  operation, 
the  strip  of  cloth  to  form  the  band,  o^ 
is  inserted  through  the  guide,  B,  and 
the  longer  stiip,  to  form  the  ruffle, 
(which  hiis  been  previously  hemmed 
along  one  edge,)  is  inserted  through 
the  guide,  £,  and  under  the  knife»  F, 
and  with  its  hemmed  edge  in  front  or 
outward,  and  the  ends  of  both  strips 
brought  under  the  pressor,  and,  when 
the  presser  has  been  let  down  upon 
them,  the  machine  is  set  in  operation 
as  for  ordinary  sewing.  As  the  two 
strips  are  drawn  forward  by  \XxQfeed 
movement^  the  band  is  folded  and  has 
its  edges  turned  in,  and  the  ruffle  strip 
is  delivered  into  the  fold  o/the  band, 
and  ruffled  by  the  action  of  the  knife, 
as  hereinbefore  described,  and  sewed 
into  the  band  by  the  needle  passing 
through  both  the  upper  and  lower 
parts  of  the  hand  close  to  the  edges 
thereof. 


"In  the  rufflng  operation,  the  knif  e» 
J^,  is  prevented  from  acting  on  the 
under  part  o/the  band,  by  the  exten^ 
sion  of  the  lower  part,  <,  of  the  guide^ 
E,  beyond  the  upper  part  and  below 
the  knife,  the  said  part  of  the  band 
passing  under  the  extended  portion 
of  i,  and  the  ruffle  strip  passing  over 
it  for  the  knife  to  act  upon^  and  the 
said  extended  portion  protecting  ths 
lower  part  of  the  band  from  the  ao* 
tionqf  the  knife.'* 


plied  may  be  of  any  of  the  kinds  in 
common  use. 

"To  set  the  invention  in  operation, 
the  strip  of  cloth  to  form  the  band,  a, 
is  inserted  through  the  guide,  B,  and 
the  longer  strip,  to  form  the  ruffle, 
(which  has  been  previously  hemmed 
along  one  edge,)  is  inserted  through 
the  guide,  E,  and  under  the  ruffling 
blade  or  knife,  and  with  its  hemmed 
edge  in  front  or  outward,  and  the 
ends  of  both  strips  are  brought  under 
the  presser,  and,  when  the  presser 
has  been  let  down  upon  them,  the 
machine  is  set  in  operation.  The  two 
strips  are  drawn  forward  by  the/scd- 
ing  device,  the  band  is  folded*  and  has 
its  edge  turned  in,  and  the  strip  rest-^ 
ing  on  the  support,  i,  is  ruffled,  deliv- 
ered to  the  unruffled  material  or  the 
band,  by  the  action  of  the  knife,  as 
hereinbefore  described,  and  the  ruffled 
and  plain  fabric  are  v/nited  by  the 
stitching  mechanism  of  the  sewing- 
machine,  the  needle,  when  operating 
with  the  band,  passing  through  both 
the  upper  and  lower  parts  thereof, 
close  to  the  edges  cf  the  band, 

'*In  the  ruffling  operation  the  blade 
or  knife  is  prevented  from  acting  on 
the  band  or  plain  fabric  beneath  t?ie 
ruffle,  by  the  support  or  plate,  i. 

**No  claim  is  made  to  an  open  guide 
in  combination  with  ruffling  mechan- 
ism,  as  tfiat  is  the  form  of  gages 
which  has  been  preciously  used;  nor 
to  a  separating  device,  eosoept  in  com- 
bination  with  the  ruffling  mechanism 
arranged  and  operated  abooe  the  table, 

''The  ruffled  strip  may  be  stitched, 
as  formed^  on  to  a  plain  fabric  intro- 
duced  under  the  guide,  E,  and  between 
the  support  or  plate,  i,  and  the  feeder, 
r,  the  latter  engaging  and  moving  the 
plain  fabric  with  the  ruffle  attacTied, 
while  the  ruffling  knife  or  blade  en* 
gages  only  the  strip  to  be  gathered,  and 
carries  it  forward  to  the  needle. 

*'The  end  of  the  arm,  G,  carrying 
the  ruffling  blade,  is  turned  backtoard 
at  g',  moves  back  and  forth  above  the 
guide,  and  permits  the  blade  carried 
by  such  arm  to  operate  under  the  edge 
(^  the  plain,  unruffled  material  laid 
on  top  of  the  ruffled  strip.  As  the 
blade  moves  forward,  it  first  engages 
the  material  to  be  ruffled  resting  on 
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tJie  supporting  and  separating  plate, 
just  at  the  end  of  the  tongue,  h,  and, 
as  the  blade  moves  forward  t?ie  mate- 
rial  to  he  ruffled,  its  edge  is  TUld  or 
pressed  firmly  against  the  material, 
and,  when  tTiefold  made  in  the  mate- 
rial is  propej'ly  formed  for  the  action 
of  the  needle,  then  the  blade  is  re- 
tracted, and,  as  it  returns  to  its  back- 
ward  position,  the  pressure  cf  its  end 
on  the  piece  to  be  ruffled  is  lessened. 
TTie  end  of  ths  ruffling  blade  moves 
beyond  t?ie  edge  of  the  supporting  or 
separating  plate^  and  carries  the  fold 
forward,  in  the  rufflM  strip,  beyond 
the  edge  of  said  plate,  and,  on  the  re- 
turn of  said  blade,  the  end  of  the  sup- 
porting or  separating  plate,  between 
which  and  the  blade  the  material 
rests,  is  field  by  the  end  of  said  plate, 
i,  preventing  the  plate^  in  its  ba^clt- 
ward  movement^  from  carrying  back 
with  it  the  fold  formed  in  the  strip 
to  be  ruffled. 

"lam  aware  that  a  rough-surfaced 
feeder  and  ruffler  Tiave  been  employed 
to  engage  a  piece  of  material  to  be 
ruffled,  forming  the  gather  in  and 
moving  tJie  ruffled  piece  forward,  the 
rufflsr  and  feeder  both  engaging  the 
rvffled  strip,  and,  in  connection  with 
such  mechanism,  a  separator  has  been 
employed  to  separate  a  band  from  the 
ruffled  strip,  the  band  being  laid  on 
the  surface  of  the  ruffle  strip  engaged 
on  its  under  side  by  the  ruffler  and 
feeder  made  as  four-motioned  feed- 
ing devices;  and  I  am  also  aware  of 
United  States  patent  No.  14,475. 

"/  do  not  claim,  as  the  invention 
of  Thomas  Roljohn,  a  flexible  ruffling 
blade  adapted  to  operate  on  a  strip 
to  be  ruffled  when  sustained  on  the 
cloth-plate  of  a  sewing-maxshine  ;  nor 
do  I  claim  such  a  blade  combined  with 
a  guide  to  present  a  single  wifolded 
band  strip  to  the  ruffle  strip;  nor 
do  I  claim  such  a  blade  connected 
with  and  operated  by  a  rocking  arm 
or  level'  moved  from  a  vibrating  mem- 
ber of  the  needle-operating  meclian- 
ism,  and  controlled  as  to  its  backiaard 
movement  by  a  set-screw;  nor  do  I 
claim  any  of  the  specific  combina- 
tions of  devices  claimed  in  an  appli- 
cation filed  June  22, 1875, /or  reissue 
cf  United  States  patent  No.  87,550, 
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granted  to  John  A.  Pipo,  January  27, 
1863,  said  combinatiom  of  deoiees,  as 
expressed  in  such  reissue  claims^  being 
the  invention  of  the  said  Fipo*** 

The  original  Bobjohn  patent  had  two  claims,  as  follows : 
**  Ist.  The  combination  with  each  other  and  with  a  sewing-machine,  of  a 
guide  for  turning  in  the  edges  of  and  folding  one  strip  of  cloth  to  form  a 
doable  band,  a  gnide  for  guiding  another  strip  of  cloth  into  such  band  to 
form  a  ruffle,  and  a  plaiting  or  ruffling  knife,  the  whole  operating  substan- 
tially as  herein  specified.  2d,  In  combination  with  the  ruffling  knife  acting 
above  the  strip  which  is  to  form  the  ruffle,  I  claim  the  extension  of  a  portion 
of  the  bottom,  i,  of  the  guide,  E,  or  its  equivalent,  below  the  said  knife,  in 
such  a  position  as  to  be  interposed  between  the  ruffle  strip  and  the  lower  part 
of  the  band,  substantially  as  and  for  the  purpose  herein  specified." 

The  reissue  has  18  claims,  as  follows : 

"(1)  In  a  ruffling  or  plaiting  mechanism,  the  combination  of  a  ruffling  or 
plaiting  blade  with  a  folding  guide,  whereby  a  strip  of  any  suitable  fabric  may 
be  properly  guided  to  form  and  fold  a  band  about  the  edge  of  a  ruffle,  sub- 
stantially as  described.  (2)  The  combination  of  a  ruffling  or  plaiting  blade 
and  folding  guide  for  properly  directing  the  strip  to  form  and  fold  a  band' 
about  the  edges  of  a  ruffle,  with  stitching  or  sewing  mechanism,  substan- 
tially as  described.  (3)  In  a  plaiting  or  ruffling  mechanism,  the  combination 
of  a  guide  having  an  inclosed  channel-way,  for  properly  directing  the  strip  to 
be  ruffled,  with  the  plaiting  or  ruffling  blade,  substantially  as  described.  (4) 
The  combination  of  a  plaiting  or  ruffling  blade  and  an  inclosed  channel-way 
or  guide  for  properly  directing  the  strip  to  be  ruffled,  with  a  stitching  or  sew- 
eng  mechanism,  substantially  as  described.  (5)  The  combination  of  a  plait- 
ing or  ruffling  blade  and  guide  for  properly  directing  the  strip  to  be  ruffled, 
and  a  folding  guide  for  conducting  a  separate  strip  to  form  and  fold  a  band 
on  the  edge  of  the  said  ruffled  strip,  with  sewing  mechanism  adapted  to 
unite  the  band  and  ruffle,  substantially  as  described.  (6)  The  combination 
with  a  ruffling  or  plaiting  blade  of  a  guide  for  conducting  a  strip  to  form  a 
band  for  the  ruffle,  and  adapted  to  fold  or  hem  both  edges  of  said  band.  ^7) 
The  combination  of  a  ruffling  or  plaiting  blade,  a  guide  adapted  to  conduct  a 
strip  to  form  a  band  and  to  fold  both  edges  of  said  band,  with  a  sewing  mech- 
anism, substantially  as  described.  (8)  The  combination  of  a  ruffling  or  plait- 
ing blade  or  knife,  arranged  and  operated  above  the  cloth-plate,  with  a  sup- 
porting or  secondary  plate,  separate  from  the  cloth-plate,  between  which  and 
the  blade  or  knife  the  fabric  to  be  ruffled  is  held  and  advanced  by  the  blade, 
substantially  as  described.  (9)  A  plaiting  or  ruffling  blade,  arranged  above 
the  cloth-plate  of  a  sewing-machine,  and  adapted  to  operate  upon  a  surface 
other  than  such  cloth-plate,  whereby  a  strip  of  goods  can  be  plaited  or  ruffled 
above  a  plain  piece,  substantially  as  described.  (10)  In  a  ruffling  or  plaiting 
mechanism,  a  presser  or  holder,  cut  away  at  its  lower  side  to  permit  the  pas- 
sage of  a  hem,  substantially  as  described.  (11)  A  folding  guide,  adapted  to 
conduct  and  fold  a  band,  and  provided  with  a  nose  or  extended  portion,  to 
direct  and  hold  the  band  after  it  is  folded,  substantially  as  described.  (12) 
The  inclosed  guide,  in  combination  with  the  flexible  tongue,  adapted  to  press 
upon  the  goods  passing  through  said  guide,  to  keep  said  goods  flattened  and 
straight,  substantially  as  described.  (13)  In  a  ruffling  mechanism,  the  combi- 
nation of  a  blade  adapted  to  engage  and  fold  or  ruffle  one  piece  of  material, 
with  a  feeder  adapted  to  engage  and  move  forward  the  unruffled  material,  on 
which  the  ruffled  material  is  delivered  and  secured  by  stitching,  substan- 
tially as  described.  (14)  In  a  ruffling  or  plaiting  mechanism,  the  combination 
of  a  plate  adapted  to  separate  the  material  to  be  ruffled  from  the  unruffled 
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material  to  which  it  is  to  be  attached^  with  a  reciprocating  blade,  adapted  to 
|)ress  upon  and  engage  the  upper  side  of  the  material  to  be  raffled,  to  move 
forward  with  such  material  and  present  a  fold  for  the  action  of  the  needle,  and, 
.  on  the  return  stroke  of  the  blade,  to  relax  its  pressure  on  the  material  to  be 
ruffled,  substantially  as  described.  (15)  The  combination  of  the  ruffling-blade, 
adapted  to  move  forward  beyond  the  end  of  the  supporting  or  separating  plate, 
with  the  separating  plate,  adapted  to  retain  the  ruffled  material  from  return- 
ing with  the  ruffling  blade,  substantially  as  described.  (16)  The  combination 
of  a  guide,  adapted  to  control  each  edge  of  the  piece  to  be  raffled,  and  a  raffling 
or  plaiting  blade,  having  its  edge  extended  across  the  material  to  be  raffled,  with 
a  solid  or  rigid  pressing  surface  or  holder,  of  a  width  to  cover  and  flatten  the 
ruffled  or  plaited  material,  substantially  as  describe  (17)  The  combination* 
with  a  mechanism  adapted  to  form  a  ruffle  or  plait,  of  a  guide,  provided  with 
an  inclosed  channel-way,  to  guide  the  strip  intended  to  be  raffled  or  plaited. 
(18)  The  combination,  with  a  separator  and  a  ruffing  blade,  of  guides  adapted 
to  control  and  present  the  band,  forming  edges  both  above  and  below  the 
strip  to  be  ruffled,  whereby  a  piece  of  fabric  may  be  ruffled  between  two  sur- 
faces." 

The  original  Bobjohn  patent  does  not  anywhere  in  the  statement 
of  invention,  or  in  any  claim,  suggest  that  his  invention  was  any- 
thing  else  but  the  invention  of  mechanism  for  making  a  band-ruffle 
by  means  of  two  automatic  guides,  one  to  fold  in  the  band  and  the 
other  to  guide  the  strip  to  be  ruffled ;  or  that  he  had  invented  a  sep- 
arator plate,  or  any  means  of  ruffling  a  strip  above  a  plain  piece. 
The  statement  of  the  invention,  in  the  original  patent,  is  that  it  con- 
sists in  combining  the  guides  and  the  knife  with  a  sewing-machine, 
the  result  of  the  joint  action  being  that  one  guide,  B,  turns  in  both 
edges  of  a  band  and  folds  it  longitudinally,  so  as  to  make  a  double 
ban4  of  it,  and  the  other  guide,  E,  which  is  a  tubular  guide,  guides 
the  strip  to  be  ruffled  and  delivers  it  between  the  two  edges  of  the 
band  as  they  issue  from  the  guide,  B,  and  the  knife  makes  the  rnffle, 
and  the  two  parts  of  the  band  and  the  ruffle  are  then  sewed  together 
by  the  needle,  and  a  band-ruffle  is  formed.  The  real  meaning  of  the 
original  specification  is  best  understood  by  seeing  the  alterations 
made  in  the  reissue.  There  is  in  the  latter  a  statement  that  the  in- 
vention ''consists  in  a  ruffling  blade  or  knife,  adapted  to  engage  a 
strip  of  material  to  be  ruffled,  in  combination  with  a  feeding  mech- 
anism, adapted  to  operate  against  the  strip  to  which  the  ruffled  strip 
is  connected.''  This  is  new,  and  is  in  addition  to  a  combination  of 
the  knife  and  the  two  guides.  In  the  original  the  part  i  is  the  ''bot- 
tom part"  of  the  guide,  B;  but  in  the  reissue  it  is  caUed  a  plate,  and 
a  support,  which  separates  the  material  to  he  ruffled  from  the  fabric 
to  which  it  is  to  be  united.  In  the  original  the  guide  E  is  said  to  be 
attached  rigidly  to  the  lower  part  of  the  guide  B.  This  is  omitted  in 
the  reissue.  In  the  original  the  tongue,  h,  of  the  guide,  E,  is  said  to 
press  on  the  strip  to  be  ruffled,  so  as  to  keep  it  straight  "on  its  way 
into  the  band;"  hut  in  the  reissue  the  idea  of  the  band  in  that  con- 
nection is  stricken  out,  and  the  pressure  is  said  to  be  made  to  keep 
the  strip  straight  "on  its  way  to  the  action  of  the  ruffling  blade/'    In 
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the  original  the  elastic  shank,/,  is  said  to  press  the  edge  of  the  knife 
down  on  "the  bottom  part  of  the  guide;"  but  in  the  reissue  it  is  said 
to  press  it  down  on  "the  support  or  plate,  i."  In  the  original  the 
knife  is  said  to  have  a  movement  "upon  the  bottom,  i,  of  the  guide, 
E,  towards  and  from  the  needle-hole."  In  the  reissue  the  knife  is 
said  to  have  "a  movement."  In  the  original  "the  feed  movement" 
is  said  to  carry  "both  band  and  ruffle  towards  the  needle."  In  the 
reissue  "the  feeding  device"  is  said  to  carryforward  "both  the  band, 
or  plain  part  to  which  the  raffle  is  attached,  and  the  ruffle."  In  the 
original  it  is  stated  that  "the  ruffle  strip  is  delivered  into  the  fold  of 
the  band  and  ruffled  by  the  action  of  the  knife,  as  hereinbefore  de- 
scribed, and  sewed  into  the  band  by  the  needle  passing  through  both 
the  upper  and  lower  parts  of  the  band,  close  to  the  edges  thereof." 
In  the  reissue  it  is  said  that  "the  strip  resting  on  the  support,  i,  is 
ruffled,  delivered  to  the  unruffled  material  or  the  band,  by  the  action 
of  the  knife,  as  hereinbefore  described,  and  the  ruffled  and  plain 
fabric  are  united  by  the  stitching  mechanism  of  the  sewing-machine, 
the  needle,  when  operating  with  the  band,  passing  through  both  the 
upper  and  lower  parts  thereof,  close  to  the  edges  of  the  band."  In 
the  original  it  is  stated  that  "in  the  ruffling  operation  the  knife,  F, 
is  prevented  from  acting  on  the  under  part  of  the  band  by  the  exten- 
sion of  the  lower  part,  i,  of  the  guide,  E,  beyond  the  upper  part  and 
below  the  knife ;  the  said  part  of  the  band  passing  under  the  ex- 
tended portion  of  i,  and  the  ruffle  strip  passing  over  it  for  the  knife 
to  act  upon,  and  the  said  extended  portion  protecting  the  lower  part 
of  the  band  from  the  action  of  the  knife."  In  the  reissue  it  is  said 
that  "in  the  ruffling  operation  the  blade  or  knife  is  prevented  from 
acting  on  the  band  or  plain  fabric  beneath  the  ruffle  by  the  support 
or  plate,  t."  These  studied  efforts  to  convert  the  bottom  of  the 
guide,  E,  into  something  other  than  the  bpttom  of  a  guide,  and  into  a 
supporting  or  secondary  plate,  dissevered  from  a  guide,  and  to  intro- 
duce the  fe&ture  of  ruffling  a  strip  of  goods  above  a  plain  piece,  in 
addition  to  ruffling  it  in  connection  with  a  band  which  has  two  parts, 
an  upper  part  and  an  under  part,  and  thus  to  pave  the  way  for  intro- 
ducing claims  8  and  9  of  the  reissue,  are  supplemented  by  the  intro- 
duction into  the  reissue  of  the  following  new  matter: 

"The  ruflfled  strip  may  be  stitched,  as  formed,  on  to  a  plain  fabric  intro- 
duced under  the  guide,  E,  and  between  the  support  or  plate,  i,  and  the 
feeder,  r,  the  latter  engaging  and  moviiig  the  plain  fabric  with  the  ruffle  atr 
tached,  while  the  ruffling  knife  or  blade  engages  only  the  strip  to  be  gath- 
ered, and  carries  it  forward  to  the  needle.'* 

The  internal  evidence  thus  afiForded  by  the  patents  is  fortified  by 
the  external  evidence.  The  plaintiff,  George  H."  Wooster,  became 
the  owner,  on  June  1, 1876,  of  the  entire  interest  in  the  original  Pipo 
patent.  The  interest  in  the  Eobjohn  invention  was  vested  in  Mrs. 
Emma  G.  Wooster,  the  wife  of  the  plaintiff,  before  the  original  pat- 
ent was  issued,  and  it  was  issued  to  her.     On  the  seventeenth  of 
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June,  1875,  she  assigned  her  interest  in  it  to  the  plaintiff.  He  ap- 
plied for  the  reissue  of  the  Pipo  patent  on  Jane  22, 1875,  and  for  the 
reissue  of  the  Bobjobn  patent  on  July  19,  1875.  In  the  Pipo  case, 
the  application  was  signed  by  both  Pipo  and  the  plaintiff,  the  new 
specification  was  signed  by  Pipo,  and  the  oath  to  it  was  made  by 
Pipo,  June  21,  1875.  In  the  Bobjohn  case,  the  application  was 
signed  by  the  plaintiff,  as  assignee  of  Bobjohn,  the  new  specification 
was  signed  by  the  plaintiff,  as  assignee  of  Bobjohn,  and  the  oath  to 
it  was  made  by  the  plaintiff,  July  17,  1875.  In  that  oath  the  plain- 
tiff deposed,  "that  he  verily  believes  that,  by  reason  of  an  insufficient 
specification,  the  aforesaid  letters  patent  granted  to  E.  G.  Woost^r, 
as  assignee  of  Thomas  Bobjohn,  are  inoperative;  that  the  said  error 
has  arisen  from  inadvertence,  accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  to  the  best  of  his  knowledge  and 
belief;  that  the  entire  title  to  said  letters  patent  is  vested  in  him; 
and  that  he  verily  believes  the  said  Thomas  Bobjohn  to  be  the  first 
and  original  inventor  of  the  invention  set  forth  and  claimed  in  the 
foregoing  amended  specification,  and  that  the  said  Bobjohn  is  now 
deceased."  Although,  as  Bobjohn  was  dead,  the  reissue  may  have 
been  properly  made,  under  section  4895  of  the  Bevised  Statutes,  on 
an  application  made,  and  a  corrected  specification  signed  by  the 
assignee,  the  reissue  lacks  the  support  which  an  oath  by  the  inventor 
as  to  inadvertence,  accident,  or  mistake  might  afford  to  it. 

The  circumstances  under  which  the  plaintiff  applied  for  these  re- 
issues, after  he  thus  became  the  owner  of  the  two  patents,  and  the 
object  he  had  in  view  in  doing  so,  are  stated  by  himself.  He  was 
using  the  Pipo  and  Bobjohn  machines  in  the  business  of  making  ruf- 
fles. His  attention  was  called  to  the  Johnston  ruffler  and  the  Toof 
ruffler,  as  rufiiing  devices  to  be  attached  to  sewing-machines;  and  he 
was  applied  to  to  sell  the  Bobjohn  patent,  owned  by  his  wife.  He 
then  examined  the  matter  in  connection  with  both  patents,  and  con* 
eluded  that  they  could  be  reissued  with  the  claims  now  in  them,  so 
as  to  cover  such  ruffling  attachments.  He  then  purchased  the  Pipo 
patent,  and  took  an  assignment  of  the  Bobjohn  patent,  and  applied 
for  the  reissues.  The  Johnston  and  the  Toof  rufflers  were  in  the 
market.  Patent  No.  111,458,  granted  to  Allen  Johnston  and  William 
T.  Johnston,  January  31,  1871,  for  an  "improvement  in  gathering 
attachments  for  sewing-machines,"  and  patent  No.  146,005,  granted 
to  Allen  Johnston,  December  30, 1873,  for  an  "improvement  in  gath- 
ering and  ruffling  attachments  for  sewing-machines,"  describe  and 
show  the  Johnston  ruffler  as  it  is  sued  herein.  No.  111,458  shows 
the.  features  in  it  which  are  alleged  to  infringe  claims  1,  7, 8,  and  10 
of  the  Pipo  reissue;  and  No.  146,005  shows  the  features  in  it  which 
are  alleged  to  infringe  claims  8  and  9  of  the  Bobjohn  reissue. 

The  defendant's  ruffling  attachments  are  alleged  to  infringe  claims 
8  and  9  of  the  Bobjohn  reissue,  because  they  have  (1)  a  ruffling  blade ; 
(2)  a  secondary  plate,  separate  from  the  cloth-plate  of  the  sewing- 
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mactiine;  (3)  the  oloth-plate,  when  in  use,  lying  below  the  seoondaiy 
plate,  and  the  goods  to  be  ruffled  lying  above  the  secondary  plate,  and 
between  it  and  the  blade,  and  a  plain  strip  lying  above  the  cloth-plate, 
and  below  the  secondary  plate,  and  between  the  two.  The  defendant's 
attachments  do  not  have  the  combination  claimed  in  claim  1  of  the 
original  Robjohn  patent. 

But  it  is  contended  for  the  plaintiff  that  claim  2  of  the  original  Bob- 
john  patent  was  capable  of  being  construed  in  two  ways.  It  read 
thus: 

"  (2d)  In  combination  with  the  ruffling  knife  acting  above  the  strip  which  ia 
to  form  the  ruffle,  I  claim  the  extension  of  a  portion  of  the  bottom,  i,  of  the 
guide,  E,  or  its  equivalent,  below  the  said  knife,  in  such  a  position  as  to  be 
interposed  between  the  ruffle  strip  and  the  lower  part  of  the  band,  substan* 
tially  as  and  for  the  purpose  herein  specified.'' 

It  is  said  that  the  claim  might  have  been  construed  as  including  in 
the  combination  only  the  part  i,  as  being  the  part  which  really  does 
the  work  of  protecting  the  lower  part  of  the  band  from  the  action  of 
the  ruffling  knife ;  or  it  might  have  been  construed  as  including  not 
only  the  part,  i,  but  the  tube,  E,  with  a  covered  top,  from  which  the 
part,  i,  is  extended,  and  which  tube  guides  the  piece  to  be  ruffled. 
The  argument  is  that  claim  2  was,  therefore,  defective,  because  it 
was  obscure  or  ambiguous,  and  uncertain  in  meaning,  and  insufficient 
in  not  clearly  pointing  out  the  invention  desired  to  be  covered;  and 
that  in  neither  claim  8  nor  in  claim  9  of  the  reissue  is  the  tube  or 
guide,  E,  an  element. 

Claim  2  of  the  original  patent  fully  and  clearly  embodied  the  de- 
scriptive part  of  the  original  specification,  which  was  in  these  words : 

"In  the  ruffling  operation  the  knife,  F,  is  prevented  from  acting  on  the 
under  part  of  the  band,  by  the  extension  of  the  lower  part,  i,  of  the  guide,  E, 
beyond  the  upper  part,  and  below  the  knife,  the  said  part  of  the  band  passing 
under  the  extended  portion  of  /,  and  the  ruffle  strip  passing  over  it  for  the 
knife  to  act  upon,  and  the  said  extended  portion  protecting  the  lower  part  of 
the  band  from  the  action  of  the  knife." 

So  far  as  claim  2  of  the  original  patent  was  concerned,  the  specifi- 
cation of  that  patent  clearly  and  accurately  described  the  invention 
which  that  claim  sought  to  cover,  and,  so  far  as  such  description  was 
concerned,  there  was  no  defect  or  insufficiency,  and  the  patent  was  not 
invalid  or  inoperative  to  cover  anything  arising  out  of  such  descrip- 
tion which  was  set  forth  as  an  invention.  There  is  no  evidence  that 
that  there  was,  in  fact,  any  inadvertence,  accident,  or  mistake. 

Taking  the  language  of  claim  2  of  the  original  patent,  in  connec- 
tion with  the  descriptive  part  of  the  specification,  the  bottom,  i,  of 
the  guide,  E,  is  the  lower  part  of  a  tubular  guide  which  has  an  upper 
part,  and  it  must  be  interposed  between  the  ruffle  strip  and  the  lower 
part  of  such  a  double  band  as  is  described.  No  other  band  than  a 
double  band  is  anywhere  mentioned  in  the  original  specification.  It 
is  a  strip  folded  longitudinally  by  the  guide,  B,  and  having  then  an 
upper  part  and  a  lower  part.  It  is  folded  along  the  center  of  its 
v.2lF,no.l — 5 
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width.  The  guide  E  is  arranged  in  front  of  and  partly  within  the 
guide  B,  and  delivers  the  ruffle  strip  between  the  two  edges  of  the 
double  band.  The  two  guides  are  rigidly  attached  together.  One 
cannot  be  there  to  make  the  double  band,  without  the  other  being 
present.  The  ruffled  strip,  between  the  upper  and  lower  parts  of  the 
double  band,  is  sewed  to  them,  as  the  needle  passes  first  through  the 
upper  part  of  the  double  band,  then  through  the  ruffled  strip,  and 
then  through  the  lower  part  of  the  double  band.  -  It  is  the  under  part 
of  this  double  band  which  is  protected  from  the  knife  by  the  exten- 
sion of  the  lower  part,  i,  of  the  tubular  guide,  E,  beyond  the  upper 
part  of  that  guide,  because  such  under  part  of  the  double  band  passes 
under  the  extended  portion  of  i.  There  can  be  no  double  band  with- 
out the  guide  B,  and  the  guide  E  is  rigidly  attached  to  the  guide 
B,  and  so  the  extended  part  of  the  lower  part,  i,  of  the  guide  E  must 
be  the  extended  part  of  the  lower  part  of  such  a  tubular  guide  as  B 
is.  There  is  no  warrant,  therefore,  in  the  specification  of  the  original 
patent,  for  extending  the  invention  to  cover  the  stitching  of  the  ruf- 
fled strip  on  to  a  plain  strip  which  is  no  part  of  a  double  band.  The 
words  '*  substantially  as  and  for  the  purpose  herein  specified, '*  in  the 
original  claim  2,  refer  to  the  purpose  of  protecting  the  lower  part  of 
a  double  band  made  by  the  guide  B,  by  extending  the  lower  part  of 
the  tubular  guide  E,  which  is  rigidly  attached  to  the  guide  B. 

In  view  of  the  descriptive  part  of  the  original  specification,  claims 
8  and  9  of  the  reissue  could  not  have  been  sustained  on  that  specifi- 
cation. There  was  no  obscurity  or  ambiguity  in  the  original  claim 
2.  It  was  warranted  by  the  description.  That  description  author- 
ized no  claim  as  to  the  extension  of  a  portion  of  i,  different  from  what 
was  claimed,  as  here  interpreted,  and  the  only  admissible  amendment 
of  the  claim,  by  the  description  as  it  stands,  would  have  been  one  to 
interpret  it  in  the  same  sense. 

These  considerations  bring  the  case,  as  to  the  Bobjohn  reissue, 
within  the  decisions  of  the  supreme  court  on  the  subject  of  reissues. 
OiU  V.  Wells,  22  Wall.  1 ;  Wood  Paper  Patent,  23  Wall.  568 ;  Poivder 
Co.  V.  Powder  Works,  98  U.  S.  126;  BaU  v.  Langles,  102  U.  S.  128; 
Miller  v.  Brass  Co.  104  U.  S.  350;  James  v.  Campbell,  Id.  356; 
Heald  v.  Rice,  Id.  737;  Johnson  v.  Railroad  Co.  105  U.  S.  539; 
Bantz  V.  Frantz,  Id.  160;  Wing  v.  Anthony,  106  U.  S.  142;  S.  C. 
1  Sup.  Ct.  Eep.  93;  Hoffheins  v.  Russell,  107  U.  S.  132;  S.  C.  1 
Sup.  Ct.  Eep.  570;  Gage  v.  Herring,  107  U.  S.  640;  S.  C.  2  Sup. 
Ct,  Eep.  819;  Clements  v.  Odorless  Excavating  Apparatus  Co.  109 
U.  S.  641;  S.  C.  3  Sup.  Ct.  Eep.  525;  McMurray  v.  Mallory,  111 
U.  S.  97;  8.  C.  4  Sup.  Ct.  Eep.  375;  Turner  dt  Seymour  Manufg 
Co.  V.  Dover  Stamping  Co.  Ill  U.  S.  319;  S.  C.  4  Sup.  Ct.  Eep.  401. 

The  bill  muet  be  dismissed,  as  to  both  reissues,  because  of  their  in- 
validity as  respects  claims  1,  7,  8,  and  10  of  the  Pipo  reissue,  and 
claims  8  and  9  of  the  Eobjohn  reissue. 

The  application  to  introduce  further  evidence  is  granted  as  respects 
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the  two  affidavits  of  the  plaintiff^  and  the  files  and  contents  in  the 
matter  of  the  reissaes,  but  is  denied  in  the  other  particulars. 

No  reason  is  seen  why  the  defendant  should  not  recover  the  costs 
of  the  cause. 

The  same  rulings  are  made  as  to  the  case  against  Thornton  and 
others. 

In  the  case  against  Blake  and  others,  the  application  to  introduce 
further  evidence  is  granted  in  the  respects  above  indicated,  and  de- 
nied in  the  other  particulars,  and  the  suit  as  to  them  will  proceed  in 
course. 


WOOSTER  V.  UOWE   MaOHINIB   {jO. 
Circuit  Courts  S.  D.  New  York.    July  22, 1884.| 

Patents  por  iKVENTioNa. 

WooUefT  y.  Sufuly,  ante,  61,  followed.    Bill  dismissed. 

In  Equity. 

BiiATCHFORD,  Justlco.  The  decision  herewith  made,  in  Woaater  v. 
Handy,  ante^  51,  requires  that  the  bill  in  this  case  should  be  dismissed 
as  to  both  of  the  reissued  patents  sued  on,  because  of  their  invalidity 
as  respects  claims  1,  7, 8,  and  10  of  the  Pipo  reissue,  and  claims  8  and 
9  of  the  Bobjohn  reissue;  the  dismissal  to  be  with  costs. 

The  same  decision  is  made  in  the  suits  against  the  following  de- 
fendants :  The  Singer  Manufacturing  Company,  a  New  York  corpo- 
ration; the  Wilcox  <fe  Gibbs  Sewing-machine  Company;  the  Domes- 
tic Sewing-machine  Company,  impleaded,  etc. ;  Allen  Sohenck,  im- 
pleaded, etc.;  the  Singer  Manufacturing  Company,  a  New  Jersey 
corporation ;  and  Charles  B.  Barker. 


Hood  and  others  v.  Boston  GAR-SpRiNa  Go.  and  others- 
{Circuit  Courts  D.  Maesaehuietti.    July  25, 1884., 

Patent — Earlier  Publication — Definiteness. 

A  patent  is  not  invalidated  br  statements  in  an  earlier  publication,  nnleas 
these  statements  are  full  and  definite  enough  to  inform  those  skilled  in  the  art 
how  to  put  into  practice  the  inyention  now  patented. 

In  Equity. 

Dickerson  dt  Dickerson,  for  oompiamants. 
Eugene  N.  Eliot,  for  defendants. 
Before  Gbat  and  Nelson,  JJ. 
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Grat,  Justice.  This  is  a  bill  in  equity  for  the  infringement  of  a 
patent  granted  to  Isaac  Adams,  Jr.,  on  May  6, 1879,  for  an  improve- 
ment in  coating  metallic  articles  with  ynlcanizable  robber.  The  spec- 
ification begins  as  follows : 

"Great  difficulty  has  been  experienced  in  making  rubber  adhere  securely  to 
metals;  but  by  my  improvement  a  firm  adhesion  may  be  obtained.  The  in^ 
vent  ion  consists  in  interposing  between  the  metallic  article  and  the  rubber  a 
film  of  any  metal  which,  at  the  temperature  of  vulcanization,  has  a  consider- 
able tendency  to  unite  with  the  sulphur  always  contained  in  the  rubber  com- 
pounds. Of  metals  possessing  such  tendency,  the  films  of  which  may  be  inter- 
posed, the  most  suitable  are  copper  and  silver,  and  of  these  copper  is  the  easiest 
as  well  as  the  cheapest  to  apply.  Lead  and  zinc  may  likewise  be  used ;  but 
there  is  a  greater  difficulty  in  obtaining  a  suitable  deposit  of  these  metals  for 
the  interposing  film.  The  metallic  article  is  first  covered  with  the  film  se- 
lected, and  the  rubber  compound  is  then  applied  in  the  usual  way  and  vul- 
canized." 

The  specification  throughout  insists  upon  the  necessity  of  making 
the  interposed  film  very  thin.  It  states  that  the  film  must  not  be  of 
the  same  metal  as  the  article  on  which  it  is  deposited;  that  it  may 
be  produced  either  by  dipping  or  by  electro-plating;  that  in  covering 
iron,  steel,  or  tin  articles  with  copper,  the  method  of  dipping  is  prefer- 
able, and  the  article  must  be  immersed  in  a  weak  solution  of  scdphate 
of  copper  just  long  enough  to  produce  a  bright  copper-colored  deposit; 
and  that  when  the  method  of  electro-plating  is  adopted,  great  care 
should  be  taken  that  too  thick  a  film  be  not  deposited,  and  a  film  such 
as  is  known  as  ''coloring"  or  ''striking"  is  sufficient. 

The  principal  claim  is  for  "the  process  of  covering  metallic  articles 
with  rubber,  by  first  coating  the  said  metallic  articles  with  a  thin  film 
of  copper  or  other  metal  which  readily  unites  with  sulphur,  and  then 
applying  the  rubber  and  submitting  it  to  vulcanization,  substantially 
as  described.'' 

According  to  the  evidence,  the  peculiar  value  of  this  invention  con- 
sists in  the  very  thin  film  of  copper,  or  other  suitable  metal,  which, 
in  the  process  of  vulcanizing,  is  acted  on  by  the  sulphur  contained  in 
the  rubber,  so  as  to  unite  or  combine  with  the  sulphur  and  be  absorbed 
into  the  rubber,  and  to  hold  together  the  rubber  and  the  metal  which 
has  been  coated  with  the  film,  and  make  the  rubber  stick  so  fast  to 
that  metal  that  it  cannot  be  forced  off  without  tearing  the  rubber 
itself.  If  the  film  of  copper  is  too  thick,  the  whole  of  it  is  not  ab- 
sorbed into  the  rubber,  and  so  much  of  it,  modified  by  the  action  of 
the  sulphur,  as  is  not  absorbed,  has  so  little  coherence  that  the  rub- 
ber may  be  readily  detached.  The  difference  is  analogous  to  that 
which  appears  in  the  case  of  a  glue,  in  itself  friable  and  of  little  tenac- 
ity, a  very  thin  film  of  which  will  hold  two  articles  together,  but  a 
thicker  layer  of  which  may  be  easily  broken  apart.  The  value  of  the 
invention  is  well  exemplified  iii  the  construction  of  wringer  rolls,  for 
which  it  has  been  much  used  by  both  parties. 

The  defendants  admit  that  if  the  Adams  patent  is  valid  they  have 
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infringed  it.  They  contend  that  Adams  was  not  the  first  inventor^ 
bat  was  anticipated  by  Louis  Sterne,  three  patents  to  whom  were  in- 
troduced in  evidence.  Sterne's  first  patent  is  one  granted  in  Eng- 
land^ in  1866,  for  ''improvements  in  buffers,  draw-springs,  and  bear- 
ing springs,"  the  specification  of  which  describes  the  invention  as 
consisting  in  introducing,  between  disks  of  hard  India  rubber  or  ebon- 
ite, alternate  rings  of  soft  India  rubber,  and  uniting  the  rings  to  the 
disks  during  the  process  of  vulcanization  or  otherwise;  and  states 
that  "instead  of  the  disks  being  made  of  hard  India  rubber  or  ebon- 
ite they  may  be  made  of  brass,  iron  coated  with  brass,  by  means  of 
the  galvanic  process  or  by  other  means,  or  they  may  be  made  of  any 
other  suitable  metal  or  hard  material."  Of  the  two  other  patents  of 
Sterne,  the  one  for  pneumatic  springs  made  of  alternate  metal  plates 
and  rubber  rings,  forming  an  air  chamber,  was  patented  in  the 
United  States  on  February  23, 1869;  the  other,  for  driving-belts  made 
of  parallel  strips  of  metal  and  of  rubber,  was  patented  in  England  on 
June  2.  1868,  and  in  the  United  States  on  August  3,  1869.  Accord- 
ing to  the  description  in  either  specification  the  rubber  is  chemically 
united  with  the  metal  during  the  process  of  vulcanization,  and  the 
metal  plates  or  strips  are  first  ground  or  scoured  until  their  surfaces 
are  perfectly  free  from  scale  or  oxidized  matter,  and  then  "placed  in  a 
bath  prepared  to  deposit  the  necessary  precipitation  of  copper  and  zinc 
by  the  electro -metallurgical  process."  Each  of  Sterne's  three  pat- 
ents speaks  only  of  brass,  a  compound  of  copper  and  zinc,  as  the 
metal  to  be  deposited;  and  the  complainants  contend  that  even  a 
very  thin  film  of  brass  would,  by  reason  of  securing  a  less  perfect 
adherence,  differ  from  the  invention  of  Adams,  in  which  the  film  is 
of  a  single  metal.  But  it  is  unnecessary  to  consider  that  point,  be- 
cause it  is  quite  clear  that  neither  of  the  Sterne  patents  contemplates 
or  points  out  the  necessity  of  making  the  film  very  thin,  or  gives  any 
directions  by  which  a  person  of  competent  skill  would  be  led  to  make 
the  film  so  thin  as  to  produce  the  result  described  in  and  obtained  by 
the  patent  of  Adams.  A  patent  is  not  invalidated  by  statements  in 
an  earlier  publication,  unless  those  statements  are  full  and  definite 
enough  to  inform  those  skilled  in  the  art  how  to  put  in  practice  the 
invention  now  patented.  BetU  y.Menzies,  10  H.  L.Gas.  117;  NeiU 
son  V.  Betts^  L.  E.  5  H.  L.  1;  Seymour  v.  Osborne,  11  Wall.  516, 
655;  Cawood  Patent,  94  U.  S.  695,  703,  704;  United  Nickel  Co.  v. 
Anthes,  Holmes,  155;  Same  v.  Manchester  Brass  Co.  16  Blatchf.  68. 
Decree  for  the  complainants. 
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Foster  v.  Goldsghmidt  and  others. 
Ciremt  Court,  8,  D.  New  York,    July  17, 1884.) 

1.  Patent — License— Breach  op  Condition— CoicpLAiNAirr  at  Faui^t— BQUirr. 
In  an  action  growing  out  of  the  alleged  failure  of  the  defendant  to  act  up  to 
the  terms  of  a  license,  granted  him  by  the  complainant,  to  sell  a  protected  arti- 
cle, if  ihe  complainant  refuses  to  fulfill  an^  of  his  obligations  in  matters  of 
substance,  under  the  license,  a  court  of  equity  will  not  interfere  to  assist  him 
in  compelling  the  defendant  to  observe  the  obligations  upon  his  part. 
2  Same— Condition  to  Prosecute  Infringers- How  rr  is  Executed. 

One  of  the  conditions  of  a  license  being  that  the  complainant  should  prose- 
cute all  unlicensed  persons  who  should  sell  imitations  of  the  article  licensed, 
if  the  action  of  the  complainant  was  such  that  it  resulted,  practica]])r,  in  stop- 
ping infringements,  he  fulfilled  the  spirit  and  meaning  of  his  obligation  to  the 
■     defendant  to  use  reasonable  diligence  in  prosecuting  unlicensed  sellers. 

3,  Same— Old  and  New  License- Election— Estoffel. 

A  condition  in  a  license  being  that  if  any  license  should  be  thereafter  granted 
under  the  patent,  the  terms  and  conditions  of  which  should  be  more  liberal  to 
the  licensee  than  those  '*  herein  contained,''  the  defendants  were  to  be  entitled 
to  receive  the  benefits  of  the  additional  advantages ;  if,  upon  such  a  case  aris- 
ing, the  complainant  gave  the  defendants  the  option  of  deciding  whether  they 
should  have  a  new  license  or  keep  the  old  one,  and  the  defendants  elected  to 
refuse  the  new  license,  they  cannot  be  heard  afterwards  to  allege  that  its  terms 
were  more  advantageous  to  them.  They  cannot,  instead  of  accepting  the  new 
license,  cum  onere,  insist  on  determining  what  part«they  will  accept  and  what 
part  reject. 

4.  Bame— Promise  in  the  Alternative. 

A  promise  in  the  alternative  puts  the  alternative  in  the  election  of  the  prom- 
isor, unless  there  is  something  to  take  it  out  of  the  general  rule. 
6.  Same — Ambiguous  Document— Rule  of  Construction. 

When  both  parties  have  acted  upon  a  certain  construction  of  an  ambiguous 
document,  that  construction,  if  in  itself  admissible,  will  be  adopted  by  the 
court. 

In  Equity. 

Livingstone  Oifford,  for  complainant. 

Marsh  J  Wilson  dt  Wallis,  for  defendants. 

Wallace,  J.  This  case  has  been  heard  upon  the  pleadings,  which 
set  out  copiously  matters  of  evidence  in  support  of  the  allegations. 
The  bill  of  complaint  is  filed  to  restrain  the  defendants  from  selling 
gloves  bearing  lacing  studs  and  lacings,  which  have  not  been  applied 
to  the  gloves  by  the  complainant,  in  violation  of  an  agreement  made 
between  defendants  and  the  complainant,  June  6,  1876,  whereby  the 
complainant  licensed  the  defendants  to  use  certain  patented  hooks 
and  lacings  for  gloves  when  applied  to  the  gloves  by  complainant. 

The  conditions  of  the  license  agreement,  so  far  as  they  are  material 
to  the  present  suit,  are  as  follows :  The  complainant,  in  considera- 
tion of  the  payment  of  certain  royalties  by  defendants,  allows  the  de- 
fendants to  sell  gloves  containing  the  patented  invention,  provided 
the  gloves  have  had  their  lacing  studs  or  hooks  and  lacings  applied 
by  the  complainant.  Article  3  of  the  agreement  provides  that  when- 
ever defendants  desire  to  have  gloves  finished  by  the  application  of 
lacing  studs  or  hooks  and  lacings,  at  least  60  days  before  the  work  of 
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finishing  is  to  be  commenced,  they  are  to'  notify  the  complainant, 
stating  when  they  will  commence  to  farnish  the  gloves  to  be  finished, 
and  the  number  they  will  furnish  each  week.  Article  4:  provides  that 
after  the  beginning  of  the  time  mentioned  in  the  notice  the  defend- 
ants are  to  furnish  the  gloves  to  be  finished  to  the  complainant  ac- 
cording to  the  terms  of  the  notice;  ''which  gloves  shall  be  ready  to  be 
finished  by  the  application  of  lacing  studs  or  hooks  and  lacings." 
Article  5  provides  that  all  gloves  thus  furnished  to  complainant  he 
shall  cause  to  be  finished  by  the  application  of  lacing  studs  or  hooks 
and  lacings,  using  the  same  material  and  care  as  he  may  use  in  fin- 
ishing his  own  best  quality  of  gloves,  and  shall  return  said  gloves  to 
the  defendants  within  two  weeks  after  he  receives  them.  Article  12 
provides  that  the  complainant  shall  use  reasonable  diligence  in  pros- 
ecuting or  causing  the  prosecution  of  unlicensed  persons  who  shall 
sell  imitations  of  the  gloves  hereby  licensed.  Article  17  provides  that 
if  any  license  shall  be  thereafter  granted  under  said  patent,  the  terms 
and  conditions  of  which  are  more  liberal  towards  the  licensee  than 
those  herein  contained,  the  defendants  are  to  be  entitled  to  receive 
the  benefits  of  the  additional  advantages. 

The  defendants  admit  that  since  August  7,  1883,  they  have  been 
selling  gloves  with  the  lacing  studs  and  lacings  which  have  not  been 
applied  by  complainant,  but  they  insist  upon  their  right  to  do  so,  upon 
the  theory  that  the  complainant  has  violated  some  of  the  conditions 
on  his  part  contained  in  the  agreement.  Concededly,  if  the  com- 
plainant has  refused  to  fulfill  any  of  his  obligations  in  matters  of  sub- 
stance under  the  license,  a  court  of  equity  will  not  interfere  to  assist 
him  in  compelling  the  defendants  to  observe  the  obligations  upon 
their  part.  They  allege  that  he  has  not  used  reasonable  diligence  in 
the  prosecution  of  infringers  under  article  12  of  the  agreement,  **in 
that  prior  to  November,  1881,  many  persons  were  systematically  sell- 
ing large  quantities  of  said  laced  gloves  without  any  license  in  the 
city  of  New  York;"  that  prior  to  that  time  they  had  notified  him  that 
numerous  houses  in  the  city  of  New  York  were  then  selling, — among 
them,  A.  T.  Stewart  &  Co.,  Haines  Bros.,  Wilmerding  &  Co.,  Eggle- 
brect  &  Bemhart,  and  others, — and  requested  him  to  take  steps  to 
prevent  such  sales;  and  that  he  neglected  and  refused  to  prosecute 
such  parties,  or  any  of  them. 

The  bill  of  complaint  alleges  the  commencement  of  seven  suits 
against  parties  selling  such  gloves  in  the  city  of  New  York  between 
October,  1881,  and  May,  1882,  and  sets  out  the  proceedings  and  their 
result  sufficiently  to  show  that  the  complainant  exercised  reasonable 
diligence  and  good  faith.  The  answer  admits  that  five  of  these  suits 
were  commenced,  and  that  injunctions  were  obtained  in  four  of  them. 
Without  attemptin(;  to  particularize  the  allegations  of  the  bill  and 
answer  in  reference  to  this  branch  of  the  controversy,  it  will  suffice 
to  state  that  although  it  must  be  conceded  that  the  complainant  failed 
to  prosecute  several  infringers  whose  conduct  was  complained  of  by 
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the  defendants,  it  nowbere  appears  that  any  of  the  parties  eontinued 
to  infringe  after  the  oomplainant  had  brought  soits  against  other  in- 
fringers in  the  same  city.  There  is  a  general  averment  in  the  an- 
swer that  during  the  whole  time  of  the  continuance  of  the  license 
complainant  refused  to  prosecute  sellers  whose  sales  were  injuring 
the  defendants;  but  this  allegation  refers  to  sales  made  by  licensed 
parties,  and  by  the  terms  of  the  agreement  complainant  only  under- 
took to  prosecute  infringers.  If  the  action  of  the  oomplainant  was 
such  that  it  resulted  practically  in  stopping  infringement,  he  fulfilled 
the  spirit  and  the  meaning  of  his  obligation  to  the  defendant  to  use 
reasonable  diligence  in  prosecuting  unlicensed  sellers. 

There  are  two  controlling  facts  bearing  upon  this  question  which 
stand  admitted :  First,  that  all  the  infringements  of  which  defend- 
ants complained,  and  now  complain,  took  place  prior  to  November, 
1881;  and,  second^  that  after  the  suits  were  brought  by  complainant 
the  defendants  continued  to  recognize  the  agreement  as  binding  until 
June,  1883,  when  they  placed  their  right  to  repudiate  it  upon  another 
ground. 

The  reasonable  deduction  from  all  the  facts,  as  they  appear  upon 
the  pleadings,  is  that  the  complainant  used  reasonable  efforts  to  stop 
infringements;  that  within  a  few  mouths  these  efforts  were  success- 
ful ;  and  that  bis  conduct  was  acceptable  to  the  defendants  until  other 
causes  of  disagreement  arose. 

The  defendants  contend  that  the  complainant  has  refused  to  allow 
them  the  benefit  of  additional  advantages  granted  to  other  licensees 
subsequent  to  the  license  to  defendant*  It  was  upon  this  ground 
that  they  insisted  the  complainant  should  finish  their  gloves  with  the 
new  appliances  invented  by  him  subsequent  to  the  date  of  their 
license,  and  upon  his  refusal  to  do  so  that  they  undertook  to  finish 
their  gloves  themselves,  and  to  use  the  new  appliances  therefor. 

The  pleadings  show  that  after  the  license  to  the  defendants  was 
granted,  the  complainant  devised  and  patented  improvements  upon 
the  old  appliances;  that  in  May,  1883,  he  transferred  to  Foster,  Paul 
&  Co.  his  business  and  his  patents,  reserving,  however,  such  an  in- 
terest therein  as  would  enable  him  to  carry  out  his  agreements  with 
his  existing  licensees;  that  thereupon  he  notified  the  defendants  that 
they  could  elect  to  have  their  gloves  finished  by  him  under  the  exist- 
ing agreement  as  theretofore,  or  they  might  surrender  their  license 
and  receive  from  Foster,  Paul  &  Go.  a  new  license,  under  which  that 
firm  would  finish  the  gloves  with  the  new  appliances ;  that  accompany- 
ing said  notice  the  complainant  sent  defendants  the  form  of  the  new 
license  to  be  issued  by  Foster,  Paul  &  Co. ;  that  this  license  provided 
that  the  licensee  should  be  entitled  to  have  the  new  appliances  used 
in  finishing  their  gloves,  and  also  contained  conditions  in  some  re- 
spects more  favorable,  and  in  others  less  favorable,  to  licensees  than 
those  of  the  old  license.  The  defendants  refused  to  accept  the  new 
license,  insisted  that  complainant  should  finish  their  gloves  with  the 
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new  appliances,  and  notified  him  that  if  he  refused  to  do  so  they  should 
supply  themselves  with  the  new  fastenings  and  finish  their  own  gloves 
therewith;  and  thereupon,  complainant  having  refused  to  comply 
with  their  demands,  they  adopted  the  course  they  had  indicated  they 
should  adopt.  The  position  of  the  defendants,  therefore,  is  this :  they 
insist  that  they  are  entitled  to  be  furnished  with  the  new  appliances 
by  the  complainant  on  the  same  terms  of  the  old  license ;  and,  while 
they  demand  the  benefit  of  the  more  favorable  terms  of  the  new 
license,  they  refuse  to  accept  those  which  are  more  onerous.  The 
error  of  this  theory  originates  in  a  radical  misconception  of  the  mean- 
ing of  the  agreement.  They  are  entitled  to  the  additional  advantages 
offered  by  a  new  license  only  when  the  terms  and  conditions  of  the 
new  license  are  more  liberal  for  the  licensee  than  those  of  the  old 
license.  The  obvious  purpose  of  the  condition  was  to  put  the  defend- 
ants on  an  equality  with  any  future  licensees.  If  taken  in  all  its  parts^ 
the  new  license  is  not  more  favorable  to  the  licensee  than  the  old;  the 
occasion  does  not  arise  upon  which  the  condition  becomes  operative. 

It  cannot  be  determined  as  a  matter  of  law  or  as  a  question  of  fact 
that  the  new  licenses  offered  by  the  complainant  in  the  name  of  Fos- 
ter, Paul  &  Co.  were  more  liberal  in  their  terms  towards  licensees  than 
were  the  old  ones.  The  defendants  evidently  considered  that  they 
were  not,  because  they  refused  to  accept  the  new  license.  The  com- 
plainant gave  the  defendants  the  option  of  deciding  whether  they 
preferred  the  new  license  to  the  old  one ;  and  after  the  defendants 
elected  to  refuse  the  new  one  they  cannot  be  heard  to  allege  that  its 
terms  were  more  advantageous  to  them.  Instead  of  accepting  its 
benefits  cum  anere,  they  insisted  on  determining  for  themselves  what 
parts  they  would  accept  and  what  they  would  reject.  If  4his  were 
permissible,  instead  of  being  placed  upon  an  equality  with  the  new 
licensees,  they  would  enjoy  superior  privileges  to  them.  Such  a  re- 
sult was  never  contemplated  by  the  agreement,  and  is  opposed  to  any 
legitimate  interpretation  of  its  terms. 

The  defendants  also  contend  that  by  the  terms  of  their  license 
agreement  with  complainant  they  were  entitled  to  have  their  gloves 
finished  with  lacing  studs  or  lacing  hooks,  at  their  option,  and  that 
the  complainant  has  refused  to  finish  their  gloves  with  studs.  The 
fallacy  of  their  position  consists  in  construing  an  option  belonging  to 
the  complainant  as  one  belonging  to  them.  Article  5  of  the  agreement 
16  the  covenant  on  the  part  of  the  complainant  in  reference  to  finish- 
ing the  gloves  for  the  defendants,  and  obligates  him  to  "cause  them 
to  be  finished  by  the  application  of  lacing  studs  or  hooks  and  lacings." 
If  there  were  nothing  else  than  the  language  of  this  condition  to  re- 
sort to  for  construction,  it  would  seem  clear  that  the  promise  of  the 
complainant  would  be  performed  by  applying  either  lacing  studs  or 
hooks.  The  promise  is  in  the  alternative  and  the  election  with  the 
promisor.  The  ancient  case  cited  in  McNiit  v.  Clark,  7  Johns-  466, 
where  the  obligor  promised  to  pay  £20  or  20  bales  of  wool,  estab- 
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lished  the  rule.  As  stated  by  Redpibld,  0.  J.,  in  Mayer  v.  Dwinell, 
29  Yt.  298,  "a  promise  in  the  alternative  puts  the  alternative  in 
the  election  of  the  promisor,  unless  there  is  something  to  take  it  out 
of  the  general  rule."  There  are  pther  provisions  of  the  agreement 
^hich  enforce  this  interpretation  of  the  condition,  and  indicate  that 
the  complainant  was  to  determine  whether  lacing  studs  or  hooks 
should  be  applied.  Such  are  the  provisions  which  require  defendants 
to  give  notice  in  advance  to  the  complainant  of  various  details  relat- 
ing to  the  finishing  of  the  gloves,  but  are  silent  as  to  the  kind  of 
fastenings  to  be  applied.  But  perhaps  the  most  satisfactory  reason 
for  construing  the  condition  as  indicated  is  the  construction  the  par- 
ties have  placed  upon  it  themselves  by  their  conduct  until  this  con- 
troversy arose.  When  both  parties  have  acted  upon  a  certain  con- 
struction of  an  ambiguous  document,  that  construction,  if  in  itself 
admissible,  will  be  adopted  by  the  court.     Pollock,  Cont.  392. 

These  considerations  dispose  of  all  the  important  questions  in  the 
case.  There  is  no  reason  to  suppose  that  the  defendants  have  desired 
to  disregard  the  complainant's  rights,  but  they  have  acted  on  a  false 
construction  of  the  agreement. 

A  decree  for  an  injunction  and  an  accounting  is  ordered  for  com- 
plainant. 


Amesioan  Diamond  Drill  Go.  v.  Sullivan  Machine  Co. 
ICfircuit  CourU  S,  D.  New  York.    July  21. 1884." 

Patent  Law— Lbbchot  Patent  Stone- Drills— Anitolab  Stock— Convex  Bor- 
INO  Bar. 

The  intent  of  the  patentee  having  been  to  apply  for  and  obtain  a  patent  for 
an  annular  stock*  and  not  for  a  tool  that  did  not  leave  a  core,  and  the  specifica- 
tion and  the  claim  having  been  framed  so  as  to  describe  the  annular  tool  and 
no  other,  there  was  in  the  original  patent,  according  to  modern  decisions,  no 
error  which  had  arisen  through  inadvertence,  accident,  or  mistake,  nor  was 
there  any  defectiveness  or  insufficiency  in  the  specification. 

In  Equity. 

Edmund  Wetmore,  for  plaintiff. 

E.  T.  Rice  and  Alvan  P.  Hyde^  for  defendant. 

Shipman,  J.  In  1875  this  court  passed  an  interlocutory  decree  en- 
joining  the  defendant  against  the  further  infringement  of  the  second 
claim  of  reissued  letters  patent  No.  3,690,  to  Asahel  J.  Severance,  as 
assignee  of  Budolph  Leschot,  dated  October  26, 1869,  for  an  improved 
rock-drill.  The  original  patent  was  issued  to  Leschot,  and  was  dated 
July  14, 1863.  The  interlocutory  decree  was  subsequently  modified 
so  as  to  enjoin  against  the  infringement  of  the  third  claim  of  the  re- 
issue.  An  accounting  has  been  had  before  a  master,  whose  report 
now  comes  for  confirmation,  and  the  case  is  ready  for  a  final  decree* 
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Exceptions  have  been  taken  on  both  sides  to  the  report,  but  all  the 
exceptions  are  overruled,  and  the  report  is  confirmed  as  containing  a 
correct  finding  upon  the  questions  which  were  referred  to  the  master. 

The  important  question  is,  whether,  under  the  recent  decisions  of 
the  supreme  court,  the  second  and  third  claims  of  the  reissue  are 
valid,  and  whether  the  final  decree  should  not  be  for  a  dismissal  of 
the  bill.     Perkins  v.  Fourniquet,  16  How.  82. 

The  invention,  the  second  and  existing  reissue,  and  the  infringing 
device  were  described  in  the  opinion  in  the  ease  of  American  Dia- 
mond Rock  Boring  Co.  v.  Sullivan  Machine  Co.  14  Blatchf.  C.  C.  119. 
The  descriptive-  part  of  the  original  patent  was  substantially  the 
same  as  the  corresponding  portion  of  the  present  reissue.  The  single 
claim  of  the  original  was  as  follows : 

"The  tool  for  boring  or  cutting  rock,  or  other  nard  substances,  composed  of 
an  annular  or  tubular  stock  or  crown,  armed  with  a  series  of  diamonds,  and 
operating  substantially  as  herein  specified." 

The  defendant's  device  had,  instead  of  an  annular  boring  head,  a 
convex  boring  bead  armed  with  diamonds,  and  with  two  holes  on  its 
surface  for  the  passage  of  water.  By  this  device  the  entire  portion 
of  rock  which  is  acted  upon  by  the  tool  is  abraded. 

The  second  and  third  claims  of  the  present  reissue  are  as  follows : 

"(2)  The  row  of  cutting  edges,  a*,  when  attached  to  a  revolving  boring 
head,  so  as  to  project  beyond  the  circumference  thereof,  for  the  purposes 
specified. 

"(3)  In  combination  with  a  revolving  and  progressing  boring  head,  having 
cutting  points  projecting  beyond  the  periphery  thereof,  a  hollow  central  drill- 
rod,  through  which  the  water  is  forced  or  passed." 

The  plaintiff  insists  that  Leschot's  actual  invention  was  a  revolving 
and  progressing  boring  head  armed  with  cutting  points  projecting  be- 
yond its  periphery,  so  that  they  will  cut  a  hole  of  larger  diameter  than 
that  of  the  boring  head  and  drill,  and  give  a  clearance,  and  a  hollow 
drill-rod  adapted  by  reason  of  its  tubular  form  to  permit  the  injec- 
tion of  water  through  the  orifice  in  the  boring  head  to  wash  away 
the  detritus;  and  further,  that  Leschot  described  in  the  original  pat- 
ent the  manner  in  which  the  diamonds  were  placed,  so  that  a  larger 
diameter  was  given  to  the  hole  than  that  of  the  boring  head.  Both 
these  positions  are  true.  The  plaintiff  then  says  that  the  original 
2la,im  did  not  limit  the  patent  to  an  annular  boring  head,  but  ex- 
pressly included  a  tubular  one,  so  that  a  convex  head  was  included 
in  the  patent  as  originally  granted,  and  therefore  that  the  new  claims 
of  the  reissue  are  not  an  expansion  of  the  original.  The  plaintiff 
understands  the  words  "annular  or  tubular"  to  mean  that  "the  head 
may  be  annular,  so  as  to  have  a  core,  or  tubular,  so  as  to  permit  the 
passage  of  water;  and  that  in  any  case  the  head  must  be  tubular,  in 
the  sense  of  a  passage  through  it  for  the  flow  of  water." 

If  the  claim  of  the  original  patent  did  limit  the  invention  as  pat- 
anted  to  an  annular  crown  which  would  necessarily  bore  an  annular 
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hole,  having  a  central  core,  the  plaintiff  admits  that  the  second  and 
third  claims  of  the  reissue  are  an  enlargement  of  the  original  patent, 
and,  being  contained  in  a  reissae  which  was  granted  six  years  after 
the  date  of  the  original  patent,  are  void. 

The  sole  idea  of  Leschot  when  he  obtained  his  original  patent  was 
that  he  had  a  tool  which  bored  an  annular  groove,  leaving  a  central 
core  or  kernel.  He  did  not  see  that  his  invention  was  broader  than 
his  statement  of  it,  and  conld  be  made  very  usefol  for  channeling  or 
catting  from  the  quarry  blocks  of  marble  or  rock  by  making  a  series 
of  holes  which  did  not  leave  a  core.  But  he  presented  his  invention 
to  the  patent-office  as  one  which  had  the  single  office,  so  far  as  its 
cutting  character  was  concerned,  of  boring  annular  holes  or  grooves, 
and  which  was  so  constructed  as  to  leave  a  central  core  within  the 
hole  or  groove.  He  said,  indeed,  that  the  operation  of  his  tool  would 
be  assisted  by  the  injection  of  a  stream  of  water  through  the  tubular 
bar,  for  the  purpose  of  washing  out  the  detritus,  but  this  sentence  or 
paragraph  makes  it  plain  that  he  considered  that  the  chief  function 
of  the  tubular  crown  was  to  make  an  annular  hole  which  should  have 
a  core.  The  stock  must  be  annular,  and,  being  annular,  it  could  admit 
a  stream  of  water  through  the  hollow  bar.  The  claim  of  the  original 
patent  was  not  intended  to  enlarge  the  descriptive  part  of  the  speci- 
fication, but  to  describe  compactly  and  tersely  the  very  invention 
which  he  had  previously  described  more  at  length,  and  the  words  ''an- 
nular or  tubular"  in  the  claim  are  synonymous,  and  were  intended  to 
convey  the  same  idea  which  the  patentee  had  expressed  in  the  de- 
scriptive part  of  the  specification.  Therefore,  if  the  patent  was  to 
include  a  convex  boring  bar,  and  so  include  the  actual  iiivention,  it 
must  be  reissued.  But  the  intent  of  the  patentee  having  been  to 
apply  and  obtain  a  patent  for  an  annular  stock,  and  not  for  a  tool 
which  did  not  leave  a  core,  and  the  specification  and  the  claim  hav- 
ing been  framed  so  as  to  clearly,  accurately,  and  precisely  describe 
the  annular  tool  and  no  other,  there. was  in  the  original  patent,  ac- 
cording to  the  modem  decisions,  no  error  which  had  arisen  through 
inadvertence,  accident,  or  mistake,  nor  was  there  any  defectiveness 
or  insufficiency  in  the  specification. 

The  interlocutory  decree  was  right,  according  to  the  theories  of  the 
law  which  were  generally  accepted  in  1875.  It  is  wrong  as  the  law 
now  stands. 

The  decree  dismissing  the  bill  for  the  reason  herein  set  forth  will 
be  settled,  if  desired,  upon  hearing. 
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Habt  and  others  v.  Leaoh  and  otbers. 
{DiBtriet  Chwri,  D.  Maryland.    July  5, 1884.) 

ShIFFINO  — OhABTBR-PaBTT  — BOiL  OF  LADm0— ElCBBZZLBHBirr  BT   MASfTBB  — 

Fbuit  Caroo— Gold  Coin— Usage  op  Trade. 

A  vessel  was  specially  chartered  for  a  lump  sum  to  make  a  yoyage  from  Bal- 
timore to  the  Bahama  islands,  the  charterers  to  furnish  '*  ballast  out  and  a  cargo 
of  fruit  back.'*  A  sum  in  gold  coin  was  given  by  charterere  to  the  master,  for 
which  he  gave  a  bill  of  lading,  *'  freight  as  per  charter-party."  On  the  voyage 
out  the  master  left  the  ship,  having  embezzled  the  money.  EM,  that  under 
the  charter-party  the  owners  did  not  contract  for  the  safe  carriage  of  gold  coin, 
and  that  the  bill  of  lading  was  given  without  authority.  Held^  further,  that 
the  alleged  usage  in  the  fruit  trade  with  the  Bahamas  to  send  out  in  the  vessel 
gold  coin  with  which  to  purchase  the  return  cargo  was  not  proved  to  be  such 
a  usage  as  would  bind  a  specially  chartered  vessel  as  carrier  of  the  gold,  and 
that  in  this  case  the  master  received  the  gold  as  bailee  of  the  charterers. 

In  Admiralty. 

Barton  d  Wilmer,  for  libelants. 

John  H.  Handy,  for  respondents. 

MoBBis,  J.  The  libelants  are  importers  of  fmit  in  the  city  of  Bal- 
timore, and  chartered  from  the  respondents  the  schooner  B.  A.  Wag- 
ner»  of  about  50  tons,  for  a  voyage  to  the  Bahama  islands  and  back. 
The  schooner  had  jast  made  several  such  trips  in  the  same  employ- 
ment under  a  charter  between  the  same  parties.  The  present  char- 
ter was  dated  June  14,  1883,  and  by  it  the  respondents  (the  owners) 
chartered  the  vessel  to  the  libelants  for  a  voyage  from  Baltimore  to 
one  or  more  ports  in  the  Bahama  islands,  and  back  to  Baltimore, 
"the  vessel  to  be  tight,  etc.,  and  receive  on  board  the  merchandise 
hereinafter  mentioned,"  and  the  charterers  engaged  to  provide  and 
furnish  to  the  vessel  "ballast  outward,  and  a  cargo  of  fruit  back  to 
Baltimore/'  and  agreed  to  pay  a  lump  sum  of  $500  for  the  round 
voyage  on  a  proper  delivery  of  cargo  at  Baltimore.  The  agent  of  the 
owners,  (who  was  also  part  owner  of  the  schooner,)  as  well  as  the 
charterers,  lived  in  Baltimore.  When  the  vessel  was  first  chartered, 
on  April  12,  1883,  there  was  some  discussion  between  them  about 
the  appointment  of  a  proper  master  familiar  with  the  fruit  trade  and 
the  ports  to  be  visited,  and  upon  the  recommendation  of  the  charter- 
ers the  owners  appointed  a  certain  McCahan  to  be  master.  He  was 
a  mariner  of  experience  in  this  particular  fruit  trade  with  the  Ba- 
hamas, and  a  man  of  good  reputation,  and  frequently  employed  by 
the  charterers.  He  made  the  earlier  voyages  of  the  season  satisfac- 
torily, but  on  the  voyage  in  question  the  charterers  intrusted  to  him 
in  Baltimore  a  bag  containing  $1,200  in  gold  coin,  to  be  delivered  to 
their  agent  at  the  Island  of  Eiuthera,  to  purchase  pine-apples  for  the 
return  cargo,  and  when  the  vessel  had  proceeded  down  the  bay  as 
far  as  Fortress  Monroe  he  went  ashore,  taking  the  gold,  and  has  not 
been  heard  of  since.  When  the  gold  coin  was  given  to  the  master, 
be  executed  a  bill  of  lading  in  usual  form,  undertaking  to  deliver  the 
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gold  to  "J.  W.  Culmer,  Tarpan  Bay,  Eluthera;  freight  as  per  charter- 
party." 

This  is  a  libel  against  the  owners  of  the  schooner  to  hold  them  for 
the  non-delivery  of  the  gold.  The  respondents  deny  their  liability,  al- 
leging that  the  bill  of  lading  was  given  without  their  knowledge  or 
authority,  and  that  the  only  contract  binding  upon  them  is  the  char- 
ter-party, and  that  by  its  terms  they  did  not  undertake  the  carriage 
of  gold  coin.  The  libelants,  however,  contend  that  the  charter-party 
is  the  usual  one  by  which  vessels  are  hired  for  the  pine-apple  fruit 
trade  between  Baltimore  and  other  ports  of  the  United  States  and 
the  Bahama  islands,  and  that  it  is  well  known  that  it  is  impossible  to 
use  drafts  or  letters  of  credit  in  those  islands,  and  that  there  is  a  gen- 
eral usage  in  that  trade  by  which,  under  such  a  charter,  unless  the 
vessel  takes  oat  merchandise  for  that  purpose,  she  takes  out  gold 
coin  with  which  to  purchase  the  cargo  of  pine-apples  which  she  is  to 
bring  back,  and  that  under  this  usage  the  hire  agreed  to  be  paid  for 
the  vessel  for  the  round  trip  includes  the  transportation  of  gold,  if 
gold  is  sent  out. 

It  must  be  conceded,  I  think,  that,  as  this  was  not  a  general,  but 
a  specially  chartered  vessel,  the  giving  of  the  bill  of  lading  does  not 
alter  the  rights  of  the  parties  to  this  cause.  The  bill  of  lading  is  an 
acknowledgment  of  what  is  otherwise  fully  proved  in  this  case,  viz., 
that  the  gold  was  delivered  to  the  master,  and  was  taken  on  board  by 
him ;  but,  as  between  owner  and  charterer,  it  does  not  vary  the  con- 
tract created  by  the  charter-party.  If,  therefore,  by  the  terms  of  the 
charter-party  itself,  or  by  its  terms,  as  explained  by  any  proved  and 
admissible  usage,  the  charterers  had  the  right  to  send  out  the  gold  at 
the  risk  of  the  vessel,  then  the  owners  are  liable,  but  not  because  the 
master  gave  the  bill  of  lading  contracting  for  its  safe  carriage.  The 
master  has  authority  to  do  all  things  necessary  for  the  performance 
of  the  charter-party,  but  he  cannot  vary  the  contract  which  the  owner 
has  made.  Oracle  v.  Palmer,  8  Wheat.  639;  Abb.  (12th  Ed.)  89 ;  1 
Pars.  Shipp.  &  Adm.  286.  A  fair  test  of  the  authority  of  the  mas- 
ter to  contract  for  the  transportation  of  the  gold  under  the  charter- 
party  is  to  consider  whether,  if  the  owners  had  refused  to  give  such  a 
bill  of  lading,  the  libelants  would  have  had  an  action  for  the  breach 
of  the  charter-party.  The  language  of  the  charter-party  is  that  the 
vessel  shall  receive  on  board  the  merchandise  hereinafter  mentioned, 
"ballast  outward,  and  a  cargo  of  fruit  back  to  Baltimore."  It  is  said 
that,  by  the  usage  of  this  trade,  under  such  a  charter,  merchandise 
is  constantly  sent  out  instead  of  ballast.  Such  may  be  the  usage  and 
the  understanding,  for  the  merchandise  furnishes  the  weight  to  stiffen 
the  ship,  and  is,  in  one  sense,  ballast,  at  the  same  time  that  it  is  cargo, 
and  the  stipulation  that  the  charterer  shall  furnish  ballast  is  inserted 
for  the  protection  of  the  owners.  But  how  can  the  language  be  ex- 
tended so  as  to  apply  to  a  bag  of  gold  coin,  which  is  neither  merchan- 
dise nor  ballast,  any  more  than  bank-notes  would  be?    It  seems  to 
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me,  therefore,  unless  the  charter  is  controlled  by  usage,  the  sufficient 
answer  of  the  owners  to  such  an  action  would  be  that  they  had  not 
refused  anything  which,  by  the  charter-party,  they  were  required  to  do. 

Let  us  consider,  then,  what '  is  proved  in  respect  to  the  alleged 
usage.  It  is  shown  to  be  a  fact  well  known  to  all  the  parties  to  this 
charter-party  that  the  cargo  for  which  this  vessel  was  to  go  out  could 
only  be  purchased  with  money  or  merchandise,  and  that  vessels  in 
that  trade  must  take  out  either  one  or  the  other.  But  when  money 
is  sent  I  do  not  think  it  is  shown  that  there  is  any  settled  course  of 
business.  The  regular  importation  of  pine-apples  from  these  islands 
is  confined  to  the  libelants  and  one  other  firm  in  the  city  of  Balti- 
more. It  is  shown  that  the  vessels  are  uniformly  chartered  at  a 
lump  sum  for  a  round  trip,  but  it  appears  that  sometimes  the  char- 
terer sends  a  supercargo.  Sometimes,  in  addition  to  the  master,  a 
man  of  special  experience  is  sent,  who  acts  as  navigator,  and  is  paid 
by  the  owner,  but  who  also  acts  as  supercargo  for  the  charterer.  In 
these  cases  the  pernon  who  is  supercargo  is  intrusted  with  the  money. 
As  a  rule,  when  there  has  been  no  navigator  or  supercargo,  and  the 
money  has  been  intrusted  to  the  master,  no  bill  of  lading  has  been 
taken,  but  a  simple  receipt  from  him.  In  the  two  voyages  made  by 
this  same  master  in  this  vessel  for  the  same  parties  in  April  and  May, 
just  preceding  the  present  voyage,  no  bill  of  lading  was  taken.  It 
would  seem  that  taking  a  bill  of  lading  was  the  exceptional  and  not 
the  usual  course.  It  appears  that,  for  this  trade,  if  there  is  no  su- 
percargo, there  is  required  a  master,  who,  from  experience,  under- 
stands the  care  of  a  cargo  of  fruit,  and  is  something  of  a  judge  of  it, 
and  is  able  to  see  to  the  charterer's  interest  in  dealing  with  the 
agents  who  are  to  procure  the  cargoes.  He  is  therefore  either  se- 
lectied  upon  the  recommendation  of  the  charterers,  or  is  a  man  al- 
ready favorably  known  to  them,  and  when  the  vessel  is  about  to  sail, 
if  money  is  sent  it  is  handed  to  him,  together  with  his  letters  of  in- 
structions. The  vessels  hired  for  this  trade  are  not  regularly  en- 
gaged in  it,  but  are  usually  vessels  whose  regular  employment  is  to 
carry  oysters  on  the  Chesapeake  during  the  colder  months,  and  which 
make  an  occasional  voyage  for  fruit  when,  during  the  spring  and 
summer  months,  they  cannot  pursue  their  regular  business. 

It  does  not  appear  to  me  to  be  established  by  the  proof  that  there 
is  a  usage  for  money  to  be  taken  out  by  the  master  at  the  risk  of  the 
ship,  or  that  a  bill  of  lading  is  usually  given  for  it,  or  that  it  has  been 
understood  that  the  vessel  undertook  with  regard  to  it  the  obligations 
of  a  carrier.  The  carriage  of  money  cannot  by  any  construction  of 
the  charter-party  be  found  within  its  terms.  It  is  an  employment 
well  known  to  be  attended  with  exceptional  risks  of  every  sort,  for 
which  carriers  are  usually  special?)'  compensated.  It  would  seem  in 
the  highest  degree  improbable  that  vessel-owners  would  make  no  dif- 
ference in  the  rate  of  compensation  for  assuming  responsibility  for 
stone-ballast,  and  the  great  risk  of  the  safe  carriage  and  delivery  of 
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sufficient  gold  to  purchase  a  cargo.  If  such  an  interpretation  of  the 
charter  is  sought  to  be  made  out  by  usage,  there  is  every  reason  that 
the  usage  should  be  required  to  be  certain,  uniform,  and  established. 

There  are  authoritative  cases  which  hold  that  where,  by  settled 
course  of  business  and  custom,  a  carrier  who  undertakes  the  carriage 
of  goods  for  sale,  is,' without  any  additional  compensation,  to  bring 
back  the  proceeds  of  the  goods  and  pay  the  money  over  to  the  ship- 
per, that  the  vessel  and  owners  are  bound  for  the  master's  default  if 
he  does  not  pay  over  the  money;  it  being  held  that  under  the  usage 
the  whole  business  was  one  employment,  all  compensated  for  by  the 
freight.  Kemp  v.  Covghtry,  11  Johns.  107;  Emery  v.  Hersey,  4 
Greenl.  407.  But  these  were  cases  of  common  carriers,  and  not  of 
vessels  specially  chartered  for  a  lump  sum.  The  amount  of  money 
to  be  returned  was  dependent  on  the  amount  of  merchandise  for 
which  freight  was  paid,  and  therefore  bore  a  direct  relation  to  the 
compensation  received.  In  cases  similar  to  the  present  one  this  ele- 
ment of  certainty  is  wanting.  The  money  sent  out  is  a  mere  esti- 
mate of  the  cost  of  the  return  cargo.  In  the  voyage  just  before  the 
present  one  these  charterers  sent  out  by  this  same  master  $2,500  in 
gold,  besides  merchandise,  together  sufficient  in  value  to  pay  for  two 
cargoes, — one  to  be  sent  home  by  a  vessel  they  expected  to  obtain 
in  the  Bahamas. 

After  a  careful  consideration  of  this  case,  I  have  not  been  able  to 
find  any  usage  proved  which  can  control  the  charter-party,  and  am 
of  opinion  that  in  taking  the  gold  the  master  acted  as  bailee  for  the 
charterers,  and  not  in  his  own  capacity  as  master.  If,  in  a  similar 
case,  it  is  intended  that  gold  shall  be  carried  under  the  contract  of 
affreightment,  nothing  is  easier  than  to  so  word  the  charter-party. 

Libel  dismissed. 
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GuBGEB  t7.  Western  N.  C.  B.  Go.  and  others. 
(Circuit  Court,  W.  D.  North  Carolina.    Spring  Term,  1884.) 

1.  PLBADmo  Ain>  Practice— Common-Law  Forms  of  Aotiok— North  CAROLmA« 

Although  the  old  forms  of  actions  at  common  law  have  been  abolished  by 
the  constitution  and  statutes  of  North  Carolina,  and  a  cIyU  action  substituted 
as  a  remedy,  in  all  cases  at  law  and  in  equity  the  old  distinctions  must  be  kept 
in  view  in  giving  redress. 

2.  Same— Action  against  Corporation— EquiTABLB  Riqhts  op  Private  Per- 

sons IN  Corporate  Property. 

The  graf>am€n  of  the  action  being  a  tort  alleged  to  have  been  committed  by 
the  defendant  corporation  alone,  the  action  is  properly  brought,  and  can  be 
maintained  against  the  corporation  without  the  joinder  of  private  individuals 
who  claim  to  be  the  equitable  owners  of  the  property  held  and  emploved  by 
the  corporation.  Such  individuals  might  be  made  liable  by  way  of  adoption 
and  ratification  of  the  wrong  done  by  their  agents,  but  they  are  not  necessary 
parties  to  this  action. 

B,  Rbmovai«  of  Cause— NoN-RBsrDENT  Defendant  by  Consent. 

Whether,  after  action  brought  in  a  state  court,  (the  necessary  parties  being 
residents  of  the  same  state,)  a  non-resident — admitted  by  consent  as  a  defend- 
ant—can have  a  removal  to  a  federal  court,  qtiare, 

4.  Same — Distinct  Cause  of  Action. 

To  entitle  a  party  to  a  removal,  under  section  2  of  the  act  of  March  8, 1875, 
e.  137,  there  must  exist  a  distinct  cause  of  action  in  the  suit,  in  respect  to  which 
all  the  necessary  parties  on  one  side  are  citizens  of  different  states  from  those 
on  the  other. 

5.  Same— Separate  Controversy  Act  op  March  3, 1875,  Ch.  137. 

The  word  "  controversy  "  is  employed  in  the  statute,  March  8, 1875,  e.  137, 
and  a  **  separate  controversy'*  is  not  identical  in  signification  with  a  **  separa- 
ble cause  of  action.'*  There  may  be  separate  remedies  against  several  parties 
for  the  same  cause  of  action,  but  there  is  only  one  subject-matter  involved. 
Separate  controversies,  within  the  meaning  of  the  statute,  are  separate  causes 
of  action,  either  of  which  might  be  sued  on  alone. 

6.  Same — Remedibb— Separate  Defendants. 

When  a  person  has  been  injured  by  the  tortious  acts  of  several  parties,  he 
has  for  the  injuries  sustained  one  cause  of  action  against  all ;  but  he  may  seek 
his  remedy  by  suing  any  or  all  the  wrong-doers.  If,  in  an  action  against 
one,  he  has  judgment,  he  cannot  afterwards  prosecute  a  joint  action,  because 
the  prior  judgment  is,  in  contemplation  of  law,  an  election  on  his  part  to  pursue 
his  several  remedy. 

7.  Bams— Action  at  Law— Equitabub  Right— Matbrialitt. 

To  constitute  a  controversy  in  an  action  at  law  there  must  be  allegations  on 
one  side  and  denials  on  the  other,  making  an  issue  either  in  fact  or  in  law. 
An  equitable  right  claimed  by  an  individual  in  the  property  of  the  corporation 
sued  IS  not  material  when  that  property  is  not  the  subject-matter  in  contro- 
versy at  law. 

8.  Same- Practice  in  North  Carolina— Civil  Actions— Law  and  EqunT— 

Pbacticb  in  United  States  Courts. 

According  to  the  liberal  mode  of  proceeding  in  civil  actions  in  North  Caro- 
lina parties  may  assert  equitable  rights  and  have  them  enforced  in  the  same 
action  ;  but  this  is  not  allowable  in  the  federal  courts,  where  legal  and  equi- 
table causes  of  action  and  defense  cannot  be  blended. 

9«  Same— Slection  bt  Plaintifp  as  to  Defendant  —  SussEquENT  Defend- 
ants. 

Election  of  remedy  is  a  right  which  the  law  gives  a  plaintiff  in  action  of  tori, 
and  this  right  cannot  properly  be  embarrassed  by  subsequently  made  defend- 
ants raising  new  and  independent  issues  in  the  pleadings. 
▼^2lF,no.2— 6 
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Motion  to  Bemand  Case  Bemoved  from  the  State  Court. 

J.  M.  Oudger  and  J.  H.  Merrimon,  for  plaintiff. 

Henry  d  Cummings,  M.  E,  Carter,  and  D.  Schenck,  for  defendants. 

Dice,  J.  In  the  complaint  filed  in  the  state  court  the  plaintiff  al- 
leges that  the  Western  North  Carolina  Bailroad  Company  is  a  corpo- 
ration duly  constituted  and  organized  under  the  laws  of  this  state, 
and  by  virtue  of  such  laws  was  authorized  and  empowered  to  survey, 
locate,  extend,  build,  and  complete  a  railroad  through  the  counties  of 
Buncombe  and  Madison  to  the  Tennessee  line,  near  or  at  Paint  Bock; 
that  in  the  exercise  of  such  powers  and  in  surveying  the  track  of  said 
railroad  through  the  main  street  in  the  town  of  Marshall,  in  Madison 
county,  (without  the  consent  of  said  town,)  it  wrongfully,  carelessly, 
and  negligently  placed  and  fixed  firmly  in  the  ground  in  said  street 
a  wooden  stake,  against  which  the  plaintiff  accidentally  struck  his  foot, 
whereby  he  was  thrown  to  the  ground  and  the  bone  of  his  right  thigh 
was  broken;  and  by  reason  of  said  injury  he  has  been  damaged 
$10,000,  and  he  is  entitled  to  recover  said  sum  from  the  railroad 
company  defendant. 

The  substance  of  the  complaint  thus  briefly  stated  shows  that  the 
civil  action  brought  originally  against  the  defendant  corporation  is 
in  the  nature  of  an  action  of  trespass  on  the  case  at  common  law.  Al- 
though the  old  forms  of  action  at  common  law  have  been  abolished 
by  the  constitution  and  statutes  of  this  state,  and  a  civil  action  sub- 
stituted as  a  remedy  in  all  cases  at  law  and  in  equity,  the  old  distinc- 
tions must  always  be  kept  in  view  in  giving  redress.  As  the  gravamen 
of  this  action  is  a  tort  alleged  to  have  been  committed  by  the  defend- 
ant corporation  alone,  the  action  was  properly  brought  and  could 
have  been  maintained  against  the  corporation  without  the  joinder  of 
A.  S.  Buford,  T.  M.  Logan,  and  W.  P.  Clyde,  the  other  defendants, 
who  claim  to  be  the  equitable  owners  of  the  property  held  and  em- 
ployed by  the  corporation.  It  may  be  that,  as  the  act  complained  of 
was  done  in  the  interests  of  the  owners  of  the  property,  and  for  their 
use  and  benefit  in  carrying  out  their  purposes  in  constructing  the 
railroad,  they  might  be  made  liable  by  way  of  adoption  and  ratifica- 
tion of  the  wrong  done  by  their  agents;  but  they  are  not  necessary 
parties  to  this  action. 

The  record  of  the  case  shows  no  order  of  the  state  court  allowing 
or  directing  the  individual  defendants  to  be  made  parties,  but  it  is 
conceded  by  the  counsel  of  plaintiffs  that,  by  consent,  they  were  al- 
lowed to  become  parties,  and  they  filed  an  answer  setting  up  their  equi- 
table rights  of  property  at  a  term  of  the  court  subsequent  to  the  com- 
mencement of  the  action.  When  admitted  as  parties  the  individual 
defendants  filed  a  petition  to  remove  the  case  in  this  court  under  the 
second  clause 'of  the  second  section  of  the  act  of  March  3,  18.75. 

In  Gibson  v.  Bruce,  108  U.  S.  561,  S.  C.  2  Sup.  Ct.  Bep.  873,  the 
supreme  court  decided  that  "a  suit  cannot  be  removed  from  a  state 
court,  under  the  act  of  1875,  unless  the  requisite  citizenship  ,ofi  the 
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parties  exists,  both  when  the  snit  was  begun  and  when  the  petition 
of  removal  was  filed." 

It  is  insisted  by  the  counsel  of  defendants  that  this  rule  cannot 
apply  to  a  case  like  the  one  before  us,  where  persons  who  were  non- 
resident citizens  at  the  time  of  the  commencement  of  the  action,  and 
who  were  then  interested  in  the  asserting  of  property  held  by  the 
defendant  corporation,  and  who  have  been  admitted  as  parties  at  a 
subsequent  term  for  the  purpose  of  protecting  their  rights.  I  was 
much  impressed  with  the  plausibility  and  force  of  the  views  of  the 
counsel  upon  this  subject,  but  it  is  not  necessary  for  me  to  decide  the 
question,  as  there  is  another  question  involved  in  the  case  upon  which 
the  judge  in  the  state  court  decided  correctly  in  refusing  to  grant  an 
order  of  removal  to  this  court.  From  this  decision  an  appeal  was 
taken  to  the  state  supreme  court,  where  it  was  affirmed,  and  I  con- 
cur in  the  legal  principles  announced.  Gudger  v.  W.  N.  C.  iJ.  R.  87 
N.  C.  325. 

In  construing  the  second  clause  of  the  second  section  of  the  act  of 
1875,  Chief  Justice  Waits,  in  speaking  for  the  supreme  court,  said, 
in  Hyde  v.  RuUe,  104  U.  8.  407: 

"To  entitle  a  party  to  a  removal  under  this  clause  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action,  in  respect  to  whicli  all  the  neces- 
sary parties  on  one  side  are  citizens  of  different  states  from  those  on  the 
other." 

Referring  to  the  case  of  Barney  v.  Latham,  108  U.  8.  205,  he 
further  said : 

"  When  two  sach  causes  of  action  are  found  united  in  one  suit,  we  held,  in 
the  case  last  cited,  there  could  be  a  removal  of  the  whole  suit  on  the  petition 
of  one  or  more  of  the  plaintiffs  or  defendants  interested  in  the  controversy, 
which,  if  it  had  been  sued  on  alone,  would  be  removable.  But  that,  we 
think,  does  not  meet  the  requirements  of  this  case.  This  suit  presents  but  a 
single  cause  of  action;  that  is  to  say,  a  single  controversy.  The  issues  made 
by  the  pleadings  do  not  create  separate  controversies,  but  only  show  the 
questions  which  are  in  dispute  between  the  parties  as  to  their  one  contro- 
versy." 

The  word  "controversy"  is  employed  in  the  statute,  and  a  separate 
controversy  is  not  identical  in  signification  with  a  separable  cause  of 
action.  There  may  be  separate  remedies  against  several  parties  for  the 
same  cause  of  action,  but  there  is  only  one  subject-matter  of  contro- 
versy involved.  Where  there  are  separate  and  distinct  causes  of  ac- 
tion in  the  same  suit,  either  of  which  might  have  been  sued  on  alone, 
then  there  are  separate  controversies  within  the  meaning  of  the  stat- 
ute.    Boyd  V.  OiU,  19  Fed.  Bgp.  145,  and  cases  cited. 

In  the  case  before  us  the  plaintiff  alleges  but  one  cause  of  action, 
and  sues  only  the  corporation  defendants  The  other  defendants  sub- 
sequently became  parties  defendant  by  consent,  and  in  answer  to  the 
allegations  against  their  co-defendants  they  say  that  they  have  no 
knowledge  or  information  sufficient  to  form  a  belief. 

When  a  person  has  been  injured  by  the  joint  tortious  acts  of  several 
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parties,  he  has,  for  the  injury  sustained,  one  cause  of  action  against 
all ;  but  he  may  seek  his  remedy  by  suing  any  or  all  of  the  wrong- 
doers. If  he  sues  each  one  separately,  the  same  subject-matter  of 
controversy  is  involved  in  all  the  actions,  and  he  can  have  but  one 
satisfaction  for  the  same  injury.  If  he  sues  any  one  of  them  sepa- 
rately, and  has  judgment,  he  cannot  afterwards  seek  his  remedy  in 
a  joint  action,  because  the  prior  judgment  against  one  is,  in  contem- 
plation of  law,  an  election  on  his  part  to  pursue  his  several  remedy. 
Sessions  v.  Johnson,  95  U.  S.  347.  This  election  of  remedy  is  a  right 
which  the  law  gives  to  a  plaintiff  in  actions  of  tort,  and  in  the  case 
before  us  he  elected  to  pursue  a  several  remedy  against  the  corpora- 
tion defendant,  and  this  right  cannot  properly  be  embarrassed  by 
subsequently  made  defendants  raising  new  and  independent  issues  in 
the  pleadings.  The  plaintiff  alleges  no  cause  of  action  against  the 
individual  defendants,  and  in  their  answer  they  dp  not  admit  any 
participation  in  or  liability  for  the  wrong  alleged  against  their  co- 
defendant.  If  the  cause  was  separated  as  to  the  defendants,  there 
would  be  no  complaint  as  against  the  individual  defendants,  and  con- 
sequently no  issues  could  be  made.  To  constitute  a  controversy  in 
an  action  at  law  there  must  be  an  allegation  on  one  side  and  a  denial 
on  the  other,  making  an  issue  of  fact  or  an  issue  of  law. 

The  individual  defendants  claim  an  equitable  right  in  the  property 
held  and  employed  by  the  railroad  company,  which  is  not  the  subject- 
matter  in  controversy  in  this  action  at  law,  and  cannot  in  any  way 
be  material  unless  the  plaintiff  obtains  judgment  and  seeks  to  have 
the  same  satisfied  out  of  the  property  claimed  by  the  individual  de- 
fendants. 

Under  the  liberal  and  convenient  mode  of  procedure  in  civil  actions 
in  this  state,  parties  may  assert  equitable  rights  and  have  them  ad- 
justed,  protected,  and  enforced  by  the  court  in  the  same  action;  but 
this  is  not  allowable  in  the  federal  courts,  where  legal  and  equitable 
causes  of  action  and  defense  cannot  be  blended.  Hurt  v.  Hollings-^ 
worthy  100  U.  B.  100.  If  the  cause  before  us  was,  in  other  respects, 
properly  in  this  court,  the  defendants  in  the  action  at  law  could  not 
in  this  manner  avail  themselves  of  the  equities  set  up  in  their  answer, 
which  is  in  the  nature  of  a  cross-suit  or  cross-bill  for  injunctive  re« 
Uef. 

As  this  case  falls  clearly  within  the  rule  stated  in  Hyde  v.  RMe^ 
supra,  and  adhered  to  in  Winchester  v.  Loud,  108  U.  S.  130,  S.  C. 
2  Sup.  Gt.  Bep.  311,  the  motion  to  remand  is  allowed,  with  costs 
against  petitioners,  and  the  proper  order  may  be  drawn. 
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Mutual  Livs  Ins.  Co.  v.  Ghamplin  and  others. 
ICireuU  Court,  A  D.  New  Torh.    July  18, 1884.) 

1.  Removal  of  Cause— Aot  ov  1875— Oitizbnbhip. 

Where  all  the  parties  on  the  one  side  are  residents  of  different  states  from 
any  of  the  parties  on  the  other  side,  a  suit  containing  but  a  single  controversy 
may  be  removed  by  either,  one  of  the  plaintiffs  or  defendants,  under  the  second 
clause  of  section  2  of  the  act  of  1875 ;  or  by  all  the  plaintiffs  or  by  all  the  de- 
fendants, Jointly,  under  the  first  clause. 

2.  Bamb— Construction. 

The  natural  import  of  the  language  of  one  part  of  a  statute  should  not  be 
narrowed  by  construction  though  it  overlap  in  part  the  provisions  of  another 
part  of  the  same  statute,  where  both  will  still  have  a  distinct  and  exclusive 
purpose  to  subserve. 

3.  Same— Single  Contbovbrbt. 

Only  the  first  clause  of  the  above  section  embraces  cases  of  a  single  plaintiff 
and  defendant ;  only  the  second  clause  embraces  cases  in  which  removable  and 
non-removable  controversies  are  Joined  in  the  same  suit ;  both  clauses  cover 
cases  having  several  plaintifb  or  defendants,  and  only  a  single  controversy, 
and  that  a  removable  one. 

4.  Same — Citizenshif. 

Where  a  controversy  is  a  removable  one  under  the  United  States  constitu- 
tion by  reason  of  the  citizenship  of  the  several  plaintiffs  and  defendants  in  dif- 
ferent states,  the  individual  rieht  of  either  defendant  to  remove  the  cause  has 
been  recognized  by  congress  m  the  second  clause  of  section  2  of  the  act  of 
1875 ;  and  this  clause  should  therefore  be  construed  as  embracing  suits  having 
but  a  single  controversy,  in  furtherance  of  the  apparent  general  intent  of  the 
act  of  1875,  to  provide  for  the  removal  of  causes  between  Individuals  up  to  the 
limits  of  the  undoubted  intent  of  the  constitution,  since  the  language  of  the 
second  clause  is  broad  enough  to  include  this,  and  there  is  no  other  claus^ 
sutlicient  for  that  purpose. 

Motion  to  Bemand. 

The  complainant,  in  March,  1879,  insured  the  life  of  Edmund  W. 
Baynsford,  in  the  sum  of  $10,000,  by  a  policy  made  payable  to  bis 
executors,  administrators,  or  assigns.  The  insured  resided  at  Provi- 
dence, Rhode  Island,  and  died  there  in  January,  1883.  .  The  defend- 
ant Ghamplin,  a  citizen  of  that  state,  was  duly  appointed  admin- 
istj*ator  of  his  estate,  and  subsequently  took  out  ancillary  letters  of 
administration  in  this  state.  The  deceased  left  a  widow  and  one  son, 
Charles  K.  In  March,  1881,  he  had  assigned  the  policy  to  the  de- 
fendant Sparrow.  The  validity  of  this  assignment  being  contested 
by  the  administrator  and  the  distributees  of  the  estate  of  the  de- 
ceased, the  complainant  filed  a  bill  of  interpleader  in  the  supreme 
court  of  this  state,  against  all  the  above-named  claimants  of  the  in- 
surance money,  who  are  all  non-residents  of  this  state,  offering  to 
pay  into  court  the  money  due  on  the  policy.  The  defendant  Ghamp- 
lin removed  the  cause  to  this  court,  upon  his  own  petition,  under 
the  first  clause  of  section  2  of  the  act  of  1875.  On  motion  of  the 
defendant  Sparrow  the  cause  was  remanded  to  the  state  court,  be- 
cause all  the  defendants  did  not  join  in  the  petition,  as  required  in 
a  proceeding  under  the  first  clause,  in  which  the  word  "party"  is  con- 
strued to  mean  all  who  are  upon  the  same  side  of  the  controversy. 
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Thereafter  the  defendant  Charles  E.  Baynsford,  before  answer,  re- 
moved the  cause  to  this  court  under  the  second  clause^  alleging  in 
his  petition  that  the  "said  policy  is  the  property  of  this  petitioner  by 
virtue  of  certain  conveyances  and  transfers  to  him  from  said  Ed- 
mund W.  Baynsford;  that  all  the  defendants  are  citizens  of  states 
other  than  the  state  of  New  Tork,  where  the  plaintiff  resides ;  and 
that'  there  is  a  controversy  in  the  suit  which  is  wholly  between  citi- 
zens of  different  states,  and  can  be  fully  determined  as  between  them ; 
and  that  the  petitioner  is  actually  interested  therein."  TheriBupon 
the  defendant  Sparrow  made  the  present  motion  again  to  remand 
the  cause,  on  the  ground  that  there  is  but  a  single  controversy  in  the 
suit,  and  that  in  that  case  a  removal  can  be  had  only  under  the  first 
clause  of  section  2,  and  then  only  when  all  the  defendants  or  all  .the 
plaintiffs  unite  in  the  petition. 

Hathaway  d  Montgomery  and  H.  O.  Attoater,  for  motion. 

Donald  McLean,  Francis  Lawton,  and  fVm.  H.  Arnoux,  opposed. 

Brown,  J.  The  second  clause  of  the  second  section  of  the  removal 
act  of  1875  declares  that  when,  ''in  any  suit  between  citizens  of  dif- 
ferent states,  ♦  ♦  »  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully  deter- 
mined as  between  them,  ♦  *  *  then  either  one  or  more  of  the 
plaintiffs  or  defendants  may  remove,*'  etc.  Here  is  an  explicit  dec- 
laration that  the  cause  may  be  removed  by  either  one  of  the  plaintiffs 
•or  the  defendants,  provided  certain  specified  conditions  exist.  For 
the  purposes  of  this  motion  the  averments  of  fact  contained  in  the 
petition  must  be  taken  to  be  true,  and  the  petitioner  must  be  deemed, 
therefore,  to  be  a  necessary  party  to  the  action.  The  suit,  therefore, 
although  containing  but  a  single  controversy,  fulfills  literally  every 
one  of  the  conditions  of  the  second  clause.  Is  the  court  warranted 
in  narrowing  the  scope  of  this  clause  by  construction,  and  in  annex- 
ing to  it  a  condition  not  found  in  the  statute,  viz.,  that  the  suit  must 
contain  two  or  more  controversies?  I  think  not.  The  language  of 
the  second  clause  is,  doubtless,  designed  to  embrace  suits  which  do 
contain  two  or  more  controversies,  and  to  authorize  removal  at  the 
instance  of  any  one  plaintiff  or  necessary  defendant,  provided  the  nec- 
essary conditions  exist  as  respects  any  one  distinct  controversy  in 
the  suit.  That  may  be,  possibly,  its  most  useful  purpose,  as  it  is, 
doubtless,  the  purpose  for  which  this  clause  has  been  most  frequently 
invoked  and  applied.  But  it  does  not  follow  that  such  is  its  only 
purpose.  The  language  used  in  no  way  restricts  it  to  suits  contain- 
ing two  or  more  controversies ;  nor  is  the  language  such  as  would 
naturally  have  been  chosen  if  such  restriction  had  been  intended. 
Had  such  been  the  intention,  we  should  expect  to  find  some  such 
words  as,  "When,  in  any  suit  containing  two  or  more  controversies, 
*  *  *  there  shall  be  a  controversy  which  is  wholly,"  etc.,  or  some 
equivalent  expression  indicating  an  intention  to  make  such  a  limita- 
tion.    The  language  actually  chosen  is  such  as  applies  equr.Uy  to 
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Buits  containing  one  controversy  or  several.  In  substance,  the  court 
is  asked  to  limit  its  effect  by  interpolating  some  such  clause  as  that 
above  italicized.  Only  clear  and  strong  reasons  could  justify  such  a 
limitation  of  the  language  of  the  statute  by  construction.  The  rea- 
sons urged  seem  to  me  insufficient.  * 

It  is  said  that  in  no  reported  case  has  the  second  clause  been  ap- 
plied to  a  suit  containing  but  a  single  controversy.  But  it  is  equally 
true  that  there  is  no  reported  case  to  the  contrary.  It  is  but  nine 
years  since  this  clause  was  enacted.  The  question  may  not  have 
been  previously  presented  for  decision,  or  the  result  may  not  have 
been  thought  of  sufficient  interest  or  importance  to  be  reported. 

It  is  further  said  that  the  phrase,  "and  which  can  be  fully  deter- 
mined as  between  them/'  indicates  that  several  controversies  are 
contemplated.  That  is  true,  since  that  phrase  would  be  unnecessary 
where  there  is  but  a  single  controversy  in  the  suit.  But  this  only 
shows  that  the  clause  was  designed  to  embrace  suits  which  do  con- 
tain two  controversies,  as  well  as  suits  which  contain  but  one  con- 
troversy; and  that  when  applied  to  a  suit  containing  several  contro- 
versies, the  same  conditions  must  exist  as  to  that  controversy  which 
necessarily  exist  when  there  is  but  one  controversy  in  the  case. 

Again,  it  is  urged  that  this  construction  of  the  second  clause  leaves 
nothing  for  the  first  clause  to  act  upon,  and  that  thus  the  second 
clause  would  wholly  supersede  the  first;  since,  if  any  one  of  several 
defendants  or  plaintiffs  could  remove  a  suit  containing  but  a  single 
controversy,  under  the  second  clause,  there  would  never  be  any  occa- 
sion  to  resort  to  the  first  clause,  which  requires  all  on  the  same  side 
to  join  in  the  petition.  It  is  a  maxim  in  the  construction  of  statutes 
that  some  effect  is  to  be  given,  if  possible,  to  all  their  provisions, 
since  all  are  presumed  to  have  been  intended  to  have  some  effect. 
The  general  words  of  one  part  of  a  statute  must,  therefore,  sometimes 
be  limited  by  construction  in  order  to  give  effect  to  specific  provisions 
in  another  part.  If  the  second  clause  of  this  section,  applied  accord* 
ing  to  its  literal  terms,  would  wholly  supersede  the  first  clause,  the 
principle  referred  to  would  apply,  and  would  require  the  two  to  be 
harmonized  and  made  effectual  by  the  application  of  some  limitation 
to  the  second  clause,  which  the  context,  or  the  general  purpose  of  the 
statute,  might  indicate  as  the  actual  intention  of  congress.  But  the 
first  clause  is  not  wholly  superseded  by  the  literal  terms  of  the  sec- 
ond. The  latter  clause  applies  only  where  there  are  several  parties 
plaintiff  or  defendant;  because  its  language  is,  "either  one  or  more 
of  the  plaintiffs  or  defendants  may  remove,"  etc.  There  must  be, 
then,  at  least  two  plaintiffs  or  two  defendants.  There  is  nothing  in 
the  language  of  the  second  clause  which  can  be  made  to  apply  to  the 
case  of  a  single  plaintiff  and  a  single  defendant.  But  the  first  clause 
does  cover  the  case  of  a  single  plaintiff  and  a  single  defendant,  as  well 
as  of  several  plaintiffs  and  several  defendants;  and  it  therefore  sub^ 
Berves  at  least  one  exclusive  purpose* 
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The  result,  therefore,  is  that  only  the  first  clause  will  embrace  suits 
having  but  a  single  plaintiff  and  single  defendant;  only  the  second 
clause  will  embrace  suits  having  several  plaintiffs  and  several  defend* 
ants,  and  at  the  same  time  several  controversies,  some  of  which  are  of 
themselves  removable,  and  some  not ;  while  in  other  cases,  where  there 
are  several  defendants  or  several  plaintiffs,  all  resident  in  different 
states  from  those  on  the  other  side,  the  proceedings  for  removal  may 
be  taken  under  either  clause,  whether  the  controversies  in  the  suit  be 
one  or  several.  As  each  of  the  two  clauses  thus  has  some  exclusive 
purpose  to  subserve,  the  fact  that  they  overlap  each  other  in  other 
cases  like  the  present,  in  which  an  option  exists  to  proceed  under 
either  clause,  seems  to  me  no  sufficient  reason  for  narrowing  the  scope 
of  the  second  clause  by  the  interpolation  of  a  condition  not  found  in 
the  statute. 

If  the  point  raised  by  this  motion  has  not  been  expressly  decided, 
it  has  been,  at  least,  suggested  by  the  supreme  court,  without  decid- 
ing the  question,  and  without  any  adverse  intimation,  that  a  single 
controversy  might  possibly  be  removable  under  the  second  clause  as 
welj  as  undelr  the  first.     Removal  Cases,  100  U.  S.  470. 

The  decisions  upon  the  second  clause  are  not  inharmonious  with  the 
construction  here  given,  and  any  different  construction  would  involve 
anomalies  altogether  inadmissible.  In  the  leading  case  of  Hyde  v. 
Ruble,  104  U.  S.  407,  the  supreme  court,  in  defining  when  a  cause 
is  removable  under  the  second  clause,  make  no  mention  of  the  exist* 
ence  of  several  controversies  in  the  suit  as  one  of  its  conditions.  The 
court  say : 

"To  entitle  to  removal  under  this  clause,  there  must  exist  in  the  suit  a 
separate  and  distinct  cause  of  action,  in  respect  to  which  all  the  necessary 
parties  on  one  side  are  citizens  of  different  states  from  those  on  the  other." 

This  requirement  may  be  met  as  fully  by  a  controversy  standing 
alone,  as  by  one  joined  with  other  controversies  which  are  not  by 
themselves  removable.  In  the  latter  case  it  is  the  constant  practice, 
under  the  second  clause,  to  remove  the  whole  suit  at  the  instance  of 
a  single  defendant,  and  this  is  the  use  to  which  the  second  clause  is 
most  commonly  applied.  If  the  present  suit,  therefore,  contained  an 
additional  controversy  affecting  the  present  defendants,  and  also  other 
defendants  who  were  citizens  of  the  same  state  with  the  plaintiff,  then, 
altbough  the  latter  controversy  would  not  by  itself  be  removable  under 
either  the  first  or  the  second  clause,  yet,  undeniably,  the  whole  suit 
would  be  removable  under  the  second  clause,  at  the  instance  of  either 
of  the  present  defendants,  by  reason  solely  of  the  existence  of  the  pres- 
ent controversy  in  the  suit.  But  if  the  present  controversy  is  such  as 
to  make  a  whole  suit  removable  by  one  defendant,  though  it  contained 
another  controversy  not  in  itself  removable,  it  must,  in  all  reason,  be 
removable  in  like  manner  when  standing  alone.  It  would  be  a  gross 
anomaly  to  construe  a  statute  in  such  a  way  as  to  mean  that  a  con- 
troversy which,  when  joined  with  another  controversy  not  removable 
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at  all,  would  be  sufficient  to  remove  both  at  the  instance  of  a  single 
defendant,  yet  should  not  itself  be  removable  in  the  same  manner 
when  standing  alone.  Such  a  construction  would  make  the  remov- 
ability of  a  suit  and  the  manner  of  removing  it  under  the  second 
clause  depend,  not  on  the  character  of  the  removable  controversy,  but 
upon  its  being  joined  with  a  controversy  not  in  itself  removable  at 
all.  It  is  not  credible  that  any  such  anomaly  should  have  been  in- 
tended, and  none  such  should  be  created  by  construction. 

This  view  is  further  sustained  by  a  comparison  of  the  removal  act 
of  1875  with  the  provisions  of  the  federal  constitution,  and  by  the  ap- 
parent intention  of  congress  by  this  act  to  make  provision  for  the 
jurisdiction  of  the  federal  courts,  and  the  removal  of  suits  between  in- 
dividuals co-extensive  with  the  grant  of  judicial  power.  The  second 
section  of  article  3  of  the  constitution  defines  the  cases  to  which  the 
judicial  power  of  the  United  States  shall  extend,  among  which  are 
"controversies  *  ♦  *  between  citizens  of  different  states."  Leg- 
islation was,  however,  necessary  to  give  effect  to  this  article  of  the 
constitution.  Prior  to  the  act  of  1875,  congress,  by  the  judiciary  act 
of  1789,  and  the  acts  of  1866  and  1867,  had  dealt  with  this  subject 
by  piecemeal  only,  lEtnd  far  within  the  scope  of  the  constitutional  grant 
of  power.  The  provisions  of  the  act  of  1875,  however,  seem  carefully 
drawn  so  as  to  cover  the  entire  limits  of  the  constitutional  provision, 
80  far  as  these  limits  are  clearly. settled.  The  construction  of  the 
particular  provisions  of  the  removal  act  should,  therefore,  be  in  har- 
mony with,  and  in  furtherance  of,  that  general  intention,  and  not 
Buch  as  to  defeat  it.  It  is  an  unsettled  question  whether  the  phrase 
"controversies  ♦  ♦  ♦  between  citizens  of  different  states"  means 
a  controversy  which  is  wholly  between  citizens  of  different  states,  or 
whether  it  may  include  controversies  in  which  some  only,  but  not  all, 
of  the  parties  on  opposite  sides  are  citizens  of  different  states.  The 
question  was  elaborately  argued,  bnt  not  decided,  in  the  case  of  The 
Sewing-machine  Companies,  18  Wall.  553.  It  was  again  referred  to 
'n  Blake  v.  McKim,  103  U.  S.  333,  338.  In  the  Removal  Cases,  100 
U.  S.  479,  Justices  Bradley  and  Swatnb  expressed  the  opinion  that 
it  embraces  every  controversy  in  which  any  of  the  opposing  parties 
are  citizens  of  different  states;  and  entertaining  that  view  they  differed 
from  the  majority  of  the  court,  and  held  that  Tae  word  "party,"  in  the 
first  clause,  should  have  a  wider  construction  than  the  word  "plain- 
tiff" or  "defendant"  under  the  judiciary  act,  and  should  include  any 
one  of  several  plaintiffs  or  defendants,  and  not  be  limited  to  all  jointly. 
l?he  constitutional  question  was  not,  however,  involved  in  the  decision 
of  the  court.  In  the  second  clause  of  section  2  of  the  act  of  1875 
congress  has  avoided  controverted  ground  by  expressly  limiting  that 
clause  to  controversies  "wholly  between  citizens  of  different  states." 
Such  controversies  are  undeniably  within  the  constitutional  grant  of 
judicial  power;  and  where  such  a  controversy  does  exist  it  is  plainly 
within  the  constitutional  provision  that  either  one  of  the  necessary 
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defendants  may  be  empowered  to  remove  it.  The  reasons  for  thiff 
constitutional  provision  apply  as  much  to  each  severally  as  to  all 
jointly;  nor  is  there  any  good  reason  why  a  defendant  should  not  be 
allowed  to  remove  the  cause  against  the  dissent  of  his  co-defendant, 
as  well  as  against  the  dissent  of  the  plaintiff.  The  second  clause  of 
section  2  of  the  act  of  1875  fully  recognizes  this  constitutional  right 
of  a  single  defendant,  by  providing  that  either  one  of  the  plaintiffs 
or  defendants  in  the  cases  stated  may  remove  the  cause.  When, 
therefore,  a  suit  containing  a  single  controversy  is  removable  by  rea- 
son of  the  residence  of  the  opposing  parties  in  different  states,  inas- 
much as  congress  has  undeniably  recognized  the  individual  right  of 
removal,  and  has  expressly  conferred  that  right  on  a  single  one  of 
several  co-plaintiffs  or  co-defendants  where  another  controversy,  not 
in  itself  removable,  is  joined  with  it;  and  since,  moreover,  the  first 
clause  applies  only  to  a  "party,"  i.  «.,  to  all  jointly  on  the  one  side 
or  the  other, — the  second  clause  ought,  if  its  language  will  permit,  to 
be  construed  in  furtherance  of  the  general  constitutional  right  of 
each  individual  to  remove  a  controversy  which  is  clearly  a  removable 
cause,  as  being  within  the  presumed  general  intention  of  congress,  in 
framing  the  act  of  1875,  to  provide  for  removal  according  to  the  scope 
of  the  constitution.  There  is  no  other  clause  of  the  act  which  covers 
the  case  of  a  single  controversy  so  as  to  secure  this  constitutional 
privilege  to  each  individual  suitor;  And  as  the  language  of  the  sec- 
ond clause,  instead  of  indicating  any  exclusion  of  cases  having  but 
a  single  controversy,  appears  rather  to  have  been  chosen  so  as  to 
cover  all  suits  having  several  plaintiffs  or  several  defendants  which 
have  either  one  controversy  or  several,  it  seems  to  me  clear  that  this 
clause  should  not  be  narrowed  by  construction^  but  should  be  applied, 
as  its  language  imports,  to  both  cases  alike. 
The  motion  is  therefore  denied. 


TuBNBB  V.  People's  Pebby  Co. 
{Oireuit  Court,  8.  D,  New  York.    July  15, 1884. 

RiFARiAK  Rights— Grant  of  Lakds  under  "Water. 

Exclusive  riparian  rights  do  not  attach,  as  a  matter  of  course,  to  a  grant  of 
lands  under  water.  Whether  they  do  so  or  not  depends  upon  the  express  terms 
of  the  grant,  or  upon  the  intent  of  the  parties  as  shown  by  prior  use,  by  the 
object  of  the  grant,  or  by  other  circumfstances  from  which  the  Intent  may  be 
inferred.  In  the  absence  of  an  express  grant  of  the  right  of  wharfage,  and  of 
any  manifest  intent  to  convey  it,  no  exclusive  right  of  wharfage  passes  as  in- 
cident to  a  grant  by  the  state  of  land  under  water,  below  high- water  mark,  in 
a  harbor  or  navigable  stream. 

Same— Inter VENiNO  Street— New  York  Act  of  1813. 

An  intervening  public  street  between  private  owners  and  the  exterior  line  of 
the  water  front,  prevents  the  acquisition  of  riparian  rights  by  the  owners  on 
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the  opposite  side  of  the  street;  and* the  act  of  1813  of  the  legislature  of  New 
York,  in  providing  for  laying  out  such  an  exterior  street,  and  that  the  upland 
owners,  on  filling  in  the  ^'intermediate  spaces  "  should  be  owners  of  the  lots  so 
filled  in,  negatives  an}'  intention  to  confer  riparian  rights  on  such  owners;  the 
right  of  wharfage  under  said  act  being  conditioned  upon  such  owners'  building 
the  wharves  as  directed  by  the  city. 

8.  Same— Wharves. 

Where  the  city,  under  the  legislative  act  of  1813,  is  entitled  to  the  wharfage 
along  the  wharves  built  by  it,  its  rights  are  exclusive,  so  far  as  is  necessary  to 
the  full  enjoyment  of  the  use  of  the  wharves  and  slips  up  to  the  line  of  the 
balk-head«  and  any  rights  of  the  owners  of  lots  along  the  bulk-head  line  are  sub- 
ordinate to  those  of  the  city  or  its  lessees.  The  act  of  1857,  dispensing  with 
any  exterior  street,  did  not  enlarge  the  intent  of  the  act  of  1813  as  respects  any 
rijmrian  rights  in  the  owners  of  '*  intermediate  spaces"  filled  in. 

4.  Same— Injunction— Ferry. 

An  injunction  to  restrain  the  prosecution  of  a  work,  like  a  new  ferry,  of  great 
public  convenience  and  utility,  should  not  be  granted  at  the  instance  of  a 
private  party  alleging  threatened  damage,  except  his  right  and  his  injury  be 
clear. 

6.  Same— Case  SfTATED. 

The  defendant  being  about  to  erect  new  ferry  structures,  under  authority 
from  the  state  and  the  city,  in  the  slip  between  Twenty-second  and  Twenty- 
third  streets,  East  river,  occupying  nearly  half  the  slip  in  width,  at  a  distance 
of  145  feet  from  the  bulk-head,  far  below  the  original  high- water  mark,  on  mo- 
tion by  plaintiff  for  injunction  as  obstructing  his  riparian  rights  along  the 
bulk-head  as  hitherto  exercised,  A«2(f,  that  no  exclusive  riparian  rights  were  es- 
tablished in  the  plaintiff,  and  that  all  the  access  which  he  could  legally  claim 
was  still  left  him,  and  the  injunction  was  denied. 

Motion  for  Injunction  to  Prevent  the  Erection  of  Ferry  Structures. 

Anderson  <£  Howland,  for  complainant. 

M.  J.  O'Brien  and  S.  G.  Clarke^  for  defendant. 

Brown,  J.  A  motion  is  made  for  an  injunction,  pendente  lite^  to 
restrain  the  defendant  from  erecting  its  proposed  ferry-rack  and  ferry- 
house  along  the  southerly  side  of  the  Twenty-third  street  pier,  in  the 
slip  between  the  wharves  at  Twenty-second  street  and  Twenty-third 
street,  East  river.  The  defendant  was  empowered  by  act  of  the  leg- 
islature (Laws  1882,  c.  193)  to  establish  and  operate  a  ferry  from  near 
Broadway,  Brooklyn,  across  the  East  river  to  Twenty-third  street.  New 
York ;  and  to  acquire  the  necessary  franchise  therefor.  It  subsequently 
acquired  this  franchise  by  purchase  from  the  city  of  New  York,  at  public 
auction,  at  a  fixed  yearly  rental ;  and  it  also  obtained  a  lease  from  the 
city  of  the  Twenty-third  street  pier.  It  has  given  bonds  for  the  per- 
formance of  all  the  various  conditions  of  the  lease,  and  of  the  franchise 
to  operate  the  ferry,  and  has  submitted  its  plans  for  the  proposed  ferry 
structures.  These  plans  have  been  approved  by  the  proper  city  au- 
thorities; and,  the  defendant  being  about  to  begin  the  erection  of 
these  structures,  the  plaintiff  seeks  to  enjoin  the  prosecution  of  the 
work  on  the  ground  that  it  will  inflict  irreparable  injury  on  his  al- 
leged riparian  rights  as  lessee  of  the  premises  along  the  bulk-head 
line  at  the  head  of  the  slip  between  Twenty-second  and  Twenty-third 
streets,  by  occupying  nearly  one-half  of  the  slip  at  a  distance  of  145 
feet  directly  in  front  of  his  bulk-head,  thereby  obstructing  his  business 
in  the  slip  and  on  shore  as  at  present  conducted.    The  proposed  ferry 
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is,  evidently,  conducive  to  the  puKlio  convenience  and  utility.  No 
irregularities  are  suggested  in  the  defendant's  proceedings.  I  must 
assume,  therefore,  that  the  defendant  has  all  the  authority  for  the 
erection  of  these  structures  which  the  city  or  the  state  could  confer; 
and  a  work  thus  authorized,  and  for  the  public  benefit,  should  not  be 
arrested  at  the  instance  of  a  private  party,  unless  both  his  right  and 
his  injury  be  clear  and  certain.  Taylor  v.  Brookman,  45  Barb.  106. 
I  am  not  satisfied  that  the  proposed  structures  would  not  leave  the 
complainant  in  the  enjoyment  of  all  the  rights  which  he  can  legally 
claim;  and,  without  reference  to  the  other  points  raised,  the  injunc- 
tion, pendente  lite,  should,  on  that  ground,  be  denied. 

The  plaintiff,  in  March,  1881,  leased  from  the  executors  of  John 
L.  Brower  certain  premises  between  Twenty-second  and  Twenty-third 
streets  for  nine  years  from  May  1,  1881,  with  the  privilege  of  a  re- 
newal for  ten  years  afterwards.  The  premises  leased  are  desor'bed 
in  the  lease  as  bounded  on  the  east  "along  the  East  river,"  and  no 
reference  is  made  in  the  lease  to  any  bulk-head  or  wharf,  or  to  any 
wharfage  or  riparian  rights  of  any  kind.  The  complainant  hired 
the  premises  for  the  purposes  of  a  coal-yard,  expecting  to  receive 
and  to  deliver  coal  in  boats  moored  along-side  the  bulk-head,  as  he  has 
hitherto  done.  His  affidavit  states  that  at  times  he  has  had  20  canal- 
boats  moored  there  at  once.  It  appears,  however,  that  prior  to  this 
lease  the  Pennsylvania  Coal  Company,  a  former  lessee,  had  befm 
accustomed  to  receive  and  to  deliver  coal  there  in  like  manner,  using 
the  bulk-head  as  a  place  of  landing;  and  that  this  privilege  enhances 
the  rental  value  of  the  premises.  It  can  scarcely  be  doubted  that 
this  use  was  contemplated  by  the  lessor,  as  well  as  by  the  lessee,  and 
that  the  terms  were  in  reference  to  it.  The  complainant  has  sublet 
the  northerly  half  of  his  premises  to  Clark  &  Allen,  who  have  erected 
thereon  a  grain  elevator,  used  in  connection  with  the  landing  of  boats 
at  the  bulk-head.  It  must  be  assumed,  therefore,  under  such  circum- 
stances, that  the  lease  to  the  complainant  was  intended  to  pass  and 
did  pass,  as  an  incident  thereto,  whatever  rights  of  wharfage  the 
Brower  estate  held.  Huttemeier  v.  Albro,  18  N.  Y.  48;  Voorhees  v. 
Burchard,  56  N.  T.  98.  It  could  not  pass  more.  What  their  rights 
were,  is  the  turning  point. 

The  premises  in  question  are  far  to  the  eastward  of  the  line  of  400 
feet  below  low-water  mark,  and  hence  were  formerly  the  property  of 
the  state,  from  which  Brower's  title  to  the  lots  and  his  rights  of 
wharfage,  if  any,  must  be  deduced.  Omitting  any  reference  to  vari- 
ous acts  and  grants  by  the  legislature  and  the  city,  which  present 
some  complications  of  title,  and  which  are  set  forth  in  detail  in  the 
elaborately  considered  case  of  Nott  v.  Thayer^  2  Bosw.  10,  the  view 
most  favorable  to  the  title  and  rights  of  John  L.  Brower  is  that 
which  deduces  the  complainants'  alleged  title  from  the  act  of  the 
legislature  of  April  9, 1813,  (Laws  1813,  c.  86,  §§  220,  221,)  in  con- 
nection with  the  ordinance  of  the  common  council  of  December  31, 
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1856,  laying  out  East  street  By  the  act  of  1813  (re-enacting  the 
act  of  April  3, 1798)  the  legislature  authorized  the  mayor,  aldermen, 
etc. 9  in  brief,  to  lay  out  streets  or  wharves  in  front  of  those  parts  of 
the  city  which  adjoin  the  East  river,  and  from  time  to  time  to  lengthen 
and  extend  said  streets  and  wharves,  to  be  completed  at  the  expense 
of  the  proprietors  of  land  adjoining  or  nearest;  that  such  proprietors 
should  fill  up  the  spaces  lying  between  their  lots  and  such  streets 
and  wharves;  and  that  upon  so  filling  up  and  leveling  the  same  they 
should  become  owners  of  said  intermediate  spaces  of  ground  in  fee* 
simple. 

On  December  31,  1856,  the  mayor,  aldermen,  etc.,  passed  an  or- 
dinance establishing  East  street  as  an  exterior  street  along  this  por- 
tion of  the  East  river.  Without  stopping  to  inquire  whether  the  or- 
dinance, and  the  proceeding  to  acquire  title  unc^er  it,  were  valid  under 
the  act  of  1813,  but  assuming  them  to  be  so,  Ea.st  street,  as  thus 
laid  out.  would  cross  Twenty-third  street  along  the  westerly  line  of 
Avenue  G  extended;  and  the  same  ordinance  directed  the  existing 
numbered  streets  to  be  extended  to  East  street,  and  that  the  propri- 
etors of  lands  nearest  to  or  opposite  East  street,  as  thus  established, 
should  make  and  complete  the  street  and  fill  in  the  intermediate 
spaces  by  January  1,  1860.  Before  this  ordinance  was  carried  into 
effect,  the  work  was  arrested  by  the  action  of  the  harbor  commis- 
sioners, appointed  under  the  act  of  March  3,  1855,  whose  report, 
confirmed  by  act  of  the  legislature,  passed  April  27,  1857,  fixed  the 
exterior  bulk-head  line  in  that  vicinity,  as  it  now  exists,  far  within 
the  proposed  East  street,  and  prohibited  any  solid  filling  in  beyond 
this  bulk-head  line.  This  line  is.somewhat  to  the  eastward  of  Tomp- 
kins street,  (since  discontinued,)  and  is  between  Avenue  A  and  the 
extension  of  Avenue  B.  The  Brower  estate,  it  is  claimed,  acquired 
the  fee  of  the  land  between  Tompkins  street  and  this  bulk-head  line 
of  1857,  by  filling  in  the  "intermediate  spaces,"  as  provided  by  the 
act  of  1813 ;  but,  as  I  must  assume,  it  did  not  build  either  the  Twenty- 
second  street  or  the  Twenty-third  street  piers,  nor  did  it  ever  obtain 
any  express  grant  from  the  city  of  the  lots  lying  east  of  Tompkins 
street,  or  of  any  right  of  wharfage  thereon.  As  incident  to  the  land 
thus  filled  in,  it  is  claimed  that  the  Brower  estate  acquired  riparian 
rights,  and  the  rights  of  wharfage  along  the  bulk-head.  It  is  along 
this  bulk-head,  between  Twenty-second  and  Twenty-third  streets,  that 
the  complainant,  as  lessee,  alleges  that  his  riparian  rights  are  threat- 
ened with  injury. 

As  I  have  before  said,  none  of  the  premises  occupied  by  the  com- 
plainant were  any  part  of  the  original  shore;  they  were  a  part  of  the 
harbor  of  the  city  of  New  York,  and  far  below  even  low- water  mark. 
Biparian  rights  do  not  attach,  as  a  matter  of  course,  to  a  grant  of 
such  lands  under  tide-water.  A  right  of  wharfage  in  such  cases,  as 
an  incorporeal  hereditament,  must  be  derived  either  from  the  express 
terms  of  the  grant,  as  in  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129, 150,  and 
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in  Marshall  y.  Ouion,  11  N.  Y.  461,  or  from  the  clear  and  manifest 
intent  of  the  grant,  as  shown  by  the  surrounding  circumstances,  snch 
as  prior  use,  or  the  declared  intention  of  the  grant.  Langdon  v.  7%« 
Mayor,  93  N.  Y.  129,  144;  Voorhees  v.  Burcliard,  55  N.  Y.  98;  HuU 
termeier  y.  Alhro,  18  N.  Y.  48.  In  the  absence  of  an  express  grant 
of  wharfage,  or  of  such  manifest  intention,  the  city  or  the  state,  as 
the  case  may  be,  may  make  successiye  grants  of  its  lands  under  water, 
each  in  front  of  the  former,  to  different  grantees,  without  any  yiolation 
of  the  rights  of  either ;  and  neither  the  first  nor  the  last  grantee  will  ac- 
quire any  exclusiye  riparian  priyileges.  None  of  such  grantees  are 
in  any  proper  sense  riparian  owners  at  all ;  and  riparian  rights  do 
not  attach  to  such  grants.  Weber  y.  Harbor  Com'rs,  18  Wall.  57, 67. 
In  this  state,  where  the  common  law  on  this  subject  preyails,  and  the 
state  is  owner  of  the  soil  below  high-water  mark,  it  was  long  since 
settled  that  a  grant  of  such  lands,  eyen  with  a  right  to  erect  a  wharf 
expressed  in  the  grant,  was  by  implication  of  law  not  an  exclusiye 
grant  of  wharfage  rights;  but  that  such  rights,  so  long  as  they  were 
not  wholly  cut  off,  were  subject  to  be  modified  and  abridged  through 
other  grants  and  other  harbor  regulations  for  the  public  benefit,  with- 
out compensation.  Lansing  y.  Smith,  8  Cow.  146;  4  Wend.  9,  22-24.* 
And  in  the  case  of  OouJd  y.  Hudson  River  R.  Co.  6  N.  Y.  522,  it  was 
held  by  the  court  of  appeals  that  an  owner  of  upland  along  high-wate*.* 
line  on  the  Hudson  riyer  had  no  exclusiye  riparian  rights  below  that 
line,  and  hence  sustained  no  legal  damage  from  a  railroad  embank- 
ment built  under  a  grant  from  the  state  which  cut  off  his  access  to 
the  riyer.  This  decision  has  neyer  been  questioned  as  a  rule  of  prop- 
erty in  this  state.  See  People  y.  TibbetU,  19  N.  Y.  523,  528;  People 
y.  Canal  Appraisers,  33  N.  Y.  461,  487.  It  was  cited,  and  its  prin- 
ciples reaffirmed,  in  the  recent  case  of  Langdon  y.  Mayor,  etc.,  supra, 
where  the  decision  rested  upon  an  express  grant  of  wharfage  rights. 
As  establishing  a  law  of  property,  these  decisions  would  be  bind- 
ing, I  think,  under  section  721  of  the  United  States  Beyised  Statutes, 
as  rules  of  decision  in  the  federal  courts,  eyen  if  there  was  no  author* 
ity  in  the  supreme  court  on  this  subject.  Barney  y.  Keokuk,  94  U, 
S.  338.  But  the  decisions  of  the  supreme  court  are  of  precisely  the 
same  effect.  In  Yates  y.  Milwaukee,  10  Wall.  504,  (relied  on  by  the 
complainant's  counsel,)  the  rights  of  eyen  a  strictly  riparian  propri- 
etor are  declared  to  be  "subject  to  such  general  rules  and  regulations 
as  the  legislature  may  see  proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whateyer  these  rights  may  be."  But  in  the  sub- 
sequent case  of  Weber  y.  Harbor  Comers,  18  Wall.  57,  the  supreme 
court  held  that  a  grant  from  the  state  of  land  under  water  in  the  har- 
bor of  San  Francisco  up  to  the  exterior  line  of  the  bulk-head,  where 
the  city  already  had  by  law  the  control  of  the  wharyes  and  of  wharf- 
age  rights,  did  not  confer  on  the  complainant  any  riparian  rights  as 
against  the  city;  and  his  bill,  filed  to  preyent  such  rights  from  being: 
wholly  cut  off,  was  dismissed.     That  case,  in  all  essential  particulars^ 
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was  analogoas  to  the  present.  It  is  true  that  the  complainant  there 
had  built  out  a  wharf  for  his  own  use.  But  the  complainant  here 
claims  certain  exclusive  privileges  in  the  slip  beyond  the  bulk-head^ 
which  involves  the  same  principle^  It  was  not  there  proposed  to 
abate  the  complainant's  wharf  as  a  nuisance,  but  to  surround  it  by 
a  larger  wharf,  and  appropriate  it  to  the  public  use.  Had  the  com- 
plainant there  been  held  to  have  had  any  right  to  exclusive  priv- 
ileges along  his  bulk-head,  he  would  have  been  entitled  to  his  injunc- 
tion or  to  compensation.     But  the  court  say : 

"The  complainant  is  not  the  proprietor  of  any  land  bordering  on  the  shore 
of  the  sea  in  any  proper  sense  of  the  term.  ♦  *  ♦  There  is  no  just  foun- 
dation for  his  chdm  as  riparian  proprietor.  He  holds,  as  his  predecessors  took 
the  premises,  freed  from  any  such  appendant  right.  ♦  *  ♦  They  took 
whatever  interest  they  obtained  in  subordination  to  the  control  by  the  city 
over  the  space  immediately  beyond  the  line  of  tlie  water  front,  and  the  right 
of  the  state  to  regulate  the  construction  of  wharves  and  other  improvements. 
*  *  *  Having  the  power  of  removal,  (of  the  complainant's  wharf,)  she 
could,  without  regard  to  the  existence  of  the  whai*f ,  authorize  improvements 
in  the  harbor,  by  the  construction  of  which  the  use  of  the  (complainant's) 
wharf  would  necessarily  be  destroyed."    Pages  65-67. 

The  same  principles  were  again  affirmed  and  applied  in  Barney  v. 
Keokuk^  94  U.  8.  324,  and  in  the  recent  case  of  The  Potomac  Steam- 
hoat  Co.  V.  Upper  Potomac  Steam-boat  Co.  109  U.  S.  672,  8.  C.  3 
Sup.  Gt.  Bep.  445,  where  it  was  held  that  a  public  street  intervening 
between  complainant's  lots  and  the  established  river  front,  cuts  off 
any  exclusive  riparian  rights  in  the  owner  of  the  lots  on  the  opposite 
Bide  of  the  street,  whether  the  fee  of  the  street  be  in  the  public  or  not, 
the  complainant  not  having  any  express  grant  of  wharfage  rights. 

The  federal  decisions  are  in  accord,  therefore,  with  those  of  this 
state,  so  far  as  respects  riparian  rights  attaching  to  grants  of  land 
under  water  in  harbors  or  along  navigable  rivers.  I  find  no  case 
where  any  such  exclusive  rights  are  recognized,  unless  they  are  de- 
rived from  the  state  or  the  city  in  express  terms,  or  else  by  necessary 
implication  from  the  circumstances  of  the  grant.  But  if  the  act  of 
1813  and  the  ordinance  of  1856  be  looked  to  as  sources  of  the  grant 
of  a  right  of  wharfage,  no  allusion  to  wharfage  or  to  any  riparian 
rights,  on  the  part  of  those  filling  in  the  intermediate  spaces,  is  found 
there,  except  on  condition  of  their  having  built  the  wharves  or  piers, 
which  it  is  not  here  claimed  that  they  did;  and  the  whole  tenor  of 
both  the  act  of  1813  and  the  ordinance  of  1866  is  manifestly  incon- 
sistent with  the  idea  that  the  owners  who  should  fill  in  the  interme- 
diate spaces  were  otherwise  to  acquire  any  right  of  wharfage,  or  even 
any  title  to  lots  to  the  water's  edge,  so  as  to  become  riparian  owners 
at  all.  Under  the  ordinance  of  1856,  East  street  was  to  be  an  exte- 
rior street  which  would  separate  such  proprietors  from  the  water 
front,  and  under  the  act  of  1813  an  exterior  street,  like  West  street 
or  South  street,  was  also  contemplated ;  but  even  had  not  such  an 
exterior  street  been  designed  to  intervene  under  the  ordinance  of 
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1856  and  the  act  of  1818,  to  cut  off  any  riparian  ownership  from 
those  who  might  fill  in  the  ''intermediate  spaces/  still  the  act  of 
1813  itself  manifestly  confers  on  the  city  the  right  of  wharfage  on 
the  wharves  to  be  built  out  hy  it  from  the  extended  streets,  and  the 
control  of  wharfage  rights.  Subsequent  acts  have  repeatedly  eon* 
firmed  this  right.  Langdon  v.  The  Mayor,  93  N.  Y,  144,  146.  The 
wharves  form  the  slips;  and  without  the  protection  of  the  wharves,  in 
the  rapid  tides  of  the  East  river,  the  bulk-heads  themselves  would 
be  comparatively  impracticable  for  use.  The  slips  are  so  narrow, 
being  not  much  above  200  feet  wide,  that  the  exercise  of  unre- 
stricted rights  of  wharfage  by  an  owner  along  the  line  of  the  bulk- 
head  would,  moreover,  be  plainly  incompatible  with  the  exercise  of  the 
same  rights  by  the  city  upon  its  own  wharves  on  each  side  of  the  slips. 
The  slips  formed  by  the  wharves  are  appurtenant  to  and  for  the  use 
and  benefit  of  the  wharves,  and  of  the  city  which  owns  them,  and  of 
the  public  which  is  entitled  to  the  full  use  of  them;  not  for  the  use  or 
benefit  of  the  bulk-head  owners.  Without  the  full  and,  it  may  be,  ex- 
elusive  use  of  the  slips,  the  full  use  of  the  wharves  cannot  be  enjoyed. 
If  an  owner  along  the  bulk-head  line  can  lawfully  moor  six,  eight,  ten, 
or  even  twenty  canal-boats  at  once  along-side  the  bulk-head,  tier  upon 
tier,  as  it  is  said  the  complainant  sometimes  has  done,  he  may  thus 
occupy  the  whole  slip  and  exclude  the  public  from  the  wharves  alto- 
gether, and  the  city  from  its  rightful  wharfage  and  use  of  the  slip. 
On  the  other  hand,  the  full  enjoyment  of  the  wharves  by  the  city  or  Its 
lessees  for  wharfage  purposes,  may,  if  the  public  needs  require  it,  de- 
mand the  use  of  the  entire  slip.  There  cannot  exist,  therefore,  full 
riparian  rights  of  wharfage  in  both  parties  at  the  same  time.  The  act 
of  1813  leaves  no  possible  doubt  which  of  the  two — the  city,  which 
builds  the  wharves,  or  the  owner  who  fills  in  intermediate  spaces  and 
thus  becomes  owner  of  the  bulk-head  lots — is  intended  to  enjoy  this 
right  of  wharfage.  All  that  the  act  of  1813  gives  to  the  latter  is  the 
title  to  the  ''intermediate  spaces;"  an  exterior  street,  as  I  have  said, 
being  contemplated  by  that  act,  which  would  exclude  him  from  the 
enjoyment  of  riparian  rights ;  while  the  city  is  to  take  the  benefit  of 
the  wharves  which  it  builds,  and  with  them  the  use  of  the  slips  for 
the  purposes  of  wharfage.  No  intention  to  confer  riparian  rights  on 
the  owner  of  spaces  filled  in  can  be  deduced  from  the  act  of  1857, 
which  prevented  the  construction  of  the  proposed  exterior  street. 

As  the  estate  of  Brower,  therefore,  obtained  no  right  of  wharfage 
by  the  terms  of  any  grant,  nor  by  any  intention  of  the  city  or  state, 
from  whom  it  derives  title,  it  has  not,  in  my  judgment,  any  legal 
right,  as  against  the  city  or  its  grantees,  to  convert  the  bulk-head  into 
a  wharf,  and  maintain  it  as  such  as  a  means  of  private  emolument; 
nor  even  any  proprietary  right  to  the  use  of  the  slip  adjoining  the 
bulk-head  as  a  place  for  landing  its  own  boats,  to  the  exclusion  of 
any  necessary  use  by  the  public  under  the  city  or  its  lessees.  It  may 
doubtless  land  boats  there  by  sufferance,  as  any  other  citizen  might 
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do;  but  it  has  no  right  to  obBtruot  the  use  of  the  slip,  or  of  any  part 
of  it,  which  may  be  required  by  the  public  in  mooring  boats  along 
either  the  Twenty-second  or  Twenty-third  street  wharves  up  to  the 
line  of  the  bulk-head,  nor  to  interfere  with  any  other  appropriate  use 
of  a  wharf,  such  as  a  ferry  landing,  which  the  city  and  state  may  au- 
thorize. 

This  case  differs  from  all  others  which  have  been  cited  in  support 
of  the  injunction,  in  the  fact  that  the  complainant  and  those  whom 
he  represents  have  neither  any  title  to  the  slip  or  to  the  land  in  front 
of  the  bulk-head,  nor  any  express  grant  of  a  right  of  wharfage,  nor 
any  evidence  of  any  intent  by  the  state  or  city  to  grant  such  a  right. 
The  case  of  Lansing  v.  Smith,  supra,  as  above  observed,  long  since 
decided  that  eveo  if  wharfage  had  been  granted,  subsequent  obstruc- 
tions in  front,  necessary  for  the  public  convenience,  were  no  grounds 
for  a  claim  of  damages,  so  long  as  access,  though  impaired,  still  re- 
mained. In  the  present  case  a  basin  of  145  feet  long  by  the  wharf 
will  remain  free  along  the  upper  part  of  the  bulk-head;  while  the 
lower  part,  embracing  more  than  one-half  the  complainant's  frontage^ 
will  be  completely  open  and  unobstructed  as  before. 

The  papers  before  me  do  not  show  any  legal  rights  in  the  com- 
plainant beyond  this  means  of  access  still  reserved  to  him  by  the 
proposed  structures ;  and  without  referring  to  the  other  points  raised, 
the  motion  should,  upon  the  above  ground,  be  denied. 


FhhiAdelphia  &  KsiDiNa  Goal  &  Ibon  Co.  t;.  Thb  Matob,  etc. 
{Circuit  Court,  S.  D.  New  York.    July  21,  1884.) 

Lbsbob  akd  Lbsbbb  —  Title  of  Lessob — Lbbsbb  Chaboed  wtth  Notice  of 
Rights  of  Lessob. 

A  lessee  is  charged  with  full  notice  of  the  terms  of  a  grant  of  the  leased 
premises  to  his  lessor,  and  his  rights  are  subject  to  those  terms,  unless  subse- 
quently released  or  extinguished. 

Bams. 

Where  a  grantee  acquires  wharfage  rights  in  the  premises,  his  lessee,  as 
against  the  grantor,  may  exercise  similar  rights,  subject  only  to  the  terms  of 
the  grant  to  his  lessor;  and  aside  from  those  terms,  only  the  lessor  could  ques 
tion  the  lessee's  right  to  an  easement  over  the  remaining  lands  granted  to  the. 
lessor. 

8ame~Inj0nction— Lessee's  Right  to  Continuance  of. 

Where  a  lessee  is  in  possession  of  valuable  wharfage  privileges,  he  has  a  right 
to  a  continuance  of  an  injunction  to  restrain  the  cutting  off  of  those  privileges 
until  his  legal  rights  are  compensated  for  under  the  act  of  1871,  requiring  the 
dock  department  of  the  city  to  make  such  compensation* 

In  Equity. 

Mitchell  dk  Mitchell,  for  plaintiff. 
JE?.  H.  Lacombe,  for  defendant. 
v,2lF,no.2— 7 
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Bbown,  J.  The  dock  department  of  the  city  of  New  York,  nnder 
the  act  of  1871,  is  required  to  provide  for  compensation  to  the  own- 
ers of  existing  wharfage  rights  before  building  the  exterior  wall  in 
the  Hudson  river  which  would  cut  off  those  rights.  I  cannot  doubt 
that  the  complainant  and  its  receiver  are  lawfully  possessed  of  cer- 
tain wharfage  rights  and  privileges  along  the  wharf  greeted  inside 
of  the  line  of  Twelfth  avenue,  upon  the  land  leased  frohi  the  estate 
of  Cornelius  Bay,  and  that  these  rights  are  of  some  value,  although 
they  might  possibly  be  abridged  or  destroyed  hereafter  through  pro- 
ceedings taken  by  the  city  and  the  estate  of  Bay,  or  its  successors, 
in  accordance  with  the  terms  of  the  grant  by  the  mayor,  etc.,  in 
1838.  The  complainant  is  chargeable  with  full  notice  of  the  terms 
of  that  grant,  and  their  rights  are  subject  to  those  terms,  unless  they 
have  been  subsequently  released  or  in  some  way  extinguished. 

Under  the  grant  by  the  city  to  the  estate  of  Bay,  which  expressly 
conveyed  the  right  to  wharfage  along  Twelfth  avenue,  which  was 
then  the  city's  exterior  line  of  land  under  water,  I  think  wharfage 
rights  might  be  exercised  by  that  estate  inside  of  the  line  of  Twelfth 
avenue,  so  long  as  the  lots  under  water  were  not  filled  in,  as  well 
as  along  its  western  line ;  and  the  lessees  from  Bay's  executors  might, 
therefore,  as  against  the  city,  exercise  similar  rights,  subject  only  to 
the  terms  of  the  grant  to  their  lessors,  requiring  the  streets  to  be 
filled  in,  on  three  months'  notice;  and,  aside  from  those  terms,  only 
Bay's  estate  could  question  their  lessee's  right  to  an  easement  over 
the  estate's  remaining  lands  under  water  out  to  the  exterior  line 
of  Twelfth  avenue.  Being  then  lawfully  in  possessioh  of  wharfage 
privileges  of  some  value,  complainants  have  a  right  to  a  continuance 
of  the  injunction  until  their  existing  legal  rights,  so  long  as  they 
shall  exist,  are  compensated  for  under  the  act  of  1871;  and  the  mo- 
tion to  vacate  the  injunction  must  be  denied.  But  the  injunction 
must  not  be  so  construed  as  to  prevent  any  enforcement  by  the  city 
of  the  terms  of  its  grant  to  Bay's  estate,  or  any  preliminary  steps, 
by  notice  or  otherwise,  necessary  thereto.  Other  parties  and  other 
questions  than  those  now  before  the  court  are  involved  in  any  pro- 
ceedings of  that  kind  which  might  affect  the  complainant's  rights; 
and  if  the  complainant  has  any  grounds  on  which  to  oppose  the  en- 
forcement of  those  terms,  they  should  be  presented  by  an  appropriate 
action,  and  with  all  the  necessary  parties  before  the  court,  after  some 
proceedings  to  enforce  the  terms  of  the  grant  have  been  had,  or  ap- 
pear about  to  be  taken.  A  modification  of  the  injunction  to  that 
extent  may,  if  desired,  be  had. 
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Thb  Exohange  Bane  Tax  Gases, 

Williams  v.  Board  of  Supbrvisobs  op  the  County  op  Albany, 

(Circuit  Court,  N,  D.  New  York.    July  23, 1884.) 

1.  Taxation  op  National  Bank  Shares  by  State  — Act  op  Legislature  op 

New  York— Laws  lb83,  Ch.  345— Validity. 

The  legislature  of  a  state  cannot  validate  a  tax  which  is  prphibited  by  the 
laws  of  the  United  States ;  but  it  is  competent  for  it  to  sanction  retroactively 
such  proceedings  in  the  assessment  of  a  tax  as  they  could  have  legitimately 
sanctioned  in  advance. 

2.  Same— Aot  op  New  Toee  Lboislatube  op  1881,  Ch.  271— The  Dbfbot  in. 

that  Act. 

In  the  act  of  1881,  c.  271,  Laws  New  York,  the  fatal  vice  was  the  denial  of 
an  opportunity  to  those  assessed  to  be  heard  and  permitted  to  obtain  the  de- 
ductions and  corrections  allowed  by  the  general  system  of  assessments. 
8.  Same— Validating  Acts. 

The  general  rule  has  often  been  declared  that  the  legislature  may  validate 
retrospectively  an v  proceedings  which  they  may  have  authorized  in  advance ; 
and  it  is  immaterial  that  such  legislation  may  operate  to  divest  an  individual 
of  a  ri^ht  of  action  existing  in  his  favor,  or  subject  him  to  a  liability  which  did 
not  exist  originally.  In  a  large  class  of  cases  this  is  the  paramount  object  of 
such  legislation. 
4.  Same— Validating  Act — Payment  op  Taxes  in  Advance  op  Opportunity 
to  be  Heard. 

If  it  was  within  the  power  of  the  legislature  to  provide  for  the  collection  of 
a  tax  by  a  system  which  requires  the  tax-payers  to  pay  in  advance  of  an  oppor- 
tunit}*^  to  be  heard,  but  permits  them  to  have  a  subsequent  hearing  and  to  ob- 
tain restitution,  if  restitution  ought  to  be  made,  the  validating  act  was  consti- 
tutional. 
fi.  Same — Suhmmary  Methods  op  Dispossession  under  Taxation — Otherwise 
in  Judicial  Prooeedlngs. 

In  judicial  proceedings  due  process  of  law  requires  a  hearing  before  condem- 
nation, and  judgment  before  dispossession ;  but  when  property  is  appropriated 
to  or  under  the  power  of  taxation,  diiferent  considerations  from  those  which 
prevail  between  individuals  obtain.  It  is  not  indispensable  that  a  hearing  be 
secured  before  assessment  or  before  collection  of  the  tax;  but  it  is  sufficient  if 
reasonable  provision  is  made  for  a  hearing  afterwards,  a  correction  of  errors, 
or  a  restitution  of  the  tax  or  part  of  a  tax  unjustly  imposed. 

At  Law. 

Matthew  Hale,  for  plaintifiF. 

Peckham  d  Rosendale,  for  defendant. 

Wallace,  J.  This  action  is  brought  to  recover  certain  taxes  as- 
sessed  against  the  plaintiff  and  several  assignors  of  the  plaintiff,  in 
the  years  1877,  1878,  and  1879,  and  collected  by  the  defendant. 
The  persons  thus  assessed  were  stockholders  of  the  National  Albany 
Exchange  Bank,  of  the  city  of  Albany.  The  assessors  omitted  in 
those  years  to  place  the  names  of  the  shareholders  upon  the  assess- 
ment roll  in  accordance  with  the  requirements  of  the  state  laws  reg« 
tdating  assessments;  and  it  was  held  by  this  court  in  Albany  City 
Nat.  Bank  v.  Mahar,  6  Fed.  Bep.  417,  that  such  omission  rendered 
the  tax  illegal,  because  the  requirement  which  was  disregarded  by  the 
assessors  was  designed  to  afford  tax-payers  an  opportunity  for  the 
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examination  and  revision  of  their  assessments,  and  therefore  should 
not  be  deemed  directory  merely,  but  essential,  and  a  condition  preced- 
ent to  the  validity  of  the  tax. 

It  is  insisted  for  the  plaintiffs  that  the  taxes  thus  collected  were 
illegal,  for  the  additional  reason  that  the  assessors  violated  the  rule 
of  uniformity  prescribed  by  section  5219,  Eev.  St.,  which  prohibits 
the  taxation  of  shares  in  national  banks  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state.  This  contention  rests  upon  the  fact  that  the  assessors 
habitually  and  intentionally  adopted  the  practice,  in  assessing  indi- 
viduals upon  bank  shares  held  by  them  in  various  banks  of  the  city 
of  Albany,  ot  estimating  the  value  of  the  shares  at  par,  and  assessing 
them  at  that  valuation  less  a  deduction  of  the  assessed  value  of  the 
real  estate  of  the  bank,  although,  as  a  matter  of  fact,  the  value  of 
such  shares  differed  in  different  banks,  so  that  while  the  shares  in  all 
the  banks  were  really  worth  more  than  their  par  value,  the  shares  in 
some  of  them  were  worth  less  than  the  shares  in  others.  It  does  not 
appear  affirmatively  that  the  rule  of  valuation  thus  adopted  operated 
to  assess  the  shares  of  the  stockholders  here,  higher  in  proportion  to 
their  value  than  moneyed  capital  generally.  It  was  applied  alike  to 
shares  in  national  banks  and  shares  in  state  banks,  and  it  is  not 
shown  how  the  capital  of  individual  bankers  was  valued.  The  action 
of  the  assessors  may  have  been  a  palpaple  violation  of  their  duty  un- 
der the  laws  of  the  state;  and  it  has  been  so  characterized  in  the 
opinions  of  the  judges  of  the  state  courts,  when  the  validity  of  the 
assessments  has  been  questioned;  but  it  does  not  follow  that  it  was 
an  unfair  discrimination  against  shareholders  of  national  banks,  and 
therefore  in  contravention -of  the  federal  law.  The  question,  how- 
ever, is  not  an  open  one  in  this  court,  it  having  been  decided  adversely 
to  the  plaintiff  upon  the  same  state  of  facts  in  Stanley  v.  Board  of 
Sup'rs,  15  Fed.  Rep.  483.  The  disposition  which  must  be  made  of 
this  question  is  fatal  to  the  plaintiff's  case,  because  the  case  does  not 
turn  upon  the  point  of  the  illegality  of  the  original  assessments. 
That  point  has  already  been,  decided  in  favor  of  the  plaintiff.  The 
case  turns  upon  the  efficacy  of  the  curative  act  passed  by  the  legisla- 
ture  of  the  state  to  validate  the  assessmenta  in  controversy.  Chap- 
ter 345,  Laws  1833.  Undoubtedly,  the  legislature  could  not  validate 
a  tax  which  was  prohibited  by  the  laws  of  the  United  States;  but  it 
was  competent  for  them  to  sanction,  retroactively,  such  proceedings 
in  the  assessment  of  the  tax  as  they  could  have  legitimately  sanctioned 
in  advance. 

The  act  of  1883  is  the  second  legislative  attempt  to  validate  the 
taxes  in  dispute.  The  prior  act  (chapter  271,  Laws  1881)  was  ad- 
judged by  this  court,  in  Albany  City  Nat.  Bank  v.  Maker,  9  Fed. 
Bbp.  884,  unconstitutional,  because  it  was  in  effect  a  legislative  as- 
sessment of  a  tax  upon  a  body  of  individuals,  without  apportionment 
or  equality  as  between  them  and  the  general  body  of  tax-payers. 
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The  fatal  vice  of  the  act  was  the  denial  of  an  opportunity  to  those 
assessed  to  be  heard  and  permitted  to  obtain  ihe  deductions  and  cor- 
rections allowed  by  the  general  system  of  assessments. 

The  present  act  is  carefully  framed  to  obviate  tte  objections  which 
were  fatal  to  the  former  act.  It  legalizes  and  confirms  the  assf$s3- 
ments  contained  in  the  assessment  rolls  for  the  several  wards  of  the 
city  of  Albany  for  the  years  1876,  1877,  and  1878,  and  on  file  in  the 
office  of  receiver  of  taxes,  subject  to  the  right  of  the  parties  interested 
to  claim  any  deduction  from  or  cancellation  of  the  assessments  to 
which  they  would  have  been  entitled,  under  the  laws  existing  when 
the  respective  assessments  were  made ;  and  it  provides  for  a  reason- 
abU  notice,  and  a  reasonable  opportunity  for  the  parties  to  be  heard, 
and  to  obtain  such  deductions  or  remission  of  the  tax  as  may  be  just. 
It  also  provides  for  restitution  to  all  the  parties  of  any  sum  improp- 
erly  included  in  the  tax,  with  interest  from  the  time  the  tax  carried 
interest. 

The  only  objection  to  the  validating  act,  which  seems  to  deserve 
consideration,  is  found  in  the  ckcumstaoce  that  the  tax-payers  have 
not  been  given  an  opportunity  to  be  heard  until  after  they  were  com- 
pelled to  pay  their  taxes.  The  geneval  rule  has  often  been  declared 
that  the  legislature  may  validate,  retrospectively,  any  proceedings 
which  they  might  have  authorized  in  advance.  And  it  is  immaterial 
that  such  legislation  may  operate  to  divest  an  individual  of  a  right 
of  action  existing  in  his  favor,  or  subject  him  to  a  liability  which  did 
not  exist  originally.  In  a  large  class  of  cases  this  is  the  paramount 
object  of  sudh  legislation.  If,  therefore,  it  was  within  the  competency 
of  the  legislature  to  provide  for  the  collection  of  a  tax  by  a  system 
which  requires  the  tax-payers  to  pay  in  advance  of  an  opportunity  to 
be  heard,  but  which  permits  them  to  have  a  subsequent  hearing  and 
to  obtain  restitution,  if  restitution  ought  to  be  made,  the  validating 
act  was  constitutional. 

,  Under  the  power  of  taxation  the  property  of  the  citizen  is  appro- 
priated for  the  public  use  to  the  extent  to  which  he  should  contribute 
to  the  public  revenues,  and  he  is  liable  to  have  a  demand  established 
against  him  on  the  judgment  of  others  regarding  the  sum  which  he 
should  justly  and  equitably  contribute.  He  cannot  be  deprived  of 
his  property,  even  under  the  power  of  eminent  domain,  without  due 
process  of  law ;  or,  in  other  words,  without  notice  and  an  opportu- 
nity to  be  heard;  and  this  is  an  essential  requisite  of  every  lawful 
proceeding  which  affects  rights  of  property  or  of  person.  In  judicial 
proceedings  due  process  of  law  requires  a  hearing  before  condemna- 
tion, and  judgment  before  dispossession;  but  when  property  is  ap- 
propriated to  the  public  use  under  the  power  of  eminent  domain,  or 
under  the  power  of  taxation,  different  considerations  from  those  which 
prevail  in  controversies  between  individuals  obtain.  Thus,  when 
property  is  taken  under  the  power  of  eminent  domain  by  the  state,  or 
by  municipal  corporations  by  state  authority,  the  adjudications  sano- 
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tion  the  validity  of  laws  which  permit  the  property  of  the  citizen  to 
•  •,  ^  appropriated  before  a  hearing,  and  before  compensation.     It  is 
••  ijifficieflir  ii  flbviiion  is  made  by  the  law  by  which  the  party  can  ob- 
.  .  .tai;a.copQ^^sati<]n'/and  for  a  hearing  before  an  impartial  tribunal  to 
/•\:  :^^r^«*^'^^^^^V*^'^^^^^*     ^^^  ^^  ^^  assumed  by  the  decisions  in 
these  cases  that  the  property  of  the  municipality  is  a  fund  to  which 
he  can  resort  without  risk  of  loss.     Gooley,  Const.  Lim.  660,  561. 
There  seems  to  be  no  reason  for  a  different  rule  when  the  money  of 
the  tax-payer  is  appropriated  by  the  sovereign  power  under  the  right 
of  taxation.     The  reason  why  a  right  to  be  heard  by  the  tax-payer 
respecting  the  imposition  of  a  tax  is  valuable  and  essential  for  his 
protection,  is  in  order  that  he  shall  not  be  obliged  to  bear  a  dispropor- 
tionate part  of  the  public  burden.     If  the  taxing  laws  secure  him  in 
this  right  as  effectually  as  is  deemed  sufficient  in  laws  authorizing 
his  property  to  be  taken  under  the  power  of  eminent  domain,  it  would 
seem,  upon  analogy  and  upon  principle,  that  he  is  protected  suffi* 
ciently,  and  that  the  taxing  laws  would  not  contravene  the  constitu- 
tional prohibition. 

Undoubtedly,  it  is  beyond  the  power  of  the  legislature  to  validate 
the  acts  of  taxing  officers  of  a  character  which  cannot  be  justified  as 
an  exercise  of  the  taxing  power;  as  where  a  part  of  the  property  in  a 
taxing  district  should  be  assessed  at  one  rate  and  a  part  at  another, 
or  if  persons  or  property  should  be  assessed  for  taxation  in  a  district 
which  did  not  include  them.  And  it  is  stated  in  general  terms,  by  a 
text  writer  of  high  authority,  that  a  validating  act  cannot  cure  the 
illegality  of  an  assessment  made  without  any  notice  to'  the  persons 
interested.  Cooley,  Tax'n,  227,  228.  The  case  of  Marsh  v.  Chesnut, 
14  111.  223,  and  Billings  v.  Detten,  15  HI.  218,  are  referred  to  as  sus- 
taining the  proposition.  These  were  cases  where  the  curative  act  was 
held  bad  for  the  same  reason  that  the  curative  act  of  1881  was  held  to 
be  nugatory  by  this  court, — because  it  did  not  provide  for  an  assess- 
ment upon  notice  to  the  tax-payer,  and  thus  perpetuated  the  vice  ot 
the  original  assessment.  The  present  act,  as  has  been  said,  is  framed 
to  obviate  this  objection.  No  adjudged  case  has  been  cited  by  coun- 
sel or  has  met  the  attention  of  the  court  where  such  an  act  has  been 
considered.  It  is  asserted  in  many  cases  that  notice  and  an  oppor- 
tunity  for  hearing  of  some  description  are  matters  of  constitutional 
right;  but  it  has  nowhere  been  declared  that  it  is  indispensable  that 
the  hearing  should  be  one  in  advance  of  the  collection  of  the  tax. 
The  operation  of  the  present  act  is  to  preserve,  substantially,  to  the 
tax-payers  the  right  of  which  they  were  originally  deprived,  to  give 
them  an  opportunity  to  question  the  justice  of  the  assessment,  and  to 
restore  to  them  the  sums  which  were  illegally  collected  of  them.  In 
view  of  the  large  and  almost  unlimited  discretion  which  resides  in 
the  legislature  to  regulate  the  mode  and  conditions  of  taxation,  it  is 
believed  to  be  valid  and  effectual  to  legalize  the  proceedings  here. 
Judgment  is  ordered  for  the  defendant. 
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ZbILIN  V.  KOGEBS. 
[OiTCtUt  Court,  D.  Oregon.    July  26, 1884) 

1.  AdTEBSE  PO66B88ION. 

The  open  and  exclusive  use  of  real  property,  for  the  purpose  to  wldch  it  is 
ordinarily  fit  or  adapted,  accompanied  with  a  claim  of  ownership  by  the  occu- 
pant, constitutes  adverse  possession,  and  the  erection  of  a  fence  or  other  arti- 
ficial boundary,  to  indicate  the  limits  of  such  possession,  is  not  essential  thereto. 

2.  Plea  of  •the  Statute  of  Limitations. 

in  an  action  to  recover  possession  of  real  property  the  defense  of  the  statute 
of  limitations  should  be  pleaded  directly,  as  that  the  cause  of  action  did  not 
accrue  within  the  prescribed  period  next  before  the  commencement  of  the 
action :  but  the  allegation  that  neither  the  plaintiff  nor  his  grantor  was  seized 
or  possessed  of  the  premises  during  that  period,  is  sufficient  to  allow  proof  of 
adverse  possession  by  the  defendant  inconsistent  with  the  plaintifi^s  right  to 
maintain  the  action. 

3.  Amendment  after  Verdict. 

In  the  furttierance  of  justice,  the  defendant  may  be  allowed  to  amend  such 
a  defense  after  verdict,  so  as  to  make  it  conform  to  the  ultimate  fact  proven, 
— that  the  action  did  not  accrue,  etc. 

4.  Proof  of  Possession. 

The  fact  that  the  plaintiff's  grantor  abandoned  or  relinquished  the  possession 
of  the  premises  in  controversy  to  the  defendant  absolutely,  for  any  cause  or 
consideration,  and  that  the  latter  thereupon  took  and  held  such  possescMon  to 
the  exclusion  of  such  grantor  and  his  assigns,  may  be  shown  by  parol  ih  sup- 
port of  the  defense  of  the  statute  of  limitations. 

6.  Assessment  Roll. 

The  fact  that  a  parcel  of  land  does  not  appear  on  the  assessment  roll  of  the 
county  in  a  giveu  year  as  the  property  of  the  defendant,  in  an  action  for  the 
recovery  of  the  same,  does  not  tend  to  contradict  the  testimony  of  such  de- 
fendant to  the  effect  that  he  paid  the  taxes  thereon,  as  owner,  in  such  year; 
nor  is  it  competent  evidence  in  such  action,  for  or  against  either  party,  of  the 
ownership  of  such  land. 

Action  to  Becover  Possession  of  Beal  Property.  Motion  for  a  new 
trial. 

This  action  is  brought  to  recover  the  possession  of  two  parcels  of 
land  situate  in  Yamhill  coanty,  Oregon,  and  for  the  rents  and  profits 
of  the  same  during  their  detention  from  plaintiff.  It  is  alleged  in 
the  complaint  that  on  January  1,  1875,  one  Susan  B.  Hall  was  the 
owner  in  fee  of  the  two  parcels;  that  William  F.  Hall  was  then  her 
husband;  that  on  that  day  she  died,  leaving  him  surviving  her,  where- 
upon he  became  and  was  tenant  by  the  curtesy  of  an  estate  for  his  life 
in  the  premises;  that  the  plaintiff,  by  mesne  conveyances,  has  become 
the  owner  of  this  life-estate,  which  is  of  the  value  of  $1,000,  and  is 
entitled  to  the  rents,  issues,  and  profits  of  the  premises  from  Novom* 
ber  8,  1875;  that  on  said  November  8th  the  defendant  ousted  the 
said  Hall  from  the  premises  and  took  possession  thereof,  and  has 
ever  since  withheld  the  same  from  the  said  Hall  and  his  assigns,  and 
from  the  plaintiff,  and  that  the  value  of  said  rents  and  profits  since 
said  day  is  $3,250,  and  their  present  value  is  $1,000  a  year;  where- 
fore, the  plaintiff  prays  judgment  for  the  possession  of  the  premises, 
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and  for  the  value  of  the  rents  and  profits^  past  and  aocniing^  with 
costs. 

£7  his  answer  the  defendant  denies  the  several  allegations  of  the 
complaint,  Except  those  concerning  the  value  of  the  premises,  the 
relation  of  William  F.  to  Susan  B.  Hall,  and  her  death,  but  he  avers 
that  her  death  took  place  on  March  28,  1868,  and  that  he  has  been 
in  the  exclusive  possession  of  the  premises  and  withheld  the  same 
from  said  Hall  and  the  plaintiff  since  July  14,  1868.  The  answer 
contains  two  special  pleas  or  defenses.  The  first  one  is  made  under 
section  318  of  the  Code  of  Civil  Procedure  of  Oregon,  to  the  claim  for 
rents  and  profits,  and  is  to  the  effect  that  since  July  14,  1868,  the 
defendant  has  claimed  and  held  the  premises,  under  color  of  title, 
adversely  to  the  claim  of  the  plaintiff  and  his  grantors,  and  that  dur- 
ing said  period  has  made  permanent  improvements  thereon,  in  good 
faith,  of  the  value  of  $2,000.  The  second  one  is  intended  as  a  plea 
of  the  statute  of  limitations  in  bar  of  the  action,  and  is  in  these 
words : 

"That  the  said  Susan  R.  Hall  departed  this  life  on  March  '>8,  1868,  and 
that  neither  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  or  has 
been  seized  or  possessed  of  the  premises  described  in  the  complaint  and  in 
question  in  this  action,  or  any  part  or  portion  of  the  same,  within  ten  years 
last  past,  prior  to  the  commencement  uf  this  action,  nor  since  July  14, 1868." 

The  Code  of  Civil  Procedure  (sections  8  and  4)  provides  that  an 
action  for  the  recovery  of  the  possession  of  real  property  "shall  only 
be  commenced  within  20  years  after  the  cause  of  action  shall  have 
accrued;**  and  adds,  "and  no  action  shall  be  maintained  for  such  re- 
covery unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seized  or  possessed  of  the  premises  in  question  within 
20  years  before  the  commencement  of  the  action."  By  the  act  of 
October  17, 1876,  (Sess.  Laws  Or.  p.  21,)  this  period  of  limitation  was 
reduced  to  10  years.  Instead  of  pleading  the  bar  of  the  statute  di- 
rectly and  properly,  as  that  the  plaintiff  ought  not  to  have  or  main- 
tain his  action  against  the  defendant  because  the  cause  thereof  did 
not  accrue  within  10  years  before  the  commeocement  of  the  same, 
the  latter  merely  alleges  that  neither  the  plaintiff  nor  those  under 
whom  he  claims  have  been  seized  or  possessed  of  the  premises  within 
10  years,  fiom  which  the  inference  may  be  made  that  neither  of  them 
was  disseized  or  dispossessed  of  the  premises  within  that  time,  and 
therefore  no  cause  of  action  accrued,  to  either  of  them  within  that 
period  on  such  account. 

The  answer,  as  required  by  section  S16  of  the  Code  of  Civil  Pro- 
cedure, also  contains  a  statement  of  the  nature  and  duration  of  the 
defendant's  estate  in  the  premises  and  that  of  his  co-tenants,  to  the 
effect  that  he  is  the  owner  in  fee  of  fifty-one  sixty-fourths  of  the  first 
parcel  described  in  the  complaint,  and  that  other  persons,  known  and 
unknown  to  him, — naming  the  former  and  the  immediate  ancestors  of 
the  latter, — are  the  owners  in  fee  of  the  remaining  thirteen  sixty- 
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fourths  thereof,  in  common  with  him,  and  that  he  holds  the  whole  of 
said  parcel  for  himself  and  said  co-tenants;  and  that  as  to  the  sec- 
ond of  sach  parcels  he  is  the  undivided  owner  in  fee  of  the  same. 
The  plaintiff,  replying  to  the  answer,  controverts  the  allegations  in 
the  special  defenses  and  statement  of  the  defendant's  estate  in  the 
premises. 

The  case  was  tried  before  the  district  judge,  with  a  jury,  on  No- 
vember 28, 1882,  and  there  was  a  verdict  for  the  defendant.  On  the 
trial  the  plaintiff  showed  title  to  the  first  parcel  of  the  premises,  con- 
taining 235.75  acres,  from  the  United  States  to  Samuel  McSween  and 
wife,  its  donees,  under  the  donation  act  of  September  27,  1850;  and 
to  the  second  parcel,  containing  37.50  acres,  from  the  same  source 
to  Stephen  Beauchamp,  and  by  proper  mesne  conveyances  from  said 
donees  to  Susan  B.  Hall,  and  then  put  in  evidence  a  deed  from  Will- 
iam F.  Hall  to  Sidney  Dell,  the  plaintiff's  attorney,  dated  February 
14,  1S80,  of  the  "life-interest"  of  said  Hall  in  the  premises,  and  of 
his  claim  for  rents  and  profits,  for  the  consideration  of  $50;  a  deed 
from  Dell  to  W.  T.  Newby  of  an  undivided  half  of  the  premises,  of 
the  same  date ;  a  deed  from  Dell  of  the  other  undivided  half  to  the 
plaintiff,  dated  April  16,  1880;  and  one  from  Newby  to  the  plaintiff 
for  bis  undivided  half,  of  the  same  date. 

The  defendant  called  William  F.  Hall  as  a  witness,  and  asked  him 
the  question :  "Were  you  in  possession  of  the  premises  in  controversy 
on  the  death  of  your  wife,  Susan  B.  Hall,  in  March,  1868,  and  for 
six  weeks  afterwards,  and  did  you,  in  July  of  that  year,  turn  over  the 
possession  of  the  premises  to  the  defendant  ?" — counsel  for  the  defend- 
ant stating  at  the  time  that  the  object  of  the  question  was  to  sustain 
the  defendant's  right  to  the  possession  of  the  premises  against  the 
witness  and  his  assigns  by  reason  of  the  lapse  of  time.  The  question 
was  objected  to  as  immaterial,  because  the  statute  of  limitations 
had  not  been  pleaded  by  the  defendant.  The  objection  was  over- 
ruled, and  the  ruling  excepted  to.  In  answer  to  the  question  the  wit- 
ness testified  as  follows : 

"I  remained  on  the  premises  some  six  weeks  or  two  months  after  my  wife 
died,  when  I  delivered  the  premises  all  over  to  the  defendant.  Since  then  I 
have  not  exercised  or  claimed  any  authority  over  the  premises.  The  defend- 
ant has  occupied  the  premises  ever  since,  and  I  have  never  claimed  any  inter- 
est in  the  property  as  against  him.  Since  1  turned  the  property  over  to  the 
defendant  he  has  been  in  possession  as  owner,  and  claimed  to  be  the  owner 
to  my  knowledge,  and  I  have  never  made  any  claim  to  it.  I  did  not  feel  or 
think  that  lever  had  any  curtesy  or  life-estate  in  the  premises  after  my  wife's 
death,  but  Dell  said  I  had,  and  I  made  him  some  kind  of  a  conveyance  in  1880. 
My  wife  died  in  March,  1868;  but  I  did  not  yield  up  any  right  of  my 
daughter  in  the  premises  to  the  defendant" 

The  defendant,  to  maintain  the  bar  of  the  statute,  also  offered  to 
prove  by  himself  that  since  July,  1868,  and  for  more  than  10  years 
prior,  to  the  commencement  of  this  action,  he  had  paid  all  the  taxes 
on  the  land  as  his  own;  to  which  evidence  the  plaintiff  objected  for 
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the  same  reason,  bat  the  objection  was  overrnled  and  the  evidence 
admitted;  and  also  that  in  1868,  after  the  death  of  his  wife,  said  Hall 
claimed  an  interest  of  some  sort  in  the  premises — he  did  not  know 
what — and  wanted  to  go  away ;  and  that  he  purchased  of  him  what 
he  claimed  to  be  his  (Hairs)  interest  in  the  premises,  including  grow- 
ing crops,  furniture,  and  an  old  horse,  for  $300,  rating  his  interest 
in  the  land  at  $150,  though  he  did  not  understand  what  HalFs  right 
was,  and  that,  so  far  as  Hall  was  concerned,  he  had  occupied  thq 
premises  ever  since  as  his  own,  and  has  since  purchased  the  interest 
of  his  daughter  and  heir  of  his  wife  therein,  (for  which  it  appears 
that  he  received  a  deed  from  said  Hall,  as  the  gaardian  of  said 
daughter,  on  November  6,  1875;)  to  which  evidence  the  plaintiff  ob- 
jected for  the  same  reason,  and  the  further  one,  that  a  sale  of  an  in- 
terest in  land  could  not  be  shown  by  parol;  but  the  objection  was 
overruled  and  the  evidence  admitted.  To  both  these  rulings  excep- 
tions were  duly  taken. 

To  rebut  the  defendant's  testimony  as  to  the  payment  of  taxes, 
the  plaintiff  offered  in  evidence  certified  copies  of  the  assessment  rolls 
of  Yamhill  county  from  1868  to  1876,  inclusive,  to  show  that  the 
premises  had  not  been  assessed  to  the  defendant  during  those  years; 
to  the  admission  of  which  the  defendant  objected  as  immaterial,  and 
the  objection  was  sustained  by  the  court,  because,  it  did  not  appear 
from  said  assessment  rolls  who  had  paid  the  taxes  in  question ;  to 
which  ruling  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the  de- 
fendant not  having  introduced  any  evidence  or  claim  under  a  paper 
title  to  the  smaller  of  the  two  parcels  of  land,  before  they  could  find 
that  he  was  in  the  adverse  possession  of  the  same  for  10  years  prior 
to  the  commencement  of  the  action,  "they  must  be  satisfied  that  he 
lived  on  one  or  both  parcels  during  that  entire  period,  and  had  it 
under  inclosure  for  the  entire  ten  years;"  and  also,  "that  without  a 
paper  title  the  defendant  could  only  maintain  a  right  by  adverse 
possession  to  that  which  he  actually  incloses  for  the  whole  ten  years 
prior  to  the  action."  These  instructions  the  court  refused  to  give, 
but  charged  the  jury  that  any  other  evidence  of  actual  possession 
was  sufficient  in  a  settled  farming  country  where  there  are  known 
boundaries  to  claims  and  possessions;  that  it  was  sufficient  if  the 
defendant  exercised  ownership  over  the  premises.  If  he  occupied 
them  as  his  own  for  10  years  prior  to  the  commencement  of  the 
action,  not  intending  to  recognize  or  allow  that  Hall  had  any  interest 
or  estate  therein,  the  action  is  barred;  and  as  the  plaintiff  has  ad- 
mitted in  open  court  that  if  the  statute  of  limitations  is  well  pleaded 
he  is  barred  from  recovering  the  north  half  of  the  larger  parcel,  your 
inquiry  upon  this  point  will  be  confined  to  the  south  half  of  such 
parcel  and  the  smaller  one;  to  which  refusal  and  instruction  the 
plaintiff  excepted. 

The  jury,  in  addition  to  the  general  verdict  for  the  defendant. 
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found,  in  response  to  questions  submitted  to  them  by  the  court,  (1) 
that  the  defendant,  at  the  commencement  of  this  action,  April  21, 
1882,  had  been  in  the  occupation  and  possession  of  the  premises  in 
controversy  adversely  to  W.  P.  Hall,  under  whom  the  plaintiff  claims, 
for  more  than  10  years,  claiming  the  same  as  against  said  Hall  as 
his  own  exclusive  property;  and  (2)  that  said  Hall  was  aware  of  the 
defendant's  occupation  and  possession,  whatever  it  was,  and  never 
did  make  or  assert  any  claim  to  any  interest  or  estate  in  the  prem- 
ises after  he  left  them  in  1868. 

There  was  also  evidence  in  the  case  tending  to  prove  that  the  two 
parcels  of  land  were  contiguous,  and  that  they  had  been  inclosed  for 
more  than  20  years,  and  that  during  the  greater  portion  of  that  time 
they  had  been  occupied  as  one  farm;  and  that  they  were  inclosed 
anew  by  the  defendant  some  eight  or  nine  years  before  the  commence- 
ment of  this  action. 

The  motion  for  a  new  trial  is  made  on  two  grounds:  First,  the 
verdict  is  contrary  to  law  and  evidence;  second,  errors  of  law  included 
in  the  foregoing  exceptions,  as  follows :  (1)  The  admission  of  evi- 
dence to  prove  adverse  possession  by  the  defendant,  when  the  statute 
of  limitations  was  not  pleaded;  (2)  the  refusal  to  admit  the  assess* 
ment  rolls  to  rebut  the  evidence  that  the  defendant  had  paid  the  taxes 
on  the  premises ;  (3)  the  admission  of  the  parol  evidence  as  to  the  plain- 
tiff's purchase  of  Hall's  interest  in  the  premises  in  1868;  and  (4)  the 
refusal  of  the  court  to  charge  the  jury,  as  requested  by  the  plaintiff, 
upon  the  subject  of  inclosure,  and  the  error  in  the  charge  actually 
given. 

Sidney  Dell,  for  plaintiff. 

William  Strong  and  H.  H.  Hurley,  for  defendant. 

Before  Field  and  Deady,  JJ, 

Field,  Justice.  A  new  trial  must  be  denied.  The  testimony  of 
Hall  as  to  his  possession  of  the  demanded  premises  in  1868,  after 
the  death  of  his  wife,  his  delivery  of  that  possession  to  the  defend- 
ant, with  his  intended  relinquishment  of  all  interest  in  them,  was 
admissible  to  show  when  the  defendant  took  possession,  and  also  its 
open  and  exclusive  character.  If  to  it  we  add  the  testimony  of  the  de- 
fendant himself,  given  in  his  own  behalf,  the  adverse  character  of  his 
possession  is  well  shown,  and  the  finding  of  the  jury  is  fully  justified. 
More  than  10  years  had  elapsed  between  the  abandonment  of  Hall 
and  the  entry  of  the  plaintiff  thereon,  and  the  commencement  of  the 
action,  and  thus  a  bar  to  the  plaintiff's  recovery  was  created,  even 
supposing  he  had  a  specific  conveyance  of  Hall's  original  interest  in 
the  premises  as  tenant  by  the  curtesy.  The  deed  of  Hall  to  Dell 
is  not  set  forth  in  the  exceptions,  though  it  is  stated  therein  to  be 
of  his  "life-interest,"  with  a  special  warranty  "against  himself  and 
those  claiming  under  him."  Hall  testified  that  he  never  made  any 
claim  to  the  property  or  any  interest  therein  after  he  gave  possession 
to  the  defendant^  and  in  fact  did  not  think  he  had  any,  and  so  told 
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Dell  at  the  time  the  latter  obtained  his  deed.  It  is  therefore  proba- 
ble that  the  deed^  in  effect,  only  amounted  to  a  quitclaim, — a  relin- 
quishment, merely,  of  possible  rights,  instead  of  a  specific  conveyance 
of  a  certain  interest, — a  probability  which  is  much  enhanced  by  the 
very  small  consideration  given  for  it.  But,  treating  it  as  a  convey- 
ance of  whatever  interest  Hall  then  had  in  the  premises,  it  was  too 
late  to  affect  the  rights  acquired  by  the  defendant  by  means  of  his 
10  years'  exclusive  and  uninterrupted  possession. 

It  is  true,  the  statute  of  limitations  is  not  pleaded  directly,  or  in  a 
manner  that  can  be  called  good  pleading.  But  it  is  averred  in  the 
answer,  that  neither  the  plaintiff  nor  his  grantor  was  seized  or  pos- 
sessed of  the  premises  for  the  statutory  period  of  10  years  prior  to 
the  commencement  of  the  action;  and  also  that  the  defendant  was 
in  the  exclusive  possession  of  the  premises  during  that  period.  And 
it  is  evident  that  the  defendant  relied  upon  this  possession,  which 
was  undisturbed,  as  a  defense.  A  cause  ot  action  could  not  accrue 
against  him  in  favor  of  the  plaintiff  for  the  recovery  of  the  premises, 
during  sach  possession. 

Neither  has  the  plaintiff  been  in  any  respect  prejudiced  in  the 
presentation  of  his  cause  by  the  inartificial  manner  in  which  the  de- 
fendant has  stated  his  defense  of  the  statute.  And,  if  it  were  nec- 
essary, the  defendant  would  be  now  allowed  to  amend  his  answer  in 
this  respect.  Errors  and  defects  in  the  form  and  even  the  substance 
of  a  pleading  may,  '"in  the  furtherance  of  justice,"  be  amended  after 
verdict,  ''when  the  amendment  does  not  substantially  change  the 
cause  of  action  or  defense  by  conforming  the  pleading  to  the  facta 
proved."  Code  Civil  Proc.  §  99.  If  the  plaintiff  was  not  satisfied 
to  go  to  trial  on  this  defense,  either  on  account  of  its  form  or  sub- 
stance, he  should  have  objected  to  it  at  the  proper  time,  by  motion 
or  demurrer. 

There  was  no  error  in  the  instructions  of  the  court  to  the  jury. 
Neither  residence  upon  land  nor  its  inclosure  by  artificial  means  is 
absolutely  necessary  to  create  an  adverse  possession,  even  where  the 
premises  are  not  claimed  under  color  of  title.  Either  of  these  cir- 
cumstances is  strong  evidence  to  establish  such  possession;  but  it 
may  be  shown  in  other  ways.  A  subjection  of  the  land  by  the  claim- 
ant to  such  uses  as  it  is  ordinarily  susceptible  of,  to  the  exclusion  of 
others,  is  an  adverse  possession;  and  that  subjection  may  appear  by 
its  cultivation  or  occupation  for  the  ordinary  purposes  of  husbandry 
or  pasturage.  The  extent  of  the  land  to  which  an  adverse  possession 
is  claimed  must,  of  course,  be  clearly  indicated,  so  that  others  may 
see  and  respect  it;  but  it  need  not  be  shown  by  an  artificial  inclos- 
ure. It  is  to  an  inclosure  of  that  kind  that  the  instruction  asked 
and  the  one  given  in  the  charge  of  the  court  evidently  had  refer- 
ence. The  former  speaks  of  an  adverse  possession  of  land  within 
limits  which  the  defendant  actually  incloses,  ''In  a  settled  farming 
country,"  says  the  judge,  "where  there  are  known  boundaries  to 
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Claims  and  possessions,  it  is  sufficient  if  the  occupant  exercise  own- 
ership over  the  land."  Other  objects  than  an  artificial  structure  in 
the  nature  of  fences  may  mark  the  limits  of  the  possession  {claimed; 
such  as  ravines,  water-courses,  and  the  like.  And  furrows  in  the 
field,  mounds  at  short  distances  apart,  and  many  other  devices,  not 
constituting  strictly  an  inclosure,  may  equally  answer  the  purpose. 
The  subjection  of  the  land  to  the  uses  of  the  claimant,  to  the  exclu- 
sion of  others,  and  the  identification  with  reasonable  certainty,  ac« 
cording  to  the  circumstances  of  the  case,  in  some  visible  or  apprecia- 
ble way,  of  its  extent,  are  the  material  facts  necessary  to  establish 
the  adverse  character  of  the  possession.  In  many  decisions  an  in- 
closure is  spoken  of  as  essential,  because  the  limits  of  the  land  in  ques- 
tion could  only  be  marked  conveniently  in  that  way.  But  the  essen- 
tial fact  is  the  indication,  given  by  the  inclosure,  of  the  limit  to  which 
the  possession  claimed  extends.  None  of  the  authorities  deny  the 
equal  efficacy  with  an  artificial  inclosure  of  other  defined  bounda- 
ries or  means  of  indicating  the  limits  of  a  tract  to  which  the  posses- 
sion of  an  occupant  extends.  In  the  present  case  there  was  evidence 
tending  to  show  that  the  premises  in  controversy  claimed  by  the  de- 
fendant had  been  inclosed  with  a  fence  more  than  twenty  years,  though 
the  inclosure  had  been  renewed  eight  or  nine  years  previous  to  the 
commencement  of  the  action. 

The  objection  that  the  transfer  of  Hall's  interest  to  the  defendant 
was  attempted  to  be  shown  by  parol,  was  not  well  taken.  The  evi- 
dence was  not  offered  or  received  to  show  such  transfer, — which  could 
only  be  done  by  deed, — but  to  prove  that  Hall  abandoned  the  posses- 
sion and  surrendered  it  absolutely  to  the  defendant,  who  thereupon 
entered  upon  the  land  and  held  it  adversely. 

The  refusal  to  admit  the  assessment  rolls  in  evidence  is  so  obvi- 
ously correct  as  to  require  no  consideration. 

Motion  for  a  new  trial  denied. 


Mace  and  another  t;.  Slotbhan  and  another. 
{Oircuit  Court,  E.  D.  Wisconsin,    May  27, 1884.) 

Contract  —  Guaranty  —  Heatikg  Apparatus  —  Alteration  of  Proposed 
Bunj)iNO. 

Under  a  contract  by  which  the  manufacturers  of  a  steam-heater  and  venti- 
lator introduced  such  an  apparatus  into  a  building  in  course  of  erection  and 
guarantied  its  efficient  worl^ing,  tliey  should  not  be  held  liable  under  their 
guaranty  if  the  design  of  the  building,  as  submitted  to  them,  was  afterwards 
altered,  without  their  consent,  so  as  to  materially  change  the  proposed  location 
of  windows,  flre-places,  chimneys,  etc.,  or  so  as  to  substantially  change  the 
construction  of  the  apparatus  itself,  therebv  reducing  the  heating  power  of  the 
apparatus. 

Bajce— Nbglbot  of  Plaintiff. 

After  the  introduction  into  a  building  of  a  steam-heating  and  ventilating 
apparatus  the  manufacturers  of  the  latter  should  not  beheld  liable,  under  a 
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guaranty  of  its  efficient  working,  If  the  proprietor  of  the  building  or  his  serv* 
ants  neglect  to  fire  the  furnace  to  a  sufficient  intensity,  or  omit  other  acts  nec- 
essary in  that  connection. 

5.  Bame— Fact  for  the  Jury. 

In  an  action  based  upon  the  guaranty  of  the  manafactureis  of  a  steam-heat- 
ing apparatus  for  its  efficient  working,  the  Jury  is  to  decide  upon  how  far  a 
change  in  the  construction  of  the  building  affected  the  efficiency  of  the  appa- 
ratus, and  also  whether  a  lack  of  such  efficiency  was  caused  by  the  neglect  of 
the  plaintiff  or  his  servants  to  fire  the  boilers  fiumciently^  or  otherwise  properly 
manage  the  apparatus. 
4.  Same— Measure  of  Damages. 

The  measure  of  the  plaintiff's  damages,  if  the  defendants  have  broken  their 
contract  to  heat  his  building  with  their  apparatus,  is  the  difference  between 
the  value  of  the  apparatus  in  its  alleged  defective  condition  and  what  its  value 
would  have  been  if  it  had  met  the  requirements  of  the  contract. 

6.  Bame— Efficienct— Plaintiff's  Fraud. 

If  the  fact  be  that  the  apparatus  placed  in  plaintiff's  building  by  defendants  in 
all  substantial  respects  fulfilled  the  requirements  of  the  contract,  and  the  ar- 
chitect or  superintendent  fraudulently  or  in  bad  faith  withheld  from  defend- 
ants a  certilicate  to  that  effect  provided  for  by  the  contract,  or  if  the  certiticate 
was  withheld  on  account  of  gross  mistake  on  the  part  of  the  superintendent, 
or  failure  on  his  part  to  exercise  an  honest  Judgment  upon  the  question  of  the 
sufficiency  of  the  apparatus,  then  the  defendants  would  be  entitled  to  recover 
the  balance  of  the  contract  price,  although  the  certificate  is  not  produced. 
6.  Bame — How  Plauttiff  Affected  bt  Regovert  of  CouinvR- Claim. 

When,  pending  the  trial  of  a  cause,  the  plaintiff,  by  whom  alone  the  suit 
was  commenced,  amends  his  pleadings  so  as  to  admit  a  co-plaintiff,  so  that  a 
recovery  of  damages  is  sought  in  favor  of  them  both,  in  the  event  of  a  verdict 
against  them  the  recovery  upon  the  defendants'  counter-claim  will  go  against 
both  the  plain tilfs. 

At  Law. 

Finches,  Lynde  d  Miller  and  James  O.  Jenkins,  for  plaintiffs. 

Cotzhausen,  Sylvester,  Scheiber  db  Jones,  for  defendants. 

Dybb,  J.,  {charging  jury,)  It  appears  from  the  pleadings  and  evi^ 
dence  in  this  cause  that  in  1882,  in  accordance  with  certain  plana 
and  specifications  prepared  by  E.  Townsend  Mix  &  Co.,  as  architects 
and  superintendents  of  the  work,  the  plaintiff  Mack  constructed  for 
business  purposes  a  certain  five-story  brick  building,  situated  on  the 
south-west  comer  of  East  Water  and  Wisconsin  streets,  in  this  city. 
In  July,  1882,  the  architects  prepared  specifications  for  a  steam  heat- 
ing and  ventilating  apparatus  to  be  provided  for  the  building,  and 
invited  proposals  for  supplying  the  building  with  such  apparatus. 
In  response  thereto,  the  defendants  made  proposals  by  which  they 
proposed  to  put  into  the  building  two  of  the  Walker  &  Pratt  Manu- 
facturing Company's  No.  3  safety  sectional  boilers,  one  to  contain  28 
sections  and  the  other  20  sections,  both  to  be  complete  with  all  trim- 
mings, castings,  fire  tools,  etc.,  and  to  be  properly  and  substantially 
set  in  masonry,  and  to  be  connected  with  the  proper  sized  pipes  and 
fittings  to  radiators  and  stacks  of  indirect  radiation,  as  specified  in 
the  proposals  with  reference  to  the  different  stories  in  the  building. 
They  declared  that  it  was  the  intention  of  their  proposals  and  speci- 
fications to  include  all  necessary  carpenter  and  tin  work,  (not  already 
contracted  for ;)  also  galvanized  iron  at  base  of  radiators,  to  prevent 
the  cold  air  flowing  across  the  floor  as  it  is  admitted  at  the  windows; 
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also  all  necessary  mason-work,  the  mechanical  device  for  regulating 
cold-air  inlet,  the  registers  required  for  indirect  stacks,  and  whatever 
should  be  necessary  to  constitute  a  first-class  steam-heating  appa- 
ratus. The  defendants  also,  by  these  proposals,  guarantied  to  heat 
the  building  to  a  temperature  of  70  degrees  Fahrenheit,  in  any  winter 
weather,  with  a  consumption  of  not  more  than  175  tons  of  coal,  if  the 
boilers  were  properly  fired,  and.  proposed  to  put  in  the  apparatus, 
under  the  supervision  and  subject  to  the  approval  of  the  architects 
and  superintendents,  in  the  best  ani  most  workmanlike  manner;  the 
entire  work  to  be  done  and  the  apparatus  furnished  for  $8,400.  It 
appears  that  these  proposals  were  accepted,  and  on  the  twenty-eighth 
day  of  July,  1882,  the  parties  entered  into  a  contract  by  which  the 
defendants  agreed  to  build,  finish,  and  complete  in  a  careful,  skillful, 
and  workmanlike  mannei:,  to  the  full  and  complete  satisfaction  of 
Mix  &  Co.,  architects  and  superintendents,  and  by  and  at  the  times 
mentioned  in  the  specifications,  a  complete  low-pressure  steam-heat- 
ing and  ventilating  apparatus,  to  be  furnished  and  set  up  in  full 
working  order,  perfect  in  all  its  parts,  in  said  building,  so  as  to  fully 
carry  out  the  design  of  the  work  as  set  forth  in  the  specifications,  and 
the  plans  and  drawings  therein  referred  to.  The  specifications  and 
the  plans  of  the  building  were  made  part  of  the  contract.  In  consid- 
eration that  the  defendants  should  furnish  all  materials,  and  fully  and 
faithfully  execute  the  work,  so  as  to  fully  carry  out  the  design  thereof 
as  set  forth  in  the  specifications,  and  according  to  the  true  spirit, 
meaning,  and  intent  of  the  same,  and  to  the  full  and  complete  satis- 
faction of  the  architects  and  superintendents,  the  plaintiff  Mack 
agreed  to  pay  to  the  defendants  therefor  the  sum  of  $8,400,  in  in- 
stallments, as  follows :  In  the  language  of  the  contract,  ''as  the  work 
progresses  to  approval  of  superintendent^  he  will,  from  time  to  time, 
certify  payments  to  said  party  of  the  second  part,  on  account  of  work 
and  materials  furnished  under  contract,  not  exceeding  sixty  per  cen- 
tum upon  said  work  and  materials  so  furnished  in  building,  until  the 
job  has  been  perfectly  tested  as  to  its  performance,  as  to  execution, 
and  also  as  to  workmanship  and  economy  of  fuel,  to  full  satisfaction 
of  superintendent  of  work.  And  upon  completion  of  job  and  fulfill- 
ment of  guaranties,  payments  will  be  made  to  party  of  first  part  of 
balance  due;  provided  the  said  superintendent  shall  certify  in  writing 
said  party  of  first  part  is  entitled  thereto."  I  have  not  recapitulated 
all  the  details  of  the  specifications  and  proposals,  nor  all  the  provis- 
ions of  the  contract,  but  only  the  substance  of  such  parts  as  seem 
most  material  to  the  issue. 

It  appears  by  undisputed  evidence  that  after  the  making  of  the 
Contract,  and  in  the  fall  of  1882  and  winter  of  1882-83,  the  defend- 
ants proceeded  to  put  into  the  building  two  Walker  &  Pratt  boilers, 
one  containing  28  and. the  other  20  sections,  and  in  connection  there- 
with the  steam-heating  and  ventilating  apparatus,  concerning  which 
this  controversy  has  arisen.     It  is  alleged  by  the  plaintiffs  that  this 
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apparatns,  including  the  boilers,  did  not,  in  certain  essential  respects, 
meet  the  requirements  of  the  contract,  and  this  is  a  suit  on  the  part 
of  the  plaintiffs  to  recover  damages  which  they  claim  to  have  sus- 
tained on  account  of  the  alleged  failure  of  the  defendants  to  place  in 
the  building  such  a  heating  and  ventilating  apparatus  as  the  con- 
tract provided  for  and  required.  The  defendants,  in  reply,  maintain 
that  they  fully  performed  the  contract;  that  they  furnished  such  an 
apparatus  as  they  obligated  themselves  to  furnish,  and  that  the  plain- 
tiffs  have  no  valid  claim  against  them  for  damages;  and  further,  on 
their  part,  by  way  of  counter-claim,  seek  to  recover  the  unpaid  bal- 
ance of  the  contract  price  for  the  apparatus,  and  also  a  balance  alleged 
to  be  due  them  for  extra  work  done  and  materials  furnished. 

The  first  question  for  your  consideration  is,  are  the  defendants  liable 
in  damages  to  the  plaintiffs  ?  and  that  involves  the  question  whether 
or  not  the  defendants  fulfilled  the  contract  by  furnishing  and  placing 
in  the  building  such  a  steam-heating  and  ventilating  apparatus  as  it 
was  their  duty  under  the  contract  to  furnish  and  place  in  the  building, 
and  by  doing  the  work  incident  thereto  in  a  proper  and  workmanlike 
manner.  It  is  alleged  by  the  plaintiffs  that  the  contract  was  not  ful- 
filled by  the  defendants  in  the  following  particulars :  That  the  appa- 
ratus as  placed  in  the  building  was  insufficient  to  heat  it  to  a  tempera- 
ture of  70  degrees  Fahrenheit  in  winter  weather;  that  it  was  insufficient 
to  thus  heat  the  building  in  any  winter  weather  with  a  consumption  of 
not  more  than  175  tons  of  coal  in  a  season  of  eight  months;  and  that 
it  was  not  placed  in  the  building  in  complete  condition,  and  in  a  skill- 
ful and  workmanlike  manner. 

The  contract  between  the  parties  speaks  for  itself,  and  its  purpose 
and  meaning  are  apparent  on  its  face.  There  is  no  difficulty  in  un- 
derstanding it.  When  the  defendants  entered  into  the  contract  they 
must  be  presumed  to  have  known  the  situation  and  exposure  of  the 
building,  and  also  all  such  details  relating  to  the  form  and  character 
of  its  construction  as  were  disclosed  by  the  plans,  for  the  plans  were 
made  part  of  the  contract.  It  must  be  presumed  that  they  had  knowl- 
edge of  everything  pertaining  to  the  interior  arrangement  and  archi- 
tectural design  of  the  structure,  which  was  shown  by  the  plans,  and 
that  with  this  knowledge  they  deliberately  entered  into  the  contract. 
Having  made  the  contract,  it  was  incumbent  upon  them  to  fulfill  its 
provisions  with  fidelity,  and  to  perform  its  guaranties  to  the  full  extent 
which  their  terms  and  spirit  required,  and  if,  through  any  fault,  neg- 
lect, or  omission  on  their  part  they  have  failed  to  meet  the  require- 
ments of  their  undertaking,  they  are  answerable  to  the  plaintiffs  in 
damages,  for  this  was  the  obligation  they  assumed,  and  this  the  respon- 
sibility they  incurred.  But  if  they  have  performed  their  contract  and 
have  furnished  to  the  plaintiffs  what  they  agreed  to  furnish,  then  they 
are  not  so  liable. 

Recurring  to  the  contract,  let  us  observe  again  the  specific  duties 
which  it  imposed  on  the  defendants.    In  the  first  place,  they  were  to 
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build,  finish^  and  complete,  in  a  careful,  skillful,  and  workmanlike 
manner,  a  complete  low-pressare  steam-heating  and  ventilating  ap- 
paratus, to  be  furnished  and  set  up  in  full  working  order,  perfect  in 
all  its  parts,  in  the  building,  so  as  to  fully  carry  out  the  design  of  the 
work  as  set  forth  in  the  specifications  and  the  plans  and  drawings  of 
the  structure.  The  building  was  to  be  divided  into  numerous  apart- 
ments, which  were  to  be  arranged  and  constructed  for  occupation, 
and  it  was  evidently  the  intent  of  the  parties  that  this  should  be  a 
complete,  and,  with  proper  management,  a  successfully  working  ap- 
paratus, so  that  on  its  completion  it  would  properly  heat  the  building. 
There  were  to  be  two  sectional  boilers  of  a  certain  manufacture, 
which  were  to  be  complete,  with  all  trimmings,  castings,  fire  tools, 
etc.  These  boilers  were  to  be  connected  with  pipes  of  the  proper 
size,  and  fittings  to  radiators  and  stacks  of  indirect  radiation,  through- 
out the  different  stories.  All  mechanical  devices  for  making  the  ap- 
paratus operative 'for  the  purposes  of  heating  and  ventilation  were 
to  be  furnished  and  applied,  together  with  whatever  should  be  neces- 
sary to  constitute  a  first-class  heating  apparatus.  These  specifica- 
tions and  provisions  of  the  contract  are  plain,  and  need  no  interpre- 
tation from  the  court.  Then  we  come  to  the  guaranty,  which  is 
made  a  vital  feature  of  this  controversy.  The  defendants  guarantied 
that  this  apparatus  would  heat  the  building  to  a  temperature  of  70 
degrees  Fahrenheit,  in  any  winter  weather,  with  a  consumption  of 
not  more  than  175  tons  of  coal  in  each  season  of  eight  months,  if  the 
boilers  were  properly  fired.  This  is  a  guaranty  of  the  capacity  of  the 
apparatus;  that  is,  that  as  it  should  be  put  up  and  established  in  the 
buiiding  by  the  defendants,  it  would  heat  the  building  to  the  speci- 
fied degree  of  temperature  in  any  winter  weather;  and  this  means 
the  building  as  it  was  situated,  and  with  its  exposure,  and  according 
to  its  structural  arrangement  and  design,  as  shown  by  the  plans.  It 
means,  also,  that  if  necessary  it  would  heat  the  entire  building  to  the 
specified  degree  of  temperature,  and  that  the  consumption  of  coal 
should  not  exceed  the  specified  amount  per  season.  But  the  guar- 
anty also  means  that  the  apparatus  would  do  this  work  if  it  was 
properly  managed.  Of  course,  the  defendants  are  not  to  be  under- 
stood as  warranting  that  the  apparatus  would  meet  the  requirements 
named,  under  negligent  or  incompetent  management;  and  here  I  in- 
struct yon  that  if  this  apparatus  failed  to  heat  the  building,  or  any 
part  of  it,  to  the  required  degree  of  temperature,  because  of  careless 
or  unskillful  or  incompetent  management  on  the  part  of  any  employe 
of  the  plaintiffs  to  whom  its  care  and  charge  were  intrusted,  and  if 
it  would  have  met  the  requirements  of  the  guaranty  under  proper  care 
and  competent  management,  the  plaintiffs,  and  not  the  defendants, 
are  answerable  for  such  failure.  The  defendants,  as  I  have  said,  are 
to  be  held  to  a  faithful  performance  of  their  contract,  and  if  in  fact 
they  did  perform,  by  putting  into  the  building  a  complete  apparatus, 
capable,  under  proper  care  and  competent  management,  of  doing  the 
v.2lF,no.2— 8 
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required  work,  then  they  ought  not  to  be  held  accountable  for  any 
faUure  of  the  apparatus,  resulting  from  negligence  or  unskillfulness 
or  incompetency  in  its  management  by  the  plaintiff's  employes.  In 
this  connection  I  give  you  the  eighth  instruction  asked  by  defend- 
ants, as  follows : 

'*In  regard  to  the  sufficiency  of  this  steam-heating  apparatus,  the  contract 
between  the  parties  provides  that  the  same  must  be  adequate  to  heat  the 
building  to  a  temperature  of  70  degrees  Fahrenheit,  in  any  winter  weather, 
with  a  consumption  of  not  more  than  175  tons  of  coal,  *  if  the  boilers  are 
properly  fired.'  And  if  the  jury  tind  from  the  evidence  that  said  boilers  were 
not  properly  fired  while  the  plaintiffs  had  charge  of  the  heating,  then  the 
failure  of  the  apparatus  to  conform  in  these  particulars  cannot  be  assigned 
as  a  breach  of  the  contract." 

I  do  not  say  or  intimate  what  was  the  fact  in  relation  to  the  firing 
of  the  boilers  or  the  management  of  the  apparatus;  that  is  a  question 
which  it  is  your  exclusive  province  to  pass  upon.  As  I  have  indi« 
cated,  if  this  apparatus,  as  put  into  the  building 'by  the  defendants, 
did  not  meet  the  requirements  of  the  guaranty,  the  defendants  cannot 
be  relieved  from  their  obligation  by  claiming  that  the  building  was  so 
situated  as  to  be  peculiarly  exposed  to  the  winds  of  winter,  or  that  it 
has  an  unusual  extension  of  glass  surface,  for  they  contracted  with 
reference  to  that  state  of  facts.  And  in  regard  to  workmanship  and 
materials  used  in  the  construction  of  the  building,  externally  and  in- 
ternally, for  the  purpose  of  protection  against  cold,  I  instruct  you  that 
the  defendants  contracted  with  reference  to  such  quality  of  workman- 
ship and  materials  as  ordinarily  enters  into  and  as  would  ordinarily 
and  naturally  be  expected  to  be  placed  in  buildings  of  the  class  and 
character  of  this  building.  If  first-class  workmanship  and  materials 
are  ordinarily  put  into  such  buildings,  then  the  defendants  had  the 
right  to  expect  that  such  workmanship  and  materials  would  be  put 
into  this  building.  The  defendants  did  not  contract  against  mechan- 
ical defects  or  deficiencies  in  construction  which  ought  not  to  have 
existed,  if  any  such  did,  in  fact,  exist.  A  good  deal  of  testimony  has 
been  produced  in  relation  to  the  construction  of  windows  in  the  build- 
ing. The  defendants  had  the  right  to  expect,  when  they  made  their 
guaranty,  tbat  the  windows  and  window-frames  and  casings  would  be 
so  constructed  and  adjusted  as  to  afford  such  security  against  the 
external  atmosphere  as  is  ordinarily  provided,  and  as  it  would  be 
naturally  expected  the  builders  would  provide  in  siich  a  building. 
The  defendants  did  not  guaranty  to  protect  the  inmates  of  the  build- 
ing against  exposure  to  cold  arising  from  mechanical  defects  in  the 
windows  which  ought  not  to  have  existed  in  such  a  structure,  if  any 
such  defects  did,  in  fact,  exist.  The  meaning  of  their  guaranty  is  that 
the  apparatus  would  heat  the  building  to  a  temperature  of  70  degrees 
Fahrenheit,  in  any  winter  weather,  with  the  windows  constructed  and 
adjusted  as  it  would  be  ordinarily  expected  they  would  be  constructed 
and  adjusted  in  such  a  building.  In  other  words,  as  is  stated  in  one 
of  the  instructions  asked  by  the  defendants : 
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"If  the  jury  find  from  the  evidence  that,  as  now  claimed  by  the  defendants^ 
suflflcient  heat  was  produced  and  generated  to  heat  the  building  to  the  required 
temperature,  but  that  the  same  could  not  at  all  times  be  retained  in  some  of 
the  rooms  on  account  of  defects  in  the  construction,  not  manifest  from  the 
original  plans  and  specifications,  and  beyond  the  control  of  these  defendants, 
then  such  occasional  insufficient  heating  thus  caused  cannot  be  properly  laid 
to  their  charge.  *' 

Whether  there  were  such  defects  in  the  construction  of  the  baild- 
ing  as  is  claimed  by  the  defendants,  is  a  question  of  fact  for  you  alone 
to  determine;  and  whether,  if  there  were  defects,  the  alleged  insuffi- 
cient heating  of  the  rooms,  or  any  of  them,  was  attributable  to  such 
defects,  is  also  a  question  for  your  sole  consideration. 

As  to  rooms  containing  grates  or  fire-places  and  ventilating  shafts, 
if  the  proposed  arrangement  and  construction  of  the  rooms  were 
shown  on  the  plans,  then  the  defendants  must  be  held  to  have  con- 
tracted with  such  arrangement  and  construction  in  view.  In  this 
connection,  with  slight  change,  I  give  you  the  eleventh  instruction 
asked  by  the  defendants: 

"If  the  jury  find  from  the  evidence  that  subsequent  to  the  signing  of  the 
contract  changes  and  alterations  were  made  by  order  of  the  architects,  either 
in  the  building  or  heating  apparatus,  that  interfered  materially  with  the  car- 
rying out  of  the  oiiginal  contract  in  heating  said  block,  then  such  changes 
were  at  the  risk  of  the  owners;  and  for  insufficiency  of  the  apparatus  in  any 
particular,  growing  out  of  such  alterations  so  made,  the  defendants  would 
not  be  responsible." 

As  to  the  chimney  in  the  building,  about  which  testimony  has  been 
given,  I  have  only  to  say  to  you  that  if  the  plans  of  the  building 
showed  what  were  to  be  the  size,  height,  form,  and  capacity  of  the 
chimney,  and  the  construction  and  arrangement  of  its  flues,  and  the 
defendants  could  ascertain  the  same  by  inspection  of  the  plans  and 
drawings,  and  if,  subsequently,  there  was  no  agreement  to  change  the 
size  and  capacity  of  the  chimney  or  flues,  then  they  must  be  held  to 
have  made  their  contract  with  reference  to  such  plans.  If  the  plans 
were  ambiguous  in  that  particular,  or  did  not  specify  details  in  the 
construction  of  the  chimney,  so  as  to  enable  the  defendants  to  know 
what  kind  of  chimney  was  to  be  constructed,  then  they  had  a  right  to 
suppose  and  expect  that  a  sufficient  and  properly  constructed  chim- 
ney would  be  erected,  with  properly  arranged  flues,  so  as  to  permit 
the  efficient  operation  of  such  a  steam-heating  apparatus  as  they  pro- 
posed to  put  into  the  building.  If,  during  the  progress  of  the  work, 
the  defendants  were  advised  of  the  proposed  form  and  construction 
of  the  chimney,  and  requested  certain  changes  to  be  made,  and  such 
changes  were  accordingly  made,  and  they  afterwards  placed  the  ap- 
paratus in  the  building,  then  they  cannot  complain  of  such  changes 
as  tending  to  render  the  work  of  the  apparatus  inefficient.  Further, 
in  the  language  of  one  of  the  instructions  asked,  ''if  the  jury  find 
from  the  evidence  that  subsequent  to  the  signing  of  the  contract  it 
was  promised  and  agreed  to  enlarge  the  size  of  the  chimney  beyond 
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what  the  original  plans  showed  it  to  be^  and  that  such  promise  and 
agreement  were  not  faithfully  carried  out,  then,  and  in  such  case, 
occasional  defects  in  the  working  of  said  steam-heating  apparatus, 
caused  by  the  failure  to  enlarge  the  size  of  the  chimney,  are  not 
chargeable  to  the  defendants  in  this  case." 

Now,  gentlemen,  I  think  I  have  said  to  you  all  that  I  am  required 
to  say  in  considering  the  plaintiffs'  case  concerning  the  rights,  duties, 
and  obligations  of  the  parties  under  this  contract.  Counsel,  in  argu- 
ment, have  stated  to  you  with  clearness  the  points  of  difference  be- 
tween the  parties  and  the  respective  claims  they  make.  I  shall  not 
travel  over  the  field  of  facts  covered  by  the  evidence.  Upon  the  proofs 
so  fully  laid  before  you,  you  must  determine  whether  the  defendants 
failed  to  perform  their  contract  as  contended  by  the  plaintiffs,  or 
whether  in  fact  they  fulfilled  its  requirements,  as  they  insist  they  did. 

.  [The  court  here  stated  to  the  jury  the  respective  claims  of  the  par* 
ties  upon  this  branch  of  the  case.] 

In  establishing  their  case,  it  is  incumbent  upon  the  plaintiffs  to 
satisfy  you  by  the  evidence  that  the  apparatus  did  not  fulfill  the  re- 
quirements of  the  guaranty ;  and  in  determining  this  question  you 
have  a  right  to  consider,  among  other  things,  whether  a  fair  and  sufK- 
cient  test  of  the  heating  capacity  of  the  apparatus  was  or  was  not 
made  before  the  plaintiffs  called  on  the  defendants  to  remedy  the  al- 
leged deficiencies  therein.  If,  under  proper  management  and  proper 
firing  of  the  boilers,  the  apparatus  in  question  was  inadequate  to  heat 
this  building,  constructed  according  to  the  plans  and  specifications, 
to  a  temperature  of  70  degrees  Fahrenheit,  in  any  winter  weather, 
with  a  consumption  of  175  tons  of  coal  in  a  season  of  eight  months, 
and  if  such  failure  to  so  heat  the  building  was  not  attributable  to 
such  defects  or  changes  in  the  construction  of  the  building,  if  any, 
as  I  have  instructed  you  the  defendants  did  not  contract  to  provide 
against,  and  were  not  answerable  for,  then  the  plaintiffs  are  entitled 
to  an  allowance  of  damages  in  their  favor.  If,  on  the  contrary,  under 
competent  management  and  proper  firing  of  the  boilers,  the  appa- 
ratus was  adequate  to  heat  the  building  constructed  according  to  the 
plans  and  specifications,  and  in  such  a  workmanlike  manner  as  I  have 
said  to  you  the  defendants  had  a  right  to  expect  it  would  be  con- 
structed, to  the  specified  degree  of  temperature  with  the  specified  con- 
sumption of  coal  per  season,  then  the  plaintiffs  are  not  entitled  to  re- 
cover damages  against  the  defendants.  So,  too,  if  the  apparatus  had 
the  necessary  heating  capacity  to  do  the  required  work,  but  failed  to 
heat  the  building  to  the  extent  required  by  the  contract,  and  such 
failure  was  solely  occasioned  by  incompetent  management  of  the  ap- 
paratus or  firing  of  the  boilers  by  the  plaintiff's  employes,  or  by  such 
defects  or  changes,  if  any,  in  the  construction  of  the  building  as  I 
have  said  the  plaintiffs  were  alone  responsible  for,  or  by  either  of 
those  alleged  causes,  or  all  of  them  combined,  then  the  plaintiffs  are 
not  entitled  to  recover. 
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If  yoa  find  the  plaintiffs  entitled  to  recover,  the  next  question  is, 
what  damages  is  it  i)erniis8ible  to  award  them?  Upon  that  sabjeot 
I  instraot  you  that  the  measure  of  the  plaintiffs'  damages,  if  the  de- 
fendants have  broken  their  contract,  is  the  difference  between  the 
value  of  the  apparatus  in  its  alleged  defective  condition  and  what  its 
value  would  have  been  if  it  had  met  the  requirements  of  the  con- 
tract. This  latter  sum — ^that  is«  the  value  of  the  apparatus  if  it  had 
been  such  as  the  contract  called  for — may  be  more  than  the  contract 
price  or  it  may  be  less,  but  it  is  obviously  the  proper  standard  by 
which  to  measure  the  plaintiffs'  damages,  because  such  an  apparatus 
was  exactly  what  the  plaintiffs  were  entitled  to,  and  then  the  con- 
tractor obtains,  also,  just  what  his  defective  work  is  worth.  White  v. 
Brockway,  40  Mich.  209;  2  Suth.  Dam.  482.  So,  gentlemen,  if  you 
come  to  this  question  in  the  case,  you  will  determine  from  the  evi- 
dence what  was  the  value  of  this  apparatus  in  its  alleged  defective 
condition;  then,  what  would  have  been  the  value  of  the  apparatus 
if  it  had  fulfilled  the  conditions  of  the  contract ;  and  the  difference 
between  those  values  would  be  the  plaintiffs'  damages.  Then,  hav- 
ing thus  ascertained  the  amount  of  such  damages,  you  will  allow  to 
the  defendants  or  give  them  credit  for  the  amount  still  unpaid  them 
on  account  of  the  apparatus,  such  amount  being  ascertained  on  the 
basis  of  the  value  of  the  apparatus.  To  illustrate, — and  yoa  will 
understand  what  I  now  say  as  wholly  illustration,  and  not  as  any  in- 
timation of  any  opinion  of  the  court  upon  the  facts  of  the  case, — 
suppose  you  find  the  contract  broken;  then  suppose  you  find  the 
value  of  such  an  apparatus  as  the  contract  called  for  to  have  been 
$15,000,  and  the  value  of  the  apparatus  in  its  alleged  defective  con- 
dition to  have  been  $8,400, — then  the  difference  between  these  two 
sums,  which  is  $6,600,  would  be  the  plaintiffs'  damages.  Then,  de- 
ducting from  the  $6,600  what  remains  unpaid  to  the  defendants, 
which  is  $5,900,  the  balance  would  be  $700,  and  that  would  be  the 
amount  of  the  verdict  in  favor  of  thd  plaintiffs.  Again,  to  illustrate, 
suppose  you  should  find  the  value  of  such  an  apparatus  as  the  con- 
tract called  for  to  have  been  $10,000,  and  the  value  of  the  apparatus 
actually  put  into  the  building  to  have  been  $8,400,  then  the  differ- 
ence between  those  two  sums,  which  is  $1,600,  would  be  the  plain- 
tiffs' damages.  In  such  case  you  would  apply  this  $1,600  on  the 
$5,900  unpaid  to  the  defendants,  thereby  reducing  that  sum  to 
$4,300,  and  your  verdict  would  then  be  for  the  defendants  for  $4,300. 
In  other  words,  having  ascertained  the  difference  between  the  value 
of  the  apparatus  actually  furnished,  and  the  value  of  the  apparatus 
if  it  had  done  the  work  stipulated  for  in  the  contract,  you  will  then 
allow  the  defendants  what  is  unpaid  to  them,  ascertained  on  the 
basis  of  the  value  of  the  apparatus  they  furnished,  and  then  render 
a  verdict  either  for  the  plaintiffs  or  defendants,  as  the  final  result  of 
such  an  ascertainment  may  make-necessary. 

If  you  find  that  the  defendants  did  not  perform  their  contract. 
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and  therefore  that  the  plaintiffs  are  entitled  to  an  allowance  of  dam* 
ages, — which  is  the  branch  of  the  case  we  have  been  thus  far  consid^- 
ering, — then  there  will  be  nothing  to  consider  in  relation  to  the  de- 
fendant's counter-claim  for  the  balance  of  the  contract  price.  But 
suppose  your  determination  should  be  that  the  defendants  have  duly 
performed  the  contract;  that  there  was  no  breach  on  their  part,  and 
therefore  that  the  plaintiffs  are  not  entitled  to  damages, — the  question 
then  arises,  what  are  the  rights  of  the  parties  with  reference  to  the 
balance  of  the  unpaid  contract  price — $5,900 — which  the  defendants- 
seek  to  recover  on  their  counter-claim  ?  and  this  is  the  next  question 
for  consideration. 

Ordinarily,  upon  its  being  determined  that  there  has  been  no  breach 
of  a  contract,  it  follows  as  a  consequence  that  the  parties  to  whom 
anything  is  due  on  the  contract  are  entitled  to  recover  the  amount 
thus  due.  In  the  contract  in  question  it  was  specially  provided  that 
upon  completion  of  the  work  to  the  satisfaction  of  the  superintendent, 
and  fulfillment  of  guaranties,  the  defendants  should  receive  payment 
of  the  balance  due  upon  the  contract,  provided  the  said  superintend- 
ent should  certify  in  writing  that  the  defendants  were  entitled  thereto. 
By  this  provision  it  was  made  a  condition  precedent  to  the  right  of 
the  defendaats  to  payment  of  the  balance  of  the  contract  price  on 
completion  of  the  work,  to  obtain  the  certificate  of  the  superintend- 
ent in  writing  that  they  were  entitled  to  such  unpaid  balance.  No 
such  certificate  has  been  obtained  by  the  defendants  from  the  super- 
intendent, and  it  is  understood  as  a  fact  in  the  case  that  the  super- 
intendent has  refused  to  make  the  certificate. 

It  follows,  therefore,  that  even  though  you  should  be  of  the  opinion 
that  the  defendants  have  performed  their  contract  by  putting  into 
this  building  such  an  apparatus  as  their  guaranty  required,  still  they 
are  not  entitled  to  recover  the  balance  of  the  contract  price  unless 
the  non-production  of  the  certificate  of  the  superintendent  can  be 
avoided  or  excused.  This  state  of  the  case  results  from  the  fact  that 
the  parties  chose  to  make  a  contract  by  which  the  architect  or  super- 
intendent was  made  the  judge  between  the  parties  of  the  complete- 
ness and  sufficiency  of  the  work,  and  by  which  the  right  of  the  de- 
fendants to  payment  of  the  final  balance  of  the  contract  price  was 
made  dependent  upon  the  execution  by  the  superintendent  of  a  cer- 
tificate that  they  were  entitled  thereto.  The  court  cannot  change 
the  contract  which  the  parties  made,  or  make  a  new  contract  for 
them.  But,  though  the  non-production  of  the  superintendent's  cer- 
tificate, if  not  in  some  legal  manner  excused,  prevents  a  recovery  by 
the  defendants  of  the  balance  of  the  contract  price,  it  ceases  to  be  a 
bar  to  such  recovery  when  such  facts  are  shown  as  in  the  law  excuse 
or  avoid  its  non-production;  and  I  now  proceed  to  state  to  you  what 
it  is  necessary  for  the  defendants  to  establish  to  bring  about  that 
result. 
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If  the  fact  be  that  the  apparatus  i^hich  the  defendants  pnt  into  the 
plaintiffs'  building  in  all  substantial  and  material  respects  fulfilled 
the  requirements  of  the  contract,  and  the  architect  or  superintendent 
fraudulently,  or  in  bad  faith,  refused  to  give  to  the  defendants  the 
certificate  provided  for  by  the  contract ;  or  if  the  certificate  was  with- 
held in  consequence  of  gross  mistake  of  the  superintendent,  or  failure 
on  his  part  to  exercise  an  honest  judgment  on  the  question  of  the 
sufficiency  of  the  apparatus, — then  the  defendants  would  be  entitled 
to  recover  the  balance  of  the  contract  price,  although  the  certificate 
is  not  produced.  What  was  contemplated  by  the  contract  was  that, 
after  the  apparatus  was  put  in  operation  in  the  building,  the  super- 
intendent, with  full  knowledge  of  all  such  facts  as  would  enable  him 
to  exercise  his  judgment  in  the  matter,  should  in  good  faith,  and 
upon  his  best  judgment,  decide  for  the  parties  whether  the  apparatus 
met  the  requirements  of  the  guaranty,  and  whether,  therefore,  the  de- 
fendants were  entitled  to  the  balance  of  the  contract  price  remaining 
unpaid.  If  he  so  exercised  his  honest  judgment,  then  his  decision 
against  the  right  of  the  defendants  to  a  certificate  cannot  be  ques- 
tioned here  on  the  ground  merely  that  he  committed  an  error  of 
judgment.  What  the  law  exacts  from  an  arbiter  thus  chosen,  is  an 
understanding  of  the  facts  upon  which  he  is  to  exercise  his  judgment, 
and  good  faith.  For  example,  if  an  architect  or  superintendent  to 
whom  such  a  power  had  been  delegated,  in  the  face  of  a  manifest 
performance  of  a  contract, — a  performance  with  which  he  ought  in 
right  and  justice  to  be  satisfied, — were  to  perversely,  wrongfully,  and 
unjustly  refuse  to  give  the  required  certificate,  that  would  be  evidence 
of  bad  faith;  and  in  such  case,  it  appearing  that  the  refusal  to  give 
the  certificate  was  not  the  result  of  the  exercise  of  a  candid  and  honest 
judgment,  there  would  be  no  doubt  of  the  right  of  the  party  to  recover 
what  might  be  due  him  on  the  contract,  notwithstanding  he  had  not 
received  a  certificate.  Beally  the  question  in  a  case  like  this  is,  has 
the  superintendent  exercised  the  authority  given  him  to  determine 
whether  the  party  has  performed  his  agreement  and  is  entitled  to 
payment,  with  an  honest  purpose  to  carry  out  the  real  intention  of 
the  parties  as  collected  from  their  agreement?  And,  as  tending  to 
establish  bad  faith,  it  is  competent  to  show  that  the  person  to  whom 
the  power  was  given  to  make  the  required  certificate,  perversely, 
wrongfully,  and  unjustly  withheld  the  certificate;  that  he  was  actu- 
ated by  ill-will,  prejudice,  partiality,  caprice,  or  motives  inconsistent 
with  an  intent  to  exercise  his  honest  judgment  of  the  sufficiency  of 
the  work,  fiut,  as  I  have  said,  if  the  case. is  one  where  the  superin- 
tendent honestly  exercises  his  judgment  upon  the  question,  mete 
error  in  his  conclusions  will  not  avoid  the  non-production  of  the  cer- 
tificate; nor  is  such  error  of  judgment  sufficient  to  show  fraud  or  bad 
faith  or  mistake.  The  mistake  that  will  avoid  the  production  of  the 
superintendent's  certificate  must  be  gross.  It  must  be  a  mistake  in 
some  matter  of  fact  by  which  he  is  led  to  a  false  i^esult.    It  must  be 
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more  than  a  merely  erroneous  conolusion  arrived  at  on  consideration 
of  all  the  facts.  One  test  of  sach  a  mistake  is  that  it  is  of  such  a 
kind,  and  so  obvioas,  that  when  brought  to  the  notice  of  the  arbitrator 
who  is  to  decide  the  question,  it  would  induce  him  to  alter  the  re- 
salt  to  which  he  had  come  in  the  particular  specified.  It  must  be  a 
mistake  as  to  a  fact  upon  which  the  judgment  of  the  superintendent  or 
arbitrator  has  not  passed  as  a  part  of  his  investigation,  and  of  such 
a  nature,  and  so  proved,  as  to  lead  to  a  reasonable  belief  that  he  was 
misled  and  deceived  by  it,  and  that  if  he  had  known  the  truth  he 
would  have  come  to  a  different  result.  Boston  Water-power  Co.  v. 
Gray,  6  Mete.  131.  In  the  language  of  one  of  the  decisions  cited  on 
the  argument,  the  mistake,  to  be  available  in  such  a  case,  must  be  one 
which  shows  clearly  that  the  superintendent  was  misled,  deluded,  or 
so  far  misapprehended  the  facts  that  he  did  not  exercise  his  real 
judgment  in  the  case.     McAvley  v.  Garter,  22  Dl.  57. 

Considering  all  the  testimony  bearing  on  the  subject,  with  the  sug- 
gestions in  relation  thereto  which  have  been  urged  by  counsel,  you 
will  determine  whether  the  non-production  of  the  certificate  is  avoided 
or  excused.  If  it  is,  and  if  the  contract  was  fully  performed,  then 
the  defendants  are  entitled  to  recover  on  their  counter-claim  for  the 
unpaid  balance  of  the  contract  price.  If  the  production  of  the  cer- 
tificate is  not  avoided  or  excused,  then  the  defendants  are  not  entitled 
to  recover  on  that  counter-claim,  notwithstanding  you  may  think  that 
the  apparatus  satisfied  the  requirements  of  the  guaranty. 

Pending  the  trial,  the  plaintiff  Mack,  by  whom  alone  this  suit  was 
originally  commenced,  has  amended  his  pleadings  by  making  one 
Alexander  Guiterman  a  co-plaintiff,  and  so  a  recovery  of  damages  is 
sought  in  favor  of  both  plaintiffs.  This  being  so,  if  you  find  that  the 
plaintiffs  are  not  entitled  to  recover,  and  that  the  defendants  are, 
your  verdict  will  go  against  both  the  plaintiffs. 


In  re  Mebbill  and  others,  Bankrupts. 

{Dietriet  OduH,  If.  D.  Few  York.    1884.) 

Banxruftct— Prouirsort  Note— Indorsbb— Part  Payment— Note  fob  Bal- 
ance—Petition  IN  Bankruptcy. 

The  principle  that  the  taking  of  a  promissory  note  does  not  extinguish  the 
original  debt  except  by  express  agreement,  has  little  application  to  a  case 
"Where  the  parties  sought  to  be  charged  are  not  makers  but  indorsers,  and 
■when,  prior  to  the  date  of  the  second  note,  (given  for  balance  after  part  pay- 
ment of  the  first,)  their  legal  9tatua  is  completely  changed  by  the  filing  of  a  pe- 
tition in  bankruptcy. 
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Prior  to  the  filing  of  the  petition  the  bankrupts  were  charged  as 
indorsers  on  a  note  for  $1,500,  made  by  one  Gaylord.  After  the  filing 
of  the  petition,  the  claimant,  who  was  the  holder  of  the  note,  received 
a  payment  of  $500  thereon  and  a  new  note  similarly  indorsed  for 
the  balance,  $1,000.  The  register  found  that  this  transaction  was  a 
payment  of  the  $1,500  note  which  was  thereupon  given  up.  The 
claimant  first  proved  the  $1,000  note  but  subsequently  offered  to 
surrender  it  to  the  assignee  and  filed  a  supplemental  proof  for  the 
balance  alleged  to  be  due  on  the  original  $1,500  note.  The  register 
found  that  the  $1,000  note  was  provable  because  made  and  delivered 
before  the  actual  adjudication  in  bankruptcy.  The  question  now 
comes  before  the  court  upon  exceptions  filed  by  both  parties  to  the 
report. 

Richard  C.  SteeUy  for  claimant. 

Charles  F,  Durston,  for  assignee. 

GoxE,  J.  The  original  and  supplemental  proof  should  be  ex- 
punged. The  former,  for  the  reason  that  the  note  upon  which  it  is 
founded  was  made  and  delivered  after  the  filing  of  the  petition  in 
bankruptcy;  the  latter,  upon  the  authority  of  In  re  Montgomery,  8  N. 
B. R.  426. 

The  cases  cited  by  the  counsel  for  the  claimant,'  holding  that  the 
taking  of  a  promissory  note,  does  not  extinguish  the  original  debt 
unless  by  express  agreement,  have,  I  think,  but  little  application  to 
a  case  where  the  parties  sought  to  be  charged  are  not  makers  but 
indorsers,  and  where,  prior  to  the  date  of  the  second  note,  their  legal 
status  is  completely  changed  by  the  filing  of  a  petition  in  bankruptcy. 


In  re  Peveab  and  another.  Bankrupts. 

(Distriet  Oourty  N.  D.  Nea  York*    1884.) 

Bajmkbuptot — Fraud— Alleged  RBTAmmo  of  Monet  and  Effects  bt  Bakk- 

RUPT. 

In  a  proceeding  against  a  bankrupt  by  his  assignee  for  an  aUeged  retaining 
of  money  and  effects,  fraud  being  charged  and  a  summary  remedy  demanded, 
the  court  should  be  cJearly  satislied  that  the  accusations  of  the  petition  are 
sustained  by  the  prool 

In  September,  1880,  the  assignees  of  the  above-named  bankrupts 
presented  to  the  court  a  petition  representing  that  the  bankrupts 
had  fraudulently  concealed  and  withheld  from  them  $10,500  in 
money,  besides  a  large  amount  of  merchandise.  The  petitioner's 
prayer  is  for  an  order  directing  the  bankrupt  to  pay  over  said  sum  and 
return  said  merchandise.  The  court  thereupon  made  an  order  re- 
ferring it  to  the  register  in  charge  to  take  proof  of  the  allegations  of 
the  petition  and  report  the  same  to  the  court  with  his  conclusions 
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thereon.  On  the  fifteenth  of  May,  1884,  the  register  made  his  re« 
port,  in  which  he  foand  that  no  money  belonging  to  the  assignees  has 
been  withheld  by  the  bankrupts  or  either  of  them.  The  ease  is  now 
before  the  court  on  exceptions  filed  to  the  said  report. 

Henry  M.  Field,  for  assignees. 

Daniel  L.  Benton,  for  bankrupts. 

CoxE,  J.  It  cannot  be  said,  upon  the  evidence  submitted,  that  the 
register  has  reached  an  incorrect  conclusion.  In  a  proceeding  of  this 
nature,  where  fraud  is  charged  and  a  summary  remedy  demanded, 
the  court  should  be  clearly  satisfied  that  the  accusations  of  the  peti- 
tion are  sustained  by  the  proof.  The  evidence  is  not  of  this  convinc- 
ing character.  It  is  contradictory,  conjectural,  and  replete  with  in- 
accuracies. It  cannot  be  said  that  fraud  on  the  part  of  the  bankrupts 
has  been  so  clearly  established  that  the  court  would  be  justified  in 
making  the  order  asked  for  in  the  petition. 

I  do  not  think  that  the  findings  of  the  register  should  be  disturbed. 

Exceptions  overruled. 


Allen  v.  Deaoon* 

(Cireuii  Court,  2).  Cal%f<n^ia.    July  28, 1884) 

Patent— Unstamped  Article— Inwocent  Infrdigbr— Section  4900,  Rev.  St. 
In  tbe  case  of  a  patented  article  which  does  not  bear  the  required  stamp  or 
label,  recovery  shall  not  be  had  upon  infrmgements  occurring  while  the  in- 
fringer is  ignorant  of  the  patent,  under  the  conditions  stated  in  section  4900, 
Rev.  St.,  but  shall  be  limited  to  infringments  arising  after  notice. 

In  Equity. 

W\  H.  Sharp,  tor  complainant. 

John  C.  HaU,  for  defendant. 

Sawyeb,  J.  The  defendant  had  been  employing  tbe  patented  ar- 
ticle in  steam-engine  condensers  manufactured  by  him  for  several 
years  prior  to  1875,  in  entire  ignorance  of  the  existence  of  the  patent 
sued  on.  The  patentee  did  not  affix  the  word  "patented"  to  the  arti- 
cle manufactured  by  him,  or  to  a  label  attached,  or  in  any  other  way 
indicate  that  it  was  patented.  Several  engines  in  steamers  came  into 
the  port  of  San  Francisco,  having  the  article  manufactured  and  sold, 
by  authority  of  the  patentee,  in  their  condensers,  without  any  indica- 
tion that  it  was  patented,  and  the  defendant  had  often  examined 
them.  He  was  entirely  ignorant  that  there  was  a  patent  upon  it  till 
the  month  of  June,  1875.  While  building  the  condensers  of  the 
Constantino,  at  that  time,  after  he  had  got  the  larger  part  of  the  pat- 
ented packing  in,  he  was  notified  that  there  was  a  patent  upon  it., 
This  was  the  first  information  he  had  of  the  patent.     He  at  once  of 
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iered  to  pay  the  royalty  for  that  already  used  in  the  condensers  of  the 
Constantine,  and  for  enough  to  finish  them;  but  the  proprietor  of 
the  patent  refused  to  accept  such  payment  unless  he  would  pay  the 
royalty  on  all  he  had  used  during  the  preceding  years  while  he  was 
ignorant  of  the  patent.  He  thereupon  finished  the  condensers  al- 
ready well  advanced  towards  completion,  but  he  has  in  no  other  way 
infringed  the  patent  since  he  bad  notice.  This  defense  was  set  up  in 
the  answer,  and  established  by  the  evidence.  It  is  therefore  avail- 
able as  a  defense.  Rubber  Co.  v.  Ooodyear,  9  Wall.  801.  The  mas- 
ter only  made  an  allowance  for  the  infringement  by  use  of  the  pat- 
ented article  in  the  condensers  of  the  Constantino,  in  accordance 
with  the  provisions  of  section  4900,  Rev.  St.,  that  "in  any  suit  for 
infringement  by  the  party  failing  so  to  mark,  (as  before  provided  in 
the  section,)  no  damage  shall  be  recovered  by  the  plaintiff  except  on 
proof  that  the  defendant  was  duly  notified  of  the  infringement,  and 
continued  after  such  notice  to  make,  use,  or  vend  the  article  pat- 
ented.*' The  complainant  excepts  to  the  master's  report  on  this 
ground,  and  insists  that  damages  and  profits  should  have  been  al- 
lowed for  all  prior  infringements.  The  complainant  insists  that, 
when  the  defendant  continues  to  infringe  after  notice,  he  is  not  lim- 
ited in  his  recovery  under  the  statute  to  the  damages  and  profits  ac- 
crued from  the  infringement  subsequent  to  the  notice,  but  claims  that, 
if  the  defendant  continues  to  infringe  after  notice,  he  is  entitled  to 
recover  all  the  profits  and  damages  resulting  from  the  infringement, 
from  the  beginning  of  the  infringement.  I  am  unable  to  take  this 
view.  No  case  has  been  brought  to  my  notice  in  which  this  precise 
point  has  been  decided.  I  think,  however,  the  fair  construction  of 
the  provision  of  the  statute  is  that  the  recovery  shall  not  be  had  upon 
infringements  occurring  while  the  infringer  is  ignorant  of  the  patent 
under  the  conditions  stated  in  the  statute,  but  shall  be  limited  to  the 
infringements  arising  after  notice.  If  mistaken  in  this,  I  do  not 
think  the  infringement  after  notice  in  question  is  of  such  a  willful 
nature  as  to  incur  the  penalty  of  a  recovery  for  all  prior  infringe- 
ments without  notice  of  the  patent.  Immediately  upon  receiving 
notice,  before  completing  the  machine  already  far  advanced  in  con- 
struction, defendant  offered  to  pay  the  full  royalty  established,  for 
the  whole  machine,  and  plaintiff  refused  to  accept  it  without  pay- 
ment for  all  prior  infringements.  It  was  his  own  fault  that  he  did 
not  receive  compensation  for  the  liability  that  accrued  under  the  stat- 
ute after  notice. 

I  think  complainant  entitled  to  costs.  Although  there  was  a  gen- 
eral offer  to  pay  the  royalty,  which  complainant  refused  to  accept, 
there  was  no  actual  tender  of  any  specific  sum  of  money,  and  no 
tender  kept  good  and  brought  into  court,  such  as  would  be  required 
in  an  action  at  law  to  relieve  a  party  from  costs.  Besides,  the  an- 
swer raised  other  issues  which  the  complainant  was  required  to  con- 
test. 
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The  exceptions  to  the  master's  report  are  overraled^  and  the  report 
confirmed. 

Let  a  final  decree  be  entered  in  favor  of  the  complainant  for  the 
amount  found  by  the  master,  with  costs. 


r 
Sessions  v.  Bomadea  and  others. 

iMreuit  Court,  E.  D.  Wisconsin.    July  26, 1884. 

1.  Patent  Law— Improvbmknts  m  Trunks— TayiiOr's  Invbntioh. 

Examination  of  Taylor's  patent  for  improvement  in  trunks — alleged  to  haye 
been  infringed— and  comparisons  made  with  patents  of  others  in  the  same  line, 
and  defendants  adjudged  to  be  infringers. 

2.  tiAMB— Separate  Inventions  Unconnected  oannot  be  Embraced  ttedeb 

ONE  Patent. 

A  patent  is  not  valid  which  is  for  several  distinct  and  separate  inventions 
not  connected  in  design  or  operation.    The  question  whether  the  requisite  con- 
nection exists  aniong  such  is  often  a  perplexing  one,  however,  and  must  be 
left  largely  within  the  discretion  of  the  head  of  the  patent  office. 
S.' Same— Disclaimer — ^Taylor  Patent. 

It  being  extremely  doubtful  whether  the  Taylor  patent  is  not  obnoxiotis  to 
the  objection  that  it  is  for  several  distinct  inventions  a  disclaimer  of  all  claims 
in  the  patent,  except  that  in  controversy^,  duly  filed  in  the  patent  office,  is  re- 
quired as  a  condition  to  granting  the  relief  prayed  in  the  bill. 
4.  Same— Omission  op  Stamped  Word  "Patented." 

When  a  patented  article  is  so  small  that  it  is  difficult  to  stamp  upon  it  the 
word  "patented,"  with  the  date  of  the  patent,  the  requisite  is  answered  by 
such  a  stamp  or  label  being  placed  upon  the  paclLages  in  which  the  articles 
are  shipped. 

In  Equity. 

Mitchell  dt  Hungerford,  J5.  F.  Thurston,  and  Joshua  Starh,  for  com- 
plainant. 

Jenkins,  Winkler  dt  Smith  and  Oeo.  W.  Hey,  tor  defendants. 

Dyeb,  J.  On  the  ninth  day  of  July,  1872,  Charles  Asa  Taylor  ob- 
tained letters  patent  No.  123,925,  for  an  improvement  in  trunks.  The 
specification  states  that  the  invention — 

'*  Consists  in  a  yielding  roller  of  novel  construction,  to  be  applied  entirely 
on  the  outside  of  the  trunk;  in  spring  catches  to  bold  the  trunk  shut;  in  a 
bi*ace  of  peculiar  construction  to  be  applied  to  the  outside  of  the  body,  for  the 
purpose  of  holding  up  the  top  or  lid;  and  in  a  spring  arm  for  supporting  the 
tray  when  it  is  turned  up." 

As  descriptive  of  so  much  of  the  invention  as  relates  to  the  spring 
catches,  there  is  a  further  statement  in  the  specification  as  follows : 

"Instead  of  providing  the  top  of  the  trunk  with  the  usual  straps  for  fast- 
ening it  down,  I  attach  to  its  front  two  spring  catches,  I,  and  to  the  top  two 
tangs  or  plates,  J,  which  lock  into  and  are  held  by  the  catches.  Each  catch 
consists  of  a  metal  socket,  e,  provided  with  a  hinged  latch  or  hook,  /,  and 
with  a  flat  spring,  g,  which  bears  against  the  lower  end  of  the  latch  and  keeps 
Its  upper  end  pressed  inward  against  the  socket.    The  upper  end  of  the  latch 
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or  hook  is  provided  with  a  pron^^,  i,  which  extends  through  into  the  socket, 
as  shown  in  figure  4»  the  upper  side  of  the  prong  heing  beveled  off  as  shown. 
The  tangs  on  the  top  or  lid  are  provided  with  beveled  ends  and  with  holes 
or  openings  as  shown.  When  the  top  is  pressed  down  the  tangs  slide  down 
into  the  socket,  and  the  prongs,  i,  of  the  latches  lock  through  them,  in  the 
manner  shown  in  figure  4,  so  as  to  hold  the  top  or  lid  down  securely.  In 
order  to  unlock  latches,  it  is  only  necessary  to  turn  back  the  upper  ends  of 
the  hooks  or  latches  so  as  to  draw  the  prongs  out  of  the  tangs.  After  the 
latches  are  turned  back  a  certain  distance,  the  springs  hold  them  in  position, 
as  shown  in  figure  I,  and  in  dotted  lines  in  figure  4,  so  that  it  is  only  neces- 
sary to  attend  to  one  of  them  at  a  time." 

The  patentee's  claims  are  as  follows : 

**(!)  The  yielding  roller  for  trunks,  consisting  of  the  socket  having  the  flat 
spring  mounted  therein  and  provided  with  the  roller  in  its  end,  when  con- 
structed and  arranged  as  described,  so  that  it  may  be  applied  entirely  to  the 
outside  of  a  trunk,  as  set  forth.  (2)  The  offset  slotted  plate,  L,  applied  to 
the  outside  of  the  body,  in  combination  with  the  locking  brace,  N,  pivoted 
to  the  top,  and  arranged  to  fold  down  inside  of  the  plate,  as  described.  (3) 
The  spring  catches,  I,  constructed  and  applied  to  the  front  of  the  body,  as 
described,  in  combination  with  the  tongues  or  hasps,  J,  on  the  top,  when  ar- 
ranged to  operate  as  set  forth.  (4)  The  spring  arm,  P,  secured  to  the  end  of 
the  body,  in  combination  with  the  plate  or  catch,  Q,  on  the  tray,  when  ar- 
ranged as  described,  for  the  purpose  of  holding  the  tray  up." 

The  defendants  are  charged  with  infringing  the  third  claim  of  this 
patent^  and  the  present  bill  is  filed  by  the  complainant,  as  assignee 
of  the  patent,  to  restrain  such  infringement.  Infringement  is  denied, 
and  it  is  alleged,  as  a  farther  defense,  that  the  trunk  latch  described 
in  the  third  claim  was  old  and  well  known  in  public  use  before  the 
patent  to  Taylor  was  issued ;  that  it  was  described  in  letters  patent 
issued  to  the  following-named  persons  at  the  dates  following,  viz. :  to 
E.  A.  G.  Roulstone,  dated  October  30,  1866,  No.  59,271;  to  Edward 
Semple,  dated  February  18,  1868,  No.  74,723;  to  John  C.  Locke, 
dated  March  21,  1871,  No.  112,937;  to  0.  N.  Cutter,  dated  October 
20,  1868,  No.  83,137;  to  Louis  Hillebrand,  dated  March  16,  1&69, 
No.  87,981;  to  E.  L.  Gaylord,  dated  January  29,  1861,  No.  31,233; 
to  Louis  Bansom,  dated  October  13, 1868,  No.  82,988;  to  A.  M.  Olds, 
dated  June  25,  1867,  No.  66,103;  and  to  Chandler  Seaver,  Jr.,  dated 
April  4, 1865,  No.  47,135, — all  of  which  letters  patent  are  introduced 
as  either  anticipating  the  Taylor  invention  described  in  the  third 
claim,  or  as  showing  the  state  of  the  art  at  the  time  of  such  inven- 
tion. 

If  the  complainant's  patent  is  shown  to  be  valid,  then  I  think  there 
can  be  little  doubt  that  the  defendants  infringe  the  third  claim. 
Evidently  the  term  "spring  catches,"  described  in  the  specification 
and  claim,  refers  to  all  of  that  part  of  the  fastener  which  is  secured 
to  the  body  of  the  trunk.  This  part  consists  of  three  pieces,  namely, 
a  case  provided  with  a  metallic  socket,  a  hinged  latch  hung  in  the 
socket,  and  a  spring.  The  socket  is  formed  by  an  opening  in  the  top 
of  the  case.  The  latch  is  hung  upon  a  horizontal  axis  in  the  case, 
and  its  upper  end  is  provided  with  a  part  for  a  finger-piece  which  is 
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without  the  case,  and  with  a  beveled  projisction  or  hook,  which,  when 
the  latch  is  closed,  is  within  the  case,  and  enters  the  space  into  which 
the  tongue  or  hasp,  J,  referred  to  in  (;he  third  claim,  descends  when 
the  cover  of  the  trunk  is  shut  down.  The  latch  and  spring  are  so 
combined  with  each  other  that  when  the  latch  is  in  one  position  the 
spring  will  hold  the  hook  of  the  latch  in  position  for  engagement 
with  the  tang,  J,  and,  when  the  latch  is  thrown  backward  a  certain 
distance,  the  same  spring  will  hold  it  out  of  engagement.  The  other 
part  of  the  fastener  consists  of  a  simple  plate  which  is  secured  to  the 
trunk  cover,  from  which  plate  there  projects  downward  a  rigid  tang, 
provided  with  an  opening  for  the  hook  of  the  latch  to  enter.  The 
lower  end  of  this  tang  is  beveled  off  on  its  side  edges,  so  that  when 
it  engages  with  the  mouth  of  the  socket  it  will  cause  the  cover  to  come 
down  into  proper  position  for  engagement  with  the  spring  catch,  and 
when  down  to  act  in  connection  with  the  socket  as  a  dowel.  This  is 
substantially  the  description  of  the  device  given  by  the  expert  Shop* 
ard  in  his  testimony,  and  I  think  it  accurate. 

In  Cowell  V.  Sessions,  17  Fed.  Bep.  452,  Judge  Shipman  described 
the  Taylor  fastener  as  "a  combination  of  dowel  or  keeper  upon  the 
trunk  cover  and  socket  upon  the  trunk  box,  which  socket  is  provided 
with  a  hinged  non-elastic  latch  or  catch,  which  is  pressed  upon  by  a 
spring  and  snaps  into  firm  engagment  with  the  keeper,  the  hinged 
latch  being  acted  upon  by  the  spring  to  hold  it  either  open  or  shut." 
This  fastener  is  not  a  lock,  but  is  designed  as  a  substitute  for  leather 
straps,  and  for  use  in  addition  to  the  ordinary  lock,  to  prevent  strain 
upon  the  lock  and  to  hold  the  cover  securely,  even  if  the  trunk  is  not 
locked.  It  performs  the  function  of  a  dowel  to  keep  the  cover  from 
racking.  In  use,  two  of  the  fasteners  are  applied  to  the  front  of  the 
trunk,  one  near  each  end,  upon  opposite  sides  of  the  trunk  lock. 

The  defendants'  trunk  fastener,  like  the  complainant's,  consists  of 
two  parts, — one  to  be  applied  to  the  body  of  the  trunk,  and  the  other 
to  the  cover.  That  part  which  is  fastened  to  the  trunk  body  is  com- 
posed  of  three  pieces ;  namely,  a  case  with  a  metallic  socket  open  at 
the  top  for  the  reception  of  a  tang,  a  latch  hung  on  a  horizontal  axis, 
and  a  spring.  The  face  of  the  case  is  covered  by  the  metal  of  the 
case,  the  latch  swings  in  the  plane  of  the  case,  the  latch-hook  lies  in 
the  same  plane  with  the  latch  and  interlocks  with  a  corresponding 
hook  on  the  under  side  of  the  tang.  A  slot  in  the  side  of  the  case 
permits  the  latch  to  be  moved  to  one  side  to  allow  the  withdrawal  of 
the  tang.  The  tang  is  tapered  to  its  point,  and  the  spring  is  of  wire 
secured  to  a  pin  in  the  case.  Thus  it  appears  that  the  defendants* 
device  contains  the  same  number  of  parts  as  those  described  in  the 
Taylor  patent.  In  both  the  combination  is  such  as  to  operate  sub- 
stantially in  the  same  way.  There  are  certain  differences  in  design 
and  form.  In  the  Bomadka  fastener  the  catch  moves  sidewise  from 
one  side  of  the  case,  instead  of  forward  from  the  front  of  the  case.  It 
contains  a  bent  wire  spring  instead  of  a  flat  onci  and  the  adjustment 
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of  the  springs  in  the  two  devices  is  different.  The  tang  in  the  de- 
fendant fastener  has  no  opening  for  the  latoh-hook  to  enter,  but,  ta- 
pering to  a  point,  there  is  a  hook  formed  on  the  under  side  for  en- 
gagement  with  the  hook  in  that  part  of  the  case  which  is  attached  to 
the  body  of  the  trunk.  .1  regard  these  variations  from  the  construc- 
tion of  the  Taylor  fastener  as  mere  mechanical  changes  or  equiva- 
lents. The  experts  sworn  on  the  part  of  the  defendants  testify  that 
the  two  combinations  are  substantially  the  same. 

It  is  contended  that  the  third  claim  in  tbe  Taylor  patent  is  not  for 
the  combination  of  a  case,  hinged  latch,  and  doable  acting  spring 
with  a  tang,  but  that,  because  of  the  language  employed  in  the  claim, 
the  invention  must  be  restricted  to  the  precise  structure  described, 
and  that  there  can  be  no  infringement  unless  the  construction  speci- 
fied is  followed.  But  it  seems  to  me  that  the  two  devices  are  not 
substantially  different  in  the  essential  elements  of  organization.  The 
Taylor  invention  consists  of  a  combination.  It  is  the  combination 
of  a  dowel  organization  with  a  spring-latch  system,  tbe  latch  being 
so  constructed  that  in  use  it  may  be  thrown  out  of  connection  with 
the  other  parts  of  the  device,  and  this  combination  is  shown  in  the 
defendants'  fastener.  The  constsuction  which  counsel  ask  the  court 
to  place  upon  the  third  claim  is  extremely  narrow.  It  is  not,  I  think, 
justified  by  the  state  of  the  art  when  the  patent  was  granted.  It  is 
true  that  the  clalim  contains  the  language,  "constructed  and  applied 
to  the  front  of  the  body,  as  described;"  and  the  logic  of  the  defend- 
ants' contention  is  that  there  can  be  no  infringement  unless  the  con- 
struction of  the  infringing  device  is  exactly  similar  to  that  of  the 
Taylor  fastener.  Such  a  construction  of  the  claim  would  be  too  re- 
stricted, in  view  of  the  fact  that  the  Taylor  combination  was  new,  and 
that  his  invention  is  evidently  meritorious.  If  it  seems  plain  that 
the  defendants  have  embodied  in  their  device  the  essential  elements 
of  organization  contained  in  the  Taylor  fastener, — ^if  they  have  appro- 
priated the  results  of  the  inventor's  thought,  and  made  a  fastener 
that  exhibits  in  its  construction  the  equivalents  of  the  patented  de- 
vice,— then  I  think  the  defendants  ought  to  be  held  infringers.  Com- 
paring the  two  devices,  it  seems  clear  that  the  differences  in  con- 
struction are  but  mechanical  deviations  that  serve  only  to  make  mani- 
fest the  appropriation  by  the  defendants  of  the  substance  of  the  Tay- 
lor invention. 

In  the  opinion  of  the  court  nothing  is  shown  which  anticipates  the 
Taylor  fastener,  nor  is  such  a  state  of  the  art  proven  as  establishes 
a  want  of  novelty  in  the  device  when  tbe  patent  was  granted.  In 
CoweU  V.  Sessions,  supra,  the  Semple  and  Locke  patents  were  before 
Judge  Shipman,  and  I  concur  in  what  he  says  of  them.  I  auote  from 
his  opinion ; 

"The  Taylor  Invention  was  a  tri\nk  fastener,  not  a  lock;  but  a  fastener  to 
keep  the  lid  In  place  in  case  of  accidents,  and  to  take  part  of  the  strain  wliich 
would  otherwise  come  upon  the  lock.    It  is  a  combination  of  dowel  or  keeper 
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upon  the  trank  cover  and  socket  npon  the  trunk  box,  which  80<&et  is  pro- 
vided with  a  hinged  non-elastic  latch  or  catch,  which  is  pressed  upon  by  a 
spring,  and  snaps  into  firm  engagement  with  the  keeper,  the  hinged  latch  be- 
ing acted  upon  by  the  spring  to  hold  it  either  open  or  shut.  The  Semple  in« 
vention  was  not  a  trunk  fastener.  It  was  an  angle  plate  upon  the  trunk 
cover,  provided  with  a  dowel  in  combination  with  an  angle  plate  upon  the 
trunk  box,  provided  with  a  loop  into  which  the  dowel  entered.  The  whole  ar- 
rangement was  for  the  purpose  of  stiffening  the  frame,  making  the  upper  cor- 
ners durable,  and  preventing  lateral  motion  of  the  cover.  The  Locke  inven- 
tion was  a  strap  made  of  some  metal  which  yields  readily,  and  resting  loosely 
in  its  cap,  so  as  to  have  a  slight  degree  of  lateral  play,  and  dovetailed  at  its 
lower  end,  which  engages  with  a  peculiarly  constructed  catch  upon  the  body 
of  the  trunk.  The  lower  end  of  the  strap  rides  over  the  dovetailed  lugs  of 
the  catch  till  the  cover  is  closed,  when  the  inclines  of  the  straps  and  the  lugs 
coincide.  While  this  device  is  a  fastener,  it  bears  no  substantial  resemblance 
to  the  rigid  keeper  of  the  Taylor  invention,  which  slides  into  a  socket  and 
engages  with  a  non-elastic  hinged  latch,  actuated  by  a  spring  to  hold  it  either 
open  or  shut,  the  latch  snapping  into  firm  engagement  with  the  keeper." 

The  Boulstone  patent  is  for  an  improvement  in  traveling  bags.  It 
describes,  among  other  things,  a  spring  locking  device  for  holding  the 
two  parts  of  the  bag  frame  together,  but  this  device  is  not  provided 
with  any  means  for  holding  the  latch  out  of  engagement  when  de- 
sired,— it  does  not  exhibit  the  dowel  in  combination  with  the  spring 
latch, — and  I  do  not  see  how  it  could  be  applied  to  the  front  of  a 
trunk  body  and  lid;  in  its  organization  it  is,  as  I  understand  it,  wholly 
unlike  the  Taylor  fastener. 

The  Gutter  patent  is  for  an  improvement  in  locks  for  trunks,  pi- 
anos, etc.  The  device  is  not  intended  for  use  as  a  catch  er  fastener 
like  the  Taylor  invention,  but  is  a  lock  to  be  opened  by  a  detachable 
key.  It  does  not  contain  a  rigid  tang,  but  a  pivoted  tang,  and  is  not, 
in  its  construction,  adapted  for  use  on  the  front  of  the  body  of  a  trunk. 
At  least,  such  is  my  reading  of  the  patent  and  understanding  of  the 
device. 

The  Olds  patent  is  for  an  improvement  in  spring  hinges,  and  the 
Seaver  patent  is  for  an  improved  clothes  fastener.  Neither  of  these 
inventions,  in  design,  construction,  or  adaptation  to  use,  exhibit  any 
similarity  to  the  Taylor  fastener. 

The  Gaylord  patent  is  for  a  trunk  lock.  It  is  in  two  parts, — one  to 
be  fastened  to  the  trunk  cover,  and  the  other  to  the  trunk  body.  It 
has  a  rigid  tang  which  is  received  into  a  socket,  and  as  the  tang  is 
pressed  into  the  socket  it  is  self-locking.  But  it  can  only  be  unlocked 
with  a  key,  and  the  socket  is  placed  upon  the  front  of  the  lock-plate. 
It  has  not  a  hinged  latch  for  engagement  with  the  tang,  nor  a  latch 
provided  with  a  finger-piece,  nor  one  which,  by  the  action  of  a  spring, 
may  be  held  in  or  out  of  engagement  with  the  tang  by  changing  its 
position.  As  before  stated,  the  parts  can  only  be  disengaged  by 
means  of  a  key,  and,  while  it  shows  some  individual  elements  that 
are  present  in  the  Taylor  and  in  the  defendants'  fasteners,  as  a  com- 
bination it  is  radically  unlike  them.    It  belongs  to  the  lock  class,  of 
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which  several  specimens  are  in  eyidence,  and  I  do  not  regard  them 
as  anticipating  the  Taylor  fastener,  or  as  showing  saoh  a  state  of  the 
art  as  deprives  that  device,  in  view  of  the  use  for  which  it  is  designed, 
and  of  its  form  of  constraction,  of  the  merit  of  novelty. 

The  Bansom  patent  is  for  an  improvement  in  trunk  clasps,  which 
are  intended  as  sabstitntes  for  straps  and  buckles.  The  clasp  con* 
sists  of  two  parts, — one  attached  to  the  body  of  the  trunk,  the  other  to 
the  lid.  Each  of  the  parts  has  a  central  longitudinal  slot  in  which 
a  tongue  fits,  these  slots  so  coinciding  as  to  form  a  continuous  slot  to 
receive  the  tongue  when  the  lid  is  closed.  The  tongue  is  pivoted;  and 
a  spring  presses  against  its  lower  end  to  keep  it  in  position  when  shut 
down  or  when  open,  acting  upon  the  principle  of  a  spring  in  an  ordi- 
nary pocket-knife.  The  tongue  is  provided  with  a  thumb-catch  to 
raise  it  for  the  purpose  of  opening  the  trunk.  The  principle  upon 
which  the  tongue  with  its  thumb-catch  operates  is  quite  like  the  hinged 
latch  or  hook  in  the  Taylor  fastener,  but  otherwise  the  two  devices 
are  wholly  unlike,  and  the  superior  utility  of  the  Taylor  device  is  ap- 
parent. The  Bansom  invention  is  a  trunk  fastener,  but  it  does  not 
exhibit  the  elements  of  the  Taylor  combination.  It  does  not  have 
the  rigid  tang  acting  as  a  dowel,  nor  the  socket  with  its  catch  to  re- 
ceive the  tang.  The  part  attached  to  the  lid  of  the  trunk,  when  the 
trunk  is  shut,  rests  directly  upon  the  part  attached  to  the  body  of  the 
trunk,  and  the  paxts  are  then  united  by  the  insertion  of  the  tongue  in 
the  slot,  which  extends  centrally  through  the  parts  when  thus  joined. 
The  socket  and  dowel  features  are  not  present  in  the  device  at  all. 

It  was  stated  on  the  argument  by  counsel  for  the  complainant  that 
both  the  Gaylord  and  Bansom  devices  were  held  by  Judge  Nixon 
unavailing  to  defeat  the  Taylor  patent,  in  the  case  of  Sessions  v.  Bal- 
lard,  heard  and*  decided  by  him.  I  have  been  unable  to  verify  the 
statement  by  any  published  report  of  that  case,  but  I  did  not  under- 
stand it  to  be  controverted  by  counsel  for  the  defendants. 

The  Hillebrand  patent  of  1869  is  for  an  improvement  in  trunk 
locks.  Upon  a  careful  examination  of  the  specifications  and  draw- 
ings of  this  patent  I  quite  agree  with  the  statements  of  the  complain- 
ant's expert,  that  this  device  does  not  exhibit  a  combination  of  the 
dowel  and  spring-latch  features  of  the  Taylor  fastener,  nor  the  latch 
having  a  part  accessible  for  operation  from  the  exterior  of  the  case, 
nor  a  lock  which  is  adapted  for  use  upon  the  front  of  a  trunk  body  in 
eonnection  with  a  rigid  hasp  or  tang  upon  the  trunk  cover.  If  I  cor- 
rectly understand  the  specifications,  they  describe  a  lock  adapted  for 
use  with  a  loose  hasp,  the  staple  of  which  enters  an  aperture  in  one 
of  the  broad  sides  of  the  case,  with  a  projecting  arm  on  one  side  of 
the  lock-bolt  which  passes  through  the  hasp.  The  lock  is  operated 
iB^ith  a  key.  The  claim  of  the  patent  is  "a  single  spring  so  set  that 
one  of  its  ends  bears  solidly  against  a  point  of  the  bolt  so  as  to  throw 
the  bolt  backward  and  forward  after  being  started  by  the  key,  sub- 
stantially as  and  for  the  purpose  set  forth." 
v.2lF,no.2 — 9 
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There  is  an  exhibit  in  evidence  in  the  case^  marked  "Exhibit  Hil-* 
lebrand/'  which  is  a  sample  of  a  metallic  trunk  fasten er,  and  which 
bears  the  stamp  "Pat'd  Mar.  1869/'  the  date  of  the  Hillebrand  pat- 
ent just  referred  to.  It  is  somewhat  similar  in  form  to  the  Taylor 
fastener^  and  in  construction  to  the  defendants'  device.  It  cannot  be 
accepted  as  a  model  of  the  Hillebrand  lock,  so  radically  different  is  it 
in  construction  from  the  lock  described  in  the  patent.  And  the  proofs 
do  not  show  that  its  construction  or  use  antedates  the  Taylor  patent. 

Another  patent.  No.  120,067,  dated  October  17, 1871,  and  issued 
to  Hillebrand  and  Wolf,  was,  by  special  leave  of  the  court,  introduced 
in  evidence  at  the  hearing.  It  is  a  patent  for  an  improvement  in 
trunk-lid  guides,  and  the  lock  introduced  in  evidence  before  the  ex- 
aminer, labeled  Exhibit  6,  seems  to  conform  in  part  to  the  construc- 
tion described  in  the  specifications  of  this  patent.  This  lock  is  stamped 
"Pat'd  Mar.  *69  and  Oct.  '71;"  so  that  it  would  seem  to  be  a  lock 
claimed  to  have  been  made  under  the  two  Hillebrand  patents.  The 
drawing  and  specifications  in  the  patent  of  1871  describe  a  hingeless 
hasp  secured  to  the  lid  of  the  trunk  and  provided  with  a  catch  for  en- 
gagement with  the  lock-bolt.  A  handle  is  formed  in  the  body  of  the 
hasp  by  which  the  trunk-lid  may  be  conveniently  raised.  Within  the 
walls  of  the  casing  of  the  lock,  at  the  upper  side,  are  sockets  for  the 
entrance  of  lugs  which  are  attached  to  the  hasp,  so  that  when  the 
trunk  is  locked  the  lugs  are  inclosed  within  the  lock-casing.  These 
lugs  are  intended  to  relieve  the  catch  of  the  hasp  and  the  lock-bolt  of 
side  strain,  and  to  distribute  this  strain  over  the  lugs  and  sockets. 
The  patentee's  claim  is  a  hingeless  hasp  provided  with  a  handle  and 
the  sockets  within  the  lock-casing  in  connection  with  the  lugs  of  the 
hasp.  Undoubtedly,  the  lock  described,  in  this  patent  and  the  lock 
marked  Exhibit  6  contain  members  in  combination  which  correspond 
in  operation,  if  not  in  construction,  with  certain  parts  in  the  Taylor 
and  Bomadka  fasteners,  and  probably  they  narrow  the  field  of  inven- 
tion in  that  class  of  devices.  But  they  belong  in  the  category  of 
trunk  locks  operated  by  means  of  a  key,  and  not  of  trunk  fasteners 
as  a  substitute  for  straps.  As  a  whole,  they  exhibit  a  different  com- 
bination from  that  of  the  Taylor  fastener  and  the  defendant's  fastener, 
and  they  do  not,  I  think,  take  from  the  Taylor  device  the  quality  of  orig- 
inality. Such  a  form  of  construction  and  such  utility  are  shown  in 
that  device  as,  to  the  mind  of  the  court,  are  highly  suggestive  of  orig- 
inality and  merit;  and  while  Exhibit  6,  and  the  lock  described  in 
the  Hillebrand  and  Wolf  patent  of  1871,  approach  more  nearly  the 
application  of  mechanical  parts  developed  in  the  Taylor  device  than 
does  any  other  patent  or  device  shown  in  the  case,  still,  I  am  of  the 
opinion  that  the  Taylor  patent  ought  not  to  be  held  invalid  because  of 
inventions  that  preceded  it  which  belong  in  the  trunk-lock  class. 

Other  devices  older  than  the  Taylor  fastener  are  here  shown,  such 
as  a  rifle  sight,  door  lock,  window  fastener,  and  purse  catch,  but  they 
do  not  militate  against  the  Taylor  device,  because  they  show  only 
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that  certain  individaal  parts  in  the  Taylor  oombination  were  old, — 
a  fact  entirely  consistent  with  originality  in  the  combination.  Bates 
Y.  Coe,  98*  U.  S.  48.  This  combination  is  not  a  mere  aggregation 
of  separate  elements.  Each  one  of  the  parts  contributes  to  the 
combined  result.  It  is  not  like  Nimmo's  apparatus  in  Pickering  v. 
McCullough^  104  U.  S.  810^  cited  on  the  argument.  Here  the  result 
is  due  "to  the  joint  and  co-operating  action  of  all  the  elements."  It 
is  not  mere  mechanical  juxtaposition,  as  in  that  case,  and  as  in  the 
second  claim  of  the  patent  in  Tack  Co.  v.  Manufg  Co.  109  U.  S.  117; 
S.  C.  3  Sup.  Ct.  Eep.  105. 

It  is  further  contended  on  behalf  of  the  defendants  that  the  Taylor 
patent  is  void  because  it  is  for  several  distinct  and  separate  inven- 
tions not  connected  in  design  or  operation,  as  shown  in  the  several 
claims  of  the  patent.  The  proposition  is  not  without  force,  and  it 
seems  to  be  rather  a  close  question  whether  the  several  inventions 
of  the  patentee,  although  they  are  all  to  be  applied  in  use  to  a  single 
article,  namely,  a  trunk,  could  be  properly  included  in  one  patent. 
Section  4884,  Bev.  St.,  provides  that  '* every  patent  shall  contain  a 
short  title  or  description  of  the  invention  or  discovery,  correctly  in- 
dicating its  nature  and  design,"  etc.,  from  which  the  implication  is 
drawn  that  every  patent  shall  embrace  but  one  invention. 

As  was  said  by  the  supreme  court  in  Bennet  v.  Fowler,  8  Wall. 
445: 

''It  is  difficult,  perhaps  impossible,  to  lay  down  any  general  rule  by  which 
to  determine  when  a  given  invention  or  improvement  shall  be  embraced  in 
one.  two,  or  more  patents.  Some  discretion  must  necessarily  be  left  on  this 
subject  to  the  head  of  the  patent-office.  It  is  often  a  nice  and  perplexing 
question." 

Several  distinct  improvements  in  one  machine  may  be  united  in 
one  patent.  Moody  v.  Fiske,  2  Mason,  112;  Wyeth  v.  Stone^  1  Story, 
274.  So,  too,  where  a  patentee,  having  invented  a  new  and  useful 
combination  consisting  of  several  ingredients,  which,  in  combination, 
compose  an  organized  machine,  also  claims  to  have  invented  new  and 
useful  combinations  of  fewer  numbers  of  the  ingredients,  the  several 
combinations  may  be  embraced  in  one  patent.  QUI  v.  WelU,  22 
Wall.  24. 

•  In  Bates  v.  Coe,  98  U.  S.  48,  it  is  remarked  that  more  than  one 
invention  may  be  secured  in  one  patent;  but  I  suppose  this  has  ref- 
erence to  different  inventions  in  one  machine  or  oombination. 

In  Maxheimer  v.  Meyer,  9  Fbd.  Eep.  460,  the  patentee's  claim  in 
one  of  the  patents  was  for  a  feed  cup  in  connection  with  the  vertical 
wires  of  a  bird  cage,  and  it  was  insisted  that  the  patent  disclosed  two 
distinct  inventions,  each  independent  of  the  other,  and  that,  there- 
fore, the  patent  was  void.  But  the  court  held  that  the  inventions 
were  connected  together  by  being  appropriate  for  use  in  the  same  cage 
for  the  common  purpose  of  making  a  bird  cage,  and  therefore  they 
might  be  joined  in  ono/  patent. 
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For  several  improvements  of  distinct  macbines,  it  has  been  re- 
peatedly held,  there  must  be  several  patents.  "A  patent,  .under  the 
general  patent  act,  cannot  embrace  various  distinct  improvements 
and  inventions ;  but  in  such  a  case  the  party  must  take  out  separate 
patents."  Barrett  v.  Hall,  1  Mason,  447.  Here  the  court  was  treat- 
ing of  a  case  where  each  of  the  patented  machines  might  singly  have 
a  distinct  and  appropriate  use  and  parts  unconnected  with  any  com- 
mon purpose,  and  therefore  each  was  a  different  invention. 

In  Moody  v.  Fiske,  supra,  it  was  ruled  that  though  several  distinct 
improvements  in  one  machine  may  be  united  in  one  patent,  it  does 
not  follow  that  several  improvements  in  two  different  machines,  hav- 
ing distinct  and  independent  operations,  can  be  so  included. 

So,  too,  in  Wyeth  v.  Stone,  supra,  it  was  said  that  a  single  patent 
cannot  be  taken  for  two  distinct  machines  not  conducing  to  the  same 
common  purpose  or  object,  but  designed  for  totally  different  and  in- 
dependent objects.     See,  also.  Root  v.  Ball,  4  McLean,  177. 

In  Evans  v.  Eaton,  8  Wheat.  454-506,  the  supreme  court  inti- 
mated a  doubt  whether  a  patentee  could  claim  in  the  same  patent 
improvements  on  different  mechanisms  so  as  to  give  a  right  to  the 
exclusive  use  of  the  several  mechanisms  separately,  as  well  as  a  right 
to  the  exclusive  use  of  these  mechanisms  conjointly. 

In  Hogg  v.  Emerson,  11  How,  687,  it  was  held  by  a  majority  of  the 
court  that  the  inventions  in  question  which  related  to  an  improve- 
ment in  the  steam-engine,  and  in  the  mode  of  propelling  therewith 
either  vessels  on  the  water  or  carriages  on  the  land,  were  all  a  part 
of  one  combination  when  used  on  the  water,  and  therefore  might  be 
included  in  one  patent.  The  court  say  it  is  doubtful,  on  principle, 
whether  a  patent  is  invalid  which  is  for  two  or  more  entirely  sepa- 
rate and  independent  inventions,  but  that  it  is  settled  by  authority 
that  a  patent  for  more  than  one  invention  is  not  void  if  they  are  con- 
nected in  their  design  and  operation,  and  this  they  held  was  the  case 
before  them.  Four  of  the  justices,  including  the  chief  justice,  dis- 
sented, and  in  the  dissenting  opinion  of  Mr.  Justice  Gatbon  it  is  im- 
pliedly held  that  distinct  and  disconnected  inventions  cannot  be  in- 
cluded in  one  patent. 

Except  some  decisions  of  the  commissioner  of  patents  cited  in  the 
brief  of  counsel,  the  cases  referred  to  are  all  the  adjudications  bear-- 
ing  upon  this  question  which  have  been  brought  to  the  attention  of 
the  court.  There  may  be  other  cases  in  which  the  question  has 
arisen.  In  the  light  of  judicial  decision  on  the  subject,  it  is  doubtful 
whether  the  patentee  Taylor  could  rightfully  claim  his  various  inven- 
tions in  one  patent,  although  they  were  all  designed  to  be  applied  to 
a  trunk,  and  related  to  an  improvement  in  trunks.  The  patent  is 
for  each  improvement  or  device  specified  in  the  respective  claims. 
The  specification  of  one  is  separate  and  distinct  from  the  other,  and 
each  is  capable  of  a  separate  and  independent  use.  Even  if  one  is 
in  a  certain  sense  auxiliary  to  the  other,  it  is  not  indispensable  to 
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the  use  of  the  other.  In  fact,  there  is  no  connection,  either  in  pur- 
pose, design,  or  operation,  between  the  several  inventions.  They  are 
not  like  a  combination  of  various  devices  or  improvements,  all  of 
which  make  one  operative  mechanism — one  concrete  organization. 
They  are  all  designed  for  use  upon  one  article,  namely,  a  trunk;  but 
they  do  not  all  tend  to  the  accomplishment  of  a  single  result,  further 
than  that  all  combine  generally  to  improve  the  trunk.  Each  is  a 
distinct  invention  or  improvement  by  itself,  and  the  operation  of  one 
has  no  relation  to  the  operation  of  the  others.  Although  all  may  be 
placed  upon  the  same  trunk,  each  singly  has  a  distinct  and  appro- 
priate use,  and  in  such  use  they  are  unconnected.  At  best,  it  is  a 
matter  of  serious  doabt  whether  all  the  claims  of  the  patentee  should 
have  been  joined  in  one  patent.  The  case  is  one  in  which  it  seems 
to  be  within  the  province  of  the  court  to  permit  the  patentee  and  his 
assigns,  if  they  shall  desire  so  to  do,  to  file  in  the  patent-office  a  dis- 
claimer so  as  only  to  claim  the  invention  specified  in  the  third  claim 
of  the  patent,  and  I  shall  dispose  of  the  case  by  making  the  filing  of 
such  disclaimer  a  condition  upon  which  the  relief  prayed  in  the  bill 
will  be  granted. 

The  remaining  defense  is  that  the  complainant  is  not  entitled  to  a 
decree  for  an  accounting,  because  certain  of  the  patented  articles,  of 
which  the  trunk  fasteners  in  evidence,  marked  Exhibits  IS  and  15, 
are  samples,  were  not  marked  "patented/'  as  required  by  section 
4900,  Bev.  St.  The  fasteners  not  so  marked  are  known  as  the  small 
sizes.  The  statute  provides  that  it  shall  be  the  duty  of  all  patentees 
to  give  notice  to  the  public  that  the  article  is  patented,  by  fixing 
thereon  the  word  "patented, "  together  with  the  day  and  year  the  pat- 
ent was  granted;  "or  when,  from  the  character  of  the  article,  this 
cannot  be  done,  by  fixing  to  it,  or  to  the  package  wherein  one  or  more 
of  them  is  inclosed,  a  label  containing  the  like  notice."  As  this  de- 
fense is  not  set  up  in  the  answer,  it  is  doubtful  if  it  can  be  made  at 
the  hearing.  RMer  Go.  v.  Ooodyear,  9  Wall.  788,  However  this 
may  be,  the  complainant  testifies  that  it  is  so  difficult  to  stamp  the 
patented  article  of  the  sizes  in  question  as  required  by  the  statute, 
that  the  packages  in  which  they  are  shipped  are  so  stamped  and  la- 
beled, as  are  also  the  invoices.  I  think  the  omission  to  stamp  the 
article  itself  is  sufficiently  explained,  and  that  this  defense  ought" 
not  to  be  sustained. 

When  the  complainant  shall  have  furnished  sufficient  proof  to  the 
court  that  a  proper  disclaimer  has  been  filed  in  the  patent-office,  so 
that  he  shall  claim  only  the  invention  specified  in  the  third  claim  of 
the  patent,  a  decree  will  be  entered  enjoining  the  infringement  of 
thikt  claim,  and  for  an  accounting  of  profits  and  damages^  but  with- 
out costs. 
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Thb  Johanne  Augustb. 

The  Fontenayb. 

{District  Court,  8,  D.  New  York.    July  23, 1884.) 

Collision —Satltno  Vessels  —  Nboligencb  of  Lookout— Obsodbatioh  ov 
Lights — Change  of  Course  in  Kbbpino  Full  and  Bt. 

Where  a  coUisioa  occurred  in  a  foggy  or  hazy  night  at  sea,  between  the  bark 
F.  going  east  and  sailing  free,  and  the  barJj:  J.  A.  coming  west,  close-hauled, 
and  sailing  full  and  by,  and  their  courses  were  nearly  opposite,  and  they  col- 
lided nearly  end  on,  the  F.  having  seen  the  other's  red  light  when  about  one- 
third  of  a  mile  distant,  and  at  once  ported,  and  then  saw  both  lights,  and  after- 
wards the  green  light  only,  when  the  J.  A.  was  two  or  three  lengths  off;  and 
the  J.  A.  saw  no  light  at  all  on  the  F.  until  about  the  moment  of  collision,  when 
the  green  light  was  seen :  held,  that  the  change  in  the  appearance  of  the  J. 
A.'s  lights  was  caused  by  her  own  change  of  course  in  following  the  variations 
of  the  wind ;  that  the  F.'s  green  light  must  have  been  in  view  when  one-third 
of  a  mile  off,  and  failure  to  see  it  must  be  held  proof  of  Inattention  and  neglect 
of  the  lookout,  his  testimony  not  being  had;  that  if  the  F.'s  green  light  had 
been  seen,  as  it  ought  to  have  been,  the  J.  A.  would  have  been  bound  to  keep 
her  course  strictly,  instead  of  following  round  with  the  wind,  and  hence  her 
change  of  course  was  a  fault  contributing  to  the  collision.  Held^  also^  that 
the  red  light  of  the  F.  ought  to  have  been  seen  long  before  the  collision,  and 
being  eagerly  looked  for  and  not  visible,  and  being  placed  aft  near  the  taffrail, 
where  it  was  liable  to  be  obscured  by  the  sails,  or  by  the  swell  of  the  ship  for- 
ward, or  other  obstructions,  it  must  be  deemed  to  have  been  either  obscured 
or  improperly  screened,  and  for  this  the  F.  was  also  held  in  fault,  and  the  dam- 
af^es  were  divided. 

In  Admiralty. 

William  H,  Field,  for  Munro  and  the  Pontenaye. 

Jas.  K.  Hill,  Wing  dt  Shoudy,  for  Bischoff  and  the  J.  Auguste. 

Bbown,  J.  The  cross-libels  in  the  above  suits  were  filed  to  recover 
the  damages  respectively  sustained  by  the  o\^ers  of  the  barks  Fon- 
tenaye  and  Johanne  Auguste,  through  a  collision  which  took  place 
between  the  barks  in  the  Atlantic  ocean,  off  Nantucket  shoals,  at 
about  d  A.  M.  of  September  6,  1881.  The  Fontenaye  claims  damages 
to  the  amount  of  $16,000;  and  the  Johanne  Auguste,  to  the  amount 
of  $10,000.  Each  alleges  that  the  collision  occurred  by  the  fault 
of  the  other.  The  stem  and  bow  of  the  Fontenaye  were  carried  away 
in  the  direction  from  port  to  starboard.  The  Johanne  Auguste  was 
struck  and  damaged  in  the  starboard  bow  only.  These  facts  are  of 
importance  in  the  conflict  of  evidence  on  other  points. 

The  Fontenaye  was  an  iron  bark,  180  feet  long,  28  feet  beam,  and 
of  636  tons  register.  She  left  New  York  early  in  the  morning  of  Sep- 
tember 5, 1881,  loaded  with  a  cargo  of  wheat,  and  bound  for  London. 
During  the  night  following  the  weather  was  overcast,  dark,  and  hazy. 
The  witnesses  from  the  Fontenaye  say  there  was  some  fog,  but  not 
enough  to  require  the  use  of  the  horn.  The  other  bark's  witnesses 
say  that  it  was  dark,  but  with  no  fog.  The  sea  was  moderate;  the 
wind  light,  and  variable  from  S.  W.  to  S.  S.  W.     The  Fontenaye  was 
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on  a  coarse  S.  E.  by  S.  by  the  ship's  compass;  bat  the  deviation  on 
this  iron  ship,  together  with  the  variation,  amounted  to  four'  points; 
and  her  true  course  is  stated  to  have  been  E.  by  S.  She  was,  there* 
fore,  sailing  free,  with  the  wind  two  or  three  points  aft  of  abeam,  and 
was  making  about  six  knots  per  hour.  Her  colored  lights  were  abaft 
the  mizzen  rigging,  about  six  or  eight  feet  only  forward  of  the  stem, 
and  were  sustained  by  braces  about  a  foot  above  the  poop  rail,  and 
a  foot  outside  of  it.  The  account  of  the  collision  given  by  her  wit- 
nesses is,  in  substance,  that  the  lookout,  Armstrong,  first  saw  the 
red  li£[ht  of  the  Johanne  Auguste  about  half  a  point  off  his  starboard 
bow,  which  he  immediately  reported  to  the  second  mate,  who  was  then 
in  charge  of  the  navigation;  that  the  second  mate  was  then  standing 
on  the  starboard  side  of  the  poop,  and  at  the  same  time  saw  the  red 
light  against  the  fore  rigging,  or  about  half  a  point  on  his  starboard 
bow,  estimated  to  be  half  a  mile  distant;  that  he  immediately  ordered 
the  helm  to  port,  which  order  was  obeyed,  and  the  vessel  commenced 
to  luff  to  the  southward ;  that  after  giving  the  order  to  port  he  walked 
back,  looked  at  the  compass,  looked  again  at  the  red  light,  and  saw 
it  bearing  a  little  more  forward  than  before,  and  nearly  right  ahead; 
that  he  then  walked  over  to  the  port  side,  looked  at  the  compass 
again,  and  saw  the  ship  coming  round  to  the  southward  of  her  course 
a  point  or  more,  then  walked  from  the  port  quarter,  and  saw  the 
green  light  only,  a  little  on  the  port  bow,  only  about  two  lengths  dis- 
tant; and  that  the  collision  happened  a  few  moments  afterwards. 
The  lookout  testified  that,  shortly  after  reporting  the  red  light,  he 
saw  the  green  and  red  lights  nearly  ahead,  but  a  little  off  the  port 
bow,  less  than  a  quarter  of  a  mile  distant;  that  afterwards  he  saw 
the  green  light  only,  about  a  point  off  his  port  bow,  when  she  was 
very  close ;  that  he  then  thought  there  would  be  a  collision,  called 
the  watch  below,  and  ran  aft.  The  captain  came  from  below  only 
at  the  moment  of  collision.  Going  immediately  forward,  he  found 
the  starboard  bow  of  the  Johanne  Auguste  entangled  with  his  own 
head-gear  on  the  starboard  side,  and  the  stern  of  the  Johanne  Auguste 
.pointing  directly  ahead  of  him.  His  bowsprit  and  jib-boom  were 
knocked  away  and  turned  over  upon  the  forecastle,  and  the  whole  of 
the  head  completely  knocked  off,  and  the  forecastle  deck  smashed  in 
about  15  feet  abaft  of  the  knight-heads,  the  head-stays  carried  away, 
and  some  of  the  back-stays,  foretop-gallant  mast,  royal  yard,  and 
head-sails  carried  away.  It  was  about  half  an  hour  before  the  ves- 
sels cleared.  He  afterwards  bore  for  Boston  for  repairs.  On  the 
way  he  was  boarded  by  a  pilot,  who  testifies  that  he  saw  the  colored 
lights  of  the  Fontenaye  seven  miles  off. 

The  Johanne  Auguste  was  a  wooden-built  bark,  200  feet  long,  32 
feet  beam,  and  of  918  tons  register,  bound  from  Bremen  to  Philadel- 
phia, loaded  with  a  cargo  of  general  merchandise.  Her  witnesses  tes- 
tify that  the  sea  was  smooth,  the  wind  variable  from  8.  W.  to  8.  W.  by 
8.,  and  the  night  very  dark.     Most  of  them  say  it  was  hazy,  and  aU 
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of  them  say  there  was  no  fog ;  that  the  first  officer  took  charge  of  the 
navigation  at  4  o'clock,  a  few  minutes  before  the  collision,  when  the 
captain  went  below ;  that  the  ship  was  upon  her  port  tack,  sailing  close- 
hauled,  and  by  the  wind,  which  was  shifting,  so  that  ber  course  va- 
ried from  about  W.  J-  N.  to  W.  by  N.  ^  N.,  (magnetic,)  and  making 
about  five  knots  an  hour;  that  her  colored  lights  were  forward,  about 
three  feet  above  the  rail  of  the  top-gallant  forecastle.  The  testimony 
of  the  lookout  was  not  obtained,  but  it  is  admitted  that  no  efforts 
were  spared  to  procure  him;  and  the  same  admission  was  also  made 
in  regard  to  the  absence  of  the  man  at  the  wheel  of  the  Fontenaye. 
The  first  officer  of  the  Johanne  Auguste  testifies  that  his  attention 
was  first  called  to  the  Fontenaye  by  his  lookout,  who  reported,  "Ship 
right  ahead,"  to  which  he  answered,  "All  right;"  that  he  was  then 
standing  on  the  port  side  of  the  poop-deck,,  between  the  mizzen-mast 
and  the  skylight;  that  he  walked  a  few  feet  forward,  and  heard  the 
lookout  sing  out  again,  but  did  not  hear  distinctly  what  he  said,  and 
that  he  replied,  "All  right,"  went  to  the  pilot-house,  looked  under  the 
sail,  and  could  see  nothing;  that  he  then  ran  to  the  cabin,  got  a 
night-glass,  and  ran  forward  as  fast  as  he  could,  and,  when  going  up 
the  steps  to  the  forecastle,  he  asked  the  lookout,  Anderson,  if  he 
could  see  any  light,  to  which  he  said,  "No;"  that  he  then  went  to 
the  capstan,  where  Anderson  pointed  out  the  vessel,  which  he  could 
see,  but  that  no  light  was  visible;  that  with  the  use  of  the  glass  he 
could  see  nothing  more;  that  the  ship  was  then  seen  about  three- 
quarters  of  a  point  off  his  starboard  bow;  that  he  supposed  from  see- 
ing no  lights  that  he  was  following  the  other  vessel ;  that  he  watched 
her  about  half  a  minute,  and,  seeing  that  he  was  gaining  upon  her, 
ordered  his  helm  hard  a-port,  and  ordered  one  of  his  men  to  go  aft 
and  repeat  the  order;  that  after  standing  a  minute  or  a  minute  and 
a  half  by  the  capstan,  he  suddenly  saw  the  green  light  almost  ahead, 
about  a  quarter  of  a  point  off  his  starboard  bow,  when  he  immedi- 
ately gave  the  order  hard  a-starboard,  that  another  man  observed 
and  spoke  of  the  green  light  at  the  same  time,  and  that  the  collision 
took  place  some  10  or  15  seconds  afterwards,  the  jib-boom  of  the 
Fontenaye  ranging  from  the  starboarb  bow;  that  no  red  light  on  the 
Fontenaye  was  seen;  that  they  were  entangled  about  25  minutes,  hav- 
ing met  nearly  end  on;  that  the  Johanne  Auguste  was  struck  upon  her 
starboard  bow,  a  few  feet  only  from  the  stem;  and  that  at  the  time 
of  collision  her  sails  were  full,  and  that  she  was  heading  W.  by  N. 
The  variation  at  the  place  of  collision  was  three-fourths  of  a  point 
west.  The  man  at  the  wheel  testified  that  the  wind  was  S.  W.  by  S., 
but  variable;  that  his  orders  were  to  sail  by  the  wind,  and  that  he 
kept  the  vessel  heading  about  W.  ^  N.,  by  compass;  that  the  sails 
were  full,  sometimes  a  little  shaky ;  that  be  heard  the  hail  from  the 
lookout,  and  saw  the  mate  run  forward,  as  he  testified ;  that  he  was 
soon  after  ordered  to  port  the  helm;  that  he  put  the  helm  hard  a-{)6rt, 
looked  at  the  compass,  and  saw  that  he  was  then  heading  W.  by  N. ; 
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that  right  amray  he  had  the  order,  "hard  a-Btarboard,**  which  he 
obeyed ;  and  that  as  soon  as  this  last  order  ooald  be  obeyed  the  col- 
lision came, — a  very  hard  blow;  that  he  again  looked  at  the  compass, 
and  that  the  vessel  was  then  heading  W.  by  N.,  with  the  sails  full; 
that  he  thought  it  was  from  a  minute  and  a  half  to  two  minutes  be- 
tween the  orders  hard  a-port  and  hard  a-starboard ;  that  the  vessel 
had  not  altered  her  course  under  the  starboard  helm,  as  the  collision 
took  place  immediately;  and  that  just  after  the  Fontenaye  struck  she 
lay  with  her  bows  on  his  starboard,  and  the  stem  on  his  port  side. 
These  statements  of  the  wheelsman  as  to  compass  courses  cannot  be 
accepted  as  strictly  accurate,  since  they  allow  nothing  for  the  varia** 
tions  of  the  wind,  which  he  was  ordered  to  follow,  and  nothing  for 
any  change,  even  under  his  port  helm,  which  must  have  canted  his 
vessel  at  least  somewhat  to  the  northward ;  and  he  makes  his  course 
W.  by  N.  at  the  moment  of  collision  as  well  as  when  he  ported,  though 
the  intervening  starboard  helm  made  no  change.  Such  variations 
must  be  allowed  from  the  courses  which  he  states  as  the  other  proofs 
require. 

In  other  respects  the  two  accounts,  in  their  general  features,  are 
not  so  irreconcilable  as  they  at  first  appear.  Each,  with  the  excep- 
tion above  stated,  is  consistent  with  itself,  and  agrees  so  perfectly 
vrith  the  orders  which  would  naturally  be  given,  upon  the  facts  as 
testified  to,  and  which  unquestionably  were  given  at  the  time  for  the 
navigation  of  each  vessel,  that  both  must  be  accepted  as  correct,  so 
far  as  it  is  possible  to  harmonize  them,  in  the  absence  of  anything 
to  throw  discredit  upon  either.  With  some  modifications  of  the  mere 
estimates  of  the  times  and  distances  stated,  and  some  additional 
slight  changes,  the  two  accounts  will  be  found  to  harmonize,  and  to 
confirm  each  other  in  all  their  essential  features.  At  the  same  time 
they  disclose  faults  in  each  vessel. 

Counsel  for  the  Johanne  Auguste  contends  that  her  green  light, 
and  not  her  red  light,  was  first  seen  by  those  on  the  Fontenaye,  and 
that  the  two  witnesses  who  testify  to  seeing  the  red  light  either  mis- 
state the  fact  or  mistook  the  light.  But  it  is  incredible  that  the  mate 
of  the  Fontenaye,  if  he  really  saw  the  green  light,  should  have  at 
once  ordered  his  helm  hard  a-port,  as  he  certainly  did,  so  as  to  make 
directly  for  an  obvious  collision.  Seeing  the  red  light,  as  he  and  the 
lookout  testify  they  did,  porting  was  the  natural  and  obvious  course. 
Neither  can  any  mistake  of  the  green  light  for  the  red  be  considered 
as  having  the  slightest  probability  in  this  case;  for  the  sucessive 
changes  which  were  seen — first  the  red  light,  then  both  lights,  and 
then  the  green  light  alone — forbid  any  such  hypothesis.  These 
changes  of  the  Johanne  Auguste's  lights  in  the  order  stated,  I  regard, 
therefore,  as  fixed  facts.  They  could  not  have  been  produced  by  the 
Fontenaye's  change  of  course,  for  she  was  veering  to  the  southward, 
under  her  hard  a-port  wheel;  and  any  change  thereby  produced  in 
the  appearance  of  the  other's  lights,  if  any,  would  have  been  a  change 
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in  the  opposite  order  of  succession.  The  change  of  lights  was  there- 
fore produced  by  the  Johanne  Auguste's  change  of  course  to  the  south- 
ward. There  is  nothing  in  the  testimony  of  her  witnesses  which 
renders  such  a  change  improbable.  They  all  agree  thai  she  was 
sailing  close-hauled  by  the  wind,  and  that  the  wind  was  variable* 
The  captain  states  her  course  to  have  been  from  W.  J-  N.  to  W.  by 
N.  ^  N.,  (magnetic,)  or,  allowing  three-fourths  of  a  point  for  varia- 
tion, from  W.  J  S.  to  W.  |  N.,  following  the  variations  of  the  wind. 
A  change  of  one  point  by  the  Johanne  Auguste,  in  following  the  wind 
to  the  southward  under  a  starboard  wheel,  from  the  time  her  red 
light  was  first  seen,  will  fully  account  for  the  successive  changes  in 
her  lights,  as  seen  on  the  Fontenaye;  and  I  have  no  doubt  that 
change  was  made,  and  that  it  caused  the  change  of  lights  as  testified 
to.  The  wheelsman  of  the  Johanne  Angus te  denies  any  change  of 
course  from  the  time  he  took  the  helm  up  to  the  hard  a-port  wheel; 
but  he  agrees  with  all  the  other  witnesses  that  he  was  sailing  by  the 
wind,  and  that  the  wind  was  variable.  His  testimony  cannot  be  un- 
derstood to  mean  that  he  did  not  make  such  changes  as  would  keep 
her  full  and  by.  In  that  connection  that  would  not  be  called  a  change 
of  course.  His  course  was  full  and  by.  But  if  he  means  that  no 
change  at  all,  even  to  keep  her  full,  was  made  during  that  time,  then 
I  cannot  credit  his  statement;  both  because  it  is  improbable  in  itself, 
and  because  it  is  overborne  by  the  certainty  that  the  Johanne  Au- 
guste  did  change  her  heading  enough  to  exhibit  the  changes  in  her 
lights,  as  before  stated.  A  change  of  about  one  point  was  probably 
made  between  the  time  when  the  red  light  was  seen  and  when  the  Fon- 
tenaye was  seen  looming  up  so  near  them,  when  the  order  was  given 
to  port  the  helm.  At  that  time  the  wheelsman  says  he  looked  at  the 
compass,  and  it  was  W.  by  N.,  i.  e.,  W.  J  N.,  true.  This  was  prob- 
ably about  the  time  when  her  green  light  was  seen  by  the  Fontenaye, 
when  only  two  or  three  lengths  distant.  Both  the  statement  of  the 
libel  and  of  the  answer  of  the  Johanne  Auguste,  and  the  testimony 
of  the  mate,  show  that  the  Fontenaye  was  then  very  near;  she  ''ap- 
peared high  up  in  the  water,"  and  the  few  things  done  hurriedly  by 
the  captain,  after  the  order  to  hard  a-port,  show  that  the  time  before 
the  collision  was  undoubtedly  less  than  a  minute.  The  black  mass 
of  the  Fontenaye,  moreover,  could  not  have  become  visible  till  some 
considerable  time  after  the  red  light  of  the  Johanne  Auguste  was 
seen,  and  it  was  during  this  interval  that  the  change  of  course,  in 
hauling,  perhaps  a  point,  to  southward,  was  probably  made.  If  this 
was  a  change  of  one  point  to  W.  ^  N.,  that  would  make  her  previous 
heading,  when  the  red  light  was  seen,  W.  by  N.  ^  N.,  or  only  half  a 
point  further  north  than  the  captain's  statement  of  the  variation. 
Whether  this  change  of  course  was  or  was  not  a  fault,  depends  upon 
whether  the  Johanne  Auguste  had  notice  of  the  Fontenaye's  approach. 
If  she  had  seen,  or  ought  to  have  seen,  the  Fontenaye's  lights,  or 
either  of  them,  then,  being  close-hauled,  she  was  bound  by  the  rules 
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id  keep  her  coarse,  and  not  to  change,  even  to  keep  close  to  the  wind. 
The  testimony  on  both  sides,  however,  leaves  no  possible  doubt  that 
the  Johanne  Auguste,  when  her  red  light  was  first  seen,  was  to  wind- 
ward of  the  Fontenaye's  course  at  that  time,  whatever  that  exact 
course  was.  It  is  on  this  point  that  I  must  find  the  facts  essentially 
different  from  what  the  counsel  of  the  Johanne  Auguste  claims.  Not 
only  do  the  Fontenaye's  witnesses  say  that  the  red  light  was  seen  a 
little  on  their  starboard  bow,  but  the  place  of  collision  was  only 
reached  by  the  Fontenaye  under  a  hard  a-port  wheel,  which  changed 
her  course  nearly  two  points,  and  hence  carried  her  a  distance  squarely 
to  windward,  equal  to  about  one-fifth  of  the  curve  traversed;  and  the 
witnesses  on  the  Johanne  Auguste  also  testify  that  the  Fontenaye, 
when  first  seen,  was  about  a  point  on  their  starboard  bow,  i.  e.,  to 
leeward;  and,  finally,  the  direction  of  the  colliding  blow  shows  the 
same  thing.  It  is  manifest,  therefore,  that  the  Fontenaye's  green 
light  was  exposed  to  the  view  of  the  Johanne  Auguste  at  the  time  the 
latter's  red  light  was  seen,  and  so  remained  until  shut  in  by  her 
change  of  course  under  her  hard  a-port  wheel,  in  her  endeavor  to  get 
out  of  the  way.  The  green  light  was  burning;  it  was  a  brilliant 
light;  there  were  no  sails  on  the  starboard  side  to  obscure  it;  and 
that  it  was  not  obscured,  nor  so  placed  as  not  to  show  on  her  star- 
board side,  is  proved  by  the  fact  that  it  was  seen  afterwards,  just  be- 
fore the  collision,  and  apparently  a  little  sooner  than  it  ought  to  have 
been  seen,  if  it  was  in  its  exactly  proper  position.  There  seems  to 
me  but  one  possible  explanation  of  the  failure  of  the  lookout  of  the 
Johanne  Auguste  to  see  this  green  light;  and  that  is,  inattention  and 
neglect  of  his  duty  during  the  few  moments  when  this  light  was  cer- 
tainly in  view.  The  reasons  for  not  producing  the  lookout  as  a  wit- 
ness, though  satisfactory,  do  not  make  up  for  the  want  of  his  testi- 
mony to  exculpate  him,  if  possible,  from  what  must  appear  to  have 
been  clear  neglect  in  not  observing  the  Fontenaye's  green  light.  The 
Star  of  Scotia,  2  Fed.  Bep.  578.  Had  it  been  seen  and  reported  as 
it  ought  to  have  been,  the  Johanne  Auguste  would  have  been  bound  to 
keep  on  her  course  as  it  then  was,  and  she  would  doubtless  have  done 
BO,  instead  of  following  around  to  the  southward  with  the  wind;  and 
the  collision  would  have  been  thereby  avoided.  Her  counsel  charges 
inattention  on  the  part  of  the  lookout  of  the  Fontenaye  in  not  seeing 
the  lights  sooner.  But  if  the  weather  was  not  so  thick  as  to  prevent 
the  red  light's  being  seen  any  sooner  than  it  was  seen  by  the  lookout 
of  the  Fontenaye,  then,  since  the  Johanne  Augnste  must  have  been 
to  windward  of  the  Fontenaye's  course  for  at  least  some  little  time 
previous,  the  remissness  of  the  lookout  of  the  Johanne  Auguste  would, 
in  that  case,  be  only  the  more  flagrant,  in  not  seeing  the  green  light 
of  the  Fontenaye,  which  would  have  been  all  the  longer  exposed  to 
view.  The  Johanne  Auguste  must  be  judged  according  to  what  she 
ought  to  have  seen.  Her  change  of  course,  after  the  Fontenaye's 
green  light  ought  to  have  been  observed,  must  therefore  be  adjudged 
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a  fault  contribating  to  the  collision,  for  whioh  she  must  be  held  lialle. 

2.  There  is  no  less  doubt  that  the  red  light  of  the  Fontenaye  ought 
to  have  been  seen  very  shortly  after  she  ported.  When  the  Johanne 
Auguste's  red  light  was  seen,  the  two  vessels  were  very  nearly  ahead 
of  each  other ;  the  Johanne  Auguste  being  a  little  to  windward  of  the 
other's  course — a  hundred  feet,  perhaps-^-and  being  then  headed  so  as 
to  cross  that  course  a  little  ahead  of  the  Fontenaye,  and  so  as  to 
make  an  angle  of  perhaps  a  third  of  a  point  with  the  line  of  her 
course,  just  sufficient  to  expose  the  Johanne  Auguste's  red  light  only 
at  that  time.  Upon  porting,  the  Fontenaye's  red  light  should  very 
soon  have  come  into  view,  and  so  remained  till  the  collision*  It  was 
not  seen  at  all.  After  the  collision  it  was  inquired  for,  and  in  reply 
the  men  on  the  Fontenaye  pointed  it  out,  still  burning.  Though  only 
the  mate  testifies  that  it  could  not  be  seen  before  the  collision,  I 
cannot  doubt  the  correctness  of  his  narrative  in  this  particular.  The 
lights  were  eagerly  looked  for ;  none  were  seen.  He  ran  forward ;  still 
none  could  be  seen,  and  the  red  light  was  not  seen  till  some  of  her 
men  came  aboard  of  the  Fontenaye.  There  was  no  such  inattention 
or  negligence  on  the  Johanne  Auguste,  when  the  red  light  ought  to 
have  been  seen,  as  can  serve  to  explain  the  failure  to  see  the  red 
light.  The  only  alternative  is  that  it  was  either  obscured  or  improp- 
erly screened;  it  is  immaterial  which.  The  Tirzah,  4  Prob.  Div. 
33.  The  sails  were  upon  the  port  side,  and  might  have  obscured  it. 
The  position  of  the  lights  so  near  the  taffrail,  with  the  sweU  of  the 
ship's  side  in  front,  exposed  them  to  peculiar  danger  of  being  obscured. 
If  the  screen  were  adjusted  parallel  with  the  poop  rail,  that  also 
would  have  thrown  the  line  of  obscuration  somewhat  to  port  instead 
of  directly  ahead;  sufficient,  probably,  to  have  prevented  the  red  light's 
being  seen  by  a  vessel  so  nearly  ahead  as  the  Johanne  Auguste  was 
during  all  this  time.  It  is  impossible,  and  it  is  unnecessary,  to  deter- 
mine in  what  particular  way,  or  from  what  cause,  the  red  light  of 
the  Fontenaye  was  obscured.  I  am  satisfied  it  was  -obscured.  Had 
it  been  seen  when  it  ought  to  have  been  seen,  I  cannot  doubt  that 
the  Johanne  Auguste,  by  porting  earlier  than  she  did,  might  have  es- 
caped the  collision,  and  would  have  done  so.  The  Fontenaye  must 
be  held  responsible  for  any  obscuration  of  her  light,  expecially  when 
placed  in  the  extreme  after-part  of  the  ship,  where  there  is  such 
increased  danger  of  obstruction,  (The  Tirzah,  supra;)  and  it  results 
that  both  vessels  must  be  held  in  fault  and  the  damages  divided. 

The  above  considerations  satisfy  my  own  mind  as  to  the  proper 
determination  of  the  case,  without  commenting  on  the  differences  in 
the  testimony  concerning  the  condition  of  the  weather;  and  the  above 
result  would  not  be  changed  whether  the  weather  was  foggy  or  not. 
The  fact,  however,  that  neither  lookout  saw  any  light  sooner,  is,  I 
think,  more  rationally  explained  by  supposing  that  the  weather  was 
somewhat  foggy,  as  the  witnesses  of  the  Fontenaye  testify,  or  very 
hazy,  as  most  of  those  from  the  Johanne  Auguste  say;  rather  than 
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that  both  lookouts  were  inattentive  and  negligent  for  a  consider- 
able  period  before  the  red  light  was  seen.  I  am  satisfied  that  the 
weather  must  have  been  such  as  greatly  to  obstruct  seeing  lights  at  a 
distance,  and  that  the  vessels,  when  the  red  light  was  seen,  were  even 
less  than  half  a  mile  apart.  This,  I  think,  is  to  be  conclusively  in- 
ferred from  the  fact  that  the  Fontenaye,  though  going  at  the  rate  of 
about  six  knots,  had  time  to  luff  only  about  two  points  under  an  im- 
mediate hard  a-port  helm.  One-sixth  of  a  mile  would  be  a  large 
allowance  of  sailing  distance  in  which  to  accomplish  so  small  a  change 
of  course;  and  as  the  Johanne  Auguste  was  going  at  the  rate  of  five 
knots,  she  would  make  about  830  feet  in  the  same  time;  giving  less 
than  one-third  of  a  mile  as  the  probable  distance  between  them.  It 
is  noticeable  that  the  witnesses  of  the  Fontenaye  are  unwilling  to 
swear  positively  to  even  as  much  change  as  two  points.  If  the  lights 
might  have  been  seen  at  a  much  greater  distance,  then  both  lookouts 
were  equally  negligent;  and  if  the  lights  could  not  be  seen  more  than 
one-third  of  a  mile  off,  then,  under  the  rules;  both  ought,  I  think,  to 
have  used  their  fog-horns ;  and  in  either  case  the  result  would  be  the 
same,  as  I  have  determined  on  other  grounds. 

To  explain  a  little  further  my  view  of  the  mode  in  which  the  collis- 
ion took  place,  I  may  add  that  in  constructing  a  diagram  to  repre- 
sent the  position  and  probable  courses  of  the  vessels  I  should  make 
the  Fontenaye,  when  the  red  light  was  seen,  heading  E.  by  S., 
(true;)  put  the  Johanne  Auguste  about  one-third  of  a  mile  ahead  of 
her,  and  about  100  feet  to  windward,  and  heading  W.  by  N.  J  N., 
(true.)  The  point  of  collision  would  fall  about  200  feet  to  the  wind- 
ward, and  about  1,100  feet  ahead,  of  the  Fontenaye's  first  position. 
At  that  point  the  Fontenaye  would  be  heading  S.  E.  by  E.,  and  the 
Johanne  Auguste  W.  ^  N.;  the  latter  having,  meantime,  swung  first 
to  W.  ^  N.,  when  more  than  half  the  interval  had  been  passed,  and 
then  ported,  and  again  starboarded,  bringing  her  at  the  collision  to 
W.  ^  N.  This  makes  the  general  courses  of  the  Johanne  Auguste, 
during  this  period,  about  half  a  point,  or  more  at  times,  to  the  north- 
ward  of  those  stated  by  the  wheelsman.  But  his  statements  cannot 
all  be  accurate.  The  course  of  the  Fontenaye,  however,  may  at  this 
time  havo  been  somewhat  more  to  the  northward  than  her  true  course 
of  E.  by  S.  The  mate  allows  a  variation  of  half  a  point.  If  such  a 
variation  to  the  northward,  i.  €.,  E.  ^  S.,  be  taken  for  the  Fontenaye's 
course  at  the  time  when  the  red  light  was  first  seen,  then  a  corre- 
sponding change  of  half  a  point  to  the  southward  in  the  diagram  of 
the  Johanne  Auguste's  courses  would  bring  the  courses  of  the  latter 
into  close  correspondence  with  the  testimony  of  the  Johanne  Auguste's 
witnesses,  and  the  result  would  be  the  same.  Some  slight  variations 
must  b^  made  in  the  courses  stated  by  the  witnesses,  to  the  extent 
of  one-half  or  three-quarters  of  a  point;  it  is  immaterial  on  which 
side  they  are  placed,  or  whether  they  are  distributed  between  the  two. 
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The  Luot  D. 
{DUMet  Court,  S.  D.  Neu>  York.    July  14, 1884.) 

1.  Ck>iJjiBiOK — Tow — RrvEB  Navigation. 

In  passiog  an  established  harbor,  like  Elizabetbport,  New  Jersey,  on  the  bor- 
der of  a  narrow  stream,  tugs  with  large  tows,  wUch  require  the  use  of  nearly 
the  whole  channel,  are  bound  to  take  extraordinary  precautions  in  giving  no- 
tice of  their  approach,  and  to  give,  if  needed,  efEective  aid  to  vessels  unwarily 
coming  to  anchor  in  places  of  danger ;  and  such  vessels,  on  receiving  actual 
notice  of  approaching  danger  from  such  tows,  which  are  in  the  habit  of  pass- 
ing, are  also  bound  to  take  immediate  measures  to  get  out  of  harm's  way. 

2.  Same— Vessel  at  Anchor — ^Fault. 

Where  one  of  a  fleet  of  21  canal-boats  came  in  collision  at  Elizabethport, 
New  Jersey,  at  about  2  a.  if.,  With  a  schooner  which  arrived  there  and  came  to 
anchor  about  10  p.  m.,  about  100  feet  off  the  dock,  in  a  place  dangerous  from 
such  passing  tows,  held,  both  in  fault. 

In  Admiralty. 

E.  D.  McCarthy,  for  the  libelant  and  the  Wilbur. 

Owen  dt  Gray,  for  the  schooner. 

Brown,  J.  The  libelant,  who  is  the  owner  of  the  canal-boat  Mon- 
itor, sues  to  recover  for  his  damages  occasioned  by  a  collision  with 
the  schooner  Lucy  D.,  at  about  2  o'clock  in  the  morning  of  Decem- 
ber 22, 1882,  while  the  schooner  was  at  anchor  at  Elizabethport.  The 
Monitor  was  one  of  a  fleet  of  21  boats  coming  up  to  New  York  with 
the  flood-tide,  in  tow  of  the  steam-tug  Wilbur,  and  was  the  outer  boat 
of  the  fourth  tier  on  the  port  side  of  the  tow.  Under  the  new  supreme 
court  rule  in  admiralty.  No.  59,  upon  the  application  of  the  defend- 
ant vessel,  the  steam-tug  Wilbur  has  also  been  made  a  party  defend- 
ant.    See  15  Fed.  Bep.  162. 

The  Lucy  D.  sailed  down  to  Elizabethport  and  arrived  there  at 
about  10  o'clook  p.  m.,  and  came  to  anchor  either  off  pig-iron  dock,  or 
two  or  three  piers  above,  and  from  100  to  200  feet  out  in  the  stream. 
The  entire  channel  there  is  but  600  or  700  feet  wide,  and  tows  have 
been  accustomed  to  come  up  with  the  flood-tide.  Just  below  the  pig- 
iron  dock  is  a  considerable  bend  in  the  stream,  so  that  the  flood-tide 
sets  tows  coming  up  stream  towards  the  pig-iron  dock,  thence  for  a 
short  distance  parallel  with  the  stream,  and  then  a  little  towards  the 
opposite  shore.  At  the  strength  of  the  flood  the  current  runs  about 
three  knots.  In  coming  round  this  bend,  a  tug  with  a  tow  upon  a 
hawser,  like  the  present,  must  go  ahead  at  full  speed,  or  the  tow  will 
run  upon  the  docks  or  become  unmanageable.  There  can  be  no  ques- 
tion, from  the  evidence,  that  the  navigation  of  such  tows  through  this 
narrow  stream  is  attended  with  more  or  less  of  danger  to  vessels  at 
anchor  at  Elizabethport.  The  danger  diminishes,  however,  the  fur- 
ther vessels  are  anchored  above  the  pig-iron  dock,  as  the  channel 
becomes  wider  above,  and  the  flood-tide  is  deflected  somewhat  to 
the  opposite  shore.     Notwithstanding  the  custom  for  tugs  with  large 
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tows  to  come  through  this  channel-way,  they  have  no  right  to  appro- 
priate it  to  themselves  exclusively.  They  must  be  held  legally  bound, 
when  navigating  with  tows  of  such  size  and  of  an  unwieldy  character, 
to  take  all  requisite  precautions  to  see  that  other  vessels  are  out  of 
their  path,  or  receive  due  notice  and  assistance  to  get  out  of  the  way. 
The  master  of  the  Lucy  D.  was  a  comparative  stranger  at  Elizabeth- 
port,  although  he  had  been  there  some  years  before.  He  anchored 
within  a  reasonable  distance  of  the  piers,  where  vessels  were  formerly 
accustomed  to  anchor  to  some  extent,  but  much  less  in  late  years, 
both  from  the  decrease  of  shipping  there,  and  probably  from  the 
greater  danger  from  tows.  Another  vessel  was  at  anchor  but  a  short 
distance  above  him.  There  was  more  room  further  up,  where  he  might 
have  anchored  as  well.  An  hour  or  two  before  this  collision  he  had 
notice  from  the  helper  of  another  tow  that  he  was  in  a  dangerous  po- 
sition. The  pilot  of  the  Stickney,  a  helper,  which  had  passed  down 
at  about  11  or  12  o'clock  to  assist  another  tug  and  tow  coming  up 
ahead  of  the  Wilbur,  had  shouted  to  this  vessel,  as  he  passed  down, 
to  get  out  of  the  way;  but  it  is  not  proved  that  this  notice  was  heard. 
Not  long  after,  however,  the  Stickney  returned,  ahead  of  her  tow,  for 
the  purpose  of  getting  this  schooner  out  of  the  way  before  her  tow 
arrived.  A  line  was  got  out  to  the  schooner,  and  the  Stickney  under- 
took to  pull  her  in  nearer  to  the  Jersey  shore;  but  the  line  broke, 
and  the  schooner  swung  back  to  her  place.  The  first  tow,  however, 
passed  the  schooner  safely;  but  in  doing  so  it  grounded  on  the  op- 
posite shore,  a  little  way  above.  The  Wilbur  following  not  long  after, 
with  her  tow,  avoided  grounding,  but  the  libelant's  boat  swung  against 
the  bows  of  the  schooner,  and  received  injuries  from  which  it  shortly 
afterwards  sank. 

I  think  the  Lucy  D.  must  be  held  to  be  chargeable  with  negligence, 
if  not  for  anchoring  so  low  down  the  stream  as  she  did, — the  cap- 
tain being  a  stranger  there, — ^yet  certainly  for  not  taking  any  steps 
of  her  own  to  move  further  inshore  when  the  Stickney  undertook  to 
haul  her  further  in,  for  this  was  the  best  possible  evidence  to  the  cap- 
tain that  he  was  in  an  improper  and  dangerous  position.  Notice 
was  then,  at  least,  given  him  that  the  Wilbur  was  to  follow  the  previ- 
ous tow;  and  there  was  ample  time  for  the  schooner  to  have  been 
brought  to  a  safe  position,  even  by  her  own  efforts,  had  she  heeded  the 
warning.     The  Cachapool,  7  Prob.  Div.  217. 

In  a  place  like  Elizabethport  it  is  but  reasonable,  however,  to  hold 
that  tugs  carrying  such  large  tows,  which  are  so  dangerous  to  ship- 
ping at  anchor,  should  be  required  to  take  affirmative  measures  of 
their  own  in  assisting  to  keep  the  channel  clear  in  those  places  where 
they  virtually  need  to  appropriate  it  almost  wholly  to  themselves; 
and  to  see  that  strangers  arriving  there,  who  do  not  fully  know  the 
room  required  by  such  tows,  and  who  unwarily  come  to  anchor  in  a 
dangerous  place,  should  have  timely  notice,  with  the  offer,  if  need  be, 
of  all  necessary  help  to  get  out  of  the  way.     The  same  principle  ap- 
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plies  as  in  the  case  of  an  intended  launeh.  The  Cachapool^  7  Prob. 
Diy.  217.  Some  of  the  evidence  would  indicate  that  the  Stickney 
was  designed  to  act  in  behalf  of  the  Wilbur's  tow  in  getting  the  Lucy 
D.  out  of  the  way.  It  does  not  clearly  appear,  however,  whether 
the  alight  effort  of  the  Stickney  to  move  the  Lucy  D.,  after  the  first 
tow  had  passed,  was  a  mere  voluntary,  friendly  act,  or  whether  the . 
Stickney  undertook  this  service  by  some  definite  arrangement  in  be- 
half of  the  Wilbur  and  her  tow.  In  either  event,  the  Stiokney's  serv- 
ices were  evidently  inefficient  and  faulty.  Her  lines  broke  at  first, 
and  afterwards  no  decisive  measures  were  taken  to  assist  the  schooner; 
nor  does  the  absolute  necessity  of  her  removal  appear  to  have  been 
decisively  urged  upon  her,  as  certainly  should  have  been  done  had  she 
been  anchored  so  far  down  stream  as  opposite  the  pig-iron  dock. 

On  the  whole,  I  feel  bound  to  hold,  considering  the  dangers  of  the 
place  arising  from  the  navigation  of  tows  of  such  a  character  in  so 
narrow  a  channel,  that  extraordinary  precautions  are  incumbent  upon 
those  in  charge  of  such  tows;  and  that  the  Wilbur  must  in  this  case 
be  held  jointly  responsible  for  the  loss,  for  not  having  provided  such 
effective  measures  as  were  fairly  incumbent  upon  her,  to  see  that  no 
injury  happened  to  vessels  unwarily  auchoring  in  that  vicinity.  Each 
must,  therefore,  pay  half  the  damages,  with  costs,  and  a  reference 
may  be  taken  to  ascertain  the  amount. 
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EiHBALL  V*  BoABD  OF  Gom'bs  and  others« 
(Circuit  Court,  D.  Indiana.    Jalj  17, 1884.) 

1.  Municipal  Dbbt  in  Excess  of  OoNsriTnTioNAL  LnaT —  Countt  Bonds  (In- 

diana) IN  Aid  of  Gravel  Roads— County  Liability. 

County  bonds,  issued  under  the  laws  of  Indiana  for  the  construction  of 
gravel  roads,  notwithstanding  the  special  provision  made  for  payment  by  as- 
sessments upon  lands  within  two  miles  of  the  improvement,  constitute  a  county 
indebtedness  within  the  meaning  of  the  amendment  of  March  14, 1881,  to  the 
state  constitution,  which  forbids  and  declares  void  any  debt  of  any  political  or 
municipal  corporation  in  excess  of  2  per  centum  on  the  taxable  property  within 
such  corporation. 

2.  Samb— Power  of  County  Boards— Public  Improvements— Private  Bene- 

fits. 

Under  the  gravel- road  laws  of  Indiana,  which  require  the  proposed  improve- 
ment to  be  of  public  utility,  county  boards  may  issue  bonds  which  shall  con- 
stitute a  general  county  liability  to  construct  such  roads,  though  the  benefits 
may  inure  mainly  to  a  particular  district  or  to  individuals. 

8.  Same— Void  Bonds  —  Recovery  of  Money  Paid  for— Identification  not 
Necessary. 

In  an  action  for  the  recovery  of  money  paid  to  a  county  for  a  void  issue  of 
bonds,  it  is  no  obstacle  to  the  granting  of  relief  that  the  money  has  been  com- 
mingled with  other  moneys  and  cannot  be  indentified,  if  the  proper  amounts 
can  be  ascertained. 

In  Equity. 

Claypool  dt  Ketcham,  for  complainant. 

Harrison^  Miller  d  Elam,  for  defendants. 

Woods,  J.  This  bill  is  brought  against  the  board  of  oonunission- 
ers  and  the  treasurer  of  Grant  county,  Indiana,  for  the  recovery  of 
money  paid  by  the  plaintiff  to  the  county  as  the  purchase  price 
for  certain  bonds  of  the  county,  issued  and  sold  to  the  plaintiff  under 
orders  of  the  board,  for  the  purpose  of  raising  money  to  be  used  in 
the  construction  of  free  turnpike  roads  in  the  county  theretofore 
ordered  by  the  board  to  be  constructed.  The  ground  on  which  the 
plaintiff  predicates  his  claim  of  right  to  recover  the  money  is  that 
the  bonds  issued  to  him  were  illegal  and  void,  because,  when  they 
were  issued,  the  county  was  already  indebted  to  the  full  amount  of  two 
per  centum  of  the  taxable  property  within  the  county,  as  determined 
by  the  last  assessment  for  state  and  county  taxes  previous  to  the  issue 
of  the  bonds;  that  the  plaintiff  purchased  the  bonds  in  the  belief  that 
they  constituted  a  lawful  security ;  and  that  the  money  which  he  paid 
to  the  county  for  the  bonds  is  still  in  the  county  treasury  unexpended. 
An  offer  to  surrender  the  bonds  to  the  county,  and  a  demand  for  the 
return  to  the  plaintiff  of  his  money  before  the  bringing  of  the  action, 
are  alleged,  and  also  an  offer  and  readiness  to  produce  the  bonds  in 
court  for  surrender. 

The  answer,  which  is  verified,  does  not  controvert  the  allegations 
of  the  bill,  but  shows  in  detail  the  proceedings  h^d  before  the  board 
of  commissioners  of  the  county  for  the  construction  of  certain  free 
v.2lF,no.3 — 10 


Digitized  by 


Google 


146  FEDEBAL   BEPOBTEB. 

gravel  roads  in  the  coanty,  and  that,  for  the  purpose  of  obtaining  the 
money  necessary  to  make  the  proposed  improvements,  the  board,  on 
the  twenty-third  day  of  July,  1883,  made  an  order  authorizing  the 
issue  and  sale  of  bonds  of  the  county  to  the  amount  of  $43,000;  that 
the  bonds  were  issued  and  sold  to  the  plaintiff  for  the  sum  of  $43,- 
000,  and  the  money  received  therefor  put  into  the  county  treasury, 
where  a  part  of  it  remains  mingled  with  other  moneys  of  the  county; 
that  the  board  had  contracted  with  certain  persons  named  for  the 
construction  of  the  proposed  roads  for  which  the  money  was  bor- 
rowed, who  had  entered  upon,  partly  performed,  and  were  prosecuting 
the  work  according  to  contract.  The  plaintiff  has  filed  exceptions  to 
these  averments  of  the  answer  as  immaterial  and  insufficient. 

The  statute  under  which  the  bonds  were  issued  was  enacted  in 
1877,  taking  effect  March  3d  of  that  year,  and  confers  upon  the 
board  of  commissioners  of  any  county  in  the  state  power,  as  in  the 
act  provided,  to  construct,  improve,  and  maintain  free  turnpike  or 
gravel  roads  in  the  county,  and  after  various  provisions  in  respect  to 
the  proceedings,  requiring,  among  other  things,  an  assessment  upon 
benefited  lands  lying  within  two  miles  of  the  improvement,  the  sev- 
enth section  reads  as  follows : 

"For  the  purpose  of  raising  the  money  necessary  to  meet  the  expense  of 
said  improvement,  the  commissioners  of  the  county  are  hereby  authorized  to 
issue  the  bonds  of  the  county,  maturing  at  annual  intervals  after  two  years, 
and  not  beyond  eight  years,  bearing  interest  at  a  rate  not  to  exceed  six  per 
cent,  per  annum,  payable  semi-annually,  which  bonds  shall  not  be  sold  for  less 
than  their  par  value.  Said  assessment  shall  be  divided  in  such  manner  as  to 
meet  the  payment  of  principal  and  interest  of  said  bonds,  and  so  be  placed 
upon  the  duplicate  for  taxation  against  the  lands  assessed,  and  collected  in 
the  same  manner  as  other  taxes ;  and  when  collected  as  other  taxes,  the  money 
arising  therefrom  shall  be  applied  to  no  other  purpose  than  the  payment  of 
said  bonds  and  interest:  provided  that  no  bonds  shall  be  delivered  or  money 
paid  to  any  contractor,  except  on  estimate  of  work  done  as  the  same  pro- 
gresses or  is  completed;  and  said  road  or  improvement  shall  be  kept  in  repair 
as  other  state  and  county  roads  are:  provided,  further,  that  the  amount  of 
such  bonds  outstanding  at  any  one  time  dhall  not  exceed  the  sum  of  one  hun- 
dred thousand  dollars  principal."    Rev.  St.  1881,  §§  5091-^112. 

A  later  act  (1883)  has  increased  the  maxium  of  bonds  that  may 
be  outstanding  to  $150,000. 

The  question  to  which  in  the  main  the  discussion  of  counsel  has 
been  directed,  is  whether  or  not  the  bonds  of  a  county,  issued  by  this 
authority,  constitute  an  indebtedness  of  the  county  within  the  mean- 
ing of  an  amendment  to  the  constitution  of  the  state,  adopted  March 
14,  1881,  which  declares: 

'* No  political  or  municipal  corporation  in  this  state  shall  ever  become  in- 
debted in  any  manner,  or  for  any  purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding two  per  centum  on  the  value  of  the  taxable  property  within  such  cor- 
poration, to  be  ascertained  by  the  last  assessment  for  state  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness;  and  all  bonds  or  obligations 
in  excess  Of  such  amount,  given  by  such  corporations,  shall  be  void:  provided, 
that  in  time  of  war,  invasion,  or  other  great  public  calamity, "  etc. 
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Two  principal  reasons  are  urged  against  an  application  of  this  in- 
hibition to  these  bonds :  First,  that  the  bonds  evidence  no  general 
liability  of  the  county,  because  they  are  payable  solely  out  of  the  as- 
sessments made,  as  required  by  the  statute,  upon  lands  within  two 
miles  of  the  improvements,  to  promote  which  they  were  issued;  sec- 
ond, that  if  the  bonds  be  conceded  to  be  obligations  of  the  county^ 
yet,  because  of  the  special  means  for  their  payment  provided  in  local 
assessments,  the  proceeds  of  which  can  be  applied  to  no  other  purpose 
than  their  discharge,  the  debt  should  not  be  deemed  to  be  within  the 
scope  of  the  inhibition. 

In  support  of  these  propositions,  counsel  have  referred  to  the  follow- 
ing, among  other,  cases  and  authorities :  Jordan  v.  Cass  Co.  3  Dill. 
185;  County  of  Cass  v.  Johnston,  95  U.  S.  360;  Davenport  v.  County 
of  Dodge,  105  U.  S.  237;  Meath  v.  PhUlips  Co.  108  U.  S.  553;  B. 
C.  2  Sup.  Ct.  Rep.  869 ;  U.  S.  v.  County  of  Clark,  96  U.  S.  211;  U. 
S.  V.  County  of  Macon,  99  U.  S.  582;  Sackett  v.  City  of  New  Albany, 
88  Ind.  473;  City  of  Springfield  v.  Edwards,  84  111.  626;  Burroughs, 
Pub.  Secur.  p.  635,  §  51,  p.  545,  §  47;  Story,  Eq.  §  1044;  1  DiU. 
Mun.  Corp.  486. 

In  my  judgment  neither  of  these  propositions  is  true,  or  supported 
by  the  decided  cases.  In  respect  to  the  first,  it  cannot  be  said  to  be 
true  in  fact  that  the  bonds  are  payable  solely  from  the  proceeds  of  the 
special  assessments,  unless  an  inference  to  that  effect  must  be  drawn 
from  the  requirement  that  the  assessment  be  made,  and  that  the 
money  derived  therefrom  shall  be  applied  to  no  other  purpose.  £ut 
this  inference,  as  it  seems  to  me,  in  the  light  of  the  whole  statute,  is 
neither  necessary  nor  admissible.  While  the  special  fund  is  provided, 
which  may  be  used  for  no  other  purpose,  it  is  not  declared  that  no 
other  fund  may  not  be  used  for  the  same  purpose.  The  suggestion 
made,  that  if  other  funds  be  used  to  pay  such  bonds  the  special  fund 
when  collected  could  not  be  used  at  all,  presents  no  difficulty.  It  is. 
sufficiently  manifest  that  in  such  case  the  special  fund  should  be  used 
to  replace  the  sum  first  taken  from  the  general  funds.  The  letter  of 
a  single  clause  cannot  be  permitted  to  kill  the  spirit  of  an  entire  stat- 
ute. Indeed,  this  clause,  as  I  suppose,  adds  nothing  to  the  force  of 
the  statute,  as  without  it  the  fund  specially  provided  for  the  payment 
of  the  bonds  must  have  been  held  to  be  no  less  sacredly  devoted  to 
that  purpose.  The  express  declaration  against  any  other  use  can  at 
most  be  regarded  only  as  emphasizing  what  would  have  been  the  rule 
without  such  expression. 

In  this  view,  the  decision  in  U.  S.  v.  County  of  Clark,  supra,  is  in- 
consistent with  the  propositions  asserted  by  the  respondents,  for  in 
that  case,  notwithstanding  a  special  tax  authorized  for  the  purpose 
of  paying  the  bonds  of  counties  issued  in  aid  of  a  railroad  company, 
it  was  held  "that  for  any  balance  remaining  due  on  account  of  prin- 
cipal or  interest  after  the  application  of  the  proceeds  of  the  special 
tax  authorized,  the  holders  [of  the  bonds]  were  entitled  to  payment 
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oat  of  the  general  funds  of  the  county,**  (see  U.  8.  v.  County  ofMa- 
can,  supra;)  and  in  the  opinion  it  is  said: 

''There  is  no  provision  in  the  act  that  the  proceeds  of  the  special  tax  alone 
shall  be  applied  to  the  payment  of  the  bonds.  None  is  expressed,  and  none, 
we  think,  can  fairly  be  implied.  It  is  no  uncommon  thing  in  legislation  to 
provide  a  particular  fund  as  additional  security  for  the  payment  of  a  debt. 
It  has  often  been  done  by  the  states,  and  more  than  once  by  the  federal  govern- 
ment. Limitations  upon  a  special  fund  provided  to  aid  in  the  payment  of  a 
debt  are  in  no  sense  restrictions  of  the  liability  of  the  debtor." 

In  Jordan  v.  Cass  Co.  and  County  of  Cass  v.  Johnson  it  was  not 
claimed  that  the  bonds  sued  on  were  a  debt  of  the  county;  and  the 
action  in  each  case  was  prosecuted,  and  finally  upheld  by  the  supreme 
court,  for  the  purpose  of  ascertaining  the  amount  due,  and  obtaining 
against  the  county  formal  judgment,  which  could  be  enforced  only 
by  mandamus,  compelling  the  levy  and  collection  of  the  necessary 
taxes  or  assessments  upon  the  local  district  for  which  the  bonds  had 
bef  u  issued.  Any  pretense  of  a  general  liability  of  the  county  in 
these  cases  was  impossible,  on  account  of  an  express  constitutional 
provision,  which  is  quoted  by  Judge  Dillon  in  his  opinion  in  Jordan 
V.  Cass  Co. 

In  the  case  of  Davenport  v.  County  of  Knox  there  was  no  constitu- 
tional provision  to  consider,  but  the  statute  under  which  the  bonds 
were  issued  left  no  room  for  asserting  that  they  created  a  county  ob- 
ligation. In  the  same  act  provision  was  made  for  the  incurring  of 
liability  both  by  counties  and  by  precincts, — bonds  to  be  issued  by  the 
county  commissioners  in  either  case;  but  in  the  case  of  a  precinct, 
"special  bonds"  ''for  such  precinct;"  and  in  accordance  with  the 
practice  recognized  in  the  other  cases  {supra)  judgment  was  rendered 
against  the  county  in  form,  but  enforceable  only  against  the  property 
of  the  district.  Nothing  more  than  the  right  to  this  relief  was  claimed 
in  the  bill,  and  beyond  this  these  decisions  establish  nothing;  and 
further  than  this,  as  it  seems  to  me,  they  afford  no  aid  to  the  present 
discussion.  For  similar  cases  see  U.  S.  ex  rel.  v.  Co.  ComWs  Dodge 
Co.  110  U.  8.  156;  S.  0.  8  Sup.  Ct.  Sep.  590;  Blair  v.  County  of 
Cuming,  111  U.  S.  363;  S.  0.  4  Sup.  Ct.  Rep.  449. 

There  is,  however,  authority  which  is  directly  in  point.  The  Indi- 
ana statute  under  consideration  is  a  transcript  in  substance,  and  al- 
most literal,  from  an  Ohio  statute  which  was  enacted  in  1867,  and 
under  which  arose  a  case  that  was  decided  by  the  supreme  court  of 
Ohio  in  January,  1882.  See  State  v.  ComWs,  37  Ohio  St.  526.  The 
county  of  Fayette  had  issued  bonds  under  the  statute,  but  at  the 
Ruit  of  owners  of  some  of  the  lands  assessed  the  assessment  in  re- 
spect to  those  lands  had  been  annulled,  {Hays  v.  Jones,  27  Ohio  St. 
218;)  ''so  that,  after  applying  the  amount  collected  on  the  assess- 
ment, twenty-nine  of  the  bonds,  for  $500  each,  were  left  wholly  un- 
paid and  unprovided  for."  The  action  was  to  compel  the  board  of 
commissioners  to  levy  a  general  tax  in  order  to  provide  for  the  pay* 
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tnent  of  tbese  bonds,  and  the  objection  was  made,  as  in  the  present 
instance,  that  the  bonds  were  payable  only  out  of  the  special  assess- 
ment, and  were  not  obligations  of  the  county  enforceable  generally. 
The  court  ruled  the  contrary,  and  after  quoting  from  the  seventh  sec- 
tion of  the  act,  indentical  with  the  section  quoted  supra^  said : 

''From  the  language  of  the  statute  here  quoted,  perhaps  no  one  would  deny 
that  the  debt  evidenced  by  the  authorized  bonds  is  the  debt  of  the  county  in 
its  qitasi  corporate  capacity.  Indeed,  the  language  is  not  susceptible  of  any 
other  meaning;  but  inasmuch  as  the  same  section  provides  for  an  assessment 
upon  the  lands  specially  benefited,  and  lying  within  two  miles  of  the  improve- 
ment, to  meet  the  payment  of  the  interest  and  principal  of  the  bonds,  it  is 
contended  that  no  other  mode  or  manner  of  taxation  can  be  resorted  to  for 
the  purpose  of  paying  the  bonds.  However  plausible  this  contention  may  be, 
we  think  it  cannot  be  maintained.  That  the  legislature  might  have  so  pro- 
vided we  do  not  deny,  but  if  such  was  the  intention  it  should  have  been  ex- 
pressed in  very  clear  and  unmistakable  terms.  Such  terms  were  not  used, 
nor  is  such  inference  clear.  On  the  other  hand,  the  liability  of  the  county  in 
its  quasi  corporate  capacity  is  expressed  in  apt  and  unmistakable  words,  and 
if,  for  such  liability,  a  portion  only  of  the  taxable  property  of  the  county  can, 
in  anj  event,  be  taxed,  such  intent  on  the  part  of  the  legislature  should  have 
been  expressed  in  like  apt  and  unmistakable  terms,  as  between  the  county 
and  the  taxing  district  created  by  the  statute,  to-wit:  *  The  territory  within 
two  miles  of  the  road  improvement.'  It  cannot  be  doubted  that  the  intent 
of  the  statute  was  to  impose  the  burden  of  the  improvement  upon  the  latter, 
but  as  to  the  creditor  holding  bonds  issued  to  meet  the  expenses  of  the  im- 
provement, the  faith  of  the  county,  to  the  extent  of  all  its  taxable  property, 
was  pledged,  by  the  express  authority  given  to  the  commissioners,  to  issue 
.  therefor  the  bonds  of  the  county.  Whenever,  therefore,  payment  of  the  bonds 
cannot  be  provided  for  by  local  assessment,  under  the  statute,  it  is  the  duty 
of  the  commissioners  to  make  provision  for  their  payment,  as  for  the  pay- 
ment of  other  debts  of  the  county,  by  a  levy  upon  all  the  taxable  property  of 
the  county." 

The  point  established,  as  I  think  it  must  be  held  to  be,  that  the 
bonds  are  an  obligation  or  debt  of  the  county,  the  constitutional  re- 
striction must  apply,  as  it  seems  to  me,  notwithstanding  the  special 
fund,  or,  rather,  resource,  provided  in  the  statutory  assessment  for 
their  payment ;  and  notwithstanding  the  fact,  which  may  be  conceded, 
that  in  most  cases  the  assessment  will  ultimately  prove  collectible  in 
sums  sufficient  to  pay  the  debt  and  interest.  This  assessment  was 
doubtless  designed  mainly  to  secure  an  indemnity  to  the  county,  and 
incidentally  to  enhance  the  value  of  the  bonds  in  the  market ;  but 
the  special  provision  for  payment  cannot  reasonably  be  said  to  re- 
move the  force  of  the  authority  given  to  issue  the  "bonds  of  the 
county," — words  which,  ex  vi  termini,  import  an  obligation  of  the 
county;  and  such  an  obligation  is  a  debt,  within  the  clear  and  compre- 
hensive language  of  the  constitution  already  quoted.  If  not,  then 
why  should  any  form  of  indebtedness  be  deemed  obnoxious  to  the  pro- 
vision, if  only  payment  be  provided  for,  either  by  special  assessment 
or  by  a  general  levy  of  taxes,  made  or  required  to  be  made  ?  Such  a 
construction  would  practically  remove  all  restriction  from  the  legis- 
lative will,  since  by  requiring  an  assessment  or  general  levy,  however 
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large,  and  divided  and  distributed  over  whatever  number  of  years  for 
collection,  the  legislature  might  authorize  the  issue  of  bonds  at  pleas- 
ure, piling  one  assessment  or  levy  upon  another,  without  regard  to 
the  amount  of  existing  indebtedness;  and  so,  notwithstanding  the 
supposed  amendment  to  the  constitution,  the  mortgaging  of  the  future 
for  the  extravagant  indulgence  of  the  present  might  go  on  unhindered. 
Possibly,  by  means  of  "bonds  of  the  county,"  made  payable  exclu- 
sively from  the  proceeds  of  local  assessments,  the  constitutional  re- 
striction may  be  evaded;  but,  if  so,  the  legislative  purpose  to  do  it 
should  be  clearly  expressed,  or  unmistakably  and  necessarily  implied 
.  from  the  language  of  the  statute.  All  municipal  indebtedness  must 
be  paid  with  moneys  derived  either  from  special  assessments  or  from 
tax  levies;  the  property  of  the  corporation  or  of  its  inhabitants  can- 
not be  taken  upon  an  execution  at  law;  and  consequently,  as  seems 
clear  to  me,  a  municipal  obligation  ought  to  be  deemed  to  be  no  lesa 
a  debt,  within  the  meaning  of  the  constitution,  because  an  assessment 
or  levy  has  been  already  made  or  required  to  be  made  preparatory  to 
its  future  payment.  There  is  nothing  to  the  contrary  of  this  in  the 
decision  of  the  supreme  court  of  Indiana  in  the  case  of  Sackett  v.  New 
Albany,  supra,  nor  in  the  Illinois  and  Iowa  cases  referred  to  in  that 
opinion.  "The  suitable  provision  for  the  discharge  of  an  obligation,*' 
which,  according  to  those  cases,  as  I  understand  them,  may  justify 
the  issuance  of  an  order  upon  the  municipal  treasurer,  must  be  the 
possession  of  **the  ready  means  necessary  to  pay  a  claim  against  it." 
They  certainly  do  not  mean  that  an  assessment  or  levy,  made  or  to ' 
be'  made,  and  to  be  collected  in  the  future,  for  the  payment  of  a  debt 
not  due,  is  a  suitable  provision.  Nothing  less,  however,  will  support 
the  position  of  the  respondents. 

Besides  being  within  the  letter,  the  bonds  in  question  are  within 
the  spirit,  of  the  constitutional  inhibition,  because  in  proportion  to 
the  amount  of  them  issued  by  any  community,  like  any  kind  of  debt, 
they  affect  the  public  prosperity  and  solvency. 

In  the  case  of  Dewey  v.  State,  91  Ind.  173,  is  a  decision  which 
is  not  without  significance  in  this  connection.  Section  4246,  Bev. 
St.  1881,  in  force  since  July  2,  1877,  requires  that  no  bid  for  the 
doing  of  a  county  work  shall  be  received  or  entertained  by  any  board 
of  county  commissioners  unless  accompanied  by  a  bond  of  prescribed 
character  and  conditions.  The  fifth  section  of  the  gravel-road  law 
(Bev.  St.  §  5095)  requires  of  a  contractor,  under  that  law,  a  bond 
conditioned  simply  "for  the  proper  performance  of  his  contract  withia 
the  time  and  manner  prescribed  as  the  county  commissioners  may 
deem  expedient."  The  court  in  this  case  holds  that  section  4246  is 
applicable  to  the  bond  required  in  section  5095,  and  that  a  bond 
given  under  the  latter  section,  and  containing  the  conditions  required 
in  the  former,  as  well  as  that  specified  in  the  latter,  will  be  enforced 
in  respect  to  all  of  the  conditions.  This  is  the  scope  of  the  decision  on 
this  point,  as  I  understand  it,  and  it  would  seem  that  the  court  must 
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have  regarded  the  constrilction  of  free  gravel  roads  under  the  statute 
as  a  county  work,  and  not  merely  a  work  for  a  distrioi  done  under 
the  supervision  of  the  oommissioners. 

Some  question  has  been  made  of  the  power  of  the  county  board  to 
issue  bonds,  which  should  constitute  a  general  county  liability,  ''to 
construct  a  gravel  road  for  the  benefit  of  and  to  enhance  the  value  of 
the  lands  of  A.  and  B./'  or  of  a  particular  district.  The  law,  however, 
requires  that  the  proposed  improvement  in  each  case  shall  be  one  of 
"public  utility;"  and  that  public  highways  may  be  constructed  at  the 
expense  of  the  county,  or  of  the  district  in  the  vicinity  of  the  work,  or 
of  both,  according  to  the  legislative  pleasure,  cannot  be  doubted. 

The  further  point  is  made,  that,  conceding  the  bonds  to  be  invalid, 
the  plaintiff  can  have  no  remedy,  especially  as  it  is  shown  that  the 
money  paid  by  him  for  the  bonds  has  been  mingled  with  other  moneys 
of  the  county  in  the  treasury.  It  is  not  disputed  that  if  the  money 
of  the  plaintiff  could  be' identified,  he  might  reclaim  it  in  such  a  case; 
and,  this  being  so,  the  mere  commingling  of  his  money  with  that  of 
the  county,  while  the  proper  amounts  are  ascertainable,  should  not 
be  deemed  an  obstacle  to  the  granting  of  relief. 

Ordered  that  the  exceptions  to  the  answer  be  sustained. 


Dttndeb  Mobtgaob  &  Tbust  Investbient  Co.  v.  Sohool-Dist.  No.  1 

and  others. 

{Circuit  Courts  D.  Oregon,    August  18, 1884.) 

1.  UHIFORMITT  of  A88E88HBNT  AKD  TAXATION— SfBOIAL  LaW  ON  RtTGH  BUBJEOT. 

An  act  which  provides  for  the  taxation  of  mortgages  on  land  in  no  more  than 
one  county,  there  being  mortgages  on  land  in  more  than  one  county,  is  void 
for  want  of  the  uniformity  required  by  section  1  of  article  9  of  the  constitu- 
tion of  the  state,  and  also  because  it  is  contrary  to  section  23  of  article  4  of 
said  constitution,  which  forbids  special  legislation  on  that  subject. 

2.  Taxation  of  Mobtoagbs. 

The  act  of  1882,  Bess.  Laws,  64,  is  the  first  and  only  act  providing  for  the  tax- 
ation of  mortgages  as  things  or  property ;  but  prior  to  that  time  a  solvent  debt, 
whether  secured  by  mortgage  or  not,  was  taxable  as  personal  property. 
8.  Ukconstitutional  Provision  in  Act. 

When  an  act  contains  an  unconstitutional  provision  which  renders  it  void, 
and  the  act  can  stand  and  be  executed  without  it,  according  to  the  general 
purpose  of  the  legislature,  such  clause  may  be  stricken  out  by  the  court,  and 
the  act  considered  as  if  it  had  never  been  Inserted ;  but  not  otherwise. 

4.  Tax— -Illegaii  for  Want  of  Uniformity. 

A  tax  mny  be  illegal  for  want  of  uniformity  that  is  the  necessary  conse- 
quence of  the  law  providing  for  it,  or  the  misconduct  of  thdse  charged  with  its 
administration ;  but  so  long  as  such  uniformity  is  not  the  direct  result  of  the 
law  it  cannot  be  held  invalid  on  account  of  it,  and  the  remedy,  if  any,  must  be 
confined  to  the  illegal  proceeding  under  it. 

5.  Statutb— When  brECiAL. 

A  *•  special »»  act  affects  a  part  only  of  the  subject  to  which  it  relates,  and 
whether  an  act  is  considered  *< public"  or  <* private''  ia  not  relevant  to  the 
question  of  whether  it  is  •*  special.'*  or  "generaL" 


Digitized  by 


Google 


152  FEDBBAL  KBPOBTEB. 

Suit  for  an  Injunction  to  Bestrain  the  Collection  of  a  Tax. 

William  H.  Effinger,  for  plaintiff. 

R.  S.  Strdlian  and  John  Burnett^  for  defendants. 

Dbadt,  J.  This  suit  is  brought  to  restrain  sundry  tax  collect- 
ors in  this  state  from  enforcing  the  collection  of  a  tax  levied  upon 
sundry  mortgages  belonging  to  the  plaintiff,  under  the  act  of  Oc- 
tober 26,  1882,  commonly  called  "The  Mortgage  Tax  Law,**  by  the 
sale  of  the  same.  The  cause  was  before  this  court  on  an  applica- 
tion for  a  provisional  injunction  against  three  of  the  defendants, 
then  served  with  a  rule  to  show  cause,  or  appearing  thereto,  why  the 
same  should  not  be  allowed.  19  Fed.  Bep.  359.  The  application 
was  heard  as  upon  a  demurrer  to  the  bill,  and  upon  the  affidavit  of 
the  defendant  Sears.  On  March  6,  1884,  the  injunction  was  al- 
lowed upon  the  ground  that  the  act  aforesaid,  under  which  the 
plaintiff's  mortgages  were  assessed,  was  void  for  want  of  the  uni- 
formity required  by  section  1  of  article  9  df  the  constitution,  and 
because  it  was  passed  contrary  to  section  23  of  article  4  of  the  consti- 
tution, which  forbids  the  passage  of  a  "special"  act  "for  the  assess- 
ment and  collection  of  taxes."  Since  then,  the  defendants  Sol. 
King,  George  Humphrey,  J.  B.  Campbell,  H.  Holman,  and  B.  For- 
ward have  appeared  by  their  counsel,  and  on  May  3d  filed  a  joint 
demurrer  to  the  bill;  and  now,  by  the  stipulation  of  counsel,  the 
issue  made  by  said  demurrer  is  submitted  to  the  court  for  determi- 
nation, without  further  argument  for  the  plaintiff  and  for  the  defend- 
ants, upon  the  brief  for  the  respondents  in  the  case  of  Crawford  v. 
Linn  Co.,  at  the  March  term  of  the  supreme  court  of  the  state.  The 
grounds  of  the  demurrer  are  these :  (1)  This  court  has  no  jurisdiction 
of  the  subject  of  the  suit,  in  that  it  does  not  appear  that  the  corpora- 
tion or  stockholders  of  the  plaintiff  are  citizens  or  subjects  of  Great 
Britain ;  (2)  there  is  no  question  arising  under  the  constitution  or 
laws  of  the  United  States  presented  herein ;  (3)  the  act  of  the  legis- 
lative assembly,  referred  to  in  the  plaintiff's  bill  of  complaint,  is  not 
in  conflict  with  the  constitution  of  the  state  of  Oregon. 

As  to  the  first  objection  the  brief  is  silent.  But  upon  examination 
of  the  bill  I  find  that  it  is  not  alleged  therein,  in  so  many  words,  that 
either  the  plaintiff  or  its  stockholders  are  citizens  or  subjects  of  Great 
Britain,  but  only  that  the  former  is  "resident"  of  the  burg  of  Dundee, 
in  Scotland.  But  it  is  also  alleged  that  the  plaintiff  is  a  "foreign 
corporation  duly  incorporated  under  the  laws  of  Great  Britain;*'  and 
this,  in  legal  effect,  is  the  same  as  saying  that  it  is  a  subject  of  Great 
Britain.  For  the  purpose  of  jurisdiction  in  the  national  courts,  the 
members  or  stockholders  of  a  corporation  are  conclusively  presumed 
to  be  citizens  of  the  state  under  whose  laws  it  is  created  or  formed, 
and  in  which  it  has  its  corporate  existence,  and  a  suit  by  or  against 
such  corporation  is  therefore  presumed  to  be  a  suit  by  or  against 
citizens  of  the  state  which  created  it.  0^  dt  M.  Ry.  Co,  v.  Wheeler ^ 
1  Black,  295,  and  cases  there  cited;  Cowles  v.  Mercer  Co.  'J  Wall. 
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121;  By.  Co.  v.  Whittm,  18  Wall.  288.  And  this  rule  is  upon  prin* 
ciple  as  applicable  to  corporations  formed  under  the  laws  of  a  for* 
eign  country,  as  under  the  laws  of  any  of  the  states  of  the  Union, 
which  are,  so  far,  foreigxi  to  one  another.  A  corporation  formed  under 
the  laws  of  Great  Britain  is  necessarily  resident  therein,  and  its 
members  are  presumed  to  be  subjects  thereof. 

The  second  objection,  assuming  it  to  be  true  in  statement,  as  it  is 
not,  is  altogether  immaterial.  The  jurisdiction  of  this  court  over  this 
controversy  is  fully  authorized  by  the  character  of  the  citizenship  of 
the  parties  without  reference  to  the  subject-matter.  The  suit  being 
between  an  alien  on  the  one  hand,  and  citizens  of  a  state  of  this  Union 
on  the  other,  the  court  has  jurisdiction  of  the  controversy,  let  the 
questions  involved  therein  be  what  they  may.  Article  8,  §  2,  U.  S. 
Const.  Act  of  1876,  §  1,  (18  St.  470.) 

In  Cummings  v.  Nat.  Bank,  101  U.  S.  168,  the  supreme  court  took 
jurisdiction  of  a  suit  between  a  national  bank  and  a  county  treasurer 
to  restrain  the  latter  from  collecting  a  tax  from  the  former,  under  the 
laws  of  Ohio,  on  the  ground  that  the  bank,  being  organized  under  an 
act  of  congress,  had  a  right  to  sue  in  the  national  courts,  and  did  re- 
strain the  collection  of  the  tax  on  the  ground  that  it  was  imposed  in 
violation  of  the  rule  of  uniformity  prescribed  by  the  constitution  of 
the  state,  in  that  the  stock  of  the  bank  was  assessed  at  its  full  cash 
value,  while  the  real  and  other  property  of  the  county  was  deliberately 
assessed  at  a  much  less  value. 

But  there  are  two  questions  made  in  the  case  that  arise  under  the 
constitution  of  the  United  States,  either  of  which  .is  sufficient,  so  far, 
to  give  this  court  jurisdiction  of  the  suit,  without  reference  to  the  cit- 
izenship of  the  parties;  and  these  are:  (1)  Does  the  act  of  1882  im- 
pair the  obligation  of  the  contract  between  the  plaintiff  and  its  debt- 
ors, contrary  to  section  10  of  article  1  of  the  constitution  of  the  United 
States  ?  and  (2)  said  act  being  unconstitutional  and  void  for  want  of 
uniformity,  and  because  the  same  is  special,  does  not  the  enforcement 
of  it  by  the  sale  of  the  plaintiff's  debts  and  mortgages  so  far  deprive 
it  of  its  property  without  due  process  of  law,  contrary  to  the  fourteenth 
amendment  ?  The  first  of  these  questions  was  answered,  on  the  ap- 
plication for  the  injunction,  in  the  negative,  and  the  second  in  the 
affirmative. 

The  third  objection  involves  the  question  of  the  validity  of  the  act 
of  1882.  The  principal  point  made  in  the  brief  under  this  head, 
that  requires  attention,  is  this:  Admitting  that  the  act  of  1882, 
taken  by  itself,  does  not  provide  for  a  "^uniform  and  equal  rate  of 
assessment  and  taxation"  of  all  mortgages,  as  required  by  the  consti- 
tution, (article  9,  §  1,)  yet,  when  considered  in  connection  with  the 
existing  law  on  that  subject,  and  as  a  part  of  it,  it  is  not  open  to  that 
objection.  The  argument  in  support  of  this  proposition  is  substan- 
tially this:  By  the  law  of  1864,  in  force  when  the  act  of  1882  went 
into  effect,  all  "personal  property,"  including  **all  debts  due  or  to  be- 
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coine  due  from  solVent  debtors,  whether  on  account,  contract,  note, 
mortgage,  or  otherwise,"  was  '* subject  to  taxation  in  the  manner  pro- 
vided by  law."  Or.  Laws,  p.  748,  §§  1,  3;  Id.  p.  752,  §  17;  Sess. 
Laws  1876,  p.  69.  And  as  the  law  of  1882  did  not  include  debts 
secured  by  two-county  mortgages,  they  continued  taxable,  notwith- 
standing, under  the  old  law,  at  "their  true  value  in  cash,"  as  the  per- 
sonal property  of  the  owner  in  the  county  where  he  resides,  and  there- 
fore there  is  no  want  of  uniformity  in  the  result.  This  point  was 
not  made  on  the  hearing  of  the  application  for  the  injunction.  The 
argument  in  support  of  it  is  plausible;  but,  upon  careful  considera- 
tion, I  do  not  think  it  is  sound.  The  uniformity  and  equality  which 
the  constitution  enjoins  on  the  legislature  the  duty  of  providing  for, 
is  a  "uniform  and  equal  rate  of  assessment  and  taxation"  of  all  per- 
sonal property  not  exempt  therefrom.  And  this  requires  that  aU 
property  liable  to  taxation  within  the  state,  county,  town,  or  other 
taxing  district  shall  be  taxed  equally;  that  is,  shall  be  assessed  or 
valued  for  taxation  by  the  same  rule  and  method,  and  pay  the  same 
rate  on  such  valuation.  As  was  said  by  the  supreme  court  in  Mum* 
ford  V.  Sewellf  11  Or.  (Daily  Oregonian,  May  26,  1883,)  the  act  of 
1882  was  the  first  legislation  providing  for  the  taxation  of  mortgages 
in  this  state,  and  it  is  confined  by  its  terms  to  mortgages  on  land  in 
only  one  county.  It  being  admitted  that  there  are  mortgages  on  land 
in  more  than  one  county  in  the  state,  the  law  lacks  uniformity;  and 
it  is  not  only  wanting  in  uniformity — ^it  does  not  even  profess  or  seek 
to  obtain  it,  but  the  contrary.  It  does  not  include,  as  it  should,  all 
mortgages ;  and  it.  distinguishes  between  those  included  and  ex- 
cluded, by  a  circumstance  so  irrelevant  and  adventitious  that  it  can 
never  be  the  basis  of  any  just  or  reasonable  classification  for  the 
purpose  of  taxation. 

Neither  is  it  true,  as  assumed  by  the  argument  for  the  present  de- 
fendants, that  mortgages  are  taxed  under  the  old  law.  That  law  only 
applies  to  solvent  "debts,"  whether  "on  account,  contract,  note,  mort- 
gage, or  otherwise."  I  know  there  is  a  dictum  in  Poppleton  v.  Yam^ 
hill  Co.  8  Or.  342,  to  the  effect  that  "notes  and  mortgages  should  be 
regarded  as  personal  property,  and  subject  to  assessment  for  taxes." 
But  the  question  before  the  court  was  lumply  whether  or  not  the  county 
authorities  had  acted  legally  in  listing  certain  "debts"  due  the  plain- 
tiff on  note  and  mortgage  for  taxation.  There  was  no  attempt  to  as- 
sess a  note  or  saortgage  specifically  as  a  thing  of  property,  but  only 
the  debt  or  chose  in  action  evidenced  thereby ;  and  the  phrase,  "notes 
and  mortgages,"  is  evidently  used  by  the  court  to  signify  the  debts 
which  they  represent,  and  which  alone  the  statute  made  taxable.  I 
think  it  is  common  knowledge  that  the  act  of  1854  was  never  under- 
stood to  include  either  notes  or  mortgages  as  taxable  property,  but 
only  the  solvent  debts  evidenced  by  them,  and  that  no  mortgage  was 
ever  listed  as  such  for  taxation  in  this  state  prior  to  the  act  of  1882. 
Qo  that,  taking  the  law  as  it  stands,  and  giving  effect  to  the  old  law 
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BO  far  as  it  is  not  displaced  by  the  new  one,  the  statute  does  not  pro- 
vide for  the  taxation  of  all  mortgages  in  the  state  for  state  purposes, 
or  in  any  county  thereof  for  county  purposes,  but  only  for  such  as  may 
chance  to  be  on  land  in  no  more  than  one  county.  But  while  it  is 
not  distinctly  asserted  in  this  argument,  it  is  silently  assumed  by  it, 
that  the  taxation  of  a  debt  under  the  old  law,  that  happens  to  be  se- 
cured by  a  mortgage,  is  equivalent  to  the  taxation  of  said  mortgage 
under  the  act  of  1882.  But,  if  this  is  so,  what  occasion  was  there  for 
the  passage  of  the  act?     None  whatever. 

But  admitting  that  the  old  law,  in  taxing  a  debt  "due  on  a  mort- 
gage," imposes  the  same  burden  on  the  creditor  that  it  would  if  it  had 
taxed  the  mortgage,  and  that  the  difference  between  taxing  a  debt 
"due  on  a  mortgage''  and  taxing  the  latter  for  the  value  of  the  former 
is  a  merely  nominal  one,  still  the  marked  differences  in  the  mode  of 
the  assessment,  if  not  the  rule  of  valuation,  between  the  two  laws, 
make  it  very  doubtful  whether  a  mortgage  assessed  under  the  one  is 
uniformly  and  equally  taxed  with  one  assessed  under  the  other.  A 
debt  or  mortgage  assessed  under  the  old  law  is  valued  by  the  assessor 
of  the  county  where  the  creditor  lives.  He  is  selected  by  the  local 
influence  of  which  the  creditor  is  a  part,  and  subject  to  all  the  friendly 
and  favoring  impulses  and  influences  which  naturally  arise  out  of 
near  neighborship,  common  interest,  and  mutual  dependency.  And 
if  the  creditor  is  dissatisfied  with  the  action  of  the  assessor,  he  may 
appeal  to  a  local  board  of  equalization,  easy  of  access,  and  subject 
to  the  same  impulses  and  influences.  And  he  can  pay  his  taxes 
in  the  county  where  he  lives,  and  have  the  benefit  in  his  business  or 
property  of  their  expenditure  in  his  vicinity.  But  in  the  case  of  a 
mortgage  assessed  for  taxation  under  the  new  law,  all  this  is  liable 
to  be  reversed.  The  mortgage  is  valued  by  the  assessor  of  the  county 
where  the  debtor  lives,  and  the  taxes  must  be  paid  there.  In  a  word, 
all  the  local  influences  and  prejudices  which  are  so  liable  to  affect  the 
assessment  of  the  mortgage  and  the  collection  of  the  tax  thereon,  are 
almost  certain  to  operate  unfavorably  to  the  absent  and  voteless  cred- 
itor. Taking  human  nature  as  we  find  it,  it  is  morally  certain  that 
one  and  two  county  mortgages  will  not  be  uniformly  and  equally  as- 
sessed and  taxed  under  circumstances  and  influences  so  diverse  as 
these.  But  it  may  be  that  these  inequalities  are  not  the  necessary 
result  of  the  law,  and  are  directly  attributable  to  its  maladministra- 
tion or  human  infirmity,  and  therefore  it  cannot  be  held  unconstitu- 
tional on  account  of  them.  As  was  said  by  Mr.  Justice  Miller  in 
Cummings  v.NaU  Bank,  supra,  161,  the  doings  of  those  charged  with 
the  administration  of  the  statute  may  be  unlawful,  while  the  law  itself 
is  valid;  as  where  the  law  requires  all  property  to  be  assessed  at  its 
true  cash  value,  and  the  ofiScers  of  a  county  charged  with  the  admin- 
istration of  this  law  purposely  and  generally  assess  certain  property 
— for  instance,  the  land — at  half  its  cash  value,  and  certain  other 
property — ^for  instance,  mortgages — at  par  or  their  full  cash  value. 
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This  want  of  uniformity  cannot  be  charged  to  the  law,  bat  to  the  mis- 
conduct of  those  who  administer  it;  and  the  remedy,  as  was  held  in 
Cummings  v.  Nat.  Bank,  supra,  is  not  against  the  law,  but  its  illegal 
adminstration.  In  such  case  the  owner  of  the  mortgage  may  have 
the  collection  of  one-half  the  tax  levied  on  his  mortgage  judicially  re- 
strained, and  thereby  secure  uniformity  in  the  taxation  of  the  land 
and  mortgage.  Tet  it  is  apparent  that  the  legislature  does  not  obey 
the  spirit  of  the  injunction  of  the  constitution  when  it  provides  for 
the  taxation  of  mortgages  in  a  manner  which,  while  it  is  uniform  and 
just  in  letter  and  form,  will,  as  every  one  at  all  conversant  with  the 
subject  knows,  result  otherwise  in  practice. 

But  mortgages  which  are  assessed  in  different  counties  are  also 
liable  to  pay  different  rates  of  local  taxation.  For  instance :  A.  lives 
in  Clackamas  county  and  owns  a  mortgage  on  land  in  Yamhill  and 
Folk  counties.  Being  a  two-county  mortgage,  it  is  assessed  to  him 
in  Clackamas  county,  if  at  all,  and  pays  the  county  road  and  school 
tax  levied  in  that  county.  B.  lives  in  the  same  county,  and  owns  a 
mortgage  on  land  in  Yamhill  county.  Being  a  one-county  mortgage, 
it  is  assessed  and  pays  taxes  in  the  latter  county;  and  it  is  therefore 
morally  certain  that  it  will  pay  a  different  rate  of  local  taxation  from 
A.*s  mortgage  on  land  in  the  same  county.  For  this  want  of  uniform- 
ity, supposing  that  two-county  mortgages  are  taxable  at  all,  I  think 
the  law  must  be  held  responsible.  The  fault  is  the  necessary  result 
of  the  law  and  not  its  administration.  The  difference  in  the  rate 
of  local  taxation  in  the  several  counties  of  the  state  is  as  well  known 
as  the  difference  in  their  size,  and  is  as  inevitable  as  the  difference 
per  acre  in  the  yield  of  grain  within  their  borders.  And  still,  until  it 
appears  that  the  local  rate  is  greater  instead  of  less  in  Yamhill  than 
in  Clackamas,  B.  may  have  no  right  to  complain  of  this  want  of  uni- 
formity, because  he  is  not  injured  by  it. 

But,  waiving  these  suggestions,  I  see  no  reason  to  conclude  that 
there  is  or  ever  was  any  law  of  this  state  providing  for  the  taxation 
of  mortgages  except  the  act  of  1882,  and  that  is  expressly  limited  to 
mortgages  on  land  "in  no  more  than  one  county,"  and  is  therefore 
void  for  want  of  uniformity. 

But  it  is  also  claimed  in  defendant's  brief  that  admitting  the  act  of 
1882  "exempts"  two-county  mortgages  from  taxation,  the  exemption 
is  void  and  the  law  valid;  citing  People  v.  McCreery,  34  Cal.  482 ;  Peo^ 
pie  V.  Gerke,  35  Cal.  678,  and  People  v.  Black  Diamond  Coal  M.  Co. 
37  Cal.  54.  The  latter  two  cases  merely  affirm  the  decision  made  in 
the  first  one.  In  that  the  court  held,  reversing  the  cases  of  People  v. 
Coleman,  4  Cal.  46,  and  High  v.  Shoemaker,  22  Cal.  363,  that  under 
the  constitution  of  the  state,  which  requires  that  "taxation  shall  be 
equal  and  uniform  throughout  the  state,"  and  that  "all  property  in 
the  state  shall  be  taxed  in  proportion  to  its  value,"  the  legislature 
bad  no  power  to  exempt  private  property  from  taxation.  By  the  gen-  . 
eral  revenue  act,  then  (1867)  in  force,  it  was  provided  that  "all  prop- 
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erty  of  ever  kind  and  nature  whatever  within  the  state  shall  be  sub- 
ject to  taxation,  except"  certain  property  therein  specified,  as  mining 
claims  and  growing  crops.  The  defendant  resisted  the  collection  of 
a  tax  levied  under  this  law  on  property  not  within  the  exemptions, 
on  the  ground  that  the  whole  act  was  unconstitutional 'and  void  on 
account  of  the  exemptions.  But  the  court  held  that  the  exemption 
being  void  was  no  part  of  the  act,  and  that  it  must  be  read  as  if  that 
provision  had  not  been  inserted  in  it.  To  have  held  otherwise  would 
have  left  the  state  wholly  without  a  revenue  act  or  revenue,  and  doubt- 
less the  argument  ab  inconvenienti  had  weight  with  the  court.  But 
that  is  not  this  case  by  any  means.  The  act  of  1882  does  not  deal 
with  two-county  mortgages,  nor  "ex^mpt"  them  from  its  operation; 
it  relates  simply  to  one-county  mortgages;  and  if  two-county  mort- 
gages are  not  affected  by  it,  it  is  not  because  it  exempts  them  from 
its  operation,  but  for  the  reason  they  are  not  included  in  it.  It  is  a 
case,  then,  not  of  an  illegal  "exemption,"  but  an  "omission"  or  fail- 
ure to  provide.  If  the  act  had  expressly  or  in  effect  first  provided 
for  the  taxation  of  all  mortgages,  and  then  declared  that  two-county 
mortgages  should  be  exempt  from  its  operation,  the  case  would  be 
parallel  with  People  v.  McCreery.  And  upon  the  law  of  that  case 
the  court  might  declare  the  exemption  void,  and  thus  leave  the  act  to 
have  effect  according  to  its  terms  upon  all  mortgages.  But  in  a  case 
like  this,  where  the  unconstitutionality  of  an  act  arises  from  an  "omis- 
sion" rather  than  an  insertion,  there  is  nothing  to  strike  out  or  de- 
clare void,  unless  it  be  the  whole  act.  A  court  may  declare  a  clause 
in  an  act  invalid  and  leave  the  act  to  stand  without  it,  if  the  opera- 
tion does  not  nullify  or  render  nugatory  what  remains ;  but  it  can- 
not put  words  into  an  act  which  the  legislature  has  omitted — and, 
presumably,  designedly  so — for  the  purpose  of  making  it  valid.  That 
would  be  legislation — making  the  law  rather  than  declaring  it.  In. 
other  words,  the  power  to  strike  an  unconstitutional  clause  out  of  an 
act  is  a  very  different  thing  from  the  power  to  insert  one  in  an  act  to 
make  it  constitutional.     The  one  is  judicial,  the  other  legislative. 

But  it  is  also  suggested  in  the  brief  for  the  defendants  that  the 
words  of  description  or  limitation — "in  no  more  than  one  county" — 
by  which  the  operation  of  the  act  is  restrained  or  confined  to  one- 
county  mortgages,  may  be  stricken  out  as  unconstitutional,  and  then 
the  act  would  in  terms  apply  to  all  mortgages,  and  therefore  not  be 
obnoxious  to  the  charge  of  the  want  of  uniformity.  But  that  would 
defeat  the  purpose  of  the  legislature,  which  was  to  tax  one-county 
mortgages  and  no  other.  Besides,  the  method  of  proceeding  under 
the  act  is  not  adequate  to  the  assessment  of  two-county  mortgages, 
and  therefore  it  could  not  be  enforced  against  them,  and  would  still 
remain  what  the  legislature  intended  it  should  be — an  act  for  the 
taxation  of  one-county  mortgages.  The  act  would  still  contain  the 
positive  direction  (section  2)  that  a  mortgage  for  the  security  of  a 
debt  shall  be  assessed  in  the  county  where  the  land  lies ;  and  this 
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itself  would  prevent  the  application  of  the  act  to  a  mortgage  upon 
land  in  more  than  one  county. 

But,  passing  the  question  of  uniformity,  this  act  is  clearly  void  be- 
cause it  was  passed  in  violation  of  section  23  of  article  4  of  the  con- 
stitution, which  expressly  forbids  the  passage  of  a  ''special  or  local" 
law  "for  the  assessment  and  collection  of  taxes. **  It  is  not  necessary 
to  add  to  what  was  said  on  this  subject  in  the  former  opinion,  as  the 
brief  only  refers  to  Allen  v.  Hirsch,  8  Or.  412,  which  I  regard  as 
overruled  by  Manning  v.  Klippel,  9  Or.  367,  so  far  as  it  decides  that 
a  public  statute  cannot  be  a  "special  or  local"  one  within  the  mean- 
ing of  section  23  of  article  4  of  the  constitution  of  the  state.  A 
"special"  act  relates  to  a  part  and  not  the  whole, — as  one-county 
mortgages,  and  not  all  mortgages ;  and  whether  it  is  also  considered 
a  "public"  or  "private"  one,  is  altogether  immaterial  and  irrelevant. 
Under  the  constitution  of  this  state  all  statutes  are  "public"  ones,  un- 
less otherwise  declared  in  the  body  of  the  act.  Art.  9,  §  27;  Or. 
Const.  If  an  act  is  not  a  "special"  one  because  it  is  also  a  "public" 
one, —  that  is,  an  act  of  which  courts  take  judicial  notice, —  then 
every  prohibition  contained  in  the  constitution  against  special  legis- 
lation may  be  violated  with  impunity.  According  to  this  idea,  if  the 
law  is  "public"  it  is  not  special.  But  the  constitution  makes  it  pub- 
lic, however  special  in  its  nature  or  operation,  unless  the  legislature 
otherwise  declare.  So,  as  there  can  be  no  special  law,  according  to 
this  theory,  unless  the  legislature  declares  it  private,  it  is  not  likely 
that  wben  it  undertakes  to  pass  an  act  upon  subjects  forbidden  to 
special  legislation  that  it  will  take  the  trouble  to  declare  it  private, 
and  thus  subject  it  to  the  risk  of  being  declared  unconstitutional. 
But  undoubtedly,  under  the  constitution  of  the  state,  an  act  may  be 
both  "public"  and  "special  or  local,"  and  the  presence  of  one  of  these 
qualities  in  no  way  implies  or  excludes  the  other.  An  act  cannot  be 
both  "public"  and  "private,"  but  it  can  be  either  and  be  special. 

The  brief  for  the  defendants  also  contains  the  statement,  much 
circulated  at  the  time  the  provisional  injunction  was  allowed,  to  the 
eflFect  that  the  supreme  court  in  Mumford  v.  Sewell,  supra^  had  de- 
cided that  the  act  of  1882  is  not  in  conjQict  with  the  constitution  of 
the  state,  and  this  court  had  disregarded  such  decision,  and  held  the 
act  void  notwithstanding.  Now,  the  fact  is,  the  court,  in  Mumford  v. 
Sewell,  did  not  hold  the  act  constitutional  any  further  than  as  follows : 
(1)  It  was  passed  by  the  legislature  according  to  the  form  prescribed 
by  the  constitution ;  (2)  the  legislature  has  power  to  provide  for  the 
taxation  of  mortgages ;  and  (3)  the  act  does  not  impair  the  obligation 
of  the  contract  between  the  mortgagor  and  mortgagee.  The  first  of 
these  rulings  was  followed  by  this  court  of  course,  without  comment, 
and  the  second  with  express  approbation.  The  third  ruling  was  con* 
curred  in,  but,  as  the  question  involved  is  a  federal  one,  it  was  decided 
by  this  court  for  itself.  The  question  of  uniformity,  upon  which  this 
court  held  the  act  void,  was  not  presented  to  the  state  court,  or  de- 
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cided  by  it.  If  it  had  been,  this  coart  would  have  followed  it,  of 
course. 

To'  intelligent  and  fair-minded  persons  this  explanation  of  so  plain 
a  matter  may  seem  superfluous.  But  the  statement  that  this  court 
had  wantonly  {^nd  arbitrarily  disregarded  a  decision  of  the  supreme 
court  of  the  state  on  a  question  of  local  law,  has  been  so  positively 
and  persistently  made,  that  I  deem  it  but  just  to  myself,  and  the  court 
in  which  I  have  the  honor  to  sit,  to  correct  it. 

It  is  hardly  necessary  to  add  that  in  all  my  action  in  this  matter 
I  have  not  been  influenced  by  any  desire  to  promote  or  prevent  the 
taxation  of  mortgages,  but  only  to  ascertain  and  determine  the  rights 
of  the  parties  to  this  suit  under  the  laws  and  constitutions  of  the 
country. 

The  demurrer  is  overruled,  and  the  defendants  have  10  days,  as 
provided  in  the  stipulation,  in  which  to  answer  the  bill. 


Baglbt  and  others  v.  Cleveland  BoLLiNa  Mill  Go. 
{Cireuit  Court,  N.  D.  New  York.    July  26, 1884.) 

1.  Setting  Astdb  a  Vbrdict>— Cause— Test. 

If  the  evidence  introduced  during  the  trial  of  a  case  was  such  that  It  would 
have  been  the  duty  of  the  court  to  set  aside  a  verdict  in  favor  of  a  defendant 
as  contrary  to  the  evidence,  if  such  verdict  had  been  rendered  by  the  jury,  then 
it  was  the  duty  of  the  judge  to  direct  a  verdict  for  the  plaintiff. 

2.  Sale— Warraittt — ^Exfrbss  and  Implied — Right  of  Action. 

The  rights  and  remedies  of  a  purchaser  are  not  affected  by  the  quCvStion 
whether  a  cause  of  action  arises  out  of  a  breach  of  a  contract  by  the  vendor  to 
deliver  an  article  of  a  specified  quality,  or  out  of  a  breach  of  a  representation 
which  is  collateral  to  the  contract,  or  out  of  such  a  breach  when  the  repre- 
sentation or  warranty  is  implied  instead  of  being  express. 

3.  Same — Liability— Duty  op  Vendee. 

A  manufacturer  of  steel  having,  in  obedience  to  several  orders  from  a  cus- 
tomer, furnished  the  latter  with  steel  of  a  certain  quality,  if,  upon  receipt  of  a 
subsequent  order  from  the  same  customer  for  the  same  article,  he  supplies  an 
inferior  qualitv,  he  is  liable  upon  his  undertaking  that  the  steel  was  of  the 
quality  ordered,  and  such  liability  is  not  lessened  by  the  fact  that  the  customer 
did  not  avail  himself  of  his  opportunity  to  test  the  steel  before  using  it. 

4.  Same— Quality — ^Leqitiiiate  Presumption. 

If  there  is  a  warranty  of  kind  and  quality,  the  purchaser  has  a  right  to  as- 
sume the  warranty  to  be  true,  and  therefore  he  may  sell  with  like  warranty, 
and  defend  suits  for  the  breach,  and  recover  of  the  vendor. 

At  Law. 

Charles  D.  Wright  and  Francis  Kernan,  for  plaintiffs. 

Levi  H.  Brown  and  Beach  dk  Gushing,  for  defendant. 

Wallace,  J.  If  the  evidence  introduced  upon  the  trial  of  this 
case  waB  such  that  it  would  have  been  the  duty  of  the  court  to  set 
aside  a  verdict  in  favor  of  the  defendant  as  contrary  to  evidence, 
if  such  verdict  had  been  rendered  by  the  jury,  then  it  was  the  duty 
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of  the  oourt  to  direct  a  verdict  for  the  plaintiffs.  RatidaU  y.  B.  d  0. 
R.  Co.  109  U.  S.  478;  S.  G.  8  Sup.  Gt.  Bep.  822;  Origgg  v.  Houitm, 
104  U.  S.  558;  Herbert  v.  Butler,  97  U.  8.  819. 

The  defendant's  motion  for  a  new  trial  presents  the  question 
whether  the  evidence  was  sach  as  to  require  the  case  to  be  submitted 
to  the  jury  according  to  the  rule  stated.  The  plaintiffs  sued  to  re- 
cover damages  arising  from  a  breach  of  warranty  on  the  part  of  the 
defendant.  The  plaintiffs  were  manufacturers  and  sellers  of  vises 
at  Watertown,  New  York,  and  the  defendant  was  a  manufacturer  of 
steel  at  Cleveland,  Ohio.  In  August,  1880,  the  plaintiffs  wrote  to  de- 
fendant, stating  that  they  required  steel  for  facing  the  jaws  of  the 
vises  they  were  manufacturing,  and  detailing  the  characteristics 
which  steel  should  possess  for  that  purpose,  and  requesting  defend- 
ant to  send  them  a  sample  to  test.  The  defendant  sent  them  a 
sample.  It  proved  unsatisfactory,  and  plaintiffs  wrote  defendant 
agaih,  pointing  out  the  defects,  asking  for  another  sample,  and  stat- 
ing that  they  could  give  considerable  and  continuing  orders  if  de- 
fendants could  furnish  a  satisfactory  article.  The  defendants  sent 
other  samples.  Subsequently,  the  plaintiffs  sent  several  orders  for 
lots  of  steel,  accompanied  with  explanatory  suggestions  to  defendant, 
and  defendant  sent  the  lots  ordered.  The  correspondence  indicates 
that  it  was  contemplated  by  both  parties  that  plaintiffs  should  ex- 
periment with  these  lots,  in  order  to  ascertain  whether  the  defendant 
could  supply  them  with  the  required  article.  October  22,  1880,  de- 
fendant wrote  plaintiffs  as  follows : 

"We  have  been  trying  to  get  a  cast  of  steel  out  for  your  work,  but  are  so 
busy  that  we  can't  do  anything  in  way  of  experimenting,  but  will  send  same 
as  before  if  desired.  If  you  desire  us  to  send  same  quality  as  before  please 
reiterate  yojr  order." 

October  25th  plaintiffs  replied  to  this  letter  as  follows : 
'*  Yours  of  22d  at  hand.    Give  us  same  quality  as  last  lot,  and  send,  as  soon 
as  possible,  500  lbs.  }xg,  500  lbs.  §xl,  500  lbs.  fxl}." 

November  6th  plaintiffs  wrote  defendant  again  as  follows : 

"Send  us  500  lbs.  steel,  (same  quality,)  |xl^.     Wq  are  in  great  need  of  all 

stock  ordered,  and  if  it  proves  satisfactory  on  a  fair  trial^  hope  to  give  you 

much  larger  orders." 

Neither  of  these  orders  were  filled  by  defendant,  owing  to  defend- 
ant's inability  to  do  so,  and  November  20th  defendant  wrote  plaintiffs 
explaining  the  causes  of  the  delay.  November  22d  plaintiffs  wrote 
defendant,  referring  to  their  former  orders,  and  ordering  two  more 
lots  of  1,000  pounds  each.  Soon  after  this  all  the  orders  were  filled 
by  the  defendant,  and  after  they  were  filled,  and  prior  to  March  5, 
1881,  plaintiffs  ordered  and  defendant  sent  four  or  five  lots  of  steel. 
March  5,  1881,  plaintiffs  ordered  2,000  pounds,  "same  quality  as 
last  ordered,"  which  order  was  filled  by  defendant.  March  30, 1881, 
plaintiffs  ordered  three  tons,  "same  quality  as  last."  This  order  was 
filled  by  defendant  by  a  shipment  of  the  quantity,  April  80th. 
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All  the  lots  sent  by  the  defendant  between  NoviBmber  22,  1880, 
and  this  last  order,  inolading  the  steel  sent  upon  the  order  of  March 
5th,  proved  satisfactory  to  the  plaintiffs,  but  the  steel  sent  to  fill  the 
order  of  March  dOth  proved  a  failure.  Its  defects  were  discovered 
before  it  was  used,  and  May  13th  plaintiff  wrote  to  defendant  as  fol- 
lows : 

"The  steel  shipped  by  you  April  30th  is  a  complete  failure.  You  remem- 
ber we  want  it  for  vise  jaws,  and  require  it  to  harden  and  take  a  temper  when 
heated  and  plunged  in  winter.  What  you  have  sent  before  has  been  good  and 
satisfactory  in  this  respect.  We  have  tested  some  20  or  80  pieces,  and  many 
took  no  temper  at  all,  and  some  would  harden  in  spots  and  be  soft  in  other 
parts.  We  have  tried  it  faithfully  in  every  way,  with  no  better  results.  •  Of 
course,  we  cannot  think  of  using  it,  as  the  tempering  is  the  last  process,  al- 
most, sifter  all  the  work  is  expended  on  the  vises.  We  see  no  other  way  than 
for  you  to  duplicate  the  order  with  stock  that  will  be  right,  and  we  return 
this  lot  to  yo^" 

May  17th  defendant  wrote  to  plaintiffs : 

''We  have  investigated  the  complaint  contained  in  your  letter  of  the  13th 
against  the  steel,  and  find  that,  through  a  misunderstanding  here,  we  did  not 
send  the  right  thing.  We  have  entered  a  new  order  and  will  push  it  as  fast 
as  possible.    Meanwhile,  please  return  the  lot  you  have  to  us.'' 

May  2l8t  plaintiffs  wrote  defendants,  stating  that  they  had  shipped 
the  lot  for  return,  and  saying : 

*' We  trust  you  will  permit  no  delay  in  forwarding  the  duplicate  order  of 
proper  quality.  We  are  out  of  stock,  and  many  of  our  men  will  be  idle  until 
it  arrives." 

May  24th  defendant  filled  the  order.  The  lot  was  received  by 
plaintiffs,  June  1st,  and  a  large  part  of  it  was  used  for  the  vises. 
After  it  had  been  used  and  the  vises  sold,  complaints  were  made  by 
purchasers,  and,  upon  investigation,  it  was  ascertained  that  the  vise 
jaws  made  from  it  were  too  brittle  for  practical  use.  Thereupon, 
tests  were  made  of  the  unused  steel,  part  of  the  lot  in  question  on 
hand,  and  it  was  found  wholly  unfit.  These  tests  were  made  by  tak- 
ing samples  of  the  lot  and  heating  them,  and  plunging  them  in  water, 
when,  by  filing  and  by  striking  them  with  a  hammer,  it  was  found 
they  had  not  tempered,  but  were  brittle.  Thereupon,  plaintiffs 
promptly  gave  notice  to  the  defendant,  and  sent  to  the  defendant 
samples  of  the  steel  to  test.  After  a  long  delay  defendant's  agent 
wrote  to  plaintiffs  stating  that  he  was  satisfied  that  defendant  could 
not  make  steel  of  the  kind  required  for  the  plaintiff's  purposes. 

The  damages  sustained  by  plaintiffs  in  the  cost  of  labor  and  the 
waste  of  material  employed  in  the  defective  vises,  together  with  in- 
terest from  the  commencement  of  the  suit,  were  |3,000. 

The  court  ruled,  as  matter  of  law,  that  there  was  an  agreement  on 
the  part  of  defendant  that  the  steel  should  be  of  the  same  quality  as 
the  lots  that  defendant  sent  to  the  plaintiffs  between  November  22, 
1380,  and  the  lot  sent  upon  their  order  of  March  30th ;  that  there 
was  a  breach  of  this  agreement;  that  the  plaintiffs  owed  no  duty  to 
v.31p,no.8— 11 
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defendant  to  test  the  steel  before  using  it;  and  that  there  was  no 
evidence  to  authorize  the  jury  to  find  that  the  plaintiffs  or  those  in 
their  employ  discovered  the  steel  to  be  defective  before  the  vises  were 
finished,  if  these  rulings  were  correct  the  motion  for  a  new  trial 
should  be  denied. 

There  was  no  conflict  of  testimony  respecting  the  warranty.  The 
plaintiffs*  letter  to  defendant  of  March  5,  1881|  requested  the  de- 
fendant to  send  steel  of  "the  same  quality  as  last  ordered."  The 
defendant  sent  that  lot  of  steel.  March  30th  plaintiffs  ordered  three 
tons  more,  "same  quality  as  last."  The  defendant  undertook  to  fill 
that  order,  but  failed  for  the  reason  stated  in  its  letter  to  plaintiff  of 
May  17th:  "throagh  a  misunderstanding  here  we  did  not*  send  the 
right  thing."  The  defendant  then  made  a  second  attempt  to  fill  the 
order,  and  this  after  being  advised  by  plaintiffs'  letter  of  May  13th 
what  the  particular  defects  were,  and  what  use  the  steel  i^as  required 
for,  and  that  the  steel  sent  before  was  satisfactory.  There  was, 
therefore,  no  room  for  any  possible  misconception  or  misunderstand- 
ing of  the  description  and  quality  of  the  steel  which  the  defendant 
was  instructed  to  send.  The  question,  then,  is,  did  the  transaction 
import  an  undertaking  upon  the  part  of  the  defendant  to  send  plain- 
tiffs steel  of  the  quality  theretofore  sent,  and  found  to  be  satisfac- 
tory? 

Although  the  term  "warranty"  is  used  as  expressing,  in  a  general 
sense,  the  nature  of  the  defendant's  undertaking,  there  was  no  war- 
ranty in  the  technical  sense  of  the  term.  A  warranty  is  an  undertak- 
ing which,  though  part  of  the  contract  of  sale,  is  collateral  to  the  ex- 
press object  of  it, — a  buyer  has  a  right  to  expect  an  article  answering 
the  description  in  the  contract ;  but  this  is  not  on  the  ground  of  war- 
ranty, but  because  the  seller  does  not  fulfill  the  contract  by  giving 
him  something  different.  Abinoeb,  C.  B.,  in  Chanter  v.  Hopkins^  4 
Mees.  &  W.  399,  404;  Mabtin,  B.,  in  Azemar  v.  Casella,  (Exch. 
Cham.)  L.  B.  2  C.  P.  677,  699.  Such  an  undertaking  is  usually 
treated  as  a  warranty,  because  the  description  of  the  article  is  deemed 
a  representation  that  it  answers  the  description.  But  where  there 
is  a  collateral  representation  the  rule  obtains  that,  in  order  to  con- 
stitute a  warranty,  it  must  have  been  intended  as  such  by  the  vendor, 
and  understood  as  such  by  the  vendee. 

By  assuming  to  comply  with  the  plaintiffs'  order,  the  defendant 
undertook  to  send  steel  of  the  same  quality  as  that  furnished  upon 
their  order  of  March  5th.  The  order  of  March  30th  was  the  one 
which  defendant  assumed  to  fill,  and  called  for  steel  of  the  same 
quality  as  sent  in  response  to  the  order  of  March  5th.  The  letters 
and  orders  of  plaintiffs,  subsequently,  were  but  reiterations  of  the 
original  instruction  to  send  Qteel  of  the  same  quality  as  sent  upon  the 
order  of  March  5th.  There  was  nothing  for  the  jury  to  pass  upon, 
and  the  question  was  one  purely  of  law,  whether  defendant  under- 
took to  furnish  plaintiffs  with  steel  like  that  sent  pursuant  to  the 
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former  order  of  March  Sth.  That  they  did  so  undertake  is  perfectly 
clear.  The  case,  in  its  facts,  is  almost  identical  with  Oumey  v.  AU 
lantic  d  G.  W.  R.  R.  58  N.  Y.  368.  The  rule  that  the  sense  in  which 
an  affirmation  is  intended,  and  whether  it  was  understood  and  relied 
on  as  a  warranty,  are  questions  of  fact  for  the  jury,  has  no  applica- 
tion to  such  a  case,  (Wason  v.  Rowe,  16  Vt.  525,)  any  more  than 
to  the  case  where  an  article  is  sold  by  a  particular  description. 
Hogins  v.  Plympton,  11  Pick.  100;  Winser  v.  Lombard,  18  Pick.  60; 
Borrekina  v.  Sevan,  3  Bawle,  23;  Richmond  Trading  Co.y.  Farquar, 
8  Blackf.  89;  Hawkins  v.  Pemberton,  61  N.  Y.  204;  Donee  v.  Dow, 
64  N.  Y.  411.  Where  a  vendor  agrees  to  fill  an  order  sent  for  an 
article  of  a  particular  quality,  his  liability  is  the  same  as  when  the 
proposition  to  sell  an  article  of  that  description  comes  from  him  in 
the  first  instance;  he  is  liable  if  the  goods  sent  do  not  correspond 
with  the  description.     Dailey  v.  Oreen,  3  Har.  (Pa.)  118. 

The  evidence  was  so  conclusive  that  there  was  a  breach  of  the  un- 
dertaking of  the  defendant,  that  the  jury  would  not  have  been  au- 
thorized to  draw  a  contrary  inference.  If  all  the  steel  had  been  used 
there  might  have  been  a  slight  question  whether  or  not  some  fault  or 
error  in  working  it  had  not  been  committed  by  the  plaintiffs,  although 
the  testimony  in  their  behalf  was  clear  and  uncontradicted  that  they 
used  ordinary  care  in  working  it;  but  the  tests  made  with  the  steel 
which  had  not  been  used,  the  entire  absence  of  testimony  on  the  part 
of  the  defendant  tending  to  attribute  the  result  to  any  other  causes 
than  the  defective  quality  of  the  article,  and  defendant's  subsequent 
implied  admission  of  its  defective  quality,  left  the  case  of  the  plaintiffs 
free  from  any  fair  doubt. 

If  the  plaintiffs  had  a  right  to  rely  upon  the  undertaking  of  the  de- 
fendant that  the  steel  was  of  the  quality  ordered,  the  latter  certainly 
has  no  right  to  complain  because  the  plaintiffs  acted  upon  that  as- 
sumption. If  there  is  a. warranty  of  kind  or  quality,  the  purchaser 
has  a  right  to  assume  the  warranty  to  be  true,  and  therefore  he  may 
sell  with  like  warranty,  and  defend  suits  for  the  breach,  and  recover 
of  the  vendor  his  special  damages  in  consequence  of  doing  so.  Clare 
V.  Maynard,  7  Car.  &  P.  741;  Cox  v.  Walker,  Id.  744;  Swett  v.  Pat- 
rick, 12  Me.  9;  Ryereon  v.  Chapman,  66  Me;  667;  Lewie  v.  Peake,  7 
Taunt.  163. 

The  testimony  undoubtedly  shows  that  up  to  a  certain  period  in 
the  dealings  between  the  parties  it  was  not  certain  that  the  defend- 
ant could  supply  plaintiffs  with  the  desired  quality  of  steel,  and  that 
plaintiffs  were  experimenting  to  ascertain  whether  the  article  sent 
would  answer  the*  purpose.  But  after  the  plaintiffs  had  informed  de- 
fendant that  certain  lots  had  proved  satisfactory,  and  gave  an  order 
for  the  same  quality,  the  latter  had  no  right  to  assume  that  future 
experiments  would  be  made.  After  their  letter  of  November  6th  there 
was  nothing  on  the  part  of  the  plaintiffs  to  indicate  their  intention  to 
make  experimental  tests.     It  is  true  that  by  their  letter  of  May  16th 
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the  plaintiffs  notified  defendant  that  they  had  found  the  lot  shipped 
pursuant  to  their  order  of  March  dOth  unfit  before  using  it,  but  the 
defendant  was  aware  that  this  was  not  owing  to  any  inherent  diffi- 
culties iu'  the  article,  but  to  its  own  fault  in  not  sending  the  kind  sent 
before,  and  by  acknowledging  its  mistake  plainly  intimated  to  plain- 
tiffs that  it  could  supply  the  required  article. 

It  is  held  in  several  cases  by  the  courts  of  New  Tork  that  upon  an 
executory  contract  for  the  sale  and  delivery  of  personal  property  the 
remedy  of  the  vendee  to  recover  damages,  on  the  ground  that  the  ar- 
ticle furnished  does  not  correspond  with  the  contract,  does  not  sur- 
vive the  acceptance  of  the  article  by  the  vendee  after  opportunity  to 
ascertain  the  defect.  Hargous  v.  Stone,  6  N.  Y.  73;  Reed  v.  Randali, 
29  N.  Y.  858;  Dutchess  Co.  v.  Harding,  4:9  N.  Y.  321. 

The  later  cases  in  the  same  courts  establish  quite  decided  modi- 
fications of  the  doctrine. 

In  Gaylord  Manuf'g  Co.  v.  Allen  the  court  say: 

"It  is  not  intended  to  express  an  opinion  as  to  the  rule  in  case  there  were 
latent  defects,  or  those  which  could  not  be  discovered  at  the  time  of  the  de- 
livery or  the  acceptance  of  the  article."    Allen,  J.,  53  N.  Y.  519. 

In  Oumey  v.  Atldntic  dt  O.  W.  R.  Co,,  supra,  it  is  held  not  to  ap- 
ply when  the  defects  cannot  be  ascertained  by  examination^  upon  re- 
ceipt of  the  article,  but  only  upon  use. 

In  Day  v.  Pool,  52  N.  Y.  416,  and  Park  v.  Morris  Ax  dt  Tool  Go, 
54  N.  Y.  587,  the  court  held  that  where  there  is  an  express  warranty 
upon  an  executory  contract  of  sale,  the  vendee  is  not  bound  to  return, 
or  offer  to  return,  the  article;  but  after  acceptance,  and  after  the  dis- 
covery of  its  defects,  may  retain  it  and  recover  upon  the  warranty. 

In  the  cases  of  Hargous  v.  Stone  and  Reed  v.  RandaU  the  defects 
in  the  article  accepted  by  the  vendee  were  obvious  upon  inspection, 
and,  if  the  rule  is  confined  to  such  cases,  it  is  supported  by  some  Of 
the  earlier  English  decisions,  and  by  Sprague  v.  Blake,  20  Wend.  61. 
The  question  is  not  much  considered  in  Hargous  v.  Stone,  but  in  Reed 
V.  Randall  the  authorities  are  considered,  and  the  cases  of  Fisher  v. 
Samuda,  1  Camp.  190;  Orimaldiv.  White,  4 Esp.  95;  MUner  v.  Tucker, 
1  Gar.  &  P.  15;  and  Sprague  v.  Blake,  supra,  are  cited  as  holding 
that  the  remedy  of  the  vendee  does  not  survive  the  acceptance  of  the 
article,  after  opportunity  to  ascertain  the  defect.  The  English  cases 
were  similar  in  their  facts  to  Sprague  v.  Blake, — cases  where  the  de- 
fects were  obvious  upon  inspection  of  the  article  accepted.  Some  of 
the  early  English  cases  hold  that  the  rule  does  not  obtain  where  there 
is  an  express  warranty;  but  Lord  Ellenborough  did  not  make  such 
a  distinction,  and  applied  it  to  such  a  case  in  Hopkins  v.  Appleby,  1 
Starkie,  477.  Modern  text  writers  of  high  authority  do  not  adopt 
the  unqualified  proposition  that  the  cause  of  action  does  not  survive 
an  acceptance,  after  knowledge  that  the  article  is  not  in  compliance 
with  the  condition  of  sale,  l)Ut  state  that  the  silence  of  the  vendee, 
after  acceptance  with  knowledge  of  the  breach  of  the  contract,  ma; 
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be  interpreted  as  a  waiver  of  a  right  to  complain,  and  may  afford  a 
presumption  that  the  article  was  satisfactory.  Story,  Sales,  §  405 ; 
Benj.  Sales,  §§  835,  829. 

The  law  was  stated  by  Comstook,  J.,  in  MuUer  v.  Eno,  14  N.  Y. 
697,  as  follows : 

"The  omission  of  the  parchaser  to  give  notice  or  to  make  complaint,  and  the 
manner  in  which  he  d^s  with  the  goods,  may  furnish  strong  presumption 
against  him  upon  the  question  whether  the  warranty  is  in  fact  broken,  and 
in  regard  to  the  amount  of  injury  he  has  sustained.  But  this  is  a  very  dif- 
ferent thing  from  saying  that  the  law  absolutely  deprives  him  of  relief." 

Undoubtedly,  acceptance  after  knowledge  precludes  the  vendee 
from  exercising  the  right  to  rescind  the  sale,  and  the  cases  of  Day  v. 
Pool  and  Park  v.  Morris  Ax  d  Tool  Co.  place  the  rule  upon  its  cor- 
rect foundation  in  this  respect. 

Manifestly,  there  is  no  cQstinction  in  principle,  as  to  the  rights  and 
remedies  of  a  purchaser,  between  a  cause  of  action  arising  out  of  a 
breach  of  contract  by  the  vendor  to  deliver  an  article  of  a  specified 
quality  or  description,  or  out  of  the  breach  of  a  representation  which 
is  collateral  to  the  contract,  or  out  of  such  a  breach  when  the  repre- 
sentation or  warranty  is  implied  instead  of  being  express.  In  either 
case  there  is  an  agreement,  in  substance  and  purport,  to  the  same  ef- 
fect; in  either,  a  breach  of  it  works  the  same  injury  to  the  vendee; 
and  in  either,  the  same  presumption  of  fact  arises  from  an  acpept- 
anoe  of  the  article  after  discovery  of  its  defects.  Whether  the  cause 
of  action  is  for  a  breach  of  a  contract  or  for  the  breach  of  a  warranty 
is  a  mere  matter  of  nomenclature,  (Hastings  v.  Loveringy  2  Pick. 
214;)  and  the  breach  of  a  promise  implied  by  the  law  works  the  same 
consequences,  imposes  the  same  obligations,  and  creates  the  same 
lights,  as  the  breach  of  an  express  promise.  The  language  of  the 
court  in  WoolcoU  v.  Mounts  86  N,  J.  262,  is  apposite,  and  is  accepted 
as  a  sensible  and  satisfactory  exposition  of  the  law,  and  is  as  follows : 

"The  obligation  rests  upon  the  contract.  Substantially  the  description  is 
warranted.  It  will  comport  with  sound  legal  principles  to  treat  such  engage- 
ments as  conditions  in  order  to  afford  the  purchaser  a  more  enlarged  remedy 
by  rescission  than  he  would  have  on  a  simple  warranty;  but  when  his  situa- 
tion has  been  changed,  and  the  remedy  by  repudiation  has  become  impossible, 
no  reason  supported  by  authority  can  be  adduced  why  he  should  not  have  upon 
his  contract  such  redress  as  is  practicable  under  the  circumstances.  In  that  sit^ 
nation  of  affairs  the  only  available  means  of  redress  is  by  an  action  for  damages. 
Whether  the  action  shall  be  technically  considered  an  action  on  a  warranty, 
or  an  action  fof  the  non-performance  of  a  contract,  is  entirely  immaterial." 

The  defective  quality  of  the  steel  received  by  the  plaintiffs  was  not 
obvious  upon  inspection,  and  as  the  fault  was  a  latent  one,  their  ac- 
ceptance and  use  of  it  is  not  material,  either  upon  the  theory  that 
their  cause  of  action  did  not  survive  the  acceptance,  or  that  their  con- 
duct starts  the.  presumption  that  it  was  a  satisfactory  article.  Un- 
doubtedly, the  plaintiffs  could  have  discovered  the  latent  defects  in 
the  steel  here  if  they  had  made  a  thorough  test  by  heating  and  plung- 
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ing  it.  The  qnestion,  however,  is  not  what  they  oonld  have  dis- 
covered, bat  what  they  did  discover,  and  upon  that  question  the  tes- 
timony is  decisive.  Acting  upon  the  assumption  that  the  defendant 
had  sent  them  the  article  ordered,  there  was  probably  a  relaxation 
of  their  usual  vigilance  in  testing  its  quality,  but  not  a  scintilla  of 
evidence  to  show  or  raise  the  inference  that  they  were  aware  of  its 
defects  until  after  it  had  been  used,  and  the  vises  in  which  it  had 
been  used  had  been  sold  in  the  market. 

The  damages  sustained  by  the  plaintiffs  were  such  as  it  was  rea- 
sonably to  be  anticipated  by  the  parties  would  accrue,  in  view  of  the 
special  use  to  which  the  plaintiffs  were  to  apply  the  steel  if  it  proved 
to  be  unfit  for  the  purpose.  They  ensued  as  the  natural  and  ordi- 
nary consequence  of  the  use  of  the  steel  in  the  manner  contemplated 
by  both  parties.  Upon  the  authority  of  many  analogous  cases  the 
plaintiffs  were  entitled  to  recover  to  the  whole  extent  of  their  actual 
loss.  Hadley  v.  Baxendale,  23  L.  J.  Exch.  179;  Smeed  v.  Ford,  102 
E.  C.  L.  612;  Passinger  v.  Thorhurn,  34:  N.  Y.  634;  Flick  v.  Weth- 
erbee,  20  Wis.  392;  Van  Wyck  v.  Allen,  69  N.  Y.  62;  White  v.  Miller, 
71  N.  Y.  118. 

It  is  undeniably  true  that  when  a  party  who  is  entitled  to  the  benefit 
of  a  contract  can  save  himself  from  a  serious  loss  arising  from  a 
breach  of  it  by  reasonable  exertions,  he  will  not  be  permitted  to  charge 
the  delinquent  with  damages  which  arise  in  consequence  of  his  own 
inactivity.  Warren  v.  Stoddart,  105  U.  8. 229.  Good  faith  and  good 
logic  require  that  he  be  confined  to  a  recovery  of  those  damages  only 
that  arise  from  the  default  of  the  other  party.  If  the  plaintiffs  here 
had  had  any  just  reason  to  suppose  that  the  steel  they  were  about  to 
use  was  unfit  for  the  purpose,  they  would  not  be  permitted  to  shut 
their  eyes  to  the  probable  consequences,  and  when  they  proved  dis- 
astrous to  fall  back  upon  the  defendant  for  indemnity.  But  they  are 
not  to  be  deprived  of  compensation  to  the  extent  of  their  loss  upon 
the  theory  that  they  owed  any  active  duty  of  investigation  and  ex- 
periment to  the  defendant.  They  had  a  right  to  assume  that  the 
steel  sent  them  was  what  the  defendant  undertook  to  send  them,  and 
no  implication  of  negligence  on  their  part  can  be  indulged,  in  the  ab- 
sence of  testimony  to  indicate  that  its  unfitness  was  observed  before 
it  was  "iised.  None  was  offered,  and  the  case  rested  on  the  uncontra- 
dicted testimony  of  the  employes  of  the  plaintiffs,  all  of  whom  testi- 
fied that  no  defects  were  noticed  during  the  process  of  using  the  steel. 

Upon  the  whole  case  the  conclusion  is  reached  unhesitatingly  that 
the  defendant  cannot  fairly  complain  of  the  rulings  at  the  trial. 
There  were  do  disputed  facts,  and  no  disputable  inferences  from  the 
facts  shown  upon  which  a  verdict  for  the  defendant,  or  a  recovery  of 
a  less  amount  of  damages,  would  have  been  warranted ;  and  it  would 
have  been  the  duty  of  the  court  to  set  aside  such  a  verdict  if  it  had 
been  found  by  the  jury. 

The  motion  for  a  new  trial  is  denied. 


Digitized  by 


Google 


BAY   STATE  SILVfiB  MINING   CO.  V.  BBOWV.  167 

Bat  Statb  Silybb  Mining  Co.  t;.  Bbowk. 
[Oireuit  Court^  D.  Nevada.    Augost  11, 1884.) 

1.  PlBADINO — SCTFFIOmNCT  OF  AnSWBR. 

An  answer  which  clearly  puts  Id  issue  the  material  allegations  of  the  oom* 
plaint  is  sufficient.    It  need  not  controvert  immaterial  matter. 

2.  HiNiKO  Law— Adybbsb  Claim. 

In  a  suit  brought  under  Rev.  St.  j  2326,  to  determine  the  right  of  possession 
to  an  adverse  mining  claim,  the  title  of  each  party  to  the  disputed  premises  is 
brought  in  question,  and  each  party  must  make  proof  of  his  title  thereto  before 
he  can  ask  a  judgment  in  his  favor. 

3.  Same— Bettbr  Title. 

In  such  suit  the  better  title  must  prevail,  and  judgment  be  for  the  party  es- 
tablishing that  better  title. 

4.  Same— Failube  of  Pboofb. 

Where  neither  party  establishes  title  to  the  ground  in  controversyy  judgment 
cannot  be  for  either  party,  and  the  suit  must  be  dismissed. 
6.  8a3IE — Presumftions  of  Fact. 

In  suits  of  this  nature  no  presumptions  of  fact  as  to  title  arise.  Title,  right 
of  possession,  or  forfeiture  are  facts  to  be  established  by  the  evidence. 

Suit  to  Determine  Bight  of  Possession  to  Adverse  Mining  Claim. 
The  opinion  states  the  facts. 

Thompson  Campbell  and  R.  M.  Clark,  for  complainant. 

A.  C.  Ellis,  for  defendant. 

Sabin,  J.  This  suit  vras  brought  under  Bev.  St.  §  3826,  to  deter- 
mine the  right  of  possession  between  plaintiff  and  defendant  to  cer- 
tain mining  ground  situate  in  Bristol  mining  district,  Lincoln  oounty» 
Nevada,  described  in  the  complaint.  On  the  seventh  of  October, 
1882,  defendant  filed  in  the  proper  land-office  an  application  for  a 
patent  for  the  Ida  May  lode,  situate  in  said  Bristol  mining  district. 
Notice  of  such  application  was  duly  published  as  by  law  required. 
Within  the  period  of  publication  of  said  notice,  plaintiff,  by  its  super- 
intendent, filed  in  said  land-office  a  protest  against  the  tissue  of  a 
patent  for  said  Ida  May  lode  to  defendant,  on  the  ground  of  a  con- 
flict between  said  claim  and  the  Bay  State  mine,  the  alleged  property 
of  plaintiff.  Hence  this  suit.  It  was  begun  in  the  proper  state  court, 
and  by  plaintiff  removed  to  this  court. 

There  was  not  a  line  of  testimony  submitted  to  the  court  tending 
to  establish  either  plaintiff's  or  defendant's  title  or  right  of  posses- 
sion to  the  mining  ground  in  controversy.  The  complaint  alleges  that 
''prior  to  the  twenty-fifth  day  of  August,  1881,  the  plaintiff  was,  and 
ever  since  has  been,  and  now  is,  the  owner  (subject  only  to  the  para- 
mount title  of  the  United  States)  and  in  the  possession,  and  entitled 
to  the  possession,  of  that  certain  mining  claim  •  *  •  known  and 
called  the  Bay  State  mine,  and  located  on  the  second  day  of  February, 
A.  D.  1871,  and  duly  re(iorded,"  etc.  The  defendant,  by  his  answer, 
''denies  that  said  plaintiff  was  upon  the  twenty-fifth  day  of  August, 
1881,  or  for  a  long  time  prior  thereto,  or  that  it  ever  since  has  been 
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or  now  is,  either  the  owner  or  in  the  possession,  or  entitled  to  the 
possession,  of  that  certain  mining  ground  and  claim  situate  *  *  *, 
known  and  called  the  Bay  State  mine,  as  alleged  in  said  complaint." 
The  answer  further  denies  the  material  averments  of  the  bill,  and 
claims  title  and  possession  of  the  ground  in  dispute  in  defendant,  by 
Tirtue  of  a  lawful  location  thereof,  made  by  him  August  25,  1881. 

It  is  contended  by  plaintiff's  counsel  that  this  denial,  above  quoted, 
is  insufficient,  and  that  it  virtually  admits  plaintiff's  title  and  right 
of  possession  to  said  mining  claim  and  ground;  and  that  such  ad- 
mission renders  unnecessary  any  proof  on  the  part  of  plaintiff  of  its 
title  or  right  of  possession  thereto,  and  hence  no  evidence  was  offered 
thereon.  I  cannot  agree  with  counsel  in  this  position.  The  denial 
is  as  broad  as  the  averment  in  the  complaint,  and  this  is  all  th$it  can 
be  required  of  the  defendant.  The  alleged  fault  in  this  denial  is— 
First,  that  it  does  not  deny  that  the  Bay  State  mine  was  located  in 
1871;  and,  secondly,  that  it  does  not  deny  that  plaintiff  ever  owned 
or  was  ever  in  possession  of  such  mine  or  mining  claim.  As  to  the 
first  alleged  fault,  it  is  wholly  immaterial  whether  or  not  the  Bay 
State  mine  was  first  located  in  1871 ;  as  to  the  second,  defendant  was 
not  called  upon  to  deny  that  plaintiff  had  ever  owned  or  ever  was  in 
possession  of  the  same.  The  issue  joined  was  as  to  the  ownership 
and  right  of  possession  to  that  mining  claim  on  the  twenty-fifth  day 
of  August,  1881,  and  the  subsequent  and  present  ownership  thereof. 
On  this  issue  there  is  no  ambiguity  in  defendant's  answer ;  and  upon 
the  trial  plaintiff  was'  put  upon  its  proof  of  title  and  right  of  pos- 
session thereof.  And,  on  the  other  hand,  defendant  was  equally  put 
upon  proof  of  his  title  to  the  Ida  May  lode  before  he  could  ask  a  de- 
cree in  his  favor  adjudging  him  to  be  the  owner  thereof.  In  suits  of 
this  nature  the  better  title  must  prevail,  and  judgment  must  be  for 
the  party  establishing  that  better  title.  A  mining  claim,  untU  pat- 
ent therefor  has  been  issued,  is  held  by  peculiar  title, — a  title  which 
is  never  complete  and  absolute,  and  which  can  only  be  maintained 
by  the  annual  expenditure  thereon  of  the  work  by  law  required. 
Plaintiff  may  have  owned  the  Bay  State  mine  in  1871,  but  this  would 
not  be  evidence  of  its  ownership  thereof  on  the  twenty-fifth  of  August, 
1881,  or  subsequent  thereto.  Forfeiture  or  abandonment  may  have 
arisen  during  that  interval.  On  this  point  no  presumptions  arise ; 
and,  on  the  other  hand,  none  arise  that  the  title  has  been  maintained 
by  the  expenditure  of  the  requisite  work  upon  the  claim.  These 
things  are  to  be  shown,  on  the  one  hand  or  the  other,  by  satisfactory 
proof.     They  are  facts  to  be  established  by  the  testimony  submitted. 

A  claimant  of  mining  ground,  until  he  has  secured  patent  there- 
for, must  be  an  actor,  and  must  annually  perform  the  required  work 
thereon,  and,  in  establishing  title  thereto,  must  show  compliance  with 
the  law  in  this  respect.  Nothing  of  the  kind  is  shown  by  either  party 
in  this  suit,  and  it  seems  to  come  clearly  within  the  principle  an- 
nounced in  Jackson  v.  Roby,  109  U.  S.  440;  S.  C.  3  Sup.  Ot.  Bep.  801. 
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In  that  case,  it  appeared  that  neither  party  had  done  the  requisite 
work  upon  the  ground  in  controversy,  and  neither  party  was  adjudged 
to  have  title  thereto.  In  this  case,  it  is  not  shown  that  either  party 
hSLB  title  to  the  ground  in  dispute,  and  the  suit  must  be  dismissed  for 
want  of  proof. 

The  deposition  of  M.  D.  Howell  shows  that  in  1880  he  was  at  work 
on  the  Bay  State  mine,  either  for  or  with  the  permission  of  plaintiff. 
This  is  controverted  by  the  joint  affidavit  of  defendant,  Thomas 
Saunders,  and  P.  F.  Kelly,  (the  latter  disinterested  witnesses,)  filed 
in  the  land-office,  and  submitted  with  the  deposition  of  the  register 
of  the  land-office,  taken  by  defendant.  Aside  from  the  deposition  of 
Howell,  no  evidence  is  submitted  to  the  court  as  to  the  title  or  right 
of  possession  of  either  party  to  any  portion  of  the  land  in  dispute, 
excepting  the  record  of  defendant's  application  for  a  patent  for  the 
Ida  May  lode,  and  accompanying  exhibits,  filed  in  the  land-office,  and 
plaintiff's  protest  thereto,  with  exhibits  annexed.  These  records  are 
purely  ex  parte  matters  on  either  side,  prepared  for  the  land-office, 
and  in  nowise  competent  proof  of  the  issues  involved  in  this  suit. 

The  view  taken  of  the  case  renders  it  unnecessary  to  consider  sev-* 
eral  points  urged  by  defendant  against  the  maintenance  of  the  suit. 

The  bill  must  be  dismissed,  with  costs  to  defendant;  and  it  is  so 
ordered. 


Hughes  v.  Dundee  Mobtqaoe  &  Tbust  Investment  Co. 
'CfireuU  Oourt^  D,  Oregon.    August  8,  1884. 

Implied  uontbagt. 

Whenever  one  person  does  work  or  service  for  smother  with  his  consent,  and 
there  is  no, agreement  as  to  compensation,  the  law  implies  a  contract  to  pay 
what  the  snme  is  reasonably  worth ;  but  when  the  circumstances  of  the  case 
clearly  repel  the  idea  that  the  work  or  services  were  done  with  the  expectation 
of  payment  being  either  made  or  received,  no  such  contract  will  be  implied. 
,  Cabb  m  Judgment. 

The  plaintiff  acted  as  attorney  for  the  defendant  and  amalgamated  corpora- 
tions engaged  in  loaning  money  in  Oregon  and  Washington,  under  written  in- 
structions as  to  his  duties  and  responsibilities.  It  was  his  duty  to  examine  titles 
to  real  property  offered  as  security  for  loans,  for  which  he  was  permitted  tp 
charge  the  borrowers  specific  fees.  He  was  also  to  aid  and  advise  the  corpora- 
tions generally  in  all  matters  affecting  their  interests,  but  for  this  service  no 
compensation  was  expressly  provided.  The  fees  received  from  borrowers  were 
no  more  than  a  reasonable  compensation  for  the  services  rendered  them.  Under 
these  circumstances  the  plaintiff  acted  as  the  sole  and  general  counsel  and  ad- 
viser of  the  corporations  for  some  years,  without  making  any  charge  or  render- 
ing any  account  of  his  services,  or  receiving  any  intimation  from  the  corpora- 
tions that  they  did  not  expect  to  pay  him  for  them.  Upon  being  sued  to  recover 
the  reasonable  value  of  these  services,  the  corporations  claimed  that  it  was  ''un- 
derstood "  that  the  plaintiff  was  to  perform  these  services  gratuitously,  or  in 
consideration  of  the  fees  received  from  borrowers.  Hdd^  (1)  that  the  mere  un- 
derstanding of  either  party  to  the  contract  was  no  part  of  it,  and  did  not  bind 
the  other,  and  that  there  was  nothing  in  the  circumstances  of  the  case,  or  the 
conduct  of  the  parties,  sufficient  to  prevent  or  repel  the  legal  implication  of  a 
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promise  by  the  corporations  to  pay  the  plaintiff  what  his  services  were  reason* 
ably  worth ;  and  (2)  that  the  plaintiff,  not  having  kept  any  account  of  his  serv- 
ices, and  being  unable  to  prove  any  specific  items,  ought  not  to  recover  more 
than  a  reasonable  annual  retainer  therefor. 

'  Action  to  Recover  Money  for  Legal  Services. 

George  H.  Williams  and  Charles  B.  Bellinger^  for  plaintiflF. 

William  H.  Effinger,  for  defendants. 

Deady,  J.  This  cause  comes  before  the  court  on  exceptions  by 
both  parties  to  the  report  of  the  referee.  It  was  commenced  on  Feb- 
ruary 12, 1883,  to  recover  the  sum  of  $21,255  for  professional  serv- 
ices as  an  attorney  and  counselor  at  law.  It  was  tried  by  the  ref- 
eree upon  an  amended  complaint,  in  which  the  sum  demanded  was 
reduced  to  $19,155,  and  an  amended  answer  and  the  replication 
thereto.  From  these,  it  appears  that  prior  to  the  commencement  of 
this  action  the  Oregon  &  Washington  Trust  Investment  Company, 
the  Oregon  &  Washington  Mortgage  Savings  Bank,  and  the  Dundee 
Mortgage  &  Trust  Investment  Company  were  each  foreign  corpora- 
tions, formed  under  the  laws  of  Great  Britain,  and  engaged,  among 
other  things,  in  the  business  of  loading  money  in  Oregon  and  Wash- 
ington upon  note  and  mortgage,  with  a  principal  office  at  Dundee, 
Scotland,  and  a  common  local  office,  board,  and  manager  at  Port- 
land, Oregon ;  that  the  pkdntiff  was  fche  attorney  for  these  corpora- 
tions in  this  country  for  the  periods  following:  for  the  first  one, 
from  January  1,  1876,  to  January  1,  1880,  when  it  was  amalga- 
mated with  the  latter;  for  the  second  one,  from  July  1, 1876,  to  July 
17,  1881,  when  it  was  amalgamated  with  the  latter;  and  for  the 
latter,  from  January  1,  1880,  to  July  17,  1881;  that  by  the  terms  of 
his  employment  the  plaintiff  was  required  to  examine  and  pass  on 
the  title  to  any  real  property  offered  as  security  for  a  loan,  and  cer- 
tify the  result  to  the  local  manager,  and  to  prepare  and  have  prop- 
erly executed  and  recorded  all  notes  and  mortgages  taken  by  the  cor- 
porations, for  which  service  he  was  to  receive  a  certain  percentage 
on  each  loan,  to  be  paid  by  the  borrower;  and  generally  to  aid  and 
advise  in  any  matter  of  interest  to  the  corporations.  It  is  on  ac- 
count of  services  rendered  under  this  latter  provision  that  this  action 
is  brought,  less  the  sum  of  $756.80  for  fees  earned  in  foreclosing  two 
of  said  mortages  for  the  defendant. 

By  the  amalgamation  of  the  two  elder  corporations  with  the  de- 
fendant, it  is  admitted  that  it  succeeded  to  their  rights  and  assets, 
and  became  liable  for  any  valid  claim  or  indebtedness  against  either 
of  them. 

It  is  not  alleged  in  the  complaint  that  there  was  any  express  agree- 
ment to  pay  a  fixed  or  any  price  for  these  general  services,  but  only 
that  they  were  rendered  at  the  request  of  the  corporations,  and  that 
their  reasonable  value  is  the  sum  sued  for.-  In  reply  to  a  demand 
for  a  bill  of  particulars,  the  plaintiff  filed  a  statement  to  the  effect 
that  he  oonld  not  furnish  an  itemized  account;  that  he  was  the  gen- 
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eral  attorney  and  counselor  of  these  corporations  during  the  period 
charged  for,  and  the  sole  legal  adviser  of  their  local  manager;  that  • 
he  was  consulted  almost  daily  by  said  manager  on  the  business  and 
affairs  of  the  corporation,  but  made  no  current  charge  therefor,  ex- 
pecting to  be  paid  a  gross  sum  per  annum,  to  be  thereafter  agreed 
on  by  the  parties. 

It  is  alleged  in  the  answer  that  it  was  "understood  and  agreed" 
between  the  parties  that  the  plaintiff  was  not  to  receive  any  compen- 
sation for  his  services  froni  any  of  these  corporations,  but  ''was  to 
render,  without  charge,  such  general  advice  as  might  be  desired  by 
either  of  said  corporations,''  in  consideration  of  the  fees  he  received 
from  borrowers.  The  answer  admits  the  plaintiff's  services  in  fore- 
closing the  mortgages  as  alleged,  and  also  the  value  of  tbem,  but  avers 
that  by  special  agreement  they  were  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  after  the  payment  of  the  debt 
due  the  corporation,  and  that  the  defendant  was  obliged  to  bid  in  the 
property  sold  in  said  foreclosure  suits  for  the  amount  of  the  decree, 
and  is  not  able  to  sell  the  same;  and  therefore  said  fees  are  not  yet 
due  from  the  defendant. 

The  replication  denies  that  it  was  ^understood  or  agreed"  that  the 
plaintiff  should  furnish  the  general  service  he  did  for  nothing,  or  on 
account  of  the  fees  received  from  borrowers;  and  admits  the  agi  .• 
ment  stated  in  the  answer  as  to  the  payment  of  the  plaintiff's  fees  In 
foreclosure  cases,  but  alleges  that  such  agreement  was  made  up^n 
the  express  condition  that  the  plaintiff  was  to  have  the  foreclosure  of 
all  the  defendant's  mortgages,  which  conditions  the  defendant  has 
failed  to  keep;  and  denies  that  the  defendant  has  not  been  able  to 
sell  said  mortgaged  premises.  On  July  17, 1881,  a  change  was  made 
in  the  mode  of  compensating  the  plaintiff,  by  which  the  defendant 
agreed  to  pay  him  for  the  examination  of  titles  at  the  rate  of  If  per 
centum  on  the  amount  of  all  loans,  including  loans  renewed,  and  to 
allow  him  to  charge  borrowers  with  expense  of  travel  incurred  in  such 
examination,  whereby  his  receipts  were  materially  increased,  and  in 
consideration  of  which  he  expressly  undertook  to  give  the  defendant 
verbal  advice  about  its  affairs,  without  further  charge.  But  the  de- 
fendant soon  became  dissatisfied  with  this  method  of  compensation, 
and  the  result  was  that,  as  the  plaintiff  would  not  perform  the  service 
on  terms  less  favorable  to  himself,  the  relation  terminated  about  the 
end  of  the  year. 

The  facts  about  the  foreclosure  fees  appear  to  be  as  stated  in  the 
replication,  except  that  the  defendant  has  not  been  able  to  sell  the 
property,  and  the  referee  so  found,  and  that  the  defendant  is  there* 
fore  now  liable  to  the  plaintiff  for  the  amount  of  them. 

Concerning  the  claim  for  compensation  for  general  services,  the 
only  question  arising  on  the  pleadings  is  their  value,  and  whether 
there  was  any  agreement  that  they  should  be  rendered  gratuitously, 
or  in  consideration  of  the  fees  received  from  borrowers.     Prior  to  De- 
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cember,  1875,  when  the  plaintiflF  was  appointed  attorney  for  the  Ore- 
gon &  Washington  Trust  Investment  Company,  be  was  in  partnership 
for  a  short  time  with  Mr.  A.  C.  Gibbs,  the  then  attorney  of  said  cor* 
poration,  and  was  familiar  with  the  fact  that  his  fees  for  abstracts, 
searches,  investigation  of  titles,  preparing  and  recording  mortgages, 
not  exceeding  a  certain  percentage  on  each  loan,  were  to  be  paid  by 
the  borrowers,  and  that  there  was  no  express  provision  for  his  com- 
pensation by  the  corporation  for  any  service  be  might  render  it  di- 
rectly. When  the  plaintiff  became  the  attorney  of  said  corporation 
he  was  furnished  with  the  following  schedule  concerning  his  duties 
and  responsibilities : 

''(A)  To  prepare  all  mortgages,  deeds,  notes,  coupons,  and  other  docu- 
ments in  connection  with  the  company's  loans,  and  to  be  responsible  for  their 
due  execution,  publication,  registration,  and  validity;  (B)  to  be  responsible 
that  all  mortgages  taken  are  a  clear  and  indisputable  first  lien  upon  the  sub- 
jects mortgaged,  and  to  grant  certificates  to  that  effect;  (C)  to  take  charge  of 
and  to  conduct  such  proceedings  as  may  from  time  to  time  be  instituted  by 
the  company,  or  in  which  the  company  may  be  interested,  subject  to  such  in- 
structions as  may  be  issued  thereanent;  (D)  to  advise  the  local  board  and  di- 
rectors of  any  point  of  legal  or  other  interest  to  the  company  which  may  be 
developed  or  come  under  his  or  their  notice  from  time  to  time  by  legislative 
or  judicial  action,' or  otherwise;  (E)  and  generally  to  give  his  best  attention 
to  all  the  matters  connected  with  the  legal  department  of  the  company's  busi« 
ness,  and  to  give  such  information  and  advice  as  may  from  time  to  time  be 
requested  or  occur  to  him." 

— And  was  advised  that  his  compensation  for  services  in  connection 
with  taking  security  for  loans  should  be  paid  by  the  borrowers,  as  in 
the  case  of  his  predecessor. 

On  March  3,  1875,  a  scale  of  fees  to  be  paid  the  attorney  by  bor- 
rowers was  fixed  in  the  Dundee  office,  in  which  the  percentage  allowed 
the  attorney  on  eight  classes  of  loans,  ranging  from  $500  to  $4,000, 
was  from  2^  to  1^  per  centum  on  the  amount  loaned,  but  all  loans 
over  the  latter  sum  paid  a  uniform  rate  of  1  per  centum.  This  was 
the  rule  when  the  plaintiff  was  employed,  but  the  local  manager 
claimed  and  had  been  privately  permitted  to  take,  from  this  allow- 
ance, one-half  of  1  per  centum  to  aid  in  compensating  him  for  his 
services  to  the  corporation.  To  this  division  of  his  fees  the  plaintiff 
soon  demurred,  on  the  ground  that  what  was  left  for  him  was  not  an 
adequate  compensation  for  the  labor,  expense,  and  responsibility  in- 
volved in  the  service  to  borrowers,  and  after  some  correspondence 
with  the  Dundee  office  it  was  arranged  that  the  plaintiff  should 
receive  the  whole  amount  of  the  fees  paid  by  borrowers  for  services 
in  and  about  the  applications  for  loans.  The  official  resolution  on 
the  subject  was  passed  on  November  23, 1876,  and  is  in  these  words: 

** Attorney.  That  Mr.  Hughes,  the  company's  attorney,  be  remunerated  by 
fees  charged  to  borrowers  in  terms  of  scale  of  March,  1875,  and  now  current. 
The  directors  trust  that  these  rates  of  remuneration  which,  along  with  the 
relative  appointment,  are  to  continue  during  their  pleasure,  will  be  satisfac- 
tory to  all  concerned. " 
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• 

The  referee  found  (1)  that  there  was  no  express  contract  between 
the  plaintiff  and  these  corporations  concerning  compensation  for  his 
direct  and  general  service  to  them,  but  that,  during  the  time  of  his 
employment  by  them,  the  directors  and  local  manager  ''understood 
and  supposed"  that  the  plaintiff  was  rendering  said  services  "in  con- 
sideration of  the  fees"  paid  him  by  borrowers,  and  the  fees  that  might 
be  received  in  foreclosure  cases;  and  "that  such  was  their  contract 
with  the  plaintiff,  and  their  dealings  and  communications  with  the 
plaintiff  were  sufficient  to  notify  him  that  they  so  understood  it  from 
the  inception  of  the  employment;"  (2)  that  prior  to  the  termination 
of  the  employment  the  plaintiff  made  no  charge  or  claim  for  such 
services;  (3)  "that  the  compensation  received  by  the  plaintiff  in  fees 
from  borrowers  was  no  more  than  a  reasonable  compensation  for  the 
services  rendered  in  direct  connection"  with  the  application  for  loans; 
and  (4)  that  the  reasonable  value  of  the  general  services  rendered  by 
the  plaintiff  to  the  defendant  and  amalgamated  corporations,  as  pro* 
vided  in  paragraphs  4  and  5  of  the  rules  aforesaid,  is  the  amount 
stated  in  the  complaint. 

The  defense,  that  it  was  "agreed"  between  the  parties  that  the 
plaintiff  should  perform  the  general  service  in  consideration  of  the 
fees  received  from  the  borrowers  for  the  particular  service,  is  not  sus« 
tained.  The  burden  of  proof  in  this  respect  is  on  the  defendant,  and 
it  has  utterly  failed  to  prove  any  such  agreement. 

But  it  is  also  alleged  in  the  answer  that  it  was  "understood,"  and  the 
referee  has  found  that  the  defendant  and  the  amalgamated  companies 
"understood,"  during  the  time  these  general  services  were  being  ren* 
dered,  that  they  were  performed  gratuitously,.or  in  consideration  of  the 
fees  paid  by  borrowers.  But  the  understanding  a  party  may  happen 
to  have  .about  any  matter  does  not  constitute  a  contract  between  him 
and  another  to  that  effect.  To  amount  to  a  contract — aggregatio  men^ 
Hum — the  understanding  must  be  "mutual. "  But  even  a  "mutual  un- 
derstanding" is  not,  strictly  speaking,  a  contract,  but  rather  indicates 
a  common  knowledge  or  apprehension  of  a  contract  or  transaction. 
However,  the  term  is  sometimes  used  in  this  sense,  in  a  loose  way, 
to  signify  a  contract.  In  Livingston  v.  Ackeston,  5  Cow.  581,  cited  by 
counsel  for  the  defendant,  Sutherland,  J.,  speaking  for  the  court,  says : 

"No  doubt  the  services  of  the  plaintiff,  having  been  performed  for  the 
benefit  of  the  defendant,  with  his  knowledge  and  approbation,  the  law  will 
imply  a  promise  to  pay  for  them,  unless  it  appears  that  they  [the  plaintiff 
and  defendant]  understood  that  no  compensation  was  to  be  made." 

Nor  is  it  material  if  the  plaintiff,  as  found  by  the  referee,  had  rea* 
son  to  believe  that  the  defendant  understood  that  by  the  contract  the 
plaintiff  was  to  perform  these  general  services  without  charge,  so  long, 
at  least,  as  he  did  not,  by  sufficient  word  or  deed,  cause  or  authorize 
such  understanding  or  conclusion.  The  finding  is  therefore  imma- 
terial, and  judgment  might  be  given,  notwithstanding  it,  for  the  value 
of  the  services  as  found  by  the  referee. 
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• 

Upon  the  findings,  then,  taken  according  to  their  legal  effect,  these 
general  services  were  famished  these  corporations  at  their  request 
and  for  their  benefit  without  any  express  agreement  as  to  the  mode 
or  measure  of  compensation  therefor,  and  such,  in  my  judgment,  is 
the  decided  weight  of  the  evidence.  In  such  a  case,  the  law,  in  the 
interest  of  justice  and  right,  implies  or  supplies  such  a  promise  or 
agreement  concerning  the  compensation  as  fair  and  honest  men  ought 
to  have  made.  3  Bl.  448;  1  Pars.  Gont.  4;  Ogden  v.  Saunders,  12 
Wheat.  341. 

Whenever  one  person  does  any  work  or  service  for  another  with 
his  consent,  and  there  is  no  agreement  as  to  compensation,  the  law 
implies  a  contract,  contemporaneous  with  the  doing  of  the  work  or 
service,  to  pay  what  the  same  is  reasonably  worth ;  and  the  burden 
of  proof  is  upon  the  party  who,  admitting  the  promise,  denies  the 
conclusion,  or  undertakes  to  avoid  or  prevent  this  implication  by 
showing  that  the  work  or  service  was  peformed  gratuitously,  or  in- 
cluded in  the  compensation  made  for  some  other  service  or  thing ; 
as,  for  instance,  that  the  party  for  whom  the  work  or  service  is  done 
declared  at  the  time  he  would  not  pay  for  it.  For  the  law  will  not 
imply  a  promise  by  a  party,  against  his  express  declaration  to  the 
contrary,  unless,  as  may  happen,  he  is  under  a  legal  obligation  to 
that  effect,  paramount  to  his  own  will.  And  such,  and  no  more,  is 
the  doctrine  of  Whiting  v.  Sullivan,  7  Mass.  107,  cited  by  counsel 
for  defendant,  in  which  it  was  held  that  the  law  would  not  imply  a 
promise  by  the  defendant  to  pay  for  the  keeping  of  a  horse,  in  the 
face  of  his  express  declaration  to  the  plaintiff,  at  the  time  the  horse 
was  delivered  to  him,  that  he  would  not^  The  case  of  Central  Bridge 
Corp.  V.  Abbott,  4  Gush.  473,  is  a  good  illustration  of  the  exception  to 
this  rule,  where  the  legal  obligation  of  the  party  is  paramount  to  his 
will.  The  defendant  crossed  the  plaintiff's  bridge,  claiming  that  he 
was  exempt  from  the  payment  of  toll,  and  declaring  that  he  would 
not  pay  any.  But  the  court,  having  found  that  he  was  not  exempt, 
held  the  law  implied  a  promise  on  his  part  to  pay  the  legal  tolls,  not- 
withstanding his  declared  intention  to  the  contrary.  The  case  of  St. 
Jvdt'e  Church  v.  Van  Denberg,  31  Mich.  287,  also  cited  by  counsel 
for  defendant,  stands  upon  another  well-known  exception  to  the  rule. 
There  a  vestryman  of  the  plaintiff  in  error,  and  an  active  member 
of  the  society,  voluntarily  acted  as  sexton  for  a  time,  and  the  court 
held  that  the  law  did  not  imply  a  contract  to  pay,  because  the  cir- 
cumstances clearly  repelled  the  idea  that  the  services  were  rendered 
or  received  with  the  expectation  that  payment  therefor  was  to  be 
made  or  claimed. 

The  contract  which  the  law  implies  in  any  case  "is  co-ordinate  and 
commensurate  with  duty,"  and  never  goes  beyond  the  obligation  sup- 
posed to  be  understood  and  acknowledged  by  all.  1  Pars.  Gont.  4. 
Ordinarily,  the  law  does  not  imply  a  contract  to  pay  for  services  ren- 
dered by  one  member  of  a  family  to  another,  even  by  an  adult  child 
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to  the  parent  with  whom  he  lives,  or  by  the  officers  of  charitable  or 
religious  societies  to  the  society,  becaase  it  is  not  commonly  under- 
stood or  acknowledged  that  such  services,  in  the  absence  of  express 
contract  to  that  effect,  are  either  rendered  or  received  with  the  expec- 
tation of  payment  therefor  being  either  made  or  claimed.  An  implied 
contract  grows  out  of  the  acts  of  the  parties,  and  never  includes  any 
stipulation  or  provision  but  such  as  ought,  under  the  circumstances, 
to  have  been  made.     Ogden  v.  Saunders,  supra* 

In  this  case  the  contract  between  the  parties  is  contained  in  the 
document  defining  the  plaintiff's  duties,  and  delivered  to  him  on  his 
appointment.  This  instrument  was  prepared  by  the  corporation,  and 
whatever  of  omission  or  uncertainty  there  is'  £tbout  it  must  be  taj^en 
most  strongly  against  the  defendant.  If  it  was  intended  or  expected 
that  the  general  service  to  the  corporation  should  be  compensated  for 
by  the  fees  received  from  borrowers,  it  was  a  simple  and  natural 
thing  to  have  said  so,  unless  it  was  apprehended  that  such  an  arrange- 
ment would  make  the  loans  usurious  and  void.  And  if  it  was  thought 
lawful  and  desirable  to  exact  from  the  plaintiff  the  gratuitous  per- 
formance of  these  services  as  a  condition  or  in  consideration  of  giving 
him  the  opportunity  to  earn  the  fees  from  borrowers,  why  was  it  not 
mentioned?  The  instrument  is  evidently  prepared  with  skill  and 
oare,  and  while  it  expressly  and  minutely  provides  for  the  attorney's 
^fees  against  borrowers,"  it  is  silent  as  to  the  compensation  for  the 
wide  field  of  general  service  required  to  be  performed  by  him  for  the 
corporation. 

But  significance  is  sought  to  be  given  to  the  word  "remunerated," 
in  the  resolution  of  November  28,  1876,  in  this  connection,  and  it  is 
seriously  contended  that  this  resolution  proves  that  the  contract  was 
that  the  "fees  charged  to  borrowers"  were  to  remunerate  the  plaintiff 
for  his  services  to  the  corporation,  as  well  as  the  borrowers.  Ab- 
stracted from  its  surroundings,  and  read  without  reference  to  the  cir- 
cumstances that  led  to  its  adoption,  it  may  be  admitted  that  this  reso- 
lution is  susceptible  of  this  construction ;  but  when  it  is  considered 
that  it  would  make  the  loans  of  the  corporation  liable  to  be  pro- 
nounced usurious,  it  ought  not  to  be  adopted  unless  for  peremptory 
reasons.  But  when  it  is  also  remembered  that  this  resolution  is  sim- 
ply the  result  of  a  negotiation  or  correspondence  between  the  plaintiff 
and  the  corporation,'  in  which  the  former  reasonably  and  justly  claimed 
that  he  ought  not  to  be  required  to  divide  his  fees  from  borrowers 
with  the  local  manager  of  the  latter,  but  that  he  ought  to  be  allowed 
to  retain  the  whole  of  them,  according  to  the  terms  of  his  appoint- 
ment, and  for  the  further  reason  that  they  were  not  a  lucrative  com- 
pensation for  the  services  at  best,  there  is  no  ground  whatever  for 
such  construction. 

Let  us  next  consider  what,  if  anything,  there  is  in  the  circumstances 
of  the  case  and  the  conduct  of  the  parties  to  the  contract  to  repel  the 
conclusion,  and  prevent  the  implication  that  the  general  service  was 


Digitized  by 


Google 


176  FEDE&AL   BSPORTEB. 

performed  and  received  with  the  expectation  that  it  would  be  paid  for 
according  to  its  value,  in  addition  to  the  fees  received  from  borrowers. 
If  the  fees  received  from  borrowers  were  very  lucrative,  and  much  be- 
yond the  real  value  of  the  services  rendered  to  them,  this  would  be  a 
fact,  more  or  less  material,  according  to  the  circumstances,  tending 
to  show  that  they  were  really  intended  and  understood  by  the  parties 
as  a  compensation  for  general  services  as  well.  And  however  im- 
moral or  unjust  such  a  transaction  might  be  considered,  as  against 
the  borrowers,  probably  the  plaintiff  ought  not  to  be  heard  to  impugn 
it.  If  these  general  services  were  also  of  a  trivial  or  mere  routine 
character,  and  comparatively  of  infrequent  occurrence,  this  would  en- 
hance the  probability' that  they  were  covered  by  the  fees  allowed  to 
be  taken  from  the  borrowers.  But  the  exact  contrary  is  the  fact,  so 
far,  at  least,  as  the  fees  to  borrowers  are  concerned.  During  the  first 
year  the  Oregon  &  Washington  Trust  Investment  Company,  accord- 
ing to  the  testimony  of  the  local  manager,  loaned  about  $300,000^ 
and  one  year  its  loans  reached  about  $500,000.  The  defendant's 
loans  did  not  exceed  $100,000,  but  it  was  also  doing  a  savings  bank 
business,  and  purchased  state  and  county  warrants.  First  and  last 
these  corporations  have  loaned  in  Oregon  and  Washington  about  four 
millions,  and  had  out  therein,  at  one  time,  as  much  as  $1,700,000. 
D^iring  this  period  they  declared  annual  dividends  of  from  6  to  10 
per  centum  on  their  capital  stock,  and  made  from  10  to  21  per  centum 
of  profits  thereon.  The  plaintiff's  compensation  for  preparing  or  pro- 
curing abstracts,  examining  titles,  making  notes  and  mortgages,  and 
procuring  them  to  be  recorded,  in  connection  with  these  loans,  vary- 
ing in  amount  from  $500  upwards,  was  less  than  an  average  of  1  ^  per 
centum  on  the  amount  loaned.  And,  in  addition  to  the  ordinary  re- 
sponsibility of  an  attorney,  he  absolutely  guarantied  that  in  each  case 
the  title  was  good  and  the  corporation  got  a  first  lien.  During  this 
period  of  nearly  sit  years  his  gross  income  from  this  source  did  not 
reach  $30,000,  and  the  expenses  of  the  business  were  quite  half  of 
that.  The  plaintiff  has  exhibited  a  detailed  statement  of  the  loans 
made  and  the  fees  received  by  him  during  the  last  year  of  his  em- 
ployment, which  he  says  was  the  best  one.  The  amount  loaned  is 
$607,200,  divided  among  326  loans,  and  bis  percentage  is  $6,925.55, 
or  1.14  per  centum  of  that  amount.  There  is  nothing  in  these  facts 
calculated  in  the  least  degree  to  repel  the  implication  that  the  cor- 
poration promises  to  pay  the  plaintiff  specifically  for  his  general  serv- 
ices to  them  whatever  they  were  worth.  The  compensation  received 
from  the  borrowers,  so  far  from  being  lucrative,  was  very  moderate. 
I  am  quite  certain  that  the  ordinary  charge  for  this  service  by  a  rep- 
utable attomey,  without  even  the  special  guaranty,  would  have  been 
not  less  than  2  per  centum. 

But  it  must  be  admitted  that  the  conduct  of  the  parties  concerning 
the  compensation  of  these  general  services  is  not  distinguished  for 
openness  or  candor.-    For  nearly  six  years  the  corporations  demanded 
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and  received  these  services,  and  the  plaintiff  furnished  them,  without 
a  word  or  intimation  on  either  side  that  they  were  or  were  not  to  be 
paid  for.  And  the  plaintiff  now  frankly  admits  that  while  he  always 
intended  to  claim  a  specific  compensation  for  these  services,  he  did 
not  do  so  while  the  employment  lasted,  for  fear  he  would  have  trouble 
with  the  corporations,  about  the  amount  of  it,  ^t  least,  and  .probably 
lose  their  business;  and  that  in  the  absence  of  express  provision 
in  the  contract  concerning  such  compensation,  he  had  a  right  to  rely 
upon  the  promise  to  pay  which  ^the  law  would  imply,  and  to  claim 
the  benefit  of  it  whenever  it  best*  suited  his  interest  or  convenience, 
and  within  such  time  as  the  law  would  permit.  But  his  conduct  in 
this  particular  is  more  than  balanced  by  that  of  the  corporations. 
From  time  to  time  they  requested  and  received  these  services  from 
the  plaintiff,  well  knowing  that  they  had  made  no  express  provision 
concerning  his  compensation  therefor,  and  never  intimated  to  him 
that  they  did  not  intend  to  pay  for  them,  or  that  they  should  claim 
that  he  ought  to  furnish  them  gratuitously,  in  consideration  of  the  fees 
he  was  allowed  to  take  from  borrowers.  There  is  nothing,  then,  in 
the  circumstances  of  the  case,  or  the  conduct  of  the  parties  while  act- 
ing under  the  contract,  that  will  repel  or  prevent  the  convenient  and 
just  implication  by  the  law  of  a  promise  by  the  corporations  to  pay 
the  reasonable  value  of  these  services.  They  were  furnished  at  their 
request,  and  received  without  any  indication  that  they  did  not  intend 
to  pay  for  them.  The  fees  received  from  the  borrowers  were  but  a 
moderate  compensation  for  the  services  rendered  them,  and  it  is  not 
reasonable  to  suppose  that  they  were  taken  and  received  by  the  plain- 
tiff in  satisfaction  of  the  services  rendered  the  corporations  also. 

The  referee  has  found  that  these  services  are  reasonably  worth  the 
sum  stated  in  the  complaint.  But  I  cannot  agree  with  this  conclu- 
sion for  several  reasons.  The  plaintiff  kept  no  account  of  these  serv- 
ices, and  is  therefore  unable  to  give  a  detailed  statement  of  them. 
The  burden  of  proof  is  on  him  to  show  in  what  the  services  consisted, 
and  their  value.  They  may  have  been  worth  $2,500  a  year,  but  the 
court  cannot  assume  that  they  were  without  the  direct  proof  of  one 
specific  item.  The  failure  to  keep  an  account  of  these  services  is  the 
fault  of  the  plaintiff,  and  he  must  suffer  for  it,  if  any  one.  From  the 
evidence  it  may  be  inferred  that  the  plaintiff  was  freely  plied  with 
verbal  and  perhaps  trivial  questions  by  the  local  manager;  but  be 
does  not  appear  to  have  draughted  any  agreements  or  furnished  any 
written  opinion.  It  also  appears  that  at  some  time  he  was  consulted 
about  some  scheme  to  escape  local  taxation ;  that  he  went  before  the 
county  court  to  get  the  defendant's  assessment  changed  or  reduced; 
and  that  he  attended  the  biennial  sessions  of  the  legislature  when  the 
corporations  were  threatened  with  hostile  legislation.  But  no  spe- 
cific service  of  even  this  kind  is  mentioned  or  shown.  Under  the 
circumstances,  the  only  measure  of  compensation  which  I  think  can 
be  safely  adopted,  is  to  allow  the  plaintiff  an  annual  sum  as  a  re- 
v.2lF,no.3— 13 
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tainer.  And,  in  so  doing,  I  must  consider  these  three  corporations 
as  constituting  one  continuoas  client  from  January  1,  1876,  to  July 
17,  1881,  which,  for  convenience,  may  be  considered  five  years  and 
seven  and  a  half  months.  And  in  fact  this  is  the  way  the  plaintiff 
treated  them,  and  he  so  testified.  This  retainer,  in  my  judgment, 
should  not  exceed  $1,200  a  year,  or  $6,750  for  the  whole  period. 
Add  to  this  the  two  foreclosure  fees  of  $756.80,  and  we  have  the  sum 
of  $7,506.80,  which  the  plaintiff  is  entitled  to  recover,  with  legal  in- 
terest— $900.81 — ^from  the  commencement  of  the  action,  or  the  pe* 
hod  of  one  year  and  six  months.,  making  in  all  the  sum  of  $8,407.61. 
The  findings  of  the  referee  are  set  aside,  and  findings  by  the  court 
in  accordance  with  this  opinion  will  be  filed  in  their  stead. 


Hazabd  and  others  t;.  Gbiswolp. 
idfeuit  Court,  D.  Rhode  Island.    August  4, 1884.) 

L  Plbadtog— Fraud. 

A  mere  allegation  of  fraud  in  general  terms,  without  stating  the  facts  upon 
"Which  the  charge  rests,  is  insufficient. 

2.  Bond  to  Perform  Degree — Breach — Neglect  to  Head  before  SioNma. 
A  person  capable  of  reading  and  understanding  an  instrument  which  he 
signs,  is  bound  in  law  to  know  the  contents  thereof,  unless  prevented  by  somft 
fraudulent  device,  such  as  the  substitution  of  one  instrument  for  another. 

8.  Same — Plea  to  Jurisdiction. 

In  an  action  for  breach  of  a  bond  given  in  a  suit  in  equity  brought  by  a 
stockholder  in  behalf  of  himself  and  other  stockholders,  the  obligors  cannot 
defeat  the  action  by  pleading  that  the  court  had  no  jurisdiction  of  the  suit  in 
equity  because  the  Dili  failed  to  allege  that  the  corporation  hait  been  requested 
and  had  refused  to  bring  the  suit,  the  record  made  part  of  the  plea  showing 
that  the  defendant  was  personally  served  and  appear^  in  such  suit. 

4.  Bond— Duress— Surety. 

Duress  at  common  law,  when  no  statute  is  violated,  is  a  personal  defense 
that  can  only  be  set  up  bv  the  person  subjected  to  the  duress,  and  duress  to  the 
principal  upon  a  bond  will  not  avoid  the  obligation  of  the  surety ;  at  least,  unless 
the  surety,  at  the  time  of  executing  the  obligation,  is  ignorant  of  the  circtim- 
stances  which  made  it  voidable  by  the  principal. 

ft.  Same— IIeleabe  before  Breach. 

A  release  by  the  receiver  of  a  corporation,  appointed  in  Pennsylvani^k,  Is  not 
a  good  ground  for  defense  in  an  action  brought  for  a  breach,  which  consisted 
in  the  non-performance  of  a  decree  afterwards  passed  by  the  supreme  court  of 
Rhode  Island. 

Action  of  Debt  on  Bond. 

Edwin  Metcalf,  for  plaintiffs. 

Saml.  72.  Honey  and  Arnold  Oreene,  for  defendant. 

Before  Gbat  and  Colt^  JJ. 

Gbat,  Justice.  This  is  an  action  of  debt,  oommenced  in  the  su- 
preme court  of  the  state  of  Bhode  Island,  on  March  3, 1888,  by  four  cit- 
izens of  Bhode  Island  against  a  citizen  of  New  York,  on  a  bond  dated 
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Angust  24,  1868y  and  executed  by  Thomas  C.  Durant  as  prinoipal* 
and  the  defendant  and  S.  Dexter  Bradford  as  sureties,  binding  them 
jointly  and  severally  to  the  plaintiffs  in  the  sum  of  $53,735,  the 
condition  of  which  is  that  Durant  ''shall  on  his  part  abide  and  per- 
form the  orders  and  decrees  of  the  supreme  court  of  the  state  of  Bhode 
Island  in  the  suit  in  equity  of  Isaac  P.  Hazard  and  others  against 
Thomas  G.  Durant  and  others,  now  pending  in  said  court  within  and 
for  the  county  of  Newport." 

The  breach  assigned  in  the  declaration  is  that  Durant  has  not  per- 
formed a  decree  by  which  that  court,  on  December  2,  1882,  ordered 
him  to  pay  into  its  registry  the  sum  of  $16,071,659.97. 

After  oyer  prayed  and  granted,  the  defendant  filed  10  pleas  in  bar, 
and  the  case  was  removed  on  his  petition  into  this  court,  where  the 
plaintiffs  have  filed  special  demurrers  to  five  of  the  pleas,  which  have 
now  been  argued  and  will  be  considered  in  their  order. 

The  second  plea  alleges  that  the  supposed  writing  obligatory  "was 
obtained  from  the  said  defendant  by  the  said  plaintiffs,  and  others  in 
collusion  with  them,  by  fraud,  covin,  and  misrepresentation,  and  that 
the  said  writing  was  executed  in  confidence  of  such  misrepresenta- 
tions." The  demurrer  to  this  plea  assigns  for  cause  that  the  defend- 
ant therein  "nowhere  sets  forth  any  instance  of  or  facts  constituting 
fraud  or  covin,  nor  does  he  set  forth  the  misrepresentations  by  which 
said  writing  obligatory  is  alleged  to  have  been  obtained."  This  plea 
is  drawn  in  accordance  with  the  rules  and  forms  given  in  1  Chit. 
PI.  (7th  Eng.  and  16th  Amer.  Ed.)  564,  608,  and  2  Chit.  PL  393. 
But  the  only  authorities  which  Mr.  Ghitty  cites  are  the  early  prece- 
dents of  Wimbish  v.  TaiU>oi8,  1  Plow.  38a,  54a,  and  Tresham's  Case,  9 
9  Bep.  1076,  110a,  in  which  it  is  said  "covin  is  so  secret,  whereof 
by  intendment  another  man  cannot  have  knowledge;"  and  the  obiter 
dictum  of  Lord  Ellenbobouoh  in  Hill  v.  Montagu,^  2  Maule  &  S.  377, 
378,  that  "fraud  and  covin  usually  consist  of  a  multiplicity  of  cir- 
cumstances, and  therefore  it  might  be  inconvenient  to  require  them 
to  be  particularly  set  forth."  Both  these  reasons  find  a  conclusive 
answer  in  the  clear  and  emphatic  statement  of  Mr.  Justice  Bullbb, 
that  by  every  rule  of  pleading  "wherever  one  person  charges  another 
with  fraud,  he  must  know  the  particular  instances  on  which  his 
charge  is  founded,  and  therefore  ought  to  disclose  them.  The  rule 
in  pleading  is  this :  that  wherever  a  subject  comprehends  multiplic- 
ity of  matters,  to  avoid  perplexity,  generality  of  pleading  is  allowed, 
as  a  bond  to  return  all  writs,  etc.  But  if  there  be  anything  specific 
in  the  subject,  though  consisting  of  a  number  of  acts,  they  must  be 
aU  enumerated."  J' Anson  v.  Stuart,  1  Term  B.  748,  753.  And  by 
the  weight  of  modern  authority,  English  and  American,  it  is  well  set- 
tled that  at  law,  as  in  equity,  a  mere  allegation  of  fraud  in  general 
terms,  without  stating  the  facts  on  which  the  charge  rests,  is  in- 
sufficient. Lord  Chancellor  Selboubne,  Lord  Hathbblet,  and  Lord 
Blackbubn,  in  Wallingford  v.  Mutual  Sac.  5  App.  Cas.  685,  697,  701, 
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709 '/Service  v.  Heermance,  2  Johns.  96;  Brereton  v.  Hull,  1  Denio, 
75 ;  Weld  v.  LocAe,  18  N.  H.  141 ;  Bell  v.  Lamprey,  62  N.  H.  41 ;  PAti- 
iip«  V.  Potter,  7  E.  I.  289,  300;  Sterling  v.  MercanttZ^  Ins.  Co.  33 
Pa.  St.  76;  (?ife«  v.  WiUiams,  3  Ala.  316;  Hynson  v.  Dunn,  6  Ark. 
395;  HaZtf  v.  West  Virginia  Co.  11  W.  Va.  229;  Capuro  v.  Builders* 
Ins.  Co.  39  Cal.  123;  Cole  v.  Joiwt  Ojjera  Hot/M,  79  111.  96. 

The  third  plea  (relying  upon  the  distinction  affirmed  in  Oriswold, 
PetWy  13  B.  L  125,  to  exist  between  a  bond  to  ** abide  and  perform" 
and  a  bond  to  "abide"  a  decree)  alleges  that  the  "said  writing  was  ob- 
tained from  the  said  defendant  by  the  plaintiffs,  and  by  others  in  col- 
lusion with  them,  by  fraud,  covin,  and  misrepresentation;  that  is  to 
say,  that  heretofore  the  said  Thon^as  G.  Durant  was  arrested  on  a 
writ  of  ne  exeat,  issu.ed  from  the  supreme  court  of  the  state  of  Bhode 
Island,  in  a  suit  in  equity,  wherein  one  Isaac  P.  Hazard  was  complain- 
ant, and  the  said  Durant  and  others  respondents,  which  suit  is  the  suit 
in  equity  mentioned  in  the  condition  to  said  supposed  writing  obliga- 
tory; and  that  the  plaintiffs,  with  other  persons  colluding  with  them 
and  assisting  them  as  their  agents  and  attorneys,  procured  the  signa- 
ture of  the  defendant  to  said  supposed  writing  obligatory,  representing 
to  him  that  said  writing  was  a  bail-bond,  and  a  bond  conditioned  that 
said  Durant  should  abide  the  orders  and  decrees  of  the  said  supreme 
court  in  said  cause ;  and  that  the  defendant  signed  and  sealed  said 
writing,  relying  upon  and  believing  such  representations  made  by  the 
plaintiffs,  and  such  other  persons  colluding  with  them  and  assisting 
them  as  their  agents  and  attorneys,  all  which  representations  were 
untrue  and  false,  and  by  means  of  said  misrepresentations  the  de- 
fendant, in  confidence  thereof,  signed  and  sealed  said  writing."  For 
causes  of  demurrer  to  this  plea,  the  plaintiffs  have  assigned  that  the 
defendant  does  not  allege  therein  that  he  is  an  illiterate  or  a  blind 
person,  and  that  upon  his  request  to  have  the  writing  read  to  him  it 
was  falsely  read,  nor  that  he  had  not  himself  read  it,  nor  that  he  was 
ignorant  of.  its  contents,  nor  that  bis  signaturis  to  it  was  obtained  by 
the  fraudulent  substitution  of  it  for  another  instrument,  which  it  was 
his  intention  to  execute  as  surety,  nor  any  other  facts  showing  that 
he  did  not  in  fact  know  and  was  not  bound  in  law  to  know  its  legal 
tenor  and  effect,  or  which  would  entitle  him  to  rely  upon  the  alleged 
representations  of  the  plaintiffs  and  their  agents  and  attorneys. 
This  plea  is  clearly  insufficient,  for  the  reasons  assigned  in  the  de- 
murrer. A  person,  capable  of  reading  and  understanding  an  instru- 
ment which  he  signs,  is  bound  in  law  to  know  the  contents  thereof, 
unless  prevented  by  some  fraudulent  device,  such  as  the  fraudulent 
substitution  of  one  instrument  for  another.  This  plea  does  not  aver 
any  fact  to  excuse  or  justify  the  defendant  in  relying  upon  the  rep- 
resentations alleged  to  have  been  made  in  behalf  of  the  plaintiffs. 
Thoroughgood's  Case,  2  Eep.  9;  Anon.  Skin.  169;  Maine  Ins.  Co.  v. 
Hodgkins,  66  Me.  109;  Seeright  v.  Fletcher.  6  Blackf.  380;  Hawkins 
T.  Hawkins,  60  Cal.  658. 
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The  fourth  plea,  of  which  a  copy  of  the  bill  and  record  in  the  suit 
in  equity  in  the  supreme  court  of  Bhode  Island,  mentioned  in  the 
bond  sued  on,  is  made  part,  alleges  that  it  appears  from  an  inspec- 
tion of  that  bill  and  record  that  that  court  had  no  jurisdiction  of  the 
bill,  or  of  the  matter  therein  set  forth,  and  that  there  was  nothing  al- 
leged in  the  bill  upon  which  that  court  could  make  any  valid  order 
or  decree  whatever,  except  to  dismiss  the  bill,  and  that  no  decree  had 
been  made  in  the  suit  which  the  defendant  could  be  lawfully  called 
upon  to  abide  and  perform.  This  plea  is  demurred  to,  on  the  ground 
that  it  nowhere  alleges  that  that  court  had  not  jurisdiction  of  that 
suit  by  reason  of  Durant's  appearing  therein  as  defendant  or  sub- 
mitting himself  to  the  jurisdiction  of  the  court,  or  that  that  court 
had  not  jurisdiction  of  the  suit  and  of  Durant,  or  that  its  orders  and 
decrees  therein  were  not  valid  and  binding  upon  him.  The  record 
of  that  suit  shows  that  personal  service  was  made  on  Durant  within 
the  jurisdiction  of  the  court,  and  that  he  appeared  in  the  suit.  The 
bond,  so  far  as  this  plea  shows,  was  voluntarily  given  by  Durant,  and 
by  the  defendant  as  his  surety.  The  only  ground,  appearing  on  the 
record  or  suggested  in  argument,  for  impugning  the  jurisdiction  of 
the  court,  is  that  the  bill,  which  was  filed  by  Hazard,  in  behalf  of  him- 
self and  other  stockholders  in  the  Credit  Mobilier  of  America,  to 
charge  Durant  with  certain  funds  of  that  corporation,  did  not  contain 
sufficient  allegations  that  the  corporation  had  been  requested  and  bad 
refused  to  bring  suit  against  Durant,  to  support  a  bill  in  behalf  of  the 
stockholders,  within  the  rule  established  by  the  supreme  court  of  the 
United  States  in  Hawesy.  Oaklatid,  104  U.  S.  450.  But  the  supreme 
court  of  Bhode  Island  is  a  court  of  general  equity  jurisdiction,  and 
as  such  entertained  that  suit.     Pub.  St.  B.  I.  c.  192,  §  8 ;  Hazard  v. 

Durant,  11  B.  I.  195,  and  14  B.  I. •     The  defect  suggested  is  not 

want  of  jurisdiction  over  the  whole  subject,  but  incompleteness,  in 
the  statement  of  the  facts  required  to  justify  the  stockholders  in  in- 
voking the  exercise  of  that  jurisdiction.  Such  a  defect  or  informality 
cannot  be  availed  of  by  either  of  the  obligors  to  defeat  an  action  upon 
the  bond;  and  whether  want  of  jurisdiction  of  the  former  suit  on  any 
ground  could  be  set  up  in  defense  of  this  action  need  not  be  consid- 
ered.    Jeaup  V.  Hill,  7  Paige,  95 ;  Oristvold,  Pet'r,  vhi  supra. 

The  fifth  plea  alleges  that  Durant,  at  the  time  and  place  of  the 
making  of  the  supposed  writing  obligatory,  '*was  unlawfully  impris- 
oned by  the  said  plaintiffs  and  others  in  collusion  with  them,  and 
then  and  there  detained  in  prison,  until,  by  the  force  and  duress  of 
imprisonment  of  him,  the  said  Thomas  G.  Durant,  he,  with  the  said 
defendant  as  surety,  made  the  said  writing,  signed  and  sealed  and 
delivered  the  same  to  the  said  plaintiffs  as  their  deed."  To  this  plea 
the  plaintiffs  have  demurred,  because  it' does  not  allege  that  the 
writing  was  executed  by  the  defendant  under  force  and  daress  of  im- 
prisonment of  himself,  nor  that  he  did  not  voluntarily  execute  it  as 
surety  with  knowledge  that  it  was  executed  by  Durant  as  principal 


Digitized  by 


Google 


182  FBDEBAL  BBPOfiTEB. 

under  force  and  duress  of  imprisonment,  as  alleged  in  the  plea.  This 
plea  does  not  set  forth  facts  enough  to  make  out  a  defense.  Buresi3 
at  common  law,  where  no  statute  is  violated,  is  a  personal  defense, 
which  can  only  be  set  up  by  the  pesson  subjected  to  the  duress;  and 
duress  to  the  principal  will  not  avoid  the  obligation  of  a  surety;  at 
least,  unless  the  surety,  at  the  time  of  executing  the  obligation,  is  ig- 
norant of  the  circumstances  which  render  it  voidable  by  the  princi- 
pal. Thompson  v.  Lockwood,  16  Johns.  256;  Fisher  v.  Shattuck,  17 
Pick.  252;  Robinson  v.  Gould,  11  Cush.  55;  Bowman  v.  HiUer,  130 
Mass.  153;  Harris  v.  Carmody^  131  Mass.  61;  Oriffith  v.  Sitgreaves, 
90  Fa.  St.  161.  The  case  of  Hawes  v.  Marchant,  1  Curtis,  136,  in 
this  court,  was  not  a  case  of  duress  at  common  law,  but  of  oppres- 
sion by  the  illegal  exercise  of  official  power  in  excess  of  statute  au- 
thority, and  was  decided  upon  that  ground. 

The  seventh  plea,  setting  up  a  release  executed  to  Durant  in  1881 
by  a  receiver  of  the  corporation  appointed  in  Pennsylvania,  is  clearly 
bad,  because  that  release  was  executed  a  year  before  the  decree  of 
the  supreme  court  of  Rhode  Island,  the  non-performance  of  which  is 
the  breach  alleged  in  the  declaration.  The  release,  if  it  had  any 
legal  effect,  could  only  be  availed  of  by  pleading  it  in  that  court  be- 
fore  the  decree.     Biddle  v.  Wilkins,  1  Pet.  686. 

Demurrers  sustained. 


In  re  Ah  Quan. 
iOircuit  OourU  -Z>.  California.    August  7, 1884.) 
OnnnsflB  Restbiction  Acts  —  Obbtifioatb  of  Golleotob  op  Pobt  —  Evi- 

DBNCB. 

With  reference  to  Chinese  laborers  re-entering  the  United  States  after  hav- 
ing once  left,  congress  did  not  intend,  in  the  amendatory  act  of  July  6,  1884, 
that  the  certificate  of  the  collector  of  the  port,  required  by  section  4  of  the  orig^ 
inal  statute,  should  be  produced  by  such  Chinamen  as  had  departed  from  the 
United  States  before  it  would  have  been  possible  to  obtain  the  certificate  from 
the  collector.  The  presentation  of  such  a  certificate  gives  the  Chinese  a  prima 
facie  privilege  to  return,  but  the  privilege  may  rest  upon  evidence  other  than 
the  certificate,  bearing  upon  the  facts  it  would  have  proved. 
Sahb  —  CHmssB,  Othbb  than  Labobbbs,  En  Route  to  UNixBd  Statbs  on 
July  6, 1884. 

Chinese,  other  than  Chinese  laborers  entitled  under  the  treaty  with  China, 
and  not  prohibited  from  entering  the  United  States  by  the  restriction  acts,  who 
left  China  or  other  foreign  countrv  before  July  5,  1884,  on  their  way  to  enter 
the  United  States,  are  now  entitled  to  enter,  upon  such  satisfactory  evidence 
as  was  recognissed  as  competent  and  sufficient  before  the  amendatory  act  of 
July  4,  1884. 
Same— Cbbtificatb — Gk)OD  Only  to  Admit  Individual  Described  in  It. 

The  certificate  required  of  returning  Chinese  cannot  entitle  the  wife  or  chil- 
dren of  the  holder  to  enter  with  him.  There  must  be  either  an  independent 
certificate  for  each,  or  else  the  certificate  issued  to  the  husband  or  father  must 
contain  also  a  certificate  of  the  facts  required,  both  as  to  the  wife  and  each 
minor  child  sought  to  be  introduced. 
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On  Habeas  Corpus. 

S.  O.  Hilborn,  U.  S.  Atty.,  for  the  United  States. 

T.  D.  Riordon,  E.  D.  Wheeler,  Harvey  Brown,  and  L.  J.  Mom-y, 
for  petitioner. 

Before  Sawyer  and  Hoffman,  JJ. 

Sawyer,  J.  Upon  careful  consideration  of  the  act  approved  July 
5,  1884,  to  amend  an  act  entitled  "An  act  to  execute  certain  treaty 
stipulations  relating  to  Chinese,"  etc.,  we  hold  and  we  have  determined, 
in  passing  upon  the  right  of  Chinese  to  enter  the  United  States,  to  be 
governed  by  the  rules  as  stated  in  the  following  propositions : 

1.  Chinese  laborers  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,  and  who  departed  from  the  United 
States  prior  to  June  6, 1882,  before  the  collector  of  the  port  was  pre- 
pared to  give  the  certificate  required  by  section  4  of  the  original  act, 
are  entitled  to  re-enter'lhe  United  States  on  satisfactory  evidence, 
other  than  the  certificate  prescribed  in  said  section  4,  that  they  re- 
sided in  the  United  States  on  November  17,  1880,  or  came  into  the 
United  States  between  that  date  and  August  4, 1882.  There  is  noth- 
ing in  the  amendatory  act  on  this  p'oint  that  requires  a  construction 
more  unfavorable  to  Chinese  laborers  than  that  given  by  us  in  Leong 
Yick  Dew,  19  Fed.  Rep.  490,  to  the  original  act.  Dropping  the  word 
"and,"  after  the  clause  in  section  3  in  the  original  act,  "the  two  fore- 
going sections  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States  on  the  seventeenth  day  of  November,  1880,"  etc.,  and 
substituting  therefor  in  the  amendatory  act,  *'nor  shall  said  sections 
apply  to  Chinese  laborers  who  shall  produce  to  said  master,  etc., 
*  *  *  the  evidence  hereinafter  in  this  act  required  of  his  being 
one  of  the  laborers  in  this  section  mentioned,"  makes  two  classes — 
the  general  class,  embracing  all  who  were  in  the  United  States  be- 
tween the  two  dates,  and  the  sub-class,  being  those  of  that  class  who 
could  obtain  the  certificate  provided  for  in  the  next  following  section 
4.  This  change  renders  the  propriety  oi  our  construction  of  the  orig- 
ginal  act  still  more  apparent,  and  seems  intended  to  affirm  it.  Sec- 
tion 4  only  applies,  and  in  the  nature  of  things  can  only  apply,  to 
those  Chinese  laborers  in  the  country  at  the  dates  mentioned,  who  de- 
parted from  the  country  after  the  passage  of  the  act.;  for  as  to  those 
who  had  already  departed  it  was  impossible  for  the  collector  to  go  on 
board  of  the  vessel  before  their  departure  and  make  the  prescribed  list, 
or  deliver  the  prescribed  certificate.  The  last  clause  of  section  4,  mak- 
ing the  prescribed  certificate  "the  only  evidence  permissible  to  es- 
tablish a  right  of  r6-entry,"  has  reference  alone  to  those  Chinese  la- 
borers provided  for  in  the  first  part  of  the  same  section,  and  in  the 
nature  of  things  could  only  refer  to  that  class,  for  as  to  no  other 
could  the  collector  possibly  go  aboard  the  vessel  before  her  departure 
and  make  the  list  and  issue  the  certificate.  The  act  certainly  did 
not  contemplate  that  the  collector  should  perform  these  acts  upon 
vessels  and  in  regard  to  Chinese  laborers  already  gone.     The  Ian* 
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guage  is,  "the  said  certificate  shall  be  the  only  evidence/'  etc.  What 
is  the  **8aid  certificate?"  Clearly,  the  certificate  which  the  collector 
is  to  issue  to  the  departing  laborer,  in  pursuance  of  the  provisions  of 
the  first  clause  of  the  section,  upon  going  aboard  the  vessel  and  mak- 
ing  the  required  list  before  her  departwre.  It  could  be  no  other.  No 
other  certificate  is  provided  for,  and  this  could  not  be  done,  and  con- 
gress did  not  do,  or  intend  to  do,  so  unreasonable  a  thing  as  to  give 
a  right  to  a  certificate,  and  impose  the  correlative  duty  to  produce  it, 
as  to  persons  who  had  already  departed  before  the  passage  of  the  act, 
and  could  not  obtain  it.  The  act  imposes  a  duty  and  obligation  on 
the  government,  through  the  collector,  correlative  and  precedent  to 
the  obligation  imposed  on  the  Chinese  laborer  to  produce  the  pre- 
scribed certificate,  and  the  obligation  of  the  latter  to  produce  the  cerr 
tificate  necessarily  arises  subsequently  to,  and  is  dependent  upon,  the 
performance  of  the  correlative  and  precedeilt  duty  and  obligation  on 
the  part. of  the  government  to  furnish  it.  To  hold  that  congress  in- 
tended to  require  the  performance  of  the  dependent  obligation  on  the 
part  of  the  Chinese  laborer  until  the  government  has  discharged  its 
correlative  and  precedent  duty  and  obligation  upon  which  his  obliga- 
tion rests,  imposed  by  the  act,  by  furnishing  the  certificate  and  thereby 
rendering  it  possible  for  him  to  produce  it,  would  be  to  attribute  to 
congress  a  deliberate  intent  to  enact  a  palpable  and  glaring  absurd- 
ity, thereby  violating  one  of  the  most  venerable  canons  of  statutory 
construction,  that  a  statute  must  not  be  so  construed  as  to  lead  to  an 
absurd  conclusion.  We  must  conclude,  therefore,  that  it  was  not  in- 
tended to  require  the  production  of  the  certificate  by  those  who  de- 
parted from  the  country  before  it  was  possible  to  obtain  it.  And 
that  congress  did  not  intend  to  exclude  such  Chinese  laborers  as 
were  in  the  country  at  the  time  mentioned  is  clearly  manifest,  be- 
cause it  has  said  so  in  express  terms  in  the  provision  of  section  3» 
"that  the  two  foregoing  sections  [excluding  Chinese  laborers]  shall 
not  apply  to  Chinese  laborers  who  were  in  the  United  States  on  the 
seventeenth  day  of  November,  1880,"  etc.  It  is  clear,  from  the  neces- 
sities of  the  case,  that  this  section  is  only  applicable  to  those  who 
departed  after  the  passage  of  the  act,  and  who  had  the  opportunity 
to  procure  the  certificate.  To  hold  otherwise  would  be  to  render 
this  clause,  making  the  impossible  certificate  the  only  evidence  as  to 
those  who  had  departed  before  the  passage  of  the  act,  absolutely  in- 
consistent with  the  clause  of  section  3  referred  to,*  that  the  preceding 
sections  "shall  not  apply  to  Chinese  laborers  who  were  in  the  United 
States"  at  the  designated  period,  and  render  that  provision  wholly 
nugatory,  as  well  as  to  violate  the  treaty  which  the  act  professes  to 
execute  and  not  to  abrogate.  The  different  provisions  of  the  statute 
must  be  so  construed,  if  possible^  that  the^  can  stand  together,  and 
not  so  as  to  nullify  each  other. 

The  clause  of  the  amendment  making  the  certificate  the  only  evi^ 
dence  as  to  those  to  whom  it  is  applicable  of  a  right  to  re-enter  the 
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United  States,  only  declares  in.  express  and  explicit  terms  what  we 
held  the  original  act  to  mean,  and  in  no  way  changes  its  effect,  in 
this  particular,  as  we  had  construed  it.  Our  construction  of  the  orig- 
inal act  in  Leong  Yiek  Dew^  19  Fed.  Bep.  491,  was  before  congress 
at  the  time  of  the  passage  of  the  amendatory  act.  If  it  had  been  in- 
tended to  make  the  amendment  as  to  the  prescribed  certificate  being 
the  only  evidence  of  a  right  to  return  applicable  to  those  Chinese 
laborers  who  were  in  the  country  at  the  date  of  the  treaty,  and  who 
departed  after  that  date  and  before  it  was  possible  to  obtain  the  cer- 
tificate required,  as  to  whom  we  had  before  distinctly  held  it  to  be  in- 
applicable, congress  would  certainly  have  amended  the  first  clause 
of  section  3  so  as  to  read,  in  substance,  as  follows : 

"The  two  preceding  sections  shall  not  apply  to  Chinese  laborers  who  were 
in  the  United  States  on  the  seventeenth  day  of  November,  1880,"  etc.,  ''ea>- 
cespt  as  to  those  who  departed  from  the  United  States  after  said  seventeenth 
day  of  NovejnbeTt  1880,  and  before  the  passage  cf  the  act,  or  bffore  it  was 
possible  to  obtain  such  certificate.** 

This  is,  in  effect,  the  way  those  who  insist  upon  the  production  of 
such  certificate  by  that  class,  as  the  only  evidence  of  their  right  to 
re-enter  the  United  States,  must  read  it  in  order  to  sustain  their  view. 
Congress  has  not  introduced  any  such  exception,  and  we  are  not  au- 
thorized to  interpolate  it  into  the  act.  To  do  so  would  be  to  legis- 
late, not  to  construe.  The  action  of  congress  in  not  introducing  any 
exception  of  the  kind  indicated,  in  view  of  our  well-known  previous 
construction  of  the  original  act  on  this  very  point,  is,  in  effect,  an 
emphatic  approval  of  that  construction. 

The  requirements  of  the  certificate  have,  it  is  true,  been  enlarged, 
but  this  in  no  way  affects  the  act  in  this  respect  as  construed  by  us 
upon  any  disputed  point  of  construction.  We  are  entirely  satisfied 
with  the  decision  in  the  case  cited,  and  adhere  to  it,  and  apply  it  to 
the  amended  act,  to  which  it  is  as  clearly  applicable  as  to  the  orig* 
inal,  and,  we  think,  more  clearly  so. 

The  United  States  attorney  insists  that  it  ought  now  to  be  conclu* 
Bively  presumed  that  all  Chinese  laborers  who  departed  between  the 
dates  named  have  already  returned.  Congress  has  not  provided 
that  there  shall  be  any  such  presumption,  conclusive  or  otherwise, 
and  we  are  not  authorized  to  legislate  or  incorporate  any  such  pre- 
sumption into  the  act. 

2.  The  only  evidence  upon  which  Chinese  laborers  who  departed 
from  the  United  States  after  June  6, 1882,  can  now  be  admitted,  is  a 
certificate  containing  all  the  essential  matters  required  by  section  4 
of  the  original  act,  or  the  certificate  provided  for  in  the  amendatory 
act;  and  Chinese  laborers  who  departed  from  the  United  States  prior 
to  July  5, 1884,  or  before  the  collector  was  prepared  to  issue  certifi- 
cates under  the  latter  act,  having  such  a  certificate  regularly  issued 
under  the  act  of  1882,  and  who  produce  it  to  the  collector  on  their 
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return,  are  prima  facie  entitled  to  re-enter  the  United  States,  al- 
though they  do  not  arrive  till  after  July  5,  1884. 

3.  Chinese  laborers  who  have  departed  from  the  United  States 
since  the  collector  has  been  prepared  and  ready  to  farnish  the  cer* 
tificates  required  by  section  4  of  the  restriction  act,  as  amended  by 
the  said  act  of  July  5, 1884,  can  only  re-enter  the  United  States  upon 
the  production  of  the  certificate  required  by  said  amendment,  which 
is  the  only  evidence  to  show  a  prima  facie  right,  in  such  cases,  to  re- 
enter the  United  States.  Should  the  United  States  produce  evidence 
to  overthrow  such  prima  facie  evidence  of  a  right  to  re-enter  the 
United  States,  the  party  claiming  the  right  to  re-enter  may  rebut 
such  evidence  produced  by  the  United  States,  by  any  evidence  gen- 
erally competent  under  the  ordinary  rules  of  evidence. 

4.  Chinese  other  than  Chinese  laborers,  entitled,  under  the  treaty 
with  China,  and  not  prohibited  from  entering  the  United  States  by 
the  said  restriction  acts,  who  left  China  or  other  foreign  country  be- 
fore July  5,  1884,  on  their  way  to  enter  the  United  States,  are  now 
entitled  to  enter  upon  such  satisfactory  evidence  as  was  recognized 
as  competent  and  sufficient  before  the  passage  of  said  amendatory 
act  of  July  5,  1884. 

5.  The  wife  or  minor  child  of  a  man  of  the  Chinese  race  entitled 
to  come  to  the  United  States,  other  than  a  Chinese  laborer,  is  a  ''Chi- 
nese person,"  within  the  meaning  of  said  original  and  amendatory 
restriction  acts,  and  entitled  to  enter  upon  the  production  of  the  re- 
quired certificate,  but  not  otherwise,  under  the  provisions  of  the  said 
amendatory  act.  They  cannot,  nor  can  either  of  them,  enter  upon 
the  certificate  issued  to  the  husband  or  father  alone,  not  embracing 
the  required  description  and  name  of  the  wife  or  child.  There  must 
be  either  an  independent  certificate,  such  as  required,  or  the  certifi* 
cate  issued  to  the  husband  or  father  must  also  contain  a  certificate 
of  the  facts  required  by  the  statute,  both  as  to  the  wife  and  as  to 
each  minor  child  sought  to  be  introduced.  But  the  wife  and  minor 
children,  who  have  not,  in  fact,  adopted  the  occupation  of  a  laborer, 
of  a  Chinese  man,  should  be  deemed  to  belong  to  the  class  to  which 
the  husband  or  father  belongs. 

I  will  say  in  regard  to  the  last  proposition  that  the  amendatory 
act  says:  "Every  Chinese  person  other  than  a  laborer  ♦  *  ♦" 
shall  procure  the  prescribed  certificate.  It  does  not  say  every  Chi- 
nese person  except  the  wife  or  child  of  one  having  a  certificate;  and 
we  are  satisfied  that  the  provision  embraces  every  Chinese  individual. 
Webster  defines  a  "person"  to  be  an  individual  of  the  human  race, 
and  includes  men,  women,  and  children^  Bouvier's  Law  Dictionary 
also  defines  the  word  "person"  as  including  men,  women,  and  chil- 
dren. "Every  Chinese  person"  is  a  term  of  broad  significance,  and 
manifestly  includes  all,  as  used  in  this  act  of  congress.  We  are  un- 
able to  give  it  any  other  construction.     We  are  not  authorized  to 


Digitized  by  VjOOQIC 


UNITXD   STATES   V.  WBBSTEB.  187 

introduce  a  provision  like  this:  every  Chinese  person  '* except  the 
wife  and  child  of  a  Chinese  man  presenting  the  required  certificate.** 
That  would,  also,  be  legislating,  rather  than  construing.  We  do  not 
perceive  that  it  would  make  any  great  difference,  when  the  construc- 
tion becomes  known,  and  it  is  the  natural  construction  which  any  one 
would  put  on  the  act.  The  husband,  when  he  obtains  a  certificate 
for  himself,  can  as  readily  obtain  it  for  his  wife  and  child, — either  an 
independent  certificate,  or  have  the  name  and  facts  showing  the  re- 
lations of  the  parties  introduced  into  his  own  certificate  concerning 
them  all.  Any  other  construction  would  open  the  door  to  extensive 
frauds  that  might  be  perpetrated,  because  there  can  be  no  distinc- 
tion between  an  infant  from  the  time  he  is  born  until  he  is  21  years 
of  age.  He,  in  law,  is  a  minor — ^an  infant — until  his  majority,  under 
the  control  of  his  father  and  a  part  of  his  father's  family.  There 
are  a  great  many  coming  here  from  12  to  21  years  of  age,  and  any 
one  who  might  choose  to  father  these  minor  children  might  bring  any 
number  of  them  hither  if  the  construction  claimed  for  it  is  allowed. 
It  would  open  the  door  to  frauds  and  difficulties,  whereas,  now,  on 
>  the  construction  adopted,  the  requirements  of  the  act  are  very  clear, 
and  can  be  readily  complied  with  by  the  party  applying  for  a  certifi- 
cate for  himself,  by,  at  the  same  time,  procuring  one  for  his  wife  and 
child,  or  having  the  proper  facts  incorporated  into  his  own  certificate. 
These  are  the  propositions  which  we  adopt  in  the  construction  of  the 
new  act,  and  which  we  propose  to  apply  in  passing  upon  the  ques- 
tions arising  in  the  cases  that  are  now  before  us. 


Ukitbd  States  v.  Webster.* 
{Ditlriei  Courts  D.  Indiana.    May  Term,  1884.) 

I.  IkDICTMENT— SOLDIBRfl*  DISCHARGE  FaPBBS— WrTHHOLDmO  OF. 

The  act  of  May  21, 1872,  (17  St.  at  Larg^e,  IS  ,)  *'  prohibiting  the  retention  of 
soldiers' discharges  by  claim  agents  and  attorneys,"  isstUl  in  force  as  to  the 
retention  of  soldiers'  discharges ;  and  while  not  carried  into  the  Revised  Stat- 
utes, neither  is  any  portion  of  it  embraced  in  any  section  of  the  Revision,  within 
the  meaning  of  the  <*  repeal  provisions  *'  (Rev.  St.  H  ^5d5,  5596,)  and  it  is  not 
therefore  affected  nor  changed  by  the  ReTision. 
L  8amb— Rev.  St.  f  5485~Land-Warrakt8. 

Section  5485,  Rev.  St.,  is  taken  textually  from  section  31,  act  of  March  3, 1873, 
(17  St.  at  Large,  585,)  which  act  impliedly  repealed  that  part  of  the  act  of  1872, 
9upra,  relating  to  the  withholding  of  land- warrants ;  but  section  5485,  Rev.  St., 
per  $$,  does  not  in  any  way  concern  nor  affect  the  act  of  1872  in  respect  to  dis- 
charge papers. 

On  Motion  for  Instruction  to  Jury. 
BcJcer,  Hard  d  Hendricks^  for  defendant. 

1  Reported  by  Chas.  H.  McCarer,  Esq.,  Asst.  U.  S.  Dist.  Atty. 
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Chas.  L.  Holstein,  U.  S.  Atty.,  and  Chaa.  H.  McCarer^  Aset.  U.  S, 
Atty.,  for  the  United  States. 

Woods,  J.  The  first  count  of  this  indictment  is  predicated  upon 
tbe  act  of  congress  approved  May  21,  1872,  and  charges  the  defend- 
ant with  having  unlawfully  withheld  a  discharge  paper  from  its 
owner.  Counsel  for  tbe  defendant  ask  an  instruction  to  the  jury  to 
the  effect  that  this  law  was  repealed  by  the  enactment  of  the  Bevised 
Statutes  of  the  United  States,  section  6485,  of  which,  it  is  claimed  by 
counsel,  embraces  a  portion  of  the  act  in  question,  namely,  the  por« 
tion  which  makes  it  a  misdemeanor  to  withhold  a  land-warrant  tiom 
the  owner  without  his  consent.  In  the  judgment  of  the  court  the  in- 
struction must  be  denied.  The  "repeal  provisions"  of  the  Bevised 
Statutes  (title  74,  §§  5595,  65^6)  are  to  the  effect  that  the  Bevision 
shall  be  deemed  to  "embrace  the  Statutes  of  .the  United  States,  gen- 
eral and  permanent  in  their  nature,  in  force  on  the  first  day  of  De- 
cember, one  thousand  eight  hundred  and  seventy-three,  as  revised 
and  consolidated  by  commissioners  appointed  under  an  act  of  con- 
gress," and  that  "all  acts  of  congress  passed  prior  to  said  first  day  of 
December,  *  »  *  any  portion  of  which  is  embraced  in  any  sec- 
tion of  said  Bevision,  are  hereby  repealed :  provided,  that  *  *  • 
all  acts  of  congress  passed  prior  to  said  last-named  day,  no  part  of 
which  are  [is]  embraced  in  said  Bevision,  shall  not  be  affected  or 
changed  by  its  enactment." 

While  the  act  of  1872,  in  the  terms  of  its  enactment,  embraces  land- 
warrant  as  well  as  discharge  papers,  it  had  been  repealed  in  respect 
to  land-warrants  before  the  enactment  of  tbe  Bevision,  and  conse- 
quently it  cannot  be  said  with  propriety  that  the  provisions  of  sec* 
tion  5485  of  the  Bevision,  in  respect  to  the  withholding  of  land-war- 
rants, was  taken  from  the  act  in  question.  On  the  contrary,  it  is 
plain  that  section  5485  was  taken  textually  from  section  31  of  the 
act  of  congress,  approved  March  8,  1878,  entitled  "An  act  to  revise, 
consolidate,  and  amend  the  laws  relating  to  pensions."  17  St.  585. 
This  section  (31)  declares  it  to  be  a  high  misdemeanor  to  withhold 
wrongfully  from  the  owner  the  land-warrant  issued  to  him,  and  pro- 
vides for  different  and  severer  punishments  than  are  required  for  the 
like  offense  by  the  act  of  1872,  and  consequently,  by  implication,  re- 
peals that  act  in  respect  to  land-warrants;  but  as  a  repeal  by  impli- 
cation,  in  such  a  case,  goes  no  further  than  the  inconsistency  between 
the  later  and  the  earlier  statute,  it  must  be  held  that  in  respect  to 
discharge  papers  the  law  of  1872  is  still  in  force. 
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JSsTBS  and  others  v.  Williams  and  others. 
(Girmit  Court,  8.  D.  Neu>  York.    July  SI,  1884.) 

rsADE-MABK — Foreign  Publishes — ^Amebican  Assignee — Use  ov  a  Name- 
Bight  OF  Action. 

The  publisher  of  "  Chatterbox/'  in  England,  having  assigned  the  exclusive 
right  to  use  and  protect  that  name  in  this  country,  the  assignee  may  maintain 
his  action  against  any  other  person  who  undertaJ^es  to  publish  books  under 
that  name  in  the  United  btates. 

In  Equity, 

J.  L.  jS.  Roberts,  for  orators. 

Walter  M.  Rosebatdt  and  Roger  Foster,  for  defendants. 

Whebleb,  J.  Mr.  James  Johnston,  of  London,  England,  appears 
to  have  published  a  regular  series  of  juvenile  books  of  uniform  ap- 
pearance, and  in  a  style  of  peculiar  attractiveness,  and  called  them 
the  Chatterbox,  until  they  have  become  widely  known  and  quite  pop- 
ular by  that  name,  in  that  country  and  this.  He  assigned  the  ex- 
clusive right  to  use  and  protect  that  name  in  this  country  to  the  ora- 
tors for  10  years  from  January  1, 1880.  The  defendants  have  since 
that  time  commenced  the  publication  of  a  series  of  books,  and  caU<Bd 
them  by  that  name,  and  made  them  so  similar  in  appearance  and 
style  to  those  of  Johnston  as  to  lead  purchasers  to  think  they  are  the 
same.  As  a  matter  of  fact  it  is  found  that  they  intended  to  make 
the  books  appear  to  be  the  same,  and  to  avail  themselves  of  the  pop- 
ularity which  the  books  had  attained  by  the  labor  and  skill  bestowed 
upon  them  by  and  at  the  expense  of  Johnston.  There  being  no  copy- 
right to  prevent,  the  defendants  claim  the  right  to  so  print  and  pub- 
lish the  series  of  books  in  this  country,  and  that  if  they  have  not  the 
right,  the  orators  have  no  right  to  prevent  them.  There  is  no  ques- 
tion but  that  the  defendants  have  the  right  to  reprint  the  composi- 
tions and  illustrations  contained  in  these  books,  including  the  titles  of 
the  several  pieces  and  pictures.  Jollie  v.  Jaques,  1  Blatchf.  618. 
That  does  not  settle  the  question  as  to  the  right  claimed  here.  There 
is  work  in  these  publications  aside  from  the  ideas  and  conceptions. 
Johnston  was  not  the  writer  of  the  articles  nor  the  designer  of  the 
pictures  composing  the  books,  but  he  brought  them  out  in  this  form. 
The  name  indicates  this  work.  The  defendant,  by  putting  this  name 
to  their  work  in  bringing  out  the  same  style  of  book,  indicate  that 
their  work  is  his.  This  renders  his  work  less  remunerative,  and 
while  continued  is  a  continuing  injury  which  it  is  the  peculiar  prov- 
ince of  a  court  of  equity  to  prevent.  These  principles  are  discussed, 
settled,  and  applied  in  McLean  v.  Fleming,  96  U.  S.  245. 

It  has  been  argued  that  there  have  been  yarious  publications  from 
earlier  times  by  the  same  name,  so  that  no  new  right  to  the  use  of 
that  name  could  be  acquired.  This  would  be  true,  doubtless,  as  to  all 
such  publications  as  those  to  which  the  name  was  applied,  but  not  as 
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to  those  essentially  different.  The  faot  of  these  other  pnblications 
bears  only  upon  the  question  of  faot  as  to  whether  Johnston's  work 
had  come  to  be  known  by^this  name,  and  the  defendants  by  using  the 
name  represent  that  their  work  is  the  same.  The  conclusion  stated 
as  to  the  fact  has  been  reached  after  consideration  of  what  is  shown 
as  to  these  other  publications. 

Johnston  had  the  exclusive  right  to  put  his  own  work,  as  his  own, 
upon  the  markets  of  the  world.  No  one  else  had  the  right  to  repre* 
sent  that  other  work  was  his.  Not  the  right  to  prevent  the  copying 
of  his,  and  putting  the  work  upon  the  markets,  but  the  right  to  be 
free  from  untrue  representations  that  this  other  work  was  his  when 
put  upon  the  markets.  This  gives  him  nothing  but  the  fair  enjoy- 
ment of  the  just  reputation  of  his  own  work,  which  fully  belongs  to 
him.    It  deprives  others  of  nothing  that  belongs  to  them. 

The  question  then  arises  whether  Johnston  could  transfer  his  right, 
or  any  part  of  it,  to  the  orators,  so  that  the  defendants,  in  what  they 
have  done  and  are  about  to  do,  trespass  upon  the  orator's  rights,  and 
not  upon  Johnston's.  He  could  not  do  all  this  himself;  he  must  act 
by  and  through  others.  No  reason  is  apparent  why  he  could  not  give 
them  the  exclusive  right  to  put  his  work  on  the  market  as  his,  as  he 
had  that  right.  This  seems  to  be  what  he  undertook  to  do.  They 
bad  that  right,  and  the  profits  of  its  enjoyment  would  belong  to  them. 
The  defendants  would  deprive  them,  and  not  Johnston,  of  the  profits. 
The  injury  would  be  to  them  and  not  to  him,  and  they  are,  in  this 
view,  entitled  to  the  remedy. 

It  is  objected  that  they  also  trespassed  upon  Johnston's  rights  be- 
fore they  acquired  them.  This  may  be  true,  and,  if  so,  they  may  be 
liable  for  the  damages.  Such  a  trespass  would  not  prevent  them 
from  acquiring  a  lawful  right  in  a  lawful  manner.  Had  such  tres* 
passes  been  so  frequent  and  long-continued  that  the  work  had  come 
to  be  known  to  be  the  work  of  others,  or  had  lost  identification  as  the 
work  of  Johnston,  the  course  of  the  defendants  might  not  amount  to 
any  representations  that  their  work  was  his;  but  the  evidence  does 
not  show  this.  As  the  case  is  now  understood  the  orators  appear  to 
be  entitled  to  relief. 

Let  there  be  a  decree  for  an  injunction  and  an  account. 
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Thb  Senatob. 

^DUMet  Court,  If.  D.  Ohio.    Itoyember  4, 1876.> 

Pbocbebings  m  Rbic— Stbybdobb  Sbryicb. 

The  services  of  a  stevedore  are  necessary  to  the  general  business  of  the  trans* 
portation  of  the  carffo,  and  contribute  to  the  rewards  of  capital  employed  in 
maritime  service.  They  should  be  regarded  as  maritime  servicei  and  the  steve* 
dore  furnished  with  a  remedy  against  the  vessel. 

In  Admiralty. 

H.  D.  Ooulder  and  F.  Kelly,  for  libelant. 

Weleeb,  J.  The  libelant  made  a  contract  with  the  master  of  the 
vessel  to  perform  service  as  a  stevedore,  to  unload  her  cargo  at  the 
port  of  Cleveland.  Having  performed  the  service,  and  not  having 
received  his  pay  therefor,  he  proceeds  in  rem  against  the  vessel  for 
his  wages. 

The  only  questions  made  in  this  case  are,  whether  the  service  was 
a  maritime  one,  and  whether  a  lien  therefor  attached  upon  the  ves- 
sel. Stevedores  are  a  class  of  laborers  at  the  ports,  whose  business 
it  is  to  load  and  unload  vessels;  and  by  long  practice  they  become 
experts  at  the  business.  Like  the  occupation  of  a  sailor,  It  requires 
practice  as  well  as  judgment  to  insure  the  faithful  and  profitable  dis- 
charge of  the  duty.  The  safety  of  the  vessel,  as  well  as  the  cargo, 
depends  very  largely  upon  the  manner  in  which  it  is  loaded, — how 
the  cargo  is  stored;  whether  secured  so  that  one  part  of  it  does  not 
injure  another,  or  that  storms  do  not  break  it  loose,  or  shift  and 
thereby  damage  it ;  and  whether  the  vessel  is  trim  or  well-balanced 
for  navigation.  The  necessity  for  skilled  labor  has  created  the  de- 
mand for  this  separate  class  of  laborers,  and  induced  men  to  adopt 
it  as  an  occupation.  They  have,  in  the  large  expansion  of  the  busi- 
ness of  transportation  upon  our  lakes  and  rivers,  become  a  necessity 
in  every  port.  The  demand  for  such  service  cannot  be  fulfilled  by 
the  common  laborer;  hence  they  have  become  so  connected  with  nav- 
igation, to  load  as  well  as  unload  vessels,  that  they  are  regarded  as 
a  part  of  the  maritime  machinery  for  the  commerce  of  the  lakes. 
They  perform  an  indispensable  part  of  the  transportation  and  deliv- 
ery of  a  cargo, — to  begin  it  and  conclude  it.  If  services  intermedi- 
ate are  regarded  as  maritime,  why  not  the  commencing  and  closing 
service?  The  libelant  in  this  case  having  been  employed  by  the 
master  of  the  vessel  to  unload  the  cargo,  and  the  contract  being  one 
within  the  scope  of  his  authority  as  such  master,  it  would  seem  that 
the  service  would  come  within  the  rule  referred  to  by  Judge  Emmons 
in  The  Williams,  (1  Brown,  208,)  in  which  he  quotes  and  adopts  the 
language  of  Judge  Wabe  in  The  Paragon:  '"Every  contract  of  the 
master  within  the  scope  of  his  authority  binds  the  vessel,  and  gives 
the  creditor  a  lien  for  his  security."     In  the  same  case  Judge  Em« 
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H0N8  also  Bays :  ''All  maritime  contracts  made  within  the  scope  of 
the  master's  anthority  do,  per  se,  hypothecate  the  ship." 

I  am  aware  that  there  are  decisions  opposed  to  the  right  to  pro- 
ceed in  rem  for  this  class  of  service;  bat  they  do  not  seem  to  be 
founded  on  soond  principle,  and  I  do  not  feel  it  to  be  my  duty  to  fol- 
low them.  There  does  not  seem  to  be  any  difference  in  principle  be- 
tween that  service  and  the  service  performed  by  the  sailor,  the  lighter- 
man, the  man  who  sets  the  rigging,  who  scrapes  the  bottom  or  paints 
the  side  of  the  vessel,  or  by  him  who  famishes  supplies,  or  tows  the 
vessel  oat  or  into  the  port.  They  are  all  necessary  to  the  general 
basiness  of  the  transportation  of  the  cargo,  and  contribute  to  the  re- 
ward of  capital  employed  in  maritime  service,  and  alike  should  be  re« 
garded  as  maritime  service,  and  furnish  a  remedy  against  the  vessel. 

Decree  for  libelant. 

See  TTie  Bernard,  2  Fed.  Rep.  712;  TTie  Windermere,  Id.  722,  727;  TTie 
Canada,  7  Ped.  Bep.  119;  and  Httbbard  v.  Roach,  2  IPed.  Bep.  894.~[Ed. 
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Hazabd  and  others  v.  Bobinboh  and  others. 
iCircuH  Courts  D.  Rhode  Island.    Angast  4, 1864.) 

1.  Fbdbbal  Court— State  Court— Removal  op  Cash— Formal  Complainants. 

When  a  party  complainant  to  a  bill  in  chancery  has  been  made  so,  not  with 

a  view  to  obtain  any  decree  in  his  favor,  but  solely  for  the  purpose  of  securing 

the  rights  of  other  individual  complaitiants,  his  being  a  resident  of  a  state 

other  than  that  in  which  the  defendant  resides  is  no  cause  for  removal. 

2L  Federal  Court  — State  Court  — Removal  op  Case  — From- wb:at  Deter- 

IflNEB. 

The  question  whether  there  is  a  separate  controversy  warranting  a  removal 
to  the  United  States  circuit  court  must  be  determined  by  the  state  of  the  plead- 
ings and  record  of  the  case  at  the  time  of  filing  the  petition  for  removal,  and 
not  by  the  allegations  of  that  petition. 

Motion  to  Bemand  Cauee. 

Amasee  Af.  Eaton  and  Josiah  Porter,  for  complainants. 

Edward  H.  Hazard,  Ghas.  H.  Parkhwrst,  Elisha  G.  Glarke,  Benj. 
Case,  and  Francis  G.  Nye,  for  respondents. 

Before  Gray  and  Colt,  JJ. 

'  Grat,  J  astice.  Tbis  is  a  motion  by  the  complainants  to  remand 
to  iae  supreme  court  of  the  state  of  Rhode  Island  a  sait  in  equity  re- 
moved into  this  court  upon  the  petition  of  James  A  Bobinson,  one  of 
the  defendantSi  under  the  act  of  congress  of  March  3,  1875,  c.  137, 

5  2.  . 

The  question  now  before  us  is  not  whether  the  bill  can  be  main- 
tained,  but  whether  the  case  should  be  tried  in  this  court  or  the  state 
court.  The  only  difficulty  in  deciding  this  question  arises  from  the 
clumsy  and  inartificial  frame  of  the  bill*  So  mUch  of  the  bill  as  is 
material  to  the  understanding  and  determination  of  this  question  is 
as  follows :  It  begins  by  stating  that  it  is  brought  by  the  widow  and 
heirs  at  law  of  Jonathan  N.  Hazard,  (some  of  whom  are  citizens  of 
Bhode  Island  and  the  others  citizens  of  NewTork,  and  one  of  whom, 
John  G.  Hazard,  is  described  as  suing  "in  his  own  right,  or  as  trustee, 
or  however  otherwide/*)  and  by  the  Narragansett  Pier  (Company,  (a 
corporation  created  in  1836  by  a  statute  of  Bhode  Island,)  against 
Attmore  Bobineoa  and  Benjamin  F.  Bobinson,  citizens  of  Bhode 
Island,  James  A.  Bobinson,  a  citizen  of  New  York,  and  others,  whom 
it  is  unnecessary  to  enumerate.  It  alleges  that  Jonathan  N.  Hazard 
died  intestate  in  1878,  leaving  no  debts,  and  therefore  no  letters  of 
administration  have  been  taken  out  on  his  estate;  that  his  widow 
and  heirs  are  the  legal  owners  of  the  property,  real  and  personal, 
forming  his  estate ;  that  he  owned  an  undivided  half  of  the  property 
belonging  to  the  Narragansett  Pier  Company,  and  half  of  the  shares 
in  its  capital  stock;  and  that  the  defendant  Attmore  Bobinson  owned 
the  other  half  of  such  property  and  stock.  It  alleges  that  the  com- 
plainants are  not  informed  whether  any  legal  organization  of  the 
company  was  ever  effected  under  its  charter;  that  there  have  been 
v.2lF,no.4— 13 
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no  meetings  of  the  company  since  1864;  that  by  the  charter  such 
meetings  can. only  be  called  by  the  president  or  by  two  directors; 
that  there  are  not,  and  for  a  long  time  past  have  not  been,  any  pres- 
ident or  directors;  that  the  charter  and  any  organization  under  it 
are  in  abeyance,  and  consequently  it  is  impossible  to  prevent  the  bar 
of  the  statute  of  limitations  from  giving  title  to  the  defendants,  Ben- 
jamin  F.  Bobinson  and  others,  by  adverse  possession,  except  by  mak- 
ing the  Narragansett  Pier  Company  a  party  complainant  to  this  bill. 
The  bill  is  signed  by  each  of  the  heirs  in  person,  and  by  the  widow  by 
attorney,  and  is  countersigned  by  two  members  of  the  bar  as  "solic- 
itors for  complainants,"  but  is  not  otherwise  signed  by  or  in  behalf  of 
the  Narragansett  Pier  Company.  The  other  principal  allegations  of 
the  bill  are  that  Jonathan  N.  Hazard,  on  May  10,  1848,  made  a 
mortgage  of  his  shares  to  the  defendant  Attmore  Bobinson,  to  secure 
the  payment  of  certain  notes,  which  were  afterwards  paid  in  full; 
and  further,  that  Attmore  Bobinson,  wrongfully  and  without  author- 
ity^ assumed  to  act  as  agent  of  the  company,  took  possession  of  and 
converted  to  his  own  use  all  its  property,  and  made  leases  and  con- 
veyances thereof,  and  never  accounted  to  the  company  or  to  its  mem- 
bers for  rents  and  profits,  or  for  the  proceeds  of  sales ;  that  under  sa6h 
conveyances  and  sundry  mesne  conveyances  (particularly  set  forth  in 
the  bill)  lands  of  the  company  are  severally  claimed  by  the  defend- 
ants ;  and  that  these  conveyances,  and  especially  those  to  the  defend- 
ant James  A.  Bobinson,  were  fraudulent  and  void.  The  bill  prays  for 
an  account  of  rents  and  profits  and  other  receipts  of  Attmore  Bobin- 
son from  the  property  of  the  company,  and  that  the  mortgage  to  him 
from  Jonathan  N.  Hazard  be  discharged,  and  the  other  conveyances 
be  declared  void,  aid  for  further  relief. 

The  petition  for  removal,  which  was  filed  seasonably  and  before 
answering  the  bill,  was  based  upon  the  last  clause  of  section  2  of  the 
act  of  1875,  which  provides  that  "when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into  the  circuit 
court  of  the  United  States.** 

The  jurisdiction  of  this  court  is  sought  to  be  upheld  upon  two 
grounds:  First,  that  there  is  such  a  controversy  between  the  peti- 
tioner, a  citizen  of  New  Tork,  and  the  Narragansett  Pier  Company, 
a  Bhode  Island  corporation;  and,  second,  that  there  is  such  a  con- 
troversy between  the  petitioner  and  John  C.  Hazard,  a  citizen  of 
Bhode  Island.  Upon  full  consideration,  we  are  of  opinion  that  neither 
of  the  reasons  assigned  is  sufficient  to  justify  this  court  in  retaining 
jurisdiction  of  the  case. 

The  whole  object  of  the  bill  is  to  establish  the  rights  of  the  widow 
and  heirs  of  Jonathan  N.  Hazard' in  his  interest  in  the  stock  or  prop- 
erty of  the  Narragansett  Pier  Company;  and  that  company  is  made 
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a  party  to  the  bill,  not  with  the  view  of  obtaining  any  decree  in  its 
favor,  but  solely  for  the  purpose  of  securing  the  rights  of  the  indi- 
vidual complainants.  The  bill  leaves  it  uncertain  whether  the  com-  > 
pany  ever  was  organized  or  bad  any  legal  existence  as  a  corporation, 
and  is  framed  with  the  view  of  asserting  rights,  either  in  its  stock,  if 
a  corporation,  or  in  its  property,  if  a  voluntary  association.  So  far 
as  concerns  the  mortgage  to  Attmore  Bobinson,  that  was  a  mortgage 
of  Hazard's  shares  only,  in  the  discharge  of  which  neither  the  corpo- 
ration nor  any  bolder  of  other  shares  had  any  interest.  So  far  as 
concerns  the  conveyances  of  corporate  property  alleged  to  have  been 
fraudulently  made  by  Attmore  Bobinson,  assuming  to  represent  the 
corporation,  the  bill  is  framed  upon  the  theory  that,  there  being  no 
president  and  directors  to  whom  application  could  be  made  to  call 
him  to  account,  the  individual  complainants,  as  stockholders,  are  en- 
titled to  proceed  against  him  and  his  grantees,  and  to  use  the  name 
of  the  corporation  in  so  doing.  The  corporation  is  no  more  than  a 
formal  complainant,  and  might,  perhaps  more  properly,  have  been 
made  a  defendant.  Hawes  v.  Oakland,  104  U.  S.  450 ;  Hazard  v. 
Durant,  11  R.  I.  195;  Mason  v.  Harris,  11  Ch.  Div.  97.  There  is, 
therefore,  no  controversy  between  the  corporation  and  such  a  grantee 
which  can  be  fully  determined  as  between  them  without  the  presence 
and  participation  of  the  real  complainants.  Myers  v.  Construction 
Co.  100  U.  S.  457;  Ayers  v.  Chicago,  101  U.  S.  184. 

The  petition  for  removal  alleges  that  Jonathan  N.  Hazard,  in  1864, 
assigned  to  the  complainant  John  G.  Hazard  all  his  property  for  the 
benefit  of  his  creditors;  that  it  is  insufficient  to  pay  his  debts,  and 
therefore  the  widow  and  other  heirs  have  no  interest  in  this  suit,  and 
the  controversy  is  between  the  petitioner  and  the  assignee,  a  citizen 
of  Bbode  Island.  But  the  facts  thus  alleged  cannot  be  considered. 
The  question  whether  there  is  a  separate  controversy,  warranting  a 
removal  into  the  circuit  court,  must  be  determined  by  the  state  of  the 
pleadings  and  record  of  the  case  at  the  time  of  filing  the  petition  for 
removal,  and  not  by  the  allegations  of  that  petition. 

It  appearing  to  the  satisfaction  of  this  court  that  the  suit  does  not 
really  involve  a  dispute  or  controversy  properly  within  its  jurisdiction, 
it  is  its  duty,  under  section  5  of  the  act  of  1875|  to  order  it  to.be  re- 
manded to  the  state  court. 
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ZuKKEii  r.  Litchfield. 

{Circuit  Court,  8.  D.  latoa.    1884.) 

Reference  of  a  Qubstion  of  Yaliditt  of  Evidencb  to  a  IfAacBB  fob  Rb* 

POBT. 

In  the  event  of  interrogatories  being  propoanded  calling  for  testimony  so 
clearly  and  manifestly  foreign  to  the  controversy  that  they  ought  to  be  rejected 
at  the  very  threshold  of  the  case,  the  court  viill  not  hesitate  to  make  a  reference 
to  the  master,  with  instructions  to  report  whether  any  interrogatories,  to  which 
specific  objections  are  made,  call  fur  answers  manifestly  inelevant  to  the  con* 
troversy. 

In  Equity. 

This  cause  is  now  before  the  court  upon  objections  to  certain  cross- 
interrogatories  propounded  to  the  defendant,  Litchfield.  Tbe  motion 
is  "for  an  order  of  reference  of  the  cross-interrogatories,  and  the  ob- 
jections thereto,  to  a  master  of  the  court,  to  examine  them,  and  re- 
port upon  the  sufiBiciency  and  validity  of  the  complainant's  objections 
to  the  same." 

C  H.  Gatck,  for  the  motion. 

Phillips  dt  Day,  contra. 

Love,  J.  There  is  no  doubt  that  a  court  of  equity  may,  in  its  dis- 
cretion, entertain  such  a  motion.  There  is  just  as  little  doubt  that 
the  court  ought  to  etercise  its  discretion  to  refer  in  such  a  case  with 
the  greatest  possible  caution.  It  is  manifest,  on  the  one  hand,  that 
interrogatories  may  call  for  disclosures  wholly  immaterial  to  the  con- 
troversy, and  even  scandalous  and  impertinent.  A  party  may,  under 
pretext  of  making  proof  material  to  his  cause,  greatly  abuse  the 
privilege  of  examining  witnesses  when  not  in  the  presence  of  the 
court,  and  I  must  say  that  this  privilege  is  greatly  abused  in  tbe 
practice  of  the  bar.  Under  the  semblance  and  protection  of  a  legal 
examination  a  party  may,  when  the  court  is  not  present,  attempt  to 
give  vent  to  his  malicious  feelings  toward  bis  adversary  or  his  wit- 
nesses. It  is  manifest  that  he  may  thus  attempt  to  expose  his  ad- 
versary or  his  witnesses  to  public  ignominy  and  disgrace  without  any 
legitimate  purpose  whatever.  He  may  vex  the  party  opposed  to  him 
by  attempting  to  bring  into  the  cause  matters  wholly  foreign  to  the 
issue  to  be  tried.  It  would  be  most  unreasonable  to  contend  that 
the  court  should  in  such  extreme  cases  allow  the  examination  to  pro- 
ceed, leaving  the  party  to  such  remedy  as  he  might  have  by  motion 
tn  suppress,  after  the  intended  mischief  is  inflicted.  There  can  be 
no  serious  diflSculty  where  the  interrogatories  involve  matter  of  mere 
scandal  and  impertinence  wholly  foreign  to  the  controversy.  It  is 
well-settled  practice  to  refer  the  pleadings  to  the  master  to  purge 
them  of  scandal  and  impertinence.  There  is  no  doubt  that  inter- 
rogatories may  be  referred  for  the  same  reason.  But  where  the  al- 
leged ground  of  reference  is  that  the  testimony  sought  to  be  elicited 
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by  the  interrogatories  is  wholly  irrelevant  to  the  issue^  a  serious  dif- 
fioolty  arises.  How  can  the  court  or  master,  without  going  into  the 
whole  case  in  advance  of  the  hearing,  determine  whether  the  testi* 
mony  sought  is  wholly  irrelevant  or  not?  A  chancery  case  often 
presents  difficult  and  complex  questions  and  various  issues.  It  fre- 
quently happens  that  one  matter  of  evidence  becomes  necessary  to 
rebut  or  explain  some  other  matter  of  evidence  coming  incidentally 
into  the  inquiry.  Counsel  must  necessarily,  in  filing  interrogatories, 
anticipate  testimony  which  bis  adversary's  'witnesses  may  give,  and 
seek,  by  cross-interrogatories,  to  explain  or  rebut  it.  Hence  the  ex- 
treme— indeed,  almost  insuperable— difficulty  of  assuming  to  strike 
out  interrogatories  in  limine.  The  safer  course  is  to  allow  the  in- 
terrogatory to  be  answered  in  any  doubtful  case,  and  determine 
the  objections  to  it  at  the  hearing,  or  in  the  progress  of  the  cause, 
upon  a  motion  to  suppress.  Nevertheless,  it  may  occur  that  inter- 
rogatories may  be  propounded  calling  for  testimony  so  clearly  and 
manifestly  foreign  to  the  controversy  that  they  ought  to  be  rejected 
at  the  very  threshold  of  the  case.  When  such  appears  to  be  the  case 
the  court  will  not  hesitate  to  make  a  reference  to  the  master,  with 
instructions  to  report  whether  any  interrogatories  to  which  specific 
objections  are  made  call  for  answers  manifestly  irrelevant  to  the  con- 
troversy. If  any  doubt  exists  as  to  the  materiality  of  the  testimony 
sought,  the  court  will  not  interfere,  but  leave  the  party  to  his  ordi- 
nary remedy  by  motion  to  suppress. 

The  defendant's  motion  is  sustained,  and  the  reference  ordered, 
with  the  foregoing  instructions.  8ee  Cocker  v.  Franklin  d  Bagging 
Co.  1  Story,  Bep.  169. 


Iboks  v.  Makuf'bs  Nat.  Bane, 

{JHtiriet  Courts  if.  D,  Illinois.    July  14, 1884.) 

Nattonal  Banking  Law— Liabiutt  of  Stookholdbb— Purposb  of  the  Law. 
It  was  the  intention  of  congress  b^  its  act  (Hev.  St.  f  6161)  to  make  the  ex- 
cess of  the  cost  of  the  stock  or  a  national  banK,  up  to  the  par  value,  an  asset  of 
the  bank,  to  be  resorted  to  in  the  event  of  insolvency,  or  a  guaranty  fund,  (so 
to  speak,)  in  case  the  property  of  a  bank  is  insufficient  to  pay  its  debts.  Who- 
ever becomes  a  stockholder  assumes  this  liability  as  an  element  of  his  contract. 

BaMB— LlABILITT  OF  PbRBONB  HoLDmO  BxOCX  IK  A  REPBESBNTATrVB  CAPAO- 

mr. 

Section  6162,  Rev.  &t.,  was  designed  to  protect  persons  who  hold  stock  in  a 
representative  capacity  from  any  personal  liability,  and  only  makes  the  funds 
in  the  hands  or  under  the  control  of  such  representative  liable. 

In  Equity. 

Mason  Bros.^  for  plaintiff.  .  > 

H.  £•  Hurd,  for  defendant. 
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Blodgett,  J.  The  principal  facts  which  I  deemed  it  necessary  to 
consider  for  the  disposition  of  the  point  now  in  question  are  these : 
William  H.  Adams  was  a  shareholder  in  the  Manufacturers'  National 
Bank.  In  vNovember,  1874,  the  bank  suspended  payment,  closed  its 
doors,  and  by  a  vote  of  the  shareholders  went  into  voluntary  liqui- 
dation, being  at  that  time  largely  indebted  beyond  its  assets.  Sub- 
sequently, James  Irons,  a  judgment  creditor,  filed  a  creditor's  biU,  and 
obtained  the  appointment  of  a  receiver  to  administer  the  assets  of 
the  bank.  After  the  passage  of  the  act  of  June,  30,  1876,  in  regard 
to  winding  up  the  affairs  of  national  banks,  a  supplementary  bill  was 
filed,  to  which  Adams  was  made  a  party  for  the  purpose  of  enforcing 
the  liability  of  the  stockholders.  Pending  this  proceeding  against 
the  shareholders  Adams  died,  and  a  bill  of  revivor  was  filed  against 
his  administrator,  and  the  latter  demurs  to  the  bill,  on  the  ground 
that  the  liability  of  a  shareholder  of  a  national  bank  does  not  survive 
against  his  estate. 

Section  5151  of  the  Revised  Statutes  provides  that  "the  share- 
holders of  every  national  banking  association  shall  be  held  individu- 
ally responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  association,  to  the  extent 
of  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in  ad- 
dition to  the  amount  invested  in  such  shares." 

In  support  of  his  demurrer  the  administrator  cites  a  large  number 
of  adjudged  cases,  chiefly  from  Massachusetts  and  Pennsylvania, 
where  the  contingent  liability  of  shareholders  for  the  debts  of  the  cor- 
poration in  which  they  held  stock,  under  the  special  statutes  of  those 
states,  was  involved  and  considered;  but  it  is  noticeable  that  in  most 
of  the  cases  the  question  was  either  on  the  liability  of  the  executor 
or  administrator  to  pay  calls  or  assessments  on  the  stock  of  deceased 
stockholders,  where  it  was  clear  that  the  stock  would  only  be  a  bur- 
den to  the  estate;  or  in  cases  where  the  stockholder's  liability  was 
held  to  be  in  the  nature  of  a  penalty  for  some  violation  of  the  provis- 
ions of  the  statute  regulating  the  affairs  of  the  corporation.  As  I  un- 
derstand the  able  and  exhaustive  brief  filed  by  the  learned  counsel 
for  defendant,  he  concedes  that  if  the  liability  of  a  shareholder  of  a 
national  bank  is  to  be  construed  as  a  contract  obligation,  then  it  sur* 
vives  as  against  the  representatives  of  his  estate. 

So  far  as  the  clause  of  the  national  bank  act  which  I  have  quoted 
has  been  construed  by  the  court,  it  seems  to  me  to  have  been  as- 
sumed that  it  was  the  intention  of  congress  to  make  this  a  contract 
liability.  These  cases  are  Davis  v.  Weed,  44  Conn.  569;  Hobbs  v. 
Western  Nat.  Bank,  9  Reporter,  469 ;  Davis  v.  Stevens,  17  Blatchf . 
259;  Laing  v..  Burley,  101  111.  591.  Prom  all  the  various  provis- 
ions of  the  act  it  seems  to  me  that  it  was  the  intention  of  congress 
to  make  this  liability  to  the  extent  of  the  par  value  of  the  stock, 
over  and  above  what  the  stock  had  cost,  an  asset  of  the  bank,  to  be 
resorted  to  in  the  event  of  insolvency,  or  .a  guaranty  fund,  so  to 
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speak,  in  case  the  property  of  a  bank  was  insufficient  to  pay  its  debts. 
Whoever  became  a  shareholder  assumed  this  liability  as  an  element 
of  his  contract.  He  is  declared  individually  responsible  for  the  lia- 
bilities of  the  bank,  to  the  extent  of  the  amount  of  his  stock  at  the 
par  value  thereof,  and  this  responsibility  attaches  as  soon  as  the  rela- 
tion of  shareholder  is  assumed,  and  continues  until  the  relation  ceases. 
My  view  is  that  congress  intended  to  f2[ive  all  persons  dealing  with  the 
bank  the  guaranty  or  assurance  of  this  shareholder's  liability^  for  the 
purpose  of  giving  credit  to  banks  organized  under  this  law.  The  cap- 
ital paid  Id  on  the  shares  might  be  lost  or  wasted  by  fraud  or  bad 
management,  but  this  additional  shareholder's  liability  could  not  be 
wasted,  but  remains  as  a  fund  to  be  resorted  to  for  the  payment  of 
debts  when  the  other  means  of  payment  are  exhausted;  and  it  would 
certainly  very  much  abridge  this  security  if  the  liability  of  a  share- 
holder is  to  cease  with  his  death.  It  seems  to  me  to  be  a  liability 
which  survives  against  the  estate  of  a  deceased  shareholder,  to  the 
same  extent  as  if  the  shareholder  had,  at  the  time  he  subscribed  to 
or  acquired  his  stock,  signed  a  written  agreement  to  pay  an  amount 
equal  to  the  par  value  of  the  stock,  on  the  debts  or  liabilities  of  the 
association,  when  called  upon  by  the  receiver  of  the  bank  to  do  so/« 
and  such  an  agreement  undoubtedly  would  survive  as  against  the 
representatives  of  the  shareholder's  estate. 

Some  stress  is  also  laid  in  this  case  upon  the  succeeding  section, 
which  reads  as  follows : 

''Sec.  5152.  Persons  holding  stock  as  executors,  administrators,  guardians, 
or  trustees,  8,hall  not  be  personally  subject  to  any  liability  as  stockholders; 
but  the  estate  and  funds  in  their  hands  shall  be  liable  in  like  manner  and  to 
the  same  extent  as  the  testator,  intestate,  ward,  or  person  interested  in  such 
trust  funds  would  be  if  living  and  competent  to  act  and  hold  the  stock  In  his 
own  name.'' 

I  think  the  only  purpose  of  this  section  is  to  protect  persons  who 
hold  stock  in  a  representative  capacity  from  any  personal  liability, 
and  only  makes  the  funds  in  the  hands  or  under  the  control  of  such 
representative  liable.  The  object  of  this  section  undoubtedly  was  to 
encourage  the  investment  of  trust  funds  in  this  class  of  corporations 
by  relieving  the  trustees  from  personal  liability. 

In  this  case  I  think  the  court  can  only  adjudge  the  defendant  to 
pay  in  due  course  of  administration. 

The  demurrer  to  the  bill  is  therefore  overruled. 
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CowELL  V.  liAMMEBS  and  others. 

(Xrcuit  Courts  D.  California.    August  ll,  1884.. 

HonsRAL  Lazid^Issue  of  Patent  Exoefting— Intrusion  bt  Glahcant— Ool- 

LATBRAL  ATTACK  ON  PATENT. 

On  June  27, 1867,  under  the  acts  of  congress  of  July  1, 1862,  and  July  2, 1864, 
a  patent,  regular  on  its  face,  was  issued  for  the  N.  £.  J4  of  section  17,  town- 
ship 9,  range  9  E.,  Mt.  Diablo  base  and  meridian,  to  the  Central  Pacific  Rail- 
road Company,  to  aid  in  the  construction  of  its  road.  The  patent  expressly  ex- 
cepted all  mineral  lands,  should  any  be  found  within  the  tract  conveyed,  but 
there  was  nothing  to  indicate  that  any  part  of  such  land  was  mineral  land.  In 
1873  the  company  conveyed  the  land  to  M.,  who  entered  into  possession,  oc- 
cupied, fenced,  built  upon,  and  cultivated  the  land  until  1877,  when  he  sold 
it  to  C,  who  also  went  into  possession  and  cultivated  and  used  the  land. 
In  1881  L.  entered  upon  a  part  of  the  land,  against  the  will  of  C.^nd,  claim- 
ing that  it  was  mineral  land,  took  up  a  mining  claim  thereon.  SMj  that  L. 
could  not,  by  this  unlawful  intrusion,  initiate  a  right  to  a  mining  claim,  and 
that  the  patent  was  conclusive  when  collaterally  called  in  question ;  following 
Atherton  v.  Fov>ler,  96  CJ.  B.  513,  and  iSttd  v.  SmelUng  Co.  106  U.  &  447;  B.  C. 
1  8up.  Ct.  Rep.  389. 

In  Equity. 

D.  Jbhnson  and  W.  H.  Beatty,  for  complainant, 

Oeorge  O.  Blanchard,  for  defendants. 

Sawyeb,  J.  This  is  a  suit  in  equity  to  enjoin  the  defendants  from 
committing  a  trespass  in  the  nature  of  waste,  in  working  a  gold  mine 
on  the  N.  E.  ^  of  section  17,  township  9  N.,  range  9  E.,  Mt.  Diablo 
base  and  meridian.  The  quarter  section  is  a  part  of  a  section  des« 
ignated  by  an  odd  number  within  the  limits  of  the  grant  made  by 
congress  to  the  Central  Pacific  Bailroad  Company,  to  aid  in  the  con- 
struction of  said  company's  road,  by  the  act  of  July  1,  1862,  (12  St. 
489,)  as  amended  by  the  act  of  July  2, 1864,  (13  St.  356.)  The  road 
having  been  completed  in  accordance  with  the  provisions  of  said  acts 
of  congress,  a  patent  in  the  usual  form  was  issued  to  the  Central  Pa- 
cific Bailroad  Company  on  June  27,  1867*  The  granting  clause  of 
the  patent  is  as  follows : 

"Kow  know  ye,  that  the  United  States  of  America,  in  consideration  of  the 
premises,  and  pursuant  to  the  said  acts  of  congress,  have  given  and  granted, 
and  by  these  presents  do  give  and  grant,  unto  the  said  Central  Pacific  Rail- 
road Company  of  California,  and  to  its  assigns,  tJie  tracts  of  land  situated  as 
aforesaid  avid  described  in  tTie  foregoing,  yet  eascluding  and  excepting  from 
the  trantfery  by  tJiese  presents,  *all  mineral  lands,^  should  any  such  be  found 
to  exist  in  the  tracts  described  in  the  foregoing;  but  this  exception  and  ex- 
clusion, according  to  the  terms  of  the  statute,  shall  not  be  construed  to  in- 
clude coal  and  iron  land. 

"To  have  and  to  hold  the  said  tracts,  with  the  appurtenances,  unto  the  said 
Central  Pacific  Railroad  Company  of  California,  and  to  its  assigns,  forever, 
with  the  exclusion  and  exception  as  aforesaid." 

On  March  13,  1873,  the  Central  Pacific  Bailroad  Company  duly 
conveyed  the  said  quarter  section,  with  other  lands^  to  Daniel  Mc- 
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Cariy.  MeCarty  went  into  the  actual  posBession  and  occupation  of 
the  land,  claiming  title  nnder  the  said  United  States  patent  and  sub- 
sequent conveyance  to  himself.  He  fenced  the  lands  embracing  said 
quarter  of  section  17;  erected  a  house,  barn,  and  other  out-buildings 
and  improvements  upon  the  said  quarter  section;  cultivated  portions 
of  it  in  grain  and  other  products  used  in  his  family,  including  his 
employes;  burned  lime  on  it  for  sale;  and  used  the  rest  of  it  for  hay 
and  pasturage,  having  a  large  number  of  cattle,  sheep,  and  hogs  upon 
the  land.  He  was  thus  in  the  actual  possession  and  occupation  of 
the  land  in  question,  having  it  under  -fence  and  in  actual  use  from 
the  time  of  his  purchase,  in  1873,  till  November  24,  1877,  on  which 
day  he  duly  conveyed  to  the  complainant,  Gowell,  who,  upon  receiv- 
ing such  conveyance,  went  into  the  actual  possession  and  occupation 
of  the  said  land,  which,  by  and  through  his  employes,  he  has  ever 
since  possessed,  occupied,  and  used  for  purposes  similar  to  those  to 
which  they  were  applied  by  his  grantor,  McUarty. 

The  defendant,  by  the  permission  of  complainant,  had  erected  a 
cabin  on  a  portion  of  the  lands  of  complainant  other  than  that  part 
upon  which  the  trespass  is  alleged  to  have  been  committed,  and  out- 
side said  quarter  of  section  17,  in  which  he  had  lived  some  years  by 
complainant's  permission,  though  without  any  lease;  from  time  to 
time,  as  his  services  were  required,  working  for  complainant.  In 
August,  1881,  defendant,  without  the  consent  and  against  the  will  of 
complainant,  entered  upon  the  particular  portion  of  the  land  now  in 
question,  assuming  it  to  be  public  mineral  land,  prospected  for  a  mine, 
and  located  a  mining  claim  in  pursuance,  as  he  claims,  of  the  rules 
and  regulations  of  miners  of  the  district,  and  of  the  Bevised  Statutes 
of  the  United  States,  upon  the  subject,  upon  what  he  now  claims  to 
be  a  gold-bearing  quartz  lode.  He  insists  that  a  valuable  gold  mine 
has  been  found  to  exist  at  the  point  of  the  location  claimed;  that 
the  act  of  congress  did  not  grant  "mineral  lands"  to  the  Central  Pa- 
cific Bailroad  Company;  that  the  patent,  although  covering  the  land 
in  terms,  excepts  from  its  operation  any  lands  that  may  be  found  to 
be  mineral;  that  the  lode  in  question  did  not  pass  to  the  railroad 
company  either  by  the  act  of  congress  or  the  patent;  and  that  it 
was,  at  the  date  of  his  location,  public  "mineral  land,"  open  to  ex- 
ploration and  location  by  him.  There  is  a  good  deal  of  testimony 
tending  to  show  that  there  was  a  placer  mine  on  the  quarter  section 
which  had  been  exhausted  and  abandoned  before  the  railroad  grant 
attached;  also  that  there  had  been  some  prospecting  for  quartz,  and 
some  found,  but  that  it  did  not  appear  to  be  of  sufficient  value  to  pay 
for  worb'ng,  and  that  all  work  of  the  kind  had  also  been  abandoned 
before  the  rights  of  the  railroad  company  attached;  and  that  nothing 
had  been  afterwards  done,  except  by  the  grantees  in  the  patent,  and 
that  of  very  little  consequence,  to  find,  work,  or  develop  a  mine,  till 
the  entry  and  acts  of  defendant  in  1881,  complained  of. 

An  application  to  the  land-office  to  purchase  the  mine  claimed  to 
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have  been  located  by  defendant  on  the  quarter  section  in  question, 
made  subsequently  to  the  location  of  defendant,  was  rejected,  on  the 
ground  that  the  land  had  already  been  regularly  patented  to  the  Cen- 
tral Pacific  Bailroad  Company,  at  a  time  when  there  were  no  known 
valuable  mines  upon  them,  and  that,  notwithstanding  the  clause  in 
the  patent  excluding  mineral  lands,  the  exclusion  did  not  embrace 
mines  that  might  be  subsequently  discovered  and  developed^  and 
that,  in  issuing  the  patent  to  the  railroad  company,  the  jurisdiction 
and  powers  of  the  land-office  had  been  exhausted.  The  commissioner 
of  the  general  land-office,  in  affirming  the  decision  of  .the  local  office 
in  rejecting  the  application,  says: 

'*  Applicant  claims  that  said  Marble  Yalley  quartz  mine  was  discovered  in 
July,  1881.  He  further  claims,  that,  having  complied  with  the  provisions  of 
section  2825»  United  States  Revised  Statutes,  his  application  should  have  been 
received.  Applicant's  counsel  argue  that  mineral  lands  did  not  pass  to  the 
railroad  company  by  said  patent  issued  under  the  acts  of  July  1,  1862,  and 
July  2,  1864,  and  in  support  thereof  refer  to  numerous  decisions  of  courts 
and  of  this  department.  The  only  question  arising  here  is,  were  these  lands,  at 
date  of  the  patent  to  the  railroad  company,  mineral,  so  that  they  should  have 
been  excluded  from  such  patent?  If  so,  then  the  patenting  was  an  error  of 
this  office,  or  fraud  was  practiced  by  the  railroad  company.  If  not,  then  the 
title  to  the  lands  vested  at  date  of  the  patent  in  the  railroad  company,  and 
this  office  has  no  further  jurisdiction  in  the  premises.  It  is,  therefore,  plain 
that  the  decisions  cited  by  the  applicant's  counsel  do  not  apply  to  the  case  in 
hand.  Said  township  was  surveyed  in  1866,  and  section  Unes  were  run.  This 
was  at  a  date  when  subdivisional  lines  of  townships  were  not  run  in  the  sur* 
vey  of  mineral  lands.  Provision  for  extending  the  public  surveys  over  all  the 
mineral  lands  was  not  made  until  the  act  of  July  9, 1870.  The  fact  of  the  sur- 
vey of  said  section  17  in  1866,  and  that  the  plat  of  the  survey  of  the  town- 
ship or  the  field-notes  fail  to  show  section  17  to  contain  <  valuable  mineral  de- 
posits,' make  Sk  prima  facie  case  in  favor  of  the  agricultural  character  of  the 
section.  It  is  not  alleged,  nor  does  it  appear  anywhere  in  the  case,  that  any 
valuable  mineral  was  discovered  on  section  seventeen  prior  to  the  issuing  of 
the  patent. 

"Under  the  grant  to  the  state  of  California  of  sections  sixteen  and  thirty- 
six  for  school  purposes,  the  title  vests  in  the  state  upon  survey,  if  subsequent 
to  the  act,  if  the  lairds  were  not  known  to  be  mineral  at  that  date.  Sick. 
Min.  Dec.  246.  'All  mineral  deposits  discovered  upon  lands  after  United 
States  patent  therefor  has  issued  to  a  party  claiming  under  the  laws  regulat- 
ing the  disposal  of  agricultural  huids,  pass  with  the  patent,  and  this  office 
has  no  further  jurisdiction  in  the  premises.'  Copp,  U.  S.  Min.  Lands,  121. 
This  is  an  established  principle  recognized  by  this  office,  and  applying  to  rail- 
road companies  claiming  agricultural  lands,  as  well  as  to  any  other  party 
claiming  under  the  laws  regulating  the  disposal  of  agricultural  lands.  The 
excepting  clause  in  the  patent  to  the  railroad  company,  excluding  all  mineral 
Iknds,  other  than  coal  and  iron  lands,  from  the  transfer,  is  constrtied  to  mean 
lands  knoion  to  contain  vaittable  minei-als  prior  to  tM  issuing  of  the  patent. 
Subsequent  discoveries  toould  not  affect  the  title  of  the  company  to  tJie  latids; 
it  would  be  entitled  to  the  lands  thus  discovered.  The  patent  in  this  case  ap- 
pears to  have  been  regularly  issued,  and  no  error  in  this  office  in  issuing  the 
s^me,  or  fraud  on  the  part  of  the  railroad  company,  is  alleged  or  claimed. 
<<  *  *  The  title  to  the  lands  applied  for  is  vested  in  the  railroad  company, 
under  its  said  patent  dated  June  27, 1867,  and  the  land  is  not  subject  to  further 
disposal  by  the  United  States." 
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The  complainant  insists  that,  in  view  of  the  indisputable  facts 
appearing  in  the  case,  the  defendant  is  not  in  a  position  which  en- 
titles him,  in  this  proceeding,  to  collaterally  assail  the  validity  of 
his  title  under  the  patent  for  two  reasons;  and,  if  I  rightly  compre- 
hend the  decisions  of  the  supreme  court  upon  similar  questions,  he  is 
clearly  right  in  this  position.  In  Atherton  v.  Fowler  the  supreme 
court  distinctly  held  that  no  right  of  pre-emption  can  be  established 
by  a  settlement  and  improvement  on  a  tract  of  land  conceded  to  be 
public,  where  the  pre-emption  claimant  intruded  upon  the  actual 
possession  of  another,  who,  having  no  other  valid  title  than  posses- 
sion, had  already  settled  upon,  inclosed,  and  improved  the  tract;  that 
such  an  intrusion  is  but  a  naked,  unlawful  trespass,  and  cannot  in- 
itiate a  right  of  pre-emption.  96  U.  S.  618.  This  decision  was  af- 
firmed in  Hoamer  v.  Wallace,  97  U.  S.  579,  and  Quinby  v.  Conlan, 
104  U.  S.  421.     In  the  latter  case  the  court  says : 

"A  settlement  cannot  be  made  upon  public  land  already  occupied;  as 
against  existing  occupants,  the  settlement  of  another  is  ineffectual  to  estab- 
lish a  pre-emption  right.  Such  is  the  purport  of  our  decisions  in  Atherton 
V.  Fowler,  96  U.  S.  513,  and  Hosmer  v.  Wallace,  97  U.  S.  575."  104  U.  S. 
423. 

The  laws  no  more  authorize  a  trespass  upon  the  actual  possession 
and  occupation  of  another,  for  the  purpose  of  initiating  a  pre-emption 
right  to  take  up  and  acquire  under  the  statutes  the  title  to  a  piece  of 
mineral  land,  than  to  initiate  an  ordinary  pre-emption  right  to  a 
tract  of  agricultural  land.  The  law  does  not  encourage  or  permit, 
for  any  purpose,  unlawful  intrusions  and  trespasses  upon  the  actual 
possession  and  occupation  of  another.  To  permit  a  right  or  confer 
authority  to  thus  initiate  a  title  to  the  public  land,  would  be  to  en- 
courage  strife,  breaches  of  the  peace,  and  violence  of  such  a  character 
as  to  greatly  disturb  the  public  tranquillity.  We  are,  unfortunately, 
not  without  painful  examples  of  this  kind  in  this  state.  Actual  pos- 
session and  occupation  of  lands  in  good  faith,  public  or  otherwise, 
have  always,  as  against  naked  trespassers,  been  regarded  as  evidence 
of  title,  and  fully  protected  by  the  courts  of  this  state  from  its  first 
settlement.  In  this  case  the  defendant  intruded  upon  the  actual  pos- 
session and  occupation  of  the  complainant,  prospected  for  and  located 
a  supposed  mine  upon  lands  which  had  been  inclosed  with  a  sub- 
stantial fence,  and  in  the  actual  continuous  possession,  occupation, 
and  use  of  the  complainant  and  his  immediate  grantor  for  eight 
years,  claiming  title  under  a  patent  of  the  United  States,  regularly 
issued  14  years  before.  He  is  a  mere  stranger  and  trespasser  upon 
the  actual  possession  and  occupation  of  the  complainant,  without  any 
right  recognized  by  the  law  of  the  land,  and  is  not  in  a  position  to 
assail  the  complainant's  title.  If  this  is  not  the  rule  established  by 
the  decisions  of  the  supreme  court,  then  I  am  unable  to  comprehend 
their  import.     See,  also,  Doll  v.  Meador,  16  Cal.  320  et  seq. 

The  patent  is  entirely  regular  and  valid  upon  its  face,  as  well  as 
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when  compared  with  the  record  in  the  land-office.  If  defeated,  it 
must  be  upon  parol  evidence  of  matters  dehors  the  patent  and  rec- 
ord, developed  subsequently  to  the  issue  of  the  patent.  To  permit 
every  intruder,  upon  his  own  notions  of  propriety,  to  collaterally  as- 
sail a  patent,  regularly  issued,  on  the  grounds  and  under  the  eircnm- 
stances  disclosed  in  this  case,  would  be  intolerable.  If  any  one  was 
injured  by  the  issue  of  complainant's  patent  for  lands,  since  ascer- 
tained by  exploration  to  be  mineral  lands,  and  for  that  reason  not 
intended  to  be  embraced  in  the  congressional  grant,  it  was  the  United 
Btates,  not  the  defendant.  No  vested  right  of  his  was  invaded  or 
affected  by  the  issue  of  the  patent,  he  having  at  that  time  acquired 
no  interest.  He  had  no  equity  then,  and  he  has  none  now,  that  en- 
titles him  to  litigate  the  title  of  complainant  derived  from  his  patent, 
and  actual  possession  thereunder.  His  present  equity  rests  alone 
upon  a  trespass  committed  upon  the  actual  possession  of  complain- 
ant. 

I  also  think  it  clear  that  the  defendant  is  not  in  a  position  to  col- 
laterally assail  complainant's  title  resting  upon  the  patent,  under  the 
rule  established  by  the  supreme  court  in  Steel  v.  Smelting  Co.  106 
D.  8.  447;  8.  C.  1  Sup.  Ct.  Eep.  389;  Smelting  Co.  v.  Kemp,  104 
U.  8.  640-647,  and  other  cases  cited  in  those  cases.  It  is  sought  to 
distinguish  this  case  from  the  smelting  company  cases  cited,  on  the 
ground  of  the  clause  in  the  patent  now  in  question,  *'yet  excluding 
and  excepting  from  the  transfer  of  these  presents  '  all  mineral  lands,' 
should  any  be  found  to  exist  in  the  tracts  described  in  the  foregoing. 
*  *  *  To  have  and  to  hold  *  *  *  with  the  exclusion  and 
exception  aforesaid."  In  my  judgment,  the  insertion  of  this  clause 
in  the  patent  issued  in  no  respect  affects  the  rule  as  established  by 
the  supreme  court  in  those  cases,  or  its  applicability  to  this  case. 
The  act  granting  to  the  railroad  company  '*the  alternate  sections  of 
the  public  lands  designated  by  odd  numbers,"  provided  *Hhat  all 
mineral  lands  shall  be  excepted  from  the  operation  of  this  act;" 
that  is  to  say,  are  not  included  in  the  legislative  grant.  12  8t.  p.  492, 
§  3.  The  act  itself  is  a  present  grant,  and  makes  the  exception.  So 
the  act  to  extend  to  California  the  right  of  pre-emption  to  unsurveyed 
public  lands,  in  like  manner  provided  "that  the  provisions  of  this 
section  shall  not  be  held  to  authorize  pre-emption  and  settlement  of 
mineral  lands,  which  are  hereby  exempted  from  the  provisions  of 
this  act,"  (Id.  p.  410,  §  7;)  and  by  section  2258,  Bev.  St.,  mineral 
lands  are  also  reserved  from  sale.  In  all  these  cases  the  act  of  con- 
gress itself,  in  like  terms,  excludes  mineral  lands.  In  neither  case 
does  it  provide  that  any  clause  excepting  mineral  lands  should  be 
inserted  in  the  patent.  Tet  the  clause,  for  some  reason,  is  inserted 
in  the  railroad  grants,  while  it  is  omitted  in  pre-emption  and  other 
patents,  so  far  as  such  patents  have  come  under  my  observation. 
Section  4  of  the  act  granting  lands  to  the  railroad  company  provides 
that  upon  the  certificate  of  the  comnoiissioner  provided  for,  that  a 
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prescribed  namber  of  miles  of  road  has  been  completed  in  aocoraanoe 
with  the  provisions  of  the  act,  ''patents  shall  issue  conveying  the 
right  and  title  to  said  lands  [the  alternate  sections  designated  by  odd 
numbers]  to  said  company  on  each  side  of  the  road,  as  far  as  the 
same  is  completed,  to  the  amount  aforesaid ;  and  patents  shall,  in  like 
manner,  issue  as  each  forty  miles  of  said  road  and  telegraph  line  are 
completed."  There  is  no  express  authority  in  the  statute  to  issue  a 
patent  covering  known  mineral  lands  at  all,  and  no  more  authority 
to  insert  a  clause  in  a  patent  issued,  excepting  or  excluding  there- 
from,  generally  and  indefinitely,  without  describing  them  so  as  to 
identify  the  exceptions  made  by  the  patent,  ''mineral  lands/'  should 
any  be  found  to  exist  in  the  tracts  described.  There  is  just  as  little 
authority  for  one  as  the  other;  as  little  authority  for  inserting  the 
clause  of  exclusion,  as  for  issuing  any  patent  at  all  embracing  mineral 
lands.  Under  the  statute,  it  is  as  clearly  the  duty  of  the  officers  au- 
thorized to  issue  patents  to  the  railroad  companies  to  ascertain 
whether  the  lands  patented  are  embraced  in  the  congressional  grant 
and  patentable,  or  are  mineral  lands  and  not  patentable,  as  it  is  in 
the  case  of  a  pre-emption,  homestead,  or  other  entry  and  sale  of  pub- 
lic lands,  to  ascertain  the  facts  authorizing  the  issue  of  the  patent. 

The  act  of  congress,  as  long  ago  as  1796,  provided  that  "every 
surveyor  shall  note  in  his  field-book  the  true  situations  of  all  mines, 
salt-licks,  salt-springs,  and  mill-seats  which  shall  come  to  his  knowl- 
edge. *  *  *  These  field-books  shall  be  returned  to  the  surveyor 
general,  who  shall  thereupon  cause  a  description  of  the  whole  lands 
surveyed  to  be  made  out,  and  transmitted  to  the  officers  who  may  su* 
perintend  the  sales.*'  1  St.  p.  466,  §  2.  The  object,  doubtless,  is  to 
enable  the  officers  in  charge  to  determine  whether  the  lands  are  pat- 
entable or  not.  This  provision  has  been  in  force  ever  since,  and  it 
was  carried  into  the  Bevised  Statutes,  (section  2395.)  So,  also,  the 
mineral  lands,  at  the  date  of  the  survey  of  these  lands,  were  not  au- 
thorized to  be  surveyed  by  running  the  section  lines.  Thus  the  gov- 
ernment has  provided  means  to  enable  the  land-office  to  determine 
the  character  of  the  lands,  and  whether  or  not  they  are  of  the  char- 
acter granted  by  the  acts,  or  authorized  to  be  sold  or  otherwise  dis- 
posed of.  No  authority  is  given  to  issue  patents  in  any  of  these 
cases  to  mineral  lands  excepted  in  the  acts  of  congress,  and  this  fact 
necessarily  involves  the  duty  to  determine  whether  lands  for  which 
patents  are  sought  are  mineral  or  not,  and  it  is  presumed  that  that 
duty  was  duly  performed.  In  this  case,  the  evidence  shows  that  there 
was  nothing  in  the  records  of  the  land-office  to  indicate  that  the 
lands  in  question  were  mineral;  and  the  fact  that  they  had  been 
surveyed  at  a  time  when  mineral  lands  were  not  authorized  to  be 
surveyed,  and  the  plats  filed  without  designating  the  lands  as  min- 
eral, is  prima  facie  evidence  that  they  were  not  mineral  in  character, 
and  were  included  in  the  congressional  grant  and  patentable  as  such. 
The  question  as  to  their  patentability  was,  therefore,  determined  on 
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the  surveys,  records,  and  evidence.     And  the  patent  makes  out,  at 
least,  a  prima  facie  case  of  title  in  complainant. 

The  issae  of  the  patent  to  the  Central  Pacific  Railroad  Company, 
then,  notwithstanding  the  anauthorized,  general,  and  indefinite  clause 
of  exception  and  exclusion  "of  mineral  lands,  should  any  be  found  to 
exist  in  the  tracts  described/'  now  claimed  by  defendant  to  leave 
the  facts  open  for  contest,  is  just  as  clearly  a  determination  by  the 
officers  of  the  land  department  that  the  lands  described  in  the  pat- 
ent are  not  mineral,  and  are  a  part  of  the  lands  granted  by  the  act, 
as  in  the  case  of  a  patent  issued  to  a  pre-emption  homestead  claim- 
ant, or  other  purchaser,  under  acts  of  congress  having  similar  ex- 
ceptions, without  any  similar  clause  of  exception  and  exclusion  in- 
serted in  the  patent.  The  lands  are  either  patentable  under  the  act 
or  they  are  not.  If  patentable,  the  issue  of  a  patent  is  authorized. 
If  not  patentable,  it  is  unauthorized,  and  the  issue  of  a  patent  is, 
clearly,  as  conclusive  evidence  of  the  determination  of  the  fact  of 
patentability,  upon  a  collateral  attack,  in  the  one  case  as  in  the 
other.  Suppose  it  should  afterwards  turn  out  that  all  is  mineral 
land.  The  exception  would  be  as  broad  as  the  grant,  and  be  void  as 
an  exception.  Is  it  any  the  less  so,  in  this  class  of  cases,  as  to  a  part  ? 
No  provision  of  the  statute  has  been  brought  to  my  notice  authoriz- 
ing any  distinction  in  these  different  classes  of  patents,  or  authoriz- 
ing any  vague  or  uncertain  exception,  leaving  the  question  as  to  what 
is  granted  and  what  is  not,  open  to  contest  upon  parol  evidence  of 
matters  dehors  the  patent  subsequently  developed  and  brought  to 
light.  The  land  department  in  this  very  case,  as  in  cases  of  pat- 
ents to  pre-emptioners,  homestead  claimants,  and  other  purchasers 
of  the  public  lands,  have  acted,  and  I  think  correctly,  upon  the  idea 
that  patents  to  lands  not  known  to  be  mineral  lands  at  the  time  the 
patent  issued,  carry  the  title  to  all  mines  subsequently  discovered  in 
the  lands^  notwithstanding  the  reservation  from  sale  of  mineral  lands 
in  the  acts  of  congress.  By  the  words  ''mineral  lands"  must  be  un- 
derstood lands  known  to  be  such, -or  which  there  is  satisfactory  rea- 
son to  believe  are  such  at  the  time  of  the  grant  or  patent.  And  the 
United  States  courts  which  have  had  occasion  to  act  upon  this  sub- 
ject, so  far  as  I  am  aware,  have  adopted  that  idea.  P.  C.  M.  d  M. 
Co.  V.  Spargo^  8  Sawy.  645;  S.  C.  16  Fed.  Rep.  348.  There  must 
be  some  point  of  time  when  the  character  of  the  land  must  be  finally 
determined,  and,  for  the  interest  of  all  concerned,  there  can  be  no 
better  point  to  determine  this  question  than  at  the  time  of  issuing 
the  patent.  The  supreme  court  has  not  yet  had  occasion  to  decide 
the  point  as  to  the  effect  on  a  patent  of  a  discovery  of  a  valuable 
mine  in  lands  subsequent  to  the  issue  of  a  patent.  Any  other  con- 
struction would  be  disastrous  in  the  extreme  to  the  holders  of  lands 
in  California  under  United  States  patents.  If  land  which  a  party 
has  actually  occupied,  possessed,  and  peaceably  enjoyed  for  a  long 
series  of  years,  claiming  titl^  under  a  patent  of  the  United  States  15 
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years  old,  can  be  entered  upon  and  prospected  for  a  mine  by  any 
trespasser  who  chooses  to  do  so,  and,  a  mine  being  foand,  the  mine 
can  be  located,  and  taken  out  of  the  patent  on  the  vague  and  uncer- 
tain exception  in  the  patent  in  question,  it  can  be  done  fifty  or  a  hun- 
dred years  hence,  and  the  patent,  instead  of  being  a  muniment  of  title 
upon  which  the  patentee  or  his  grantees  can  rest  in  security,  would 
be  but  a  delusion  and  a  snare.  Congress  could  never  have  contem- 
plated such  a  construction  and  execution  of  the  acts  in  question.  In 
much  the  larger  portion  of  the  mining  regions  of  the  state,  the  placer 
mines  were  worked  out,  exhausted  of  their  mineral,  and  utterly  aban- 
doned for  mining  purposes  years  ago,  and  since  their  exhaustion  and 
abandonment  they  have  been  taken  up  by  and  patented  to  pre-emp- 
tioners,  homestead  claimants,  railroad  companies,  and  other  pur- 
chasers, as  agricultural  lands,  and  have  been  fenced,  cultivated, 
grazed,  planted  with  orchards  and  vineyards,  built  upon,  occupied, 
and  enjoyed  by  a  large,  thriving,  prosperous,  contented,  and  happy 
population.  Those  who  were  once  miners,  after  working  out  their 
mines,  have  themselves  purchased  as  agricultural  lands  the  lands 
which  they  had  thus  exhausted  of  their  mineral  wealth,  and  have 
now  become  agriculturists,  farmers,  stock-raisers,  fruit  and  wine  pro- 
ducers, etc.  The  very  township  in  which  the  land  in  question  is 
situated,  and  of  which  it  forms  a  part,  affords  a  striking  illustration 
of  the  facts  stated.  According  to  the  record  of  the  land-office  in  evi- 
dence, said  township  9,  which  is  situated  in  the  mining  region,  con- 
tains 22,970.76  acres  of  land,  of  which  there  have  been  sold  and 
patented,  under  pre-emption  and  homestead  laws,  8,957.77  acres; 
granted  and  patented  to  the  railroad  company,  9,843.29  acres ;  ap- 
plied for  under  homestead  laws  and  not  yet  patented,  1,048.13;  sold 
under  the  mining  laws  as  placer  mines,  110  acres;  as  quartz  mines, 
.93  of  an  acre;  and  as  marble  mines,  13.47  acres.  Are  the  owners 
of  all  these  lands,  thus  sold,  to  be  for  aU  time  liable  to  have  their 
possession,  held  under  patents  upon  their  face  regularly  issued,  in- 
truded upon  by  any  trespasser  who  chooses  to  prospect  his  orchard 
or  vineyard  or  pasture  for  a  mine,  and  when  a  mine  shall  be  found 
have  it  taken  from  him  by  the  intruder  under  the  claim  that  the  pat- 
ent is  void  on  the  grounds  insisted  upon  in  this  case,  that  the  land 
was  not  subject  to  sale  in  the  case  of  purchasers,  or  was  not  granted 
in  the  case  of  the  railroad  company  ?  If  such  be  the  ease,  there  is 
certainly  a  serious  defect  in  the  laws,  or  in  their  execution.  I  am 
unable  to  discover  or  believe  that  such  a  position  is  sanctioned  by  the 
laws,,  or  by  the  decisions  of  the  supreme  court.  The  exception  of 
mineral  lands  from  the  grant  in  the  act  of  congress  is  explicit.  There 
is  no  express  authority,  no  provision  at  all,  requiring  or  authorizing 
this  exception  to  be  repeated  in  the  patent.  Lands  patentable  under 
the  grant,  and  no  others,  are  authorized  to  be  patented.  If  the  ex- 
ception in  the  patent  is  no  broader  in  its  signification  than  th^  stat- 
uiCj^  it  adds  nothing  to  and  takes  nothing  from  the  effect  of  the  statute 
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itself  in  this  respect,  or  to  the  effect  of  the  patent  issued  in  pursn- 
ance  of  the  statute.  If  it  is  broader  than  the  statute,  then  it  is 
wholly  unauthorized  by  law,  and  as  to  the  part  which  goes  beyond 
the  statute,  at  least,  is  utterly  void.  A  patent  upon  its  face  should 
either  grant  or  not  grant.  It  must  be  seen  from  a  construction  of 
the  language  of  the  grant  itself  whether  anything  is  granted  or  not, 
and,  if  anything  be  granted,  what  it  is.  There  is  no  authority  to  issue 
a  patent  which,  in  effect,  only  says  if  the  lands  herein  described  here- 
after turn  out  to  be  agricultural  lands,  then  I  grant  them,  but  if  they 
turn  out  to  be  mineral  lands,  then  I  do  not  grant  them.  Such  a 
patent  would  be  so  uncertain  that  it  would  be  impossible  to  deter- 
mine, from  the  face  of  the  patent,  whether  anything  is  granted  or 
not.  The  most  that  can  be  said,  then,  is  that  the  clause  of  exception 
and  exclusion  in  the  patent  in  no  way  affects  the  rights  of  the  par- 
ties given  by  the  statute,  in  no  way  enlarges  or  restricts  those  rights, 
and  the  same  force  and  effect  must  be  given  to  the  patent  on  a  col- 
lateral attack  as  would  be  given  to  it  had  the  clause  been  omitted,  as 
both  classes  of  patents  would  depend  upon  and  be  controlled  by  the 
same  or  similar  statutory  provisions.  We  have  seen,  in  the  cases 
cited  from  the  supreme  court  reports,  that  patents  issued  under  the 
various  acts  of  congress  excepting  and  reserving  mineral  lands  from 
sale  or  grant,  in  precisely  similar  language,  but  which  omit  the  clause 
of  exception  and  exclusion  found  in  the  patent  in  question,  have 
always  been  held  by  the  supreme  court  to  be  unassailable  collater- 
ally. The  same  rule  must  be  held  applicable  to  the  patent  in  ques- 
tion and  those  like  it. 

If  the  foregoing  views  are  correct,  it  would  have  been  better  if  no 
distinction  had  been  made  between  patents  issued  under  different 
acts  of  congress  having  similar  exceptions;  better  if  no  such  excep- 
tion had  been  inserted  in  the  patent.  The  exception  inserted  in  this 
class  of  patents,  upon  the  view  adopted,  only  affords  a  pretext  for 
collaterally  assailing  its  validity,  thus  inviting  and  stimulating  liti- 
gation. Circumstances  from  the  beginning,  in  this  state,  seem  to 
have  conspired  to  afford  an  infinite  variety  of  pretexts,  more  or  less 
plausible,  for  assailing  all  classes  of  patents  to  land  issued  by  the 
United  States,  and  on  that  ground  to  create  a  very  general  and  wide- 
spread feeling  of  insecurity  and  distrust  in  regard  to  land  titles.  The 
sooner  it  comes  to  be  a  generally  recognized  principle  that  a  United 
States  patent,  regular  upon  its  face  and  upon  the  record,  issued  in 
the  forms  prescribed  by  the  laws,  means  something, — ^that  it  is  unas- 
sailable collaterally,  or  even  with  success  directly,  by  parties  having 
the  proper  status,  except  upon  clear  and  indisputable  grounds  and 
evidence, — the  sooner  confidence  in  land  titles  will  be  re-established, 
and  the  better  it  will  be  for  the  good  order,  tranquillity,  prosperity, 
and  happiness  of  the  people  of  California. 

In  my  judgment,  the  defendant  is  not  in  a  position,  in  this  suit,  to 
assail  or  questioi^  the  title  of  the  complainant  resting  upon  his  pat- 
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enty  and  his  possesBion  nnder  it,  for  the  reasonB  stated  on  all  the 
points  disouBsed  in  the  opinion.  The  view  taken  upon  the  points 
discussed  renders  it  unnecessary  io  consider  the  evidence  as  to 
whether  the  land  in  dispute  is  in  fact  mineral  land,  or,  if  it  is, 
whether  its  mineral  character  was,  in  fact,  known  at  the  date  of  the 
patent. 

Let  a  decree  be  entered  for  complainant  for  a  perpetual  injunction, 
in  pursuahce  of  the  prayer  of  the  bill,  with  costs. 


Taylob  and  others  v.  Bobebtson  and  others. 
{(Hrettit  Oaurt^  N.  D,  Illinois.    April  14, 1884.) 

1.  Bankruptct— Estate  of  Absionbb  is  that  which  Bankrupt  Held  when 

Petition  was  Filed. 

It  was  the  purpose  of  congress,  as  evidenced  by  sections  6044. 6046,  Rev.  St., 
tit.  **  Bankruptcy,"  to  clothe  the  assignee  of  the  bankrupt  with  the  latter's 
estate  -whenever  such  assignee  should  be  appointed  and  a  deed  made  to  him 
in  the  same  condition  and  plight  as  such  estate  was  in  when  the  petition  in 
bankruptcy  was  filed. 

2.  Bame— Sale  Made  between  Filino  of  Petition  and  Adjudication   of 

Bankbuftcy— Kiohts  of  Assionbe. 

A  sale  made  between  the  date  of  the  adiudication  of  bankruptcy  and  the  ap- 
pointment of  the  assignee  is  at  least  voidable  as  against  the  assignee  or  those 
claiming  under  him. 

Creditor's  Bill. 

McCoy,  Pope  d  McCoy,  for  complainants. 

Paddock  d  Aldis,  for  defendants. 

Blodoett,  J.  The  questions  in  this  eanse  arise  upon  the  plead- 
ings and  proofs  in  a  creditor's  bill  and  several  amended  and  supple* 
mental  bills  filed  thereafter.  On  the  thirtieth  of  July,  1877,  com- 
plainants Taylor  and  Bruce  recovered,  ou  the  law  side  of  this  court, 
a  judgment  against  William  Scott  Eobertson  for  the  sum  of  $21,786 
and  costs.  On  this  judgment  execution  was  duly  issued  to  the  mar- 
shal of  this  district,  and  returned  "no  property  found,"  January  24, 
1878;  a  creditor's  bill  in  the  usual  form  was  filed  by  complainants, 
to  which  Francis  B,  Peabody,  Benjamin  E.  Gallup,  and  others  were 
made  defendants,  with  the  allegation  ''that  they,  or  some  one  or  other 
of  them,  have  in  their  possession  or  control  personal  property,  and 
hold  title  to  real  estate  which  belongs  to  said  defendant  Bobertson, 
or  in  which  he  is  some  way  beneficially  interested."  Due  service  of 
process  was  had  on  the  defendants  in  this  bill  before  the  return-day 
thereof,  and  the  defendant  Peabody  demurred  to  the  bill  for  want  of 
equity,  and  in  March,  1878,  his  demurrer  was  sustained.  No  an- 
swer Beems  to  have  been  filed  by  the  other  defendants,  and  no  pro- 
ceedings taken,  until  September  17,  1881,  when  an  amended  and 
supplemental  bill  was  filed^  and  since  then  other  amendments  and 
v.2lF,no.4 — 14 
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sapplemental  bills  have  been  filed,  making  Mehitable  Green,  widow 
of  David  B.  Green,  deceased,  William  W.  Crapo,  and  Charles  W. 
Gliiford,  trustees  of  the  heirs  of  said  David  B.  Green,  and  said  Bobert 
B.  Green,  Susan  G.  Page,  Horatio  N.  Green,  and  Francis  B.  Green, 
heirs  of  said  David  B.  Green,  and  E.  A.  Gummings,  defendants;  and 
these  defendants  have  duly  answered.  The  controversy,  which  has 
finally  been  brought  to  a  hearing  upon  these  amended  and  supple- 
mental  bills  and  answers,  bas  reference  to  the  validity  of  a  sale  under 
a  trust  deed,  made  by  the  defendant  Feabody,  and  concerns  only  the 
property  covered  by  this  trust  deed, — all  the  other  matters  in  the 
original  and  amended  bills,  having  been  abandoned  by  complainants. 
The  facts  appearing  in  these  pleadings  and  proofs,  which  seem  to 
me  necessary  to  consider  for  the  purpose  of  disposing  of  the  case, 
are:  That  on  or  about  April  1,  1871,  one  Nathan  S.  Grow,  of  the 
city  of  Chicago,  borrowed  of  David  B.  Green,  now  deceased,  then  of 
New  Bedford,  Massachusetts,  $35,000,  payable  in  five  years  from  said 
date,  with  interest  at  8  per  cent,  per  annum,  payable  semi-annually, 
and  to  secure  the  payment  thereof  executed  to  the  defendant  Benja- 
min E.  Gallup,  as  trustee,  a  trust  deed  conveying  a  valuable  tract  of 
land  situated  on  the  comer  of  West  Madison  and  Sheldon  streets,  in 
this  city,  and  described  in  the  pleadings  and  proofs  as  the  "Jefferson 
Park  Hotel  property."  Some  time  in  1876  Grow  sold  and  conveyed 
this  property  to  the  defendant  Bobertson,  and  Bobertson  assumed 
and  agreed  to  pay  this  Green  incumbrance.  On  the  second  day  of 
April,  1877,  Bobertson,  having  negotiated  with  Bobert  B.  Green  for 
an  extension  or  renewal  of  the  Grow  indebtedness  for  the  further 
term  of  three  years,  executed  and  delivered  to  the  defendant  Peabody 
a  trust  deed  of  the  same  property,  securing  the  payment  of  the  said 
sum  of  $35,000  in  three  years,  and  interest  thereon  at  the  rate  of  7^ 
per  cent.,  payable  semi-annually,  with  full  power  to  the  trustee  to 
sell  the  property  so  conveyed,  in  case  of  default  in  payment  of  the 
indebtedness  so  secured,  after  advertising  the  same  in  the  manner 
provided  by  the  trust  deed,  and  out  of  the  proceeds  to  pay  the  in- 
debtedness so  secured,  and  the  costs  of  such  sale,  together  with  any 
money  advanced  for  payment  of  taxes,  assessments,  or  insurance. 
The  trust  deed  also  contained  a  clause  that  in  case  of  default  in  the 
payment  of  interest,  when  the  same  should  fall  due,  and  for  30  days 
thereafter,  or  in  case  the  premises,  or  any  part  thereof,  should  be  sold 
for  taxes  or  assessments  thereon,  the  whole  indebtedness  should,  at 
the  election  of  the  holder  thereof,  become  immediately  due  and  pay- 
able, and  the  trustee  might  be  required  to  sell  in  the  same  manner 
as  though  the  whole  principal  had  become  due  and  remained  unpaid 
by  lapse  of  time.  It  also  appears  that  on  the  thirtieth  day  of  Au- 
gust, 1878,  Bobertson,  being  in  default  in  payment  of  the  interest 
which  had  accrued  in  the  preceding  October  and  April,  at  the  urgent 
request  and  direction  of  said  David  B.  Green,  then  the  holder  of  said 
indebtedness,  delivered  to  Mr.  Peabody,  the  trustee,  the  possession  of 
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tue  property,  and  the  tenants  duly  attorned  to  Peabody.  It  also  ap- 
pears that  on  the  thirty-first  day  of  August,  1878,  the  day  after  plac- 
ing Mr.  Peabody  in  full  possession  of  the  premises,  Eobertson  filed 
his  voluntary  petition  in  bankruptcy  in  the  United  States  district 
court  of  this  district,  and  was  duly  adjudged  bankrupt,  in  pursuance 
of  such  petition,  on  the  seventh  day  of  September,  1878,  and  on  the 
twenty-fourth  day  of  July,  1879,  Bradford  Hancock  was  duly  ap- 
pointed assignee  of  the  bankrupt's  estate)  and  a  deed  made  to  him  by 
the  register  conveying  to  him  all  the  estate  of  the  bankrupt.  On  the 
seventeenth  day  of  June,  1880,  said  assignee  in  bankruptcy,  pursu- 
ant to  the  order  of  the  district  court,  sold  and  conveyed,  by  deed«  to 
Lorin  Grant  Pratt,  all  the  right,  title,  and  interest  of  the  bankrupt^ 
and  his  right  as  assignee  in  and  to  this  Jefferson  Park  Hotel  prop- 
erty, with  other  property,  for  the  gross  sum  of  $8,305,  subject  to  all 
liens,  taxes,  and  incumbrances.  On  the  fourth  day  of  January,  1881, 
an  alias  execution  was  issued  on  the  Taylor  and  Bruce  judgment,  di- 
rected to  the  marshal  of  this  district  to  execute,  and  the  marshal 
levied  said  execution  on  this  hotel  property,  and  the  same  was,  on 
the  twenty-seventh  day  of  January,  1881,  sold  by  the  marshal,  in 
pursuance  of  said  execution  and  levy,  to  Lorin  Grant  Pratt,  for  the 
sum  of  $5,000,  for  which  a  certificate  was  duly  issued  by  such  mar- 
shal. It  further  appears  that  Mr.  Pratt,  in  making  these  purchases 
at  the  assignee's  and  marshal's  sales,  acted  solely  as  attorney  and 
trustee  for  and  in  behalf  of  the  judgment  creditors  Taylor  and  Bruce, 
and  that  the  title  so  vested  in  Mr.  Pratt,  by  virtue  of  these  purchases, 
was  taken  by  him,  as  naked  trustee,  for  the  benefit  of  his  clients.  On 
the  fourth  day  of  September,  1878,  Mr.  Peabody,  as  trustee,  caused 
an  advertisement  to  be  published  in  the  Chicago  Weekly  Journal,  a 
weekly  newspaper  published  in  the  city  of  Chicago,  to  the  effect  that 
he  would  sell  this  "Jefferson  Park  Hotel  property"  at  public  auction, 
pursuant  to  the  powers  in  his  said  trust  deed,  on  the  seventh  day  of 
October,  Z  878,  by  reason  of  default  which  had  been  made  by  Rob- 
ertson in  the  payment  of  the  semi-annual  interest  falling  due  on  the 
third  of  October,  1877,  and  the  second  of  April,  1878,  upon  the  in- 
debtedness secured  by  said  trust  deed ;  and  on  the  seventh  of  Octo- 
ber, 1878,  said  Peabody,  as  such  trustee,  in  pursuance  of  such  adver- 
tisement, sold  said  premises  at  public  auction,  and  the 'same  were 
struck  off  and  sold  to  David  B.  Green,  and  a  deed  of  conveyance  du'y 
made  to  him  by  such  trustee.  It  further  appears  that  said  David  B. 
Green,  the  purchaser  of  said  property,  has  since  died,  and  that  the 
defendants  Mehitable  B.  Green,  his  widow,  and  Robert  B.  Green, 
Susan  G.  Page,  Horatio  N.  Green,  and  Francis  B.  Green,  the  chil- 
dren and  heirs  at  law  of  said  David  R.  Green,  and  defendants  W.  W, 
Crapo  and  Charles  W.  Clifford,  as  trustees  of  said  heirs,  are  inter- 
ested in  said  property,  and  claim  to  hold  a  valid  and  absolute  title 
to  said  premises  by  virtue  of  the  deed  from  Peabody,  as  trustee,  to 
Raid  David  R.  Green. 
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The  amended  and  supplemental  bills  contain  allegations  chargmg 
that  this  sale  was  made  by  reason  of  a  fraudolent  and  collusive  under- 
standing between  Bobertson  and  the  trustee,  by  which  he,  Robertson, 
was  to  have  the  right  to  redeem  the  premises  in  question  on  pay- 
ment of  the  indebtedness  secured  by  this  trust  deed,  and  is  therefore 
void  as  against  the  complainants,  who  were  then  judgment  creditors 
of  Bobertson,  and  had  a  vested  lien  on  said  property  by  virtue  of 
their  judgment.  Also  that  the  notice,  under  which  the  trustee  made 
the  sale,  was  not  properly  published,  as  required  by  the  terms  of  the 
trust  deed,  and  that  the  sale  was  bad  from  the  fact  that  the  property 
was  sold  en  masse,  and  not  in  parcels,  and  was  made  at  a  price  grossly 
below  the  value  of  the  property.  It  is  also  charged  that  this  sale 
was  void  for  the  reason  that  it  was  made  after  Bobertson  was  ad- 
judged bankrupt,  and  before  an  assignee  for  his  estate  was  appointed; 
and  complainants  claim  to  now  be  the  equitable  owners  of  all  the 
estate  and  interest  of  the  assignee  in  the  property,  by  virtue  of  the 
purchase  made  by  Mr.  Pratt  in  their  behalf. 

I  do  not  think  the  proof  sustains  the  allegation  of  a  collusive 
arrangement  or  understanding  between  the  trustee  and  Bobertson 
that  Bobertson  was  to  have  the  right  to  redeem  the  property  from  the 
trustee's  sale  on  payment  of  the  debt  and  interest.  Mr.  Feabody 
denies  any  such  agreement,  and  the  proof  tending  to  show  it  is  too 
vague  and  uncertain  to  form  the  basis  for  relief  on  that  ground.  The 
proof,  however,  does  show  that  Green,  for  some  months  before  the 
sale,  had  been  insisting  upon  the  payment  of  his  interest,  and  finally 
informed  Bobertson  that  he  must  turn  over  the  rents  of  the  premises 
to  the  trustee,  or  he  should  proceed  to  foreclose ;  and  I  have  no  doubt 
that  Bobertson  believed  that,  having  put  the  trustee  in  full  posses- 
sion, no  foreclosure  would  be  insisted  upon,  and  that,  in  some  way 
to  be  worked  out  between  them  after  Bobertson  was  through  with  his 
bankruptcy  proceedings,  he  would  be  allowed  to  redeem  on  payment 
of  the  debt,  interest,  and  taxes. 

It  may,  I  think,  also  be  urged  with  much  force  that,  inasmuch  as 
the  indebtedness  was  not  due  save  at  the  election  of  Green,  by  reason 
of  default  in  the  payment  of  interest,  and  as  the  property  was  jrteld- 
ing  an  income  fully  adequate  to  meet  accruing  interest,  taxes,  and  in- 
surance, there  was  no  equitable  reason  for  forcing  the  property  to 
sale  after  the  trustee  had  been  put  in  possession  as  mortgagee  in 
possession.  Mr.  Green,  or  Mr.  Peabody  for  him,  could  have  made 
all  needful  repairs  or  improvements  to  secure  or  augment  the  income, 
— at  least,  until  the  debt  was  fully  due;  and  the  sale  made,  under  the 
circumstances,  might  properly  be  deemed  so  harsh  and  unconsciona- 
ble a  proceeding  as  to  justify  the  interposition  of  a  court  of  equity; 
but  as  I  do  not  propose  to  determine  the  case  on  this  point,  I  only 
suggest  it. 

The  notice  seems  to  have  been  a  sufficient  compliance  with  the 
conditions  of  the  trust  deed.     By  the  terms  of  the  trust  deed,  the 
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trustee  was  empowered  to  sell  the  premises  entire,  without  division, 
or  in  parcels,  and  in  such  parcels  as  he  might  elect ;  which,  it  seems 
to  me,  is  a  sufficient  answer  to  the  allegation  as  to  the  sale  of  the 
property  en  masse.  Where  a  trustee  is  clothed  with  so  ample  a  discre- 
tion as  he  was  under  this  trust  deed,  a  clear  case  of  fraud,  or  such  . 
diminution  in  price  as  amounts  to  a  willful  fraud  on  the  debtor,  or 
those  claiming  under  him,  must,  in  my  judgment,  be  made  out  in 
order  to  justify  setting  aside  a  sale  for  this  reason.  Some  clear  and 
tangible  injustice  must  have  resulted  from  the  sale  in  bulk,  in  order 
to  entitle  a  party  in  interest  to  call  on  a  court  of  equity  to  set  aside 
a  sale  made  under  such  a  power.  As  to  the  allegation  that  the 
property  was  sacrificed,  or  sold  at  too  low  a  rate,  this  question  may  be 
considered  further  on. 

The  real  question,  it  seems  to  me,  is,  was  this  sale,  made  after 
Bobertson,  the  grantor  in  the  trust  deed,  had  been  adjudicated  a  bank- 
rupt, and  before  the  assignee  of  his  estate  in  bankruptcy  had  been 
appointed,  a  valid  sale?  In  other  words,  did  not  bankruptcy  sus- 
pend the  exercise  of  the  powers  delegated  .by  the  trust  deed  to  this 
trustee  until  there  was  an  assignee  chosen  and  qualified  to  act  for 
this  bankrupt's  estate? 

It  will  be  remembered  that  Bobertson  filed  his  petition  in  bank- 
ruptcy on  tiie  thirty-first  of  August,  1878,  and  that  no  assignee  in 
bankruptcy  was  appointed  until  June,  1879,  and  that  the  sale  now 
challenged  took  place  on  the  seventh  of  October,  1878,  a  little  more 
than  80  days  after  the  filing  of  the  petition  in  bankruptcy.  By  sec- 
tion 5044,  Bev.  St.,  tit.  '* Bankruptcy,"  it  is  provided: 

''As  soon  as  an  assignee  is  appointed  and  qualified,  the  Judge,  or,  wliere 
there  is  no  opposing  interest,  tlie  register,  shall,  by  an  instrument  under  his 
hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of 
the  bankrupt,  with  all  his  deeds,  books,  and  papers  relating  thereto,  and  such 
assignment  shall  relate  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  by  operation  of  law  shall  vest  the  title  to  all  such  property 
and  estate,  both  real  and  personal,  in  the  assignee,  although  the  same  is  then 
attached  on  mesne  process  as  the  property  of  the  debtor,  and  shall  dissolve 
any  such  attachment  made  within  four  months  next  precedini?  the  commence* 
ment  of  the  bankruptcy  proceedings." 

Section  5046  of  same  title  provides : 

"AH  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors;  all 
rights  in  equity,  choses  in  action,  patent-rights,  and  co])yrights;  all  debts 
due  him  or  any  person  for  his  use,  and  all  liens  and  securities  therefor;  and 
all  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any 
cause  of  action  which  he  had  against  any  person  arising  from  contract,  or 
from  the  unlawful  taking  or  detention,  or  injury  to  the  property  of  the  bank- 
rupt; and  all  his  rights  of  redeeming  such  property  or  estate,  together  with 
the  like  right,  title,  power,  and  authority  to  sell,  manage,  dispose  of,  sue 
for,  and  recover  or  defend  the  same,  as  the  bankrupt  might  have  had  if  no 
assignment  had  been  made, — ^shall,  in  virtue  of  the  adjudication  of  bankruptcy 
and  the  appointment  of  his  assignee,  but  subject  to  the  exceptions  stated  in 
the  preceding  section,  be  at  once  vested  in  such  assignee.'^ 


Digitized  by 


Google 


214  FEDEBAL  BEPOBTEB. 

It  would  seem  to  have  been  the  purpose  of  congress,  as  evidenced 
by  these  sections  of  the  bankrupt  law,  to  clothe  the  assignee  of  the 
bankrupt  with  his  estate,  whenever  such  assignee  should  be  appointed 
and  a  deed  made  to  him,  in  the  same  condition  and  plight  as  when 
the  petition  in  bankruptcy  was  filed. 

In  Bank  y. Sherman,  101  U.  S.  403,  the  supreme  court  said: 
"The  filing  of  the  petition  was  a  caveat  to  all  the  world.  It  was  in  effect 
an  attachment  and  injunction.  Thereafter  all  the  property  rights  of  the 
debtor  were  ipso  facto  in  abeyance  until  the  final  adjudication.  If  that  were 
in  his  favor  they  revived  and  were  again  in  full  force.  If  it  were  against 
him,  they  were  extinguished  as  to  him  and  vested  in  the  assignee  for  the 
purposes  of  the  trust  with  which  he  was  charged.  The  bankrupt  became,  as 
it  were,  for  many  purposes,  civiliter  marhus.  Those  who  dealt  with  his  prop- 
erty in  the  interval  between  the  filing  of  the  petition  and  the  final  adjudica- 
tion did  so  at  their  peril.  They  could  limit  neither  the  power  of  the  court 
nor  the  effect  of  the  final  exercise  of  its  jurisdiction." 

In  Re  Grinnell,  9  N.  B.  R.  29,  it  was  held  by  Judge  Blatchpobd, 
after  a  careful  analysis  of  the  provisions  of  the  bankrupt  law  touch- 
ing the  powers  and  estate  vested  in  the  assignee, —  • 
"That  the  assignee  is  the  only  person  who  can  represent  the  creditors  other 
than  the  particularly  secured  creditor.  Whether  such  other  creditors  are 
wholly  unsecured  or  insufficiently  secured,  they  have  an  interest  ia  seeing 
that  the  debt  of  the  particular  secured  creditor  is  duly  proved,  and  is  not  fraud- 
ulent or  illegal,  and  that  the  securities  held  for  it  are  applied  on  it  at  their 
proper  value,  whether  such  value  is  ascertained  by  agreement  between  such 
particular  secured  creditor  and  the  assignee,  or  by  a  sale.  Before  such  appli- 
cation of  the  securities  is  made,  the  assignee  has  a  right,  on  behalf  of  such 
other  creditors,  to  elect  whether  he  will  redeem  the  pledged  property  by  pay- 
ing the  debt  and  taking  the  property,  or  whether  he  will  ask  to  have  it  sold 
subject  to  the  lien,  or  whether  he  will  give  it  up  to  the  secured  creditor  on 
receiving  an  agreed  sum  as  its  excess  of  value  over  the  debt.  Nothing  of  all 
this  can  be  done  until  there  is  an  assignee.  But  the  distinct  principle  of  these 
provisions  is  that  all  valid  liens  which  exist  on  the  property  of  a  bankrupt 
when  the  proceedings  in  bankruptcy  are  commenced,  are  preserved  and  will 
be  respected  by  the  bankruptcy  court,  and  enforced  and  allowed  to  be  paid 
out  of  the  proceeds  of  the  property  on  which  they  are  liens.  It  io,  however, 
confided  to  the  bankruptcy  court  to  determine  whether  the  debt  is  valid,  and 
whether  the  lien  is  valid,  and  to  regulate  the  disposition  of  the  property  on 
which  the  lien  is  claimed.  For  this  purpose,  in  involuntary  cases,  power  is 
given  to  the  court,  by  the  fortieth  section,  to  restrain  the  debtor  and  any 
other  person  from  making  any  transfer  or  disposition  of  any  part  of  the 
debtor^  s  property  not  excepted  by  the  act  from  the  operation  thereof,  and 
from  any  interference  therewith.  This  power  is  to  be  exercised  when  the 
order  to  show  cause  is  issued,  and  is  intended  to  restrain  the  disposition  of 
the  debtor's  property  until  there  can  be  an  adjudication  of  bankruptcy,  and 
proper  proceedings  thereafter.  The  same  effects  follow  from  the  filing  of  a 
voluntfiry  petition,  for  the  debtor,  in  filing  it,  brings  all  his  property  under 
the  protection  and  within  the  control  of  the  court.    *    *    * 

"It  nevertheless  remains  true  that  the  filing  of  a  petition  in  bankruptcy, 
whether  voluntary  or  involuntary,  (if  followed  by  an  adjudication  and  the 
appointment  of  an  assignee,)  operates,  from  the  time  of  such  filing,  as  a  prac- 
tical restraint  on  a  pledgee  of  the  property  of  the  bankrupt,  who  is  notified  of 
surh  filing,  from  disposing  of  it  otherwise  than  at  his  own  risk,  until  the 
*>ajikniptcy  court  can  act  in  the  premises.    *    ♦    ♦    The  moment  the  pledgeor 
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is  adjudged  bankrupt,  the  pledgee  can  no  longer  deal  with  him,  as  continuing 
to  be  the  owner  of  the  piopertj,  or  deal  with  the  property  as  continuing  to 
be  the  property  of  the  pledgeor.  If  a  demand  of  payment  be  necessary  to  be 
made  of  the  pledgeor,  or  if  a  notice  of  sale  of  the  pledged  property  be  neces- 
sary to  be  given  to  the  pledgeor,  such  demand  cannot  be  made  on  or  such 
notice  given  to  the  pledgeor  after  the  adjudication,  so  as  to  cut  off  any  rights 
which  will  belong  to  the  assignee.  It  is  as  if  the  pledgeor  were  to  die,  and 
there  were  to  be  an  interval  between  his  death  and  the  appointment  of  his 
executor  or  administrator,  during  which  there  would  be  no  one  to  represent 
the  estate  of  the  pledgeor  and  to  receive  a  demand  or  notice.** 

Also,  in  Phillips  v.  Sellick,  8  N.  B,  R.  890,  it  was  said  by  Judge 

LONGYEAR — 

"That  all  the  creditors  of  the  bankrupt,  secured  as  well  as  unsecured,  be- 
come and  are  at  once,  by  virtue  of  the  bankruptcy,  parties  to  the  proceeding, 
and  they  and  their  debts  are  thereby  brought  under  and  subject  to  the  sole 
and  exclusive  jurisdiction  and  control  of  the  bankruptcy  court." 

The  same  principle  was  applied  by  Judge  Tbbat  in  2  N.  B.  B.  801, 
and  by  Judge  Lowell  in  Foster  v.  Ames,  Id.  455;  the  learned  judge 
in  the  latter  case  saying : 

"The  bankruptcy  of  the  mortgagor  changes  or  may  change  the  remedies  of 
the  parties,  although  it  preserves  all  their  rights  of  property  and  securities." 

In  Yeatman  y. Savings  Inst.  95  U.  8.  764,  the  supreme  court  said: 
"Among  the  rights  so  vested  at  once  in  the  assignee  by  virtue  of  the  adju- 
dication in  bankruptcy,  and  of  his  appointment  as  such  assignee,  is  the  right 
to  redeem  the  property  or  estate  of  the  bankrupt.  And,  in  order  that  it  may 
be  exercised  for  the  benefit  of  creditors,  the  assignee  is  given  express  author- 
ity, under  the  order  and  direction  of  the  court,  to  redeem  and  discharge  any 
mortgage,  or  conditional  contract,  or  pledge,  or  deposit,  or  lien,  upon  any 
property,  real  or  personal,  whenever  payable,  and  to  tender  due  performance 
of  the  conditions  thereof,  or  to  sell  the  same,  subject  to  such  mortgage,  lien, 
or  other  incumbrance. " 

In  Conner  v.  Long,  104  U.  S.  228,  the  doctrine  of  Bank  v.  Sherman 
is  reiterated,  the  court  saying : 

"Until  an  assignee  is  appointed  ^nd  qualified,  and  the  conveyance  or  as- 
signment made  to  him,  the  title  to  the  property,  whatever  it  may  be,  remains 
in  the  bankrupt.  It  is  equally  true  that  when  the  assignment  is  made  it  op- 
erates retrospectively.  The  title  of  the  bankrupt  in  the  interval  is  defeasible, 
and,  whenever  the  assignment  is  made,  is  divested  as  of  the  date  when  the 
petition  was  filed." 

I  might  multiply  citations^  bat  it  seems  to  me  enough  has  already 
been  quoted  to  substantiate  the  position  that  a  sale  made  between 
the  date  of  the  adjudication  of  bankruptcy  and  the  appointment  of 
the  assignee  is  at  least  voidable  as  against  the  assignee  or  those 
claiming  under  him. 

The  sale  under  this  trust  deed  could  only  be  made  after  the  notice 
published  in  the  manner  provided  by  the  instrument.  The  object 
of  this  notice  was  to  inform  the  mortgagor,  and  those  claiming  under 
hitn,  that  a  sale  would  be  made.  After  the  mortgagor  is  adjudged 
bankrupt,  and  until  there  is  an  assignee  of  his  estate  duly  appointed 
and  qualified^  as  provided  by  the  bankrupt  law»  who  is  tberft  upon 
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whom  this  notice  can  be  operative?  The  bankrupt  has  no  power  to 
act  in  the  premises;  his  control  over  the  estate  is  at  an  end ;  he  can- 
not pay  off  the  incumbrances;  he  cannot  negotiate  with  the  mort- 
gagee for  an  extension ;  he  cannot  obtain  a  new  loan  with  which  to 
liquidate  the  debt,  and  thereby  prevent  the  sale;  he  can»  in  fact,  do 
nothing  except  to  appeal  to  the  court  in  bankruptcy  to  interpose  for 
the  protection  of  the  property;  and  his  failure  to  do  this  waives  no 
right  of  the  assignee  when  appointed. 

In  view  of  the  wrong  which  had  been  perpetrated  upon  various 
estates  by  the  exercise  of  these  powers  of  sale  after  the  death  of  the 
mortgagor  or  grantor  in  trust  deeds  and  sale  mortgages,  the  legisla- 
ture of  Illinois,  in  1869,  provided  that  no  sale  should  be  made  under 
.  a  power  after  the  death  of  the  mortgagor.  The  principle  stated  by 
the  supreme  court  in  Bank  v.  Sherman,  is,  in  effect,  that  the  adjudi- 
cation of  bankruptcy  is  the  civil  death  of  the  bankrupt,  so  far  as  the 
management  of  the  estate  of  the  bankrupt  is  concerned,  and  his  estate 
must  remain  in  statu  quo  until  an  assignee  is  appointed  who  can  act 
for  it. 

If  section  5044  means  anything,  it  seems  to  me  it  must  and  does 
mean  that  when  the  assignee  becomes  clothed  with  the  title  by  virtue 
of  a  deed  from  the  judge  or  register,  he  takes  the  title  precisely  as 
the  bankrupt  left  it  when  the  petition  in  bankruptcy  was  filed;  all 
that  has  been  done  in  the  interval  between  the  filing  of  the  petition 
and  the  deed  to  the  assignee  goes  for  naught  as  against  the  assignee^ 
as  it  would  as  against  the  bankrupt,  if  no  adjudication  of  bankruptcy 
should  be  made  and  the  petition  be  dismissed. 

It  is  true  that  the  district  court  in  bankruptcy  may,  on  application 
made  to  it,  either  by  the  bankrupt  or  any  person  interested  in  his 
estate,  in  the  exercise  of  its  discretion,  authorize  a  trustee  or  mort- 
gagee to  proceed  and  sell  the  property  covered  by  the  mortgage  or 
trust  deed  under  the  powers,  before  the  appointment  of  an  assignee; 
but  I  am  very  clear,  in  the  light  of  the  statute  and  the  decisions,  so 
far  as  they  have  gone,  that  a  sale  made  under  a  power  like  this,  after 
adjudication,  and  before  the  appointment  of  an  assignee,  is  voidable, 
either  on  the  application  of  the  assignee  or  those  qlaiming  under  him, 
unless  it  is  made  by  leave  of  the  court. 

In  this  case  it  appears  that  the  assignee  sold  the  equity  of  redemp- 
tion of  the  bankrupt  in  this  property  on  the  seventeenth  of  June, 
1880,  and  an  amendment  to  the  bill  challenging  the  validity  of  the 
trustee's  sale  was  made  on  the  seventeenth  of  September,  1881.  The 
position  of  the  parties,  so  far  as  diligence  is  concerned,  is  substan- 
tially the  same,  perhaps,  for  the  purpose  of  this  question,  as  if  no  bill 
had  been  filed  until  the  seventeenth  of  September,  1881,  when  the 
first  amendment  and  supplemental  bill  was  filed,  which  was  nearly 
three  years  after  the  adjudication  in  bankruptcy,  and  nearly  two 
years  after  the  assignee  had  been  appointed.  There  is  no  proof  that 
any  such  change  of  interest  in  the  property  has  taken  place  as  to  pre- 
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dnde  this  conrt  from  making  sabstantially  the  same  decree  as  it 
could  have  made  if  the  bill  had  been  filed  immediately  after  the  sale, 
and  during  the  life-time  of  David  B.  Green.  It  appears  that  David 
B.  Green  died  intestate,  and  the  property  in  question  descended  to 
his  heirs  at  law ;  but  by  some  means  it  also  appears  to  have  been 
vested  in  certain  trustees  for  the  benefit  of  their  heirs  at  law.  These 
perisons  are  not  purchasers,  but  heirs  possessing  no  greater  equities 
than  David  B.  Green  himself  would  possess,  if  living ;  they  have  paid 
no  value  for  this  property,  but  take  and  hold  the  title  subject  to  all 
equities  against  their  ancestor. 

It  appears  from  the  proof  in  this  case  that,  at  the  time  Bobertson 
filed  his  petition  in  bankruptcy,  the  property  in  question,  but  for  an 
apparently  fraudulent  or  collusive  agreement  between  the  bankrupt 
and  one  McAllister,  whereby  McAllister's  rent,  as  lessee,  of  a  portion 
of  the  property,  was  reduced  from  $300  per  month  to  $30  per  mouth, 
should  have  been  yielding  a  gross  income  of  about  $7,000  per  an- 
num ;  and,  with  some  slight  repairs  and  alterations,  changing  the 
premises  from  a  hotel  into  flats  for  rental  purposes,  at  an  expenditure 
of  between  three  or  four  thousand  dollars  only,  the  premises  are  now 
yielding  a  gross  income  of  nearly  $7,000  per  annum.  Aside  from 
the  opinion  of  various  witnesses  in  the  record  as  to  the  value  of  the 
property,  the  proof  as  to  the  income  derivable  from  it  shows  that 
this  property,  at 'the  time  of  the  sale  in  question,  was  intrinsically 
worth  a  great  deal  more  than  the  amount  of  the  Green  indebtedness, 
secured  by  the  trust  deed  to  Mr.  Peabody.  This  large  margin  of 
value,  over  and  above  the  secured  indebtedness,  should  have  been 
made  available  to  the  creditors  of  Bobertson*s  estate.  They  had  the 
right,  it  seems  to  me,  to  be  heard,  and  to  determine  whether  they 
would  pay  off  the  Green  indebtedness  and  take  the  property,  or 
whether  they  would  elect  to  have  the  property  sold  by  the  assignee, 
free  and  clear  of  incumbrances,  and  the  incumbrances  paid  off  in  their 
order  of  priority.  In  other  words,  it  was  not  just  or  equitable  towards 
the  other  creditors  of  Bobertson,  and  especially  towards  the  junior 
lien  of  complainants,  by  their  judgment,  that  this  large  fund  avail- 
able for  their  payment,  or  partial  payment,  should  be  completely 
wiped  out  by  this  trustee's  sale,  when  there  was  no  one  who  could 
interpose  for  the  purpose  of  protecting  the  estate. 

The  evidence  in  this  case  shows  that  Bobertson,  the  bankrupt,  im- 
mediately after  filing  his  petition,  left  the  United  States,  and  has 
lived  abroad  in  Scotland  ever  since  that  time,  and  that  Taylor  and 
Bruce,  the  judgment  creditors,  also  reside  in  Scotland,  and  that  the 
attorneys,  who  represented  them  here,  had  no  actual  knowledge  of 
this  sale  until  after  they  had  purchased  the  property  at  the  assignee's 
and  marshal's  sales,  as  I  have  heretofore  stated.  The  price  paid  by 
Mr.  Pratt,  as  the  representative  of  these  judgment  creditors,  at  the 
assignee's  and  marshal's  sales,  showed  that  these  creditors,  through 
their  attorneys,  were  acting  in  good  faith,  upon  the  assumption  that 
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the  property  was  simply  in  the  possession  of  the  trustee  for  the  ben* 
efit  of  Green,  the  secared  creditor,  and  that  he  was  collecting  the 
rents  and  applying  them  upon  the  interest  and  principal  of  the  in- 
debtedness, and  that  whoever  purchased  the  title  at  this  assignee's 
sale  would  have  the  right  to  redeem  from  this  mortgage. 

It  therefore  seems  to  me  that  this  bill  was  filed  within  a  reasonable 
time,  when  all  the  circumstances  are  considered.  The  parchasers 
have  been  in  possession  of  the  property;  they  have  made  no  such  dis- 
position of  it  as  makes  it  impossible  for  a  court  of  equity  to  do  sub- 
stantial justice  to  all  the  parties  in  interest  at  this  time. 

A  decree  will  therefore  be  entered  directing  an  account  to  be  taken 
of  the  amount  due  upon  the  secured  indebtedness  by  the  trust  deed, 
and  of  the  amount  expended  by  David  B.  Green  and  those  represent- 
ing his  estate  in  the  payment  of  taxes  and  for  repairs,  and  of  the 
amount  received  for  rents;  and  that,  upon  the  payment  of  the  amount 
so  stated  and  found  due,  the  complainants  shall  have  the  right  to 
redeem  the  premises  from  said  trust  deed  and  have  it  conveyed  to 
them. 


HuBST  and  others  v.  Evbbett  and  another. 
{Circuit  Court,  W.  D.  Ncrih,  Carolina,   May  Tenn,  1884.) 

1.  Federal  Courts— Fobcb  of  Constructions  of  State  Courts  upon  Points 

OF  Law. 

The  federal  court,  in  obedience  to  the  act  of  congress,  conforms  as  far  as  posh 
sible,  in  common-law  actions,  to  the  forms  and  modes  of  practice  of  the  courts 
of  the  state  in  which  it  may  at  the  time  be  sitting,  and  to  a  certain  extent 
adopts  the  construction  given  by  tbe  highest  court  of  such  state  upon  its  con- 
stitution and  statutes,  and  its  laws  regulating  the  rights  of  property. 

2.  Pleading — ^Pendbnct  of  Former  Action — Kulb  ttnder  North  Carolina 

Code. 

Under  the  new  Code  in  North  Carolina  the  defense  of  pendency  of  a  former 
action  must  be  made  available  by  demurrer  if  the  facts  relied  on  appear  in  the 
complaint.    If  they  do  not  so  appear,  they  must  be  presented  by  an  answer 
which  is  in  the  nature  of  a  plea  in  abatement. 
8.  Same— State  Court — ^United  Stat^  Court. 

The  pendency  of  a  suit  in  a  state  court  does  not  generally  prevent  even  the 
same  suitor  from  seeking  a  remedy  in  a  federal  court. 

Action  at  Law. 

Johnston  dt  Shuford  and  J.  H.  Merrimon,  for  plaintiffs. 

W.  B.  Ferguson  and  McLoud  dt  Moore,  for  defendants. 

Dice,  J.  The  defendants,  in  their  answer,  allege  the  facts  that  the 
plaintiffs,  before  the  commencement  of  this  action,  had  begun  several 
actions  for  the  same  sabject-matter  before  a  jastice  of  the  peace  of  the 
state,  which  have  been  tried  and  been  transferred  by  appeal  to  the  state 
jiuperior  court,  and  are  now  pending  for  trial.  Under  the  old  system  of 
pleading — derived  from  the  common  law — which  formerly  prevailed 
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in  this  state,  tiie  pendency  of  a  former  action  was  pleaded  in  abate- 
ment to  a  second  action  brought  by  the  same  parties  in  regard  to  the 
same  subject-matter.  Under  our  new  Code  system  such  a  defense 
must  be  made  available  by  demurrer,  if  the  facts  relied  on  appear  in 
the  complaint ;  if  they  do  not  so  appear,  they  must  be  presented  by 
an  answer  which  is  in  the  nature  of  a  plea  in  abatement  at  the  com« 
mon  law.  Harris  v.  Johnson,  65  N.  G.  478.  The  essential  features 
of  a  plea  in  abatement  must  be  observed  by  the  pleader,  and  the 
defense  be  brought  forward  in  due  form  and  be  insisted  on  in  limine 
before  a  trial  on  the  merits,  or  it  will  be  considered  by  the  court  as 
waived.  Hawkins  v.  Hughes,  87  N.  G.  115.  There  are  some  other 
matters  of  fact  stated  in  the  answer  which  we  will  refer  to  in  a  sub- 
sequent part  of  this  opinion.  We  will  regard  that  part  of  the  answer 
which  insists  upon  the  pendency  of  the  former  actions,  as  a  defense 
to  this  action,  as  a  plea  in  abatement.  The  demurrer  of  the  plain- 
tiffs admits  the  truth  of  the  allegations  of  the  plea,  for  the  purpose 
of  determining  the  legal  questions  involved. 

This  question  has  often  been  before  the  state  and  national  courts, 
and  given  rise  to  some  real  and  some  apparent  conflicts  of  decis- 
ion. This  long-vexed  question  has  been  settled  by  adjudications  of 
the  highest  authority,  and  certain  general  principles  have  been  an- 
nounced which  now  cause  uniformity  in  judicial  opinion.  I  will 
briefly  refer  to  some  of  these  general  principles  without  any  extended 
citation  of  authorities,  which  are  now  familiar  learning. 

In  the  case  of  Childs  v.  Martin,  69  N.  G.  126,  the  supreme  court 
of  this  state  announced  the  rule  as  well  settled,  and  as  consonant 
with  reason,  and  necessary  to  prevent  confusion  and  conflict  of 
jurisdiction  in  the  administration  of  justice,  ''that  where  there  are 
courts  of  equal  and  concurrent  jurisdiction,  the  court  possesses  the 
case  in  which  the  jurisdiction  first  attaches."  This  case  was  dis- 
missed for  the  want  of  jurisdiction.  Upon  examining  the  authori- 
ties upon  this  subject  it  will  be  found  that  the  rule  so  broadly  stated 
only  applies  to  courts  of  the  same  sovereignty.  Ins,  Co.  v.  Brune, 
96  U.  S.  588;  Sloan  v.  McDowell,  75  N.  G.  29. 

The  state  and  national  courts  were  respectively  r^^ated  by  separate 
and  distinct  sovereignties,  and  although  their  junsuictions  are  often 
concurrent,  they  are  in  most  respects  independent,  and  they  cannot 
generally  interfere  with  the  legal  proceedings  of  each  other  by  writ 
of  injunction,  or  any  other  restraining,  prohibitory,  or  mandatory 
writ.  In  order  to  secure  harmony  in  the  administration  of  justice, 
statutes  have  been  passed  by  congress  assimilating  the*  forms  and 
modes  of  practice,  pleading,  and  procedure  of  the  national  courts  in 
common-law  actions  to  those  of  the  courts  of  the  states  in  which  they 
are  held,  and  requiring  them,  to  a  certain  extent,  to  adopt  the  con- 
struction made  by  the  highest  courts  of  a  state  of  the  constitution 
and  statutes,  and  the  laws  regulating  the  rights  of  property  in  a 
state.     The  exclusive  and  paramount  jurisdiction  of  the  national 
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courts  have  been  clearly  defined,  and  provisions  bave  been  made  for 
the  removal  of  certain  classes  of  cases  from  the  state  oonrts  to  the 
federal  courts,  and  also  for  reviewing  by  the  supreme  courts  the  final 
decisions  of  the  highest  courts  of  the  states,  where  federal  questions 
are  involved,  by  writs  of  error  and  appeal. 

The  courts  have  also  established  certain  rules,  in  exercising  ju- 
risdiction, founded  in  comity,  wisdom,  and  experience,  and  deemed 
necessary  to  be  strictly  observed  in  order  to  prevent  conflicts,  and 
preserve  kindly  relations  and  harmonious  action  among  courts  ad- 
ministering justice  within  the  same  territorial  limits.  '*In  Payne  v. 
Hook,  7  Wall.  425,  it  was  decided  that  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  in  a  case  for  equitable  relief,  was  not  ex- 
cluded, because  by  the  laws  of  the  state  the  matter  was  within  the 
exclusive  jurisdiction  of  its  probate  courts;  but,  as  in  all  other  eases 
of  conflict  between  jurisdictions  of  independent  and  concurrent  au- 
thority, that  which  has  first  acquired  possession  of  the  res  which  is 
the  subject-matter  of  the  litigation  is  entitled  to  administer  it."  Ellia 
V-  Davis,  109  U.  S.  498;  S.  C.  S  Sup.  Ct.  Rep.  397. 

The  principle  last  announced  is  sustained  by  many  authorities, 
and  is  clearly  and  fully  stated  by  Mr.  Justice  Milleb  in  Buck  v.  Col' 
bath,  3  Wall.  341. 

The  same  principle  is  also  applied  when  a  court  of  concurrent  and 
independent  jurisdiction  has,  by  the  nature  of  its  proceedings,  first 
acquired  constructive  possession  or  control  of  property  which  it  must 
dispose  of  in  affording  complete  relief.  Its  decree  makes  the  pur- 
chaser's title  of  such  property  relate  back  to  the  commencement  of 
the  suit,  and  the  force  and  effect  of  such  decree  cannot  be  rendered 
nugatory  by  proceedings  in  a  court  of  another  jurisdiction.  Stout  v. 
Lye,  103  U.  S.  66. 

This  principle  was  applied  by  Judge  Sawteb  in  a  suit  in  the  cir- 
cuit court  for  partition  of  lands,  as  he  regarded  the  prior  proceed- 
ing in  the  state  court  as  of  the  nature  of  a  proceeding  in  rem,  which 
gave  the  court  constructive  possession  or  control  of  the  subject-mat- 
ter in  litigation.     Martin  v.  Baldwin,  19  Fed.  Bep;  840. 

The  pendency  of  a  suit  in  a  state  court  does  not  generally  prevent 
even  the  same  suitor  from  seeking  a  remedy  in  a  federal  court,  but 
he  can  have  only  one  satisfaction,  and  cannot  interfere  with  prop- 
erty as  long  as  it  is  under  the  control  of  the  court  of  prior  jurisdic- 
tion, or  if  it  has  been  finally  disposed  of  by  such  court  in  adminis- 
tering relief.  As  this  rule  applies  in  cases  where  the  court  of  prior 
jurisdiction  has  possession  or  control  of  property  in  litigation,  and 
may  specifically  dispose  of  the  same,  there  is  far  less  objection  to 
its  application  in  actions  upon  a  chose  in  action  where  the  rights  of 
parties,  when  ascertained  and  made  definite  by  judgment,  are  to  be 
enforced  by  the  ordinary  process  of  execution. 

The  application  of  the  rule  which  we  are  considering  is  broadly 
and  definitely  stated  by  the  supreme  court,  and  sustained  by  numer- 
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oub  authorities,  in  Stanton  v.  Etnbrey,  98  IT.  S.  648.  The  operation 
of  this  rule  is  not  prevented  by  the  fact  that  the  two  actions  are  re- 
spectively pending  in  a  state  and  national  court  held  in  the  same 
district.  The  federal  courts  are  required  to  conform  their  proceed- 
ings in  ciyil  actions  at  common  law,  "as  near  as  may  be/'  to  the  forms 
and  modes  of  procedure  of  the  courts  of  the  states  in  which  they  are 
held,  and  observe  certain  decisions  of  the  highest  courts  of  such  states, 
but  in  other  respects  they  are  as  independent  of  such  state  courts  as 
the  federal  courts  of  other  districts.  Dwigkt  v.  Raiiroad  Go,  9  Fbd. 
Bep.  785.  A  non-resident  citizen  of  a  state  is  not  bound  to  seek 
relief  in  such  state  courts,  but  under  the  constitution  and  laws  of  the 
United  States  he  has  a  right  to  have  his  case  tried  in  the  federal 
courts  of  such  state,  and  such  courts  are  bound  to  afford  redress  to 
the  extent  of  their  jurisdiction.  "They  cannot  abdicate  their  authority 
or  duty  in  any  case  in  favor  of  another  jurisdiction."  Hyde  v.  Stone, 
20  How.  170. 

The  defendants  in  their  answer  state  that  the  several  actions 
brought  by  the  plaintiffs  before  the  justice  of  the  peace  have  been 
tried  upon  the  merits,  and  the  plaintiffs  have  recovered  judgments, 
which  they  have  caused  to  be  duly  docketed  in  the  superior  court  of 
the  state,  and  thereby  have  obtained  a  lien  upon  the  real  property  of 
the  defendants,  and  that  execution  has  been  stayed  by  the  defend- 
ants filing  the  undertaking  required  by  law  for  such  purpose.  The 
facts  thus  stated  have  not  been  averred  with  sufficient  regularity  and 
precision  to  amount  to  a  plea  in  bar,  and  they  appear  to  have  been 
set  forth  merely  as  matter  of  inducement  and  explanation  of  their 
plea  in  abatement.  These  two  pleas  cannot  be  properly  used  at  the 
same  time  in  an  answer.  In  pleadings  in  common  law  a  plea  in  bar 
waives  a  plea  in  abatement,  as  there  is  an  essential  difference  between 
the  character  and  effects  of  the  two  species  of  plea.  A  plea  in  bar 
virtually  admits  that  a  cause  of  action  once  existed,  but  insists  that 
the  plaintiff  cannot  now  and  never  can  maintain  his  action  for  the 
cause  alleged;  a  plea  in  abatement  seeks  to  defeat  the  present  pro- 
ceeding, and  does  not  show  that  the  plaintiff  is  forever  concluded, 
but  it  sets  out  a  better  form  of  action  for  the  redress  sought.  We 
know  of  no  reason  why  the  rule  referred  to  should  not  substantially 
apply  to  the  Code  system  of  pleading.  Woody  v.  Jordan,  69  N.  C. 
189. 

The  supreme  court,  in  Stout  v.  Lye,  supra,  announces  a  well-set- 
tled rule  in  pleading:  "that  where  suits  between  the  same  parties, 
in  relation  to  the  same  subject-matter,  are  pending  at  the  same  time 
in  different  courts  of  concurrent  jurisdiction,  a  judgment  on  the  merits 
in  one  may  be  used  as  a  bar  to  further  proceedings  in  the  other.'' 

I  am  inclined  to  the  opinion  that  the  judgments  referred  to  in  the 
answer,  although  rendered  on  the  merits,  cannot  be  used  as  a  bar  to 
further  proceedings  in  this  case,  as  they  are  not  final  judgments.  I 
will  briefly  state  my  views  upon  this  subject,  as  it  was  somewhat  dis- 
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cussed  in  the  argument,  and  I  hope  that  the  case  will  hereafter  be 
tried  upon  pleadings  whioh  will  present  the  oierits  claimed  by  the 
parties. 

Under  the  old  system  of  practice,  which  once  prevailed  in  this 
state,  an  appeal  from  the  judgment  of  a  justice  of  the  peace  vacated 
the  judgment,  and  the  appellant  was  entitled  to  a  trial  de  novo  in  the 
superior  court.  This  practice  has  been  changed  in  some  respects  by 
the  Godd  of  Civil  Procedure.  An  appeal  does  not  now  vacate  such  a 
judgment,  and  the  plaintiff,  by  docketing  the  same  in  the  superior 
court,  acquires  the  benefit  of  a  lien  on  the  real  property  of  the  defend- 
ant situated  in  the  county  where  docketed.  The  appellant  is  entitled 
to  a  trial  de  novo  in  the  appellate  court,  and  may  stay  execution  by 
filing  the  requisite  undertaking.  Both  of  the  parties  in  this  case 
have,  in  the  cases  in  the  state  court,  availed  themselves  of  the  pro- 
visions of  the  Code,  and  the  question  of  law  upon  which  I  will  inti- 
mate an  opinion  is  whether  such  judgments  can  be  pleaded  in  bar 
of  the  action  in  this  court.  The  said  judgments  are  not  absolutely 
vacated,  but  they  are  suspended,  and  have  no  force  or  vitality  except 
as  a  lien  on  the  real  property  of  the  defendants.  The  issues  be- 
tween the  parties  are  to  be  tried  again  in  the  state  superior  court, 
and  new  judgments  are  to  be  rendered  upon  the  subject-matter  of 
controversy,  which  may  be  decided  in  favor  of  defendants.  The  ap- 
peals are  not  in  the  nature  of  a  writ  of  error,  which  leaves  a  judg- 
ment unaffected,  and  subject  to  modification  or  reversal  in  the  in- 
ferior court,  in  conformity  with  the  opinion  of  the  court  of  errors,  on 
questions  of  law ;  but  in  these  cases  the  superior  court  will  try  the 
cases  on  their  merits  and  render  its  own  judgments.  No  controversy 
becomes  res  adjudicata  and  creates  an  estoppel  to  another  action 
until  it  is  definitely  settled  by  a  final  judgment;  and  no  judgment  is 
final  which  does  not  terminate  the  litigation  between  the  parties  to 
the  action.  The  appeals  in  these  cases  have  reopened  the  contro- 
versy, and  the  judgments  are  not  such  as  can  be  pleaded  in  bar  to 
the  case  before  us. 

Let  judgment  be  entered  sustaining  the  demurrer  to  the  plea  in 
abatement,  and  directing  the  defendants  to  answer  over,  and  pay  the 
costs  incident  to  this  proceeding. 
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Bowles  v.  United  States. 

(Oireuit  Court,  D,  Vermont.    August  6, 1884 

Imperfect  RsoonD. 

Case  will  not  be  heard  upon  an  incomplete  transcript  of  record 

At  Law. 

H.  S.  Royce^  for  plaintiff  in  error. 

Kittredge  Haskins,  U.  B.  Atty.,  and  W.  D.  Wilson,  for  defendant. 

Wallace,  J.  The  transcript  of  the  record  brought  up  on  this  writ 
of  error  consists  of  a  declaration  filed  by  the  plaintiff,  a  consent  by  the 
respective  attorneys  for  the  plaintiff  and  defendant  to  waive  a  trial  by 
jury,  and  that  the  action  be  tried  by  the  conrt,  and  the  opinion  of  the 
judge  of  the  district  coart  who  tried  the  cause,  which  concludes  with 
a  direction  for  a  judgment  for  the  plaintiff.  There  seems  to  have  been 
no  plea  or  answer  on  the  part  of  the  defendant,  there  is  no  bill  of 
exceptions,  and  no  formal  judgment  seems  to  have  been  entered. 

If  it  were  proper  to  assume  that  a  judgment  had  been  entered,  it 
would  be  competent  for  the  plaintiff  in  error  to  insist  upon  any  error 
apparent  upon  the  record,  if  any  exists,  and  it  would  then  be  the  duty 
of  the  court  to  inspect  the  declaration,  to  ascertain  whether  the  court 
below  had  jurisdiction,  and  whether  the  declaration  sets  forth  a  cause 
of  action,  and  upon  this  record  only  those  questions  could  be  con- 
sidered. Oarland  v.  Davis,  4  How.  131;  Bennett  v.  Butterworth,  11 
How.  669;  Suydam  v.  Williamson,  20  How.  427.  As  the  record  now 
is,  no  such  inquiry  can  be  made,  and  it  is  ordered  that  unless  within 
80  days  the  plaintiff  in  error  applies  for  a  certioTan  to  bring  up  a 
perfect  record,  or  for  leave  to  dismiss  the  writ  of  error  and  proceed 
anew,  {Elmore  v.  Grymes,  1  Pet.  469.)  the  writ  of  error  shall  stand 
dismissed. 


TniATBNiB  and  others  v.  Union  Mutual  Life  Ins.  Co.  and  another. 
lOireuit  Court,  8.  D.  New  York.    August  1, 1884.) 

1.  LiPB  Iksurakcb  Poliot— iNVALro  Ohanob  of  DssiaNATiON. 

A  person  who  effects  a  policy  of  insurance  upon  the  life  of  another  for  the 
benefit  of  the  latter's  wife,  which  by  Its  terms  becomes  a  paid-up  policy  after 
the  payment  of  two  annual  premiums,  cannot,  after  such  premiums  have  been 
paid,  surrender  the  policy,  without  the  consent  of  the  beneficiary,  by  an  ar- 
rangement with  the  insurer.  In  such  case,  the  wife  can  recover  the  amount 
for  which  the  policy  is  a  paid-up  one,  by  the  terms  of  the  policy,  upon  the 
death  of  her  husband. 

2.  Same — pRaMiUM—pROMTssoRT  Note. 

If  a  party  who  effects  an  insurance  upon  another's  life  for  the  benefit  of  the 
latter's  wife  passes  to  the  insurer  his  promissoiy  note  for  the  premium,  in- 
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Btetid  of  paying  the  premium  in  money,  the  insurer  Is  under  no  obligation  to 
the  benellciary  to  enforce  the  notes  against  the  maker,  any  more  than  he  would 
have  been  to  receive  them  originally  instead  of  the  money  for  the  premiums. 
Accordingly,  if,  when  the  notes  are  paid,  the  payment,  by  an  arrangement  be- 
tween the  parties  to  the  notes,  is  applied  to  a  different  purpose,  such  payment 
does  not  inure  to  the  benefit  of  the  beneficiary  in  the  policy  as  a  payment  of  the 
premium. 
8.  Same— Proof  op  Death— Ebtoppbl. 

Where  a  policy  provided  for  due  notice  and  proof  of  the  death  of  the  insured 
and  of  the  Just  claim  of  the  assured,  and  the  insurer  had  paid  the  amount  of 
the  policy  to  a  party  not  entitled  by  law  to  its  benefits,  he  having  presented 
proofs  of  the  death  of  the  insured  to  the  insurer,  and  afterwards  the  rightful 
beneficiary  made  proof  by  affidavit  of  the  death  of  the  insured  and  the  Just 
claim  of  the  assured,  a  general  objection  by  the  insurer  to  the  sufflciency  of 
the  proofs  is  not  good. 

At  Law. 

Jefferson  Clark,  for  plaintiff. 

Merritt  E.  Sawyer,  for  defendant. 

Wallace,  J.  The  plaintiffs  are  the  widow  of  one  Timayenis,  now 
deceased,  and  her  children  by  him,  and  they  sue  to  recover  the  amount 
due  upon  a  policy  of  insurance  issued  by  the  defendant,  April  1, 
1869,  upon  the  life  of  the  husband.  The  defendant  is  a  corporation 
of  Massachusetts,  and  the  policy  was  issued  in  that  state  upon  the 
application  of  one  Bodocauachi,  a  brother  of  the  widow. 

The  policy  recites  an  application  by  Bodocanachi  for  insarance  on 
the  life  of  Timayenis,  and  the  agreement  of  Bodocanachi  to  pay  an- 
nual premiums  for  10  years.  It  is  conditioned  to  insure  the  life  of 
Timayenis  '*for  the  sole  and  separate  use  and  beneiit  of  his  wife,  Fo- 
tini  Timayenis,  and  their  children,  in  the  amount  of  $5,000,  *  *  * 
payable  to  the  said  assured,  their  executors,  administrators,  or  as- 
signs, ninety  days  after  due  notice  and  proof  of  the  death  of  the  said 
insured  and  the  claim  of  the  assured.''  The  annual  premiums  are 
$370.25,  and  the  policy  provides  that  after  two  or  more  of  the  annual 
premiums  are  paid  the  policy  is  to  be  a  paid-up,  non-forfeitable  one 
in  the  sum  of  $500  for  each  premium  paid.  Bodocanachi  was  the 
brother  of  Mrs.  Timayenis,  and  procured  the  policy  out  of  regard  for 
her,  gratuitously,  and  in  order  to  secure  her  a  provision  in  case  of 
her  husband's  death.  She  resided  in  Smyrna  at  the  time,  and  upon 
obtaining  the  policy  he  wrote  to  her,  inclosing  a  copy  of  it,  telling 
her,  in  substance,  that  he  had  insured  her  husband's  life  as  a  resource 
for  her,  and  that  he  had  kept  the  original  policy  in  order  to  collect 
the  proceeds,  in  case  of  her  husband's  death,  and  use  them  in  his 
discretion  for  her  benefit.  After  having  made  payment  of  four  an- 
nual premiums,  Bodocanachi  surrendered  the  policy  to  the  defend- 
ant, and  subsequently  obtained  from  the  defendant  a  paid-up  policy 
for  his  own  benefit  on  the  life  of  Timayenis,  and  payable  to  himself, 
for  the  sum  of  $2,500.  He  had  made  these  payments  partly  in  cash 
and  partly  by  his  own  notes,  which  were  outstanding  at  the  time  he 
surrendered  the  policy.  This  was  done  without  consultation  with 
Mrs.  Timayenis,  and  was  not  known  to  her  or  to  either  of  the  plain- 
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tiffs  until  after  the  death  of  Mr.  Timayenis,  He  died  May  29, 1882. 
Proofs  of  death  were  forwarded  to  the  defendant  by  Bodocanachi,  and 
defendant  paid  to  him  the  amount  due  on  the  new  policy. 

There  is  nothing  in  the  ease  to  indioate  any  bad  faith  on  the  part 
of  Bodooanachi  or  of  the  defendant.  The  former  supposed  he  had  a 
right  to  control  the  policy,  and  any  fund  that  might  accrue  under  it, 
and  the  defendant  acted  upon  that  assumption,  and  treated  him  as 
the  insurer,  and  the  party  entitled  to  any  insurance  which  might 
arise. 

Upon  these  facts  it  must  be  held  that  the  defendant  entered  into  a 
contract  with  the  plaintiffs  for  insurance  upon  the  life  of  Timayenis, 
by  the  terms  of  which  the  defendant,  upon  the  payment  of  two  or 
more  annual  payments  of  premium,  became  obligated  to  pay  plain- 
tiffs, upon  the  death  of  the  insured,  the  sum  of  $500  for  each  annual 
premium  received  by  defendant.  It  is  quite  immaterial  that  the  de- 
fendant was  induced  to  enter  into  this  contract  by  Bodocanacbi,  the 
legal  effect  being  the  same  whether  he  was  the  moving  party,  or 
whether  the  insured  or  the  plaintiffs  had  been  instead  of  him.  Nei- 
ther is  it  material  that  the  contract  would  have  ceased  to  be  obliga* 
tory  upon  the  defendant  if  Bodocanachi  had  failed  to  continue  pay- 
ing the  premiums;  it  suffices  that  they  were  paid,  and  that  the 
defendant  received  the  consideration  stipulated  for.  Upon  the  re- 
ceipt of  the  premiums  the  obligation  of  the  defendant  to  the  plain- 
tiffs and  the  right  of  the  plaintiffs  to  receive  $500  for  each  premium 
paid  became  fastened. 

The  recitals  in  the  policy  show  plainly  that  the  defendant  did  not 
regard  Bodocanachi  as  an  agent  of  the  plaintiffs,  or  of  the  insured, 
to  effect  the  insurance,  but  as  a  volunteer  who  was  representing  him- 
self only,  and  who  had  intervened  in  the  transaction  for  the  benefit 
of  the  plaintiffs.  The  defendant  had,  consequently,  no  right  to  re- 
gard him  as  an  agent  for  the  plaintiffs  in  surrendering  the  policy  and 
entering  into  a  new  contract  of  insurance.  And,  in  fact,  the  defend- 
ant did  not  deal  with  him  upon  such  an  assumption,  but  treated  him 
as  the  principal,  who  had  a  right  to  surrender  the  policy  because  he 
had  advanced  the  premiums. 

The  circumstance  that  Bodocanachi  retained  the  policy,  and  in- 
tended to  collect  it  and  apply  the  proceeds  at  bis  discretion,  upon  the 
death  of  the  insured,  may  be  laid  out  of  view.  The  policy  was  merely 
the  evidence  of  the  contract  which  had  been  entered  into  between 
the  parties — ^unimpeachable  evidence  of  the  terms  of  the  contract,  but 
nothing  more.  Kis  intention  to  collect  it  and  control  the  proceeds 
cannot  alter  the  legal  effect  of  the  contract. 

The  case  is  no  stronger  for  the  defendant  than  it  would  be  if  Bodo- 
canachi had  paid  the  premiums  in  advance  at  the  time  the  policy 
was  issued,  and  had  then  refused  to  pay  more.  And  had  this  been 
the  case,  and  had  the  plaintiffs  remained  ignorant  of  the  whole  trans- 
action until  the  death  of  the  insured,  it  is  clear  they  could  have  sued 
y.2lF,no.4 — 15 
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upon  the  policy  and  recovered  the  amount  paid  up.  Bodocanachi 
could  not  have  compelled  payment  of  the  amount  from  the  defend- 
ant, because  the  insurance  was  effected  for  the  use  and  benefit  of 
the  plaintiffs,  and  the  defendant's  promise  to  pay,  or  obligation  to  per- 
form, ran  to  them,  and  to  them  only.  The  plaintiffs  could  have  done 
so  although  ignorant  of  the  transaction  at  the  time,  because  the  con- 
tract was  made  for  their  benefit,  and  they  were  named  in  it  as  the 
parties,  and  the  only  parties,  interested  in  its  performance.  Atistin 
V.  Seligman,  18  Fed.  Eep.  519;  Simson  v.  Brown,  68  N.  Y.  865; 
Hendrick  v.  Lindsay,  93  U.  S.  143. 

Where  a  policy  designates  a  person  to  whom  the  insurance  money 
is  to  be  paid,  the  person  who  procures  the  insurance,  and  who  con- 
tinues to  pay  the  premiums,  has  no  authority  to  change  the  designa- 
tion or  title  of  the  money.  Kicker  v.  Charter  Oak  L.  Ins.  Co.  27 
Minn.  195;  S.  C.  6  N.  W.  Eep.  771 ;  Pilcher  v.  AT.  Y.Ins.  Co.  33  La. 
Ann.  332.  He  may  be  under  no  obligation  to  continue  to  pay  the 
premiums;  but  if  he  does,  the  person  originally  designated  in  the  pol- 
icy will  derive  the  benefit,  and  any  change  of  designation  can  only  be 
made  by  his  authority.  Bliss,  Life  Ins.  §§  339-341,  and  cases  there 
cited. 

By  paying  the  premiums,  Bodocanachi  advanced  the  amount  to  the 
defendant  in  trust  for  the  use  of  the  beneficiaries,  and  the  terms  of 
the  policy  are  the  conditions  of  the  trust.  A  gift  to  a  third  person 
for  the  use  of  the  donee  is  valid,  and  can  no  more  be  revoked  than  a 
gift  made  directly  to  the  donee.  Wells  v.  Tucker,  3  Bin.  366;  Cou- 
tant  V.  Schuyler,  1  Paige,  316.  In  the  act  of  disposing  of  his  own 
the  donor  can  attach  such  conditions  and  restrictions  as  he  sees  fit, 
but  afterwards  his  power  is  gone.  When  the  trust  attaches,  neither 
be  nor  the  trustee  can  exercise  any  power  over  the  subject-matter, 
except  conformably  with  the  terms  of  the  trust.  Bisp.  £q.  §  67. 
The  beneficiaries  not  having  consented  to  the  substitution  of  a  new 
fund  in  place  of  that  created  by  the  original  policy,  the  case  stands 
as  to  them  as  if  none  had  ever  been  made.  Fortescue  v.  Barnett,  3 
Mylne  &  K.  36. 

The  contract  was  made  in  Massachusetts  and  was  to  be  performed 
there,  and  is  therefore  governed  by  the  laws  of  that  state.  The  stat- 
utes of  that  state  declare  that  a  policy  expressed  to  be  for  the  bene- 
fit of  a  married  woman,  whether  procured  by  herself,  her  husband, 
or  any  other  person,  shall  inure  to  her  separate  use  and  benefit,  and 
that  of  her  children,  independently  of  her  husband  or  his  creditors,  or 
the  person  effecting  the  same,  or  his  creditors.  Gen.  St.  c.  58,  §  62. 
It  is  stated  by  the  court  in  Gould  v.  Emerson,  99  Mass.  154,  156,  to 
have  been  the  manifest  purpose  of  tlie  statute,  among  other  objects, 
to  restrain  the  person  thus  effecting  insurance  for  the  benefit  of  the 
wife  and  children  of  the  insured,  "from  revoking  in  a  moment  of  ca- 
price or  embarrassment  the  trust  which  he  has  once  created  upon  a 
meritorious,  and  by  the  statute  a  sufficient,  consideration. "    If  the  case 
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was  not  tree  from  doubt  upon  general  prinoipIes«  it  would  be  clearly 
80  by  force  of  the  local  law. 

The  policy  provided  for  due  notice  and  proof  of  the  death  of  the 
insured  before  the  termination  of  the  policy  and  of  the  just  claim  of 
the  assured,  or  the  executor,  administrator,  guardian,  or  assigns  of  the 
assured.  Soon  after  the  death  of  the  insured,  one  of  his  children 
notified  the  defendant  of  the  death  of  his  father,  and  was  informed  by 
the  defendant  that  the  claim  was  settled  and  paid  to  Bodocanachi. 
Shortly  thereafter,  one  of  the  plaintiffs  sent  to  the  defendant  an  affi- . 
davit  which  stated  the  death  of  the  insured,  and  the  time  and  place 
of  his  death,  and  referred  to  the  proof  on  file  with  the  defendant  made 
by  Bodocanachi  for  further  information,  and  which  also  stated  the 
facts  showing  the  right  of  the  plaintiffs  to  claim  the  insurance.  The 
defendants,  in  reply,  stated  they  were  still  waiting  for  the  proofs  of 
death,  but  did  not  point  out  any  reason  for  objecting  to  the  proof 
furnished.  As  the  proofs  of  the  death  of  the  insured  already  in  pos- 
session of  the  defendant  had  been  accepted  by  them  as  satisfactory, 
there  is  no  merit  in  the  contention  of  ihe  defendant  that  the  plain- 
tiffs have  failed  to  comply  with  the  terms  of  the  policy  in  this  respect. 
If  the  defendant  had  not  already  waived. any  proof  of  death  by  claim- 
ing  that  they  had  paid  the  loss  to  the  person  entitled, — Norwich 
Tranap.  Co.  v.  Western  Mass.  Ins.  Co.  6  Blatchf.  241;  Bennett  v. 
Maryland  Ins.  Co.  14  Blatchf.  422 ;  Unthank  v.  Travelers*  Ins.  Co.  4 
Biss.  357;  Tayloe  v.  Merchants'  Fire  Ins.  Co.  9  How.  (U.  S.)  390,— 
they  did  waive  further  proof  than  the  affidavit  by  failing  to  specify 
any  grounds  of  objection  to  it  in  form  or  substance.  Ang.  Ins.  §§ 
242,245. 

At  the  time  Bodocanachi  surrendered  the  policy  to  the  defendant, 
the  defendant  had  accepted  his  note  for  $566,  in  lieu  of  the  money 
to  that  extent  due  from  him  for  annual  premiums.  These  notes  were 
anpaid  until  after  he  surrendered  the  policy.  When  defendant  paid 
him  the  loss  under  the  new  policy  issued  to  him,  the  defendant,  by 
an  arrangement  with  him,  deducted  the  amount  of  the  notes  from 
the  insurance  moneys  and  satisfied  the  notes.  It  would,  undoubt- 
edly, have  been  permissible,  between  him  and  the  defendant,  to  have 
allowed  the  original  policy  to  lapse.  By  its  terms  it  would  have 
lapsed  upon  the  non-payment  of  the  notes.  He  was  under  no  obli- 
gation to  the  plaintiffs  to  pay  these  notes,  any  more  than  he  would 
have  been  if  he  had  given  them  directly  to  the  plaintiffs,  {Pearson  v. 
Pearson,  7  Johns.  26;  Fink  v.  Cox,  18  Johns.  145;  Holliday  v.  Atkin- 
son, 6  Barn.  &  C.  501 ;  Parish  v.  Stone,  14  Pick.  198 ;  HolUy  v.  Adams, 
16  Yt.  206;  Raymond  v.  Sellick,  10  Conn.  485,)  because  a  gift  of  one's 
own  note  is  a  gift  of  a  promise  merely.  And  as  the  transaction, 
so  far  as  the  payments  were  concerned,  was  exclusively  between  the 
defendant  and  himself,  the  defendant  was  under  no  obligation  to 
plaintiff  to  enforce  the  notes  against  him,  any  more  than  it  was  to  re- 
ceive them  originally  instead  of  the  money  for  the  premiums.     If 
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Bodocanachi  had  been  acting  as  the  agent  of  the  plaintiffs  different 
considerations  would  arise.  Dutton  v.  fVillner,  62  N.  Y.  312.  When 
he  did  pay  the  notes  he  did  not  make  payment  of  them,  nor  did  the 
defendant  accept  payment  of  them,  as  applicable  to  the  premiums 
upon  the  original  policy.  They  were  paid,  and  payment  was  ac- 
cepted, in  extinguishment  of  an  independent  claim  existing  in  his 
favor  against  the  defendant.  So  far  as  the  plaintiffs  are  concerned, 
the  case  stands  as  though  they  had  never  been  paid.  Deducting  the 
amount  of  the  notes,  only  two  annual  premiums  had  been  paid  upon 
the  policy  in  suit. 

The  plaintiffs  are  therefore  entitled  to  recover  $1,000,  with  inter- 
est, which  begins  to  run  90  days  after  October  16,  1882,  the  date  of 
the  service  of  the  affidavit  of  the  proof  of  death  and  the  claim  of  the 
plaintiffs  upon  the  defendant. 

Judgment  is  ordered  accordingly. 


Whitb  r.  BoTCB. 
{Gircuit  Churtf  8.  D,  New  Ycrk.    August  11, 1884.1 

L  WBrrTKN  CoNTBAOT— Parol  Contbaot  to  Modipt— Estoppel. 

If,  according  to  a  written  contract,  one  party  was  to  Uransfei^— upon  specified 
conditions—certain  shares  of  stock  to  another,  who,  upon  receiving  such  trans- 
fer, was  to  pay  therefor  a  specific  sum  of  money,  the  latter  party  cannot  be 
permitted  to  show  by  parol  that  ho  was  not  to  acquire  an  unquaUned  right  to 
the  stock  so  agreed  to  be  delivered  to  him,  or  that  he  did  not  assume  an  abso- 
lute obligation  to  pay  for  it  at  the  price  fixed. 

2.  Same— Pabtieb— Allbgbd  Agunct— Estoppel. 

A  party  who  contracts  as  a  principal  will  not  be  permitted  to  show,  in  the 
absence  of  mistake,  fraud,  or  Ulegality,  that  he  contracted  as  an  agent  in  a  | 

controversy  between  himself  and  the  other  contracting  party,  and  the  knowl-  ' 

edge  of  the  other  contracting  party  does  not  affect  the  rule. 

8.  Law  and  Equity— Common -Law  Rule  Emphasized  by  Judioiabt  Act.  ; 

Thoufi^h  courts  of  equity  have  concurrent  Jurisdiction  with  courts  of  law  ' 

upon  all  controversies  involving  fraud,  they  will  not  ordinarily  exercise  it  | 

when  the  parties  have  an  adequate  remedy  at  law.    Section  16  of  the  judiciary 
act  (Rev.  Bt.  f  723)  is  intended  to  emphasize  the  existing  rule,  and  to  impress  i 

it  on  the  federal  courts. 

4.   BaME  — MlBRBPRSfiENTATIONS^YALnB  OF  PbOPBRTY— -AdEQUATB  RsMBDY  AT 

Law. 

Where  the  cause  of  action  is  for  fraudulent  misrepresentations  affecting  the 
value  of  property  sold,  and  no  relief  is  claimed  except  by  way  of  damages,  and 
no  discoveiT  is  asked,  and  no  complicated  accounting  is  involved,  a  bill  in 
equity  will  be  dismissed  upon  the  ground  that  the  remedy  is  at  law. 


In  Equity. 

Billings  dt  Cardozo,  and  Cowles  Moms,  for  complainant. 

Marsh,  Wilson  <&  Wallis,  for  defendant. 

Wallace,  J.  The  complainant's  bill  is  filed  to  enjoin  the  prosecu- 
tion of  a  suit  at  law,  pending  in  this  court,  brought  by  the  defendant 
to  recover  damages  against  the  complainant  for  the  conversion  of 
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6,900  shares  of  the  stock  of  the  Montaak  Gas  Coal  Company.  Five 
thousand  four  hundred  of  these  shares  belonged  originally  to  the 
complainant,  and  500  to  the  defendant.  The  complainant  had 
pledged  his  5,400  shares  to  the  defendant  as  collateral  security  for 
certain  liabilities  of  his  to  the  defendant,  and  on  July  19,  1880,  the 
defendant  transferred  them,  together  with  his  own  500,  to  the  com- 
plainant, to  be  held  by  him  as  trustee,  for  the  purposes  of  a  pool  of 
the  stock  of  the  company,  until  February  1,  1881.  After  the  expi- 
ration  of  the  pool  period  (the  stock  still  remaining  in  the  possession 
of  complainant)  defendant  demanded  its  redelivery,  and,  upon  com- 
plainant's refusal  to  comply,  brought  the  suit  at  law  for  its  conversion. 
The  present  controversy  does  not  concern  the  defendant's  right  tore- 
cover  in  the  suit  at  law  for  the  conversion  of  the  500  shares  origi- 
nally owned  by  him,  and  delivered  to  complainant  for  the  purposes  of 
the  pool.  But  the  complainant  asserts  that  as  to  the  5,400  shares 
there  was,  at  the  time  of  the  alleged  conversion,  nothing  owing  from 
complainant  to  defendant  upon  a  fair  accounting  of  their  affairs  to- 
gether, and  that  be  is  the  equitable  owner  thereof,  although  he  has 
never  satisfied  the  specific  conditions  of  the  pledge. 

The  5,400  shares  were  pledged  by  the  complainant  to  the  defend* 
ant  in  the  course  of  transactions  between  them  growing  out  of  the 
formation  of  the  Maryland  Union  Coal  Company,  and  the  sale  of  the 
stock  of  that  company;  2,400  shares  being  pledged  about  March  3, 
1880,  and  3,000  shares,  September  27,  1880.  The  defendant  was 
the  owner  of  extensive  coal  property  in  Maryland,  and  engaged  in 
mining  coal,  and  resided  at  Baltimore;  and  the  complainant  was  a 
dealer  in  coal  and  in  coal  stocks,  residing  at  New  York.  Prior  to  No- 
vember, 1879,  negotiations  took  place  between  the  parties  in  refer- 
ence to  placing  the  defendant's  coal  property  upon  the  market. 
These  culminated  in  the  organization  of  a  corporation, — the  Maryland 
Union  Coal  Company ;  the  transfer  of  the  property  by  defendant  to 
that  corporation,  in  exchange  for  49,995  of  the  50,000  shares  of  the 
capital  stock;  and  a  written  contract  between  complainant  and  de- 
fendant, made  November  22, 1879,  whereby  defendant  agreed  to  hold 
three-fourths  of  the  stock  of  the  corporation,  subject  to  an  option  to 
the  complainant  to  purchase  the  same.  By  the  tertfis  of  the  agree- 
ment defendant  was  to  transfer  to  complainant  one-quarter  of  the 
stock  upon  the  payment  by  complainant  of  $287,500  in  three  months, 
another  quarter  upon  a  similar  payment  in  five  months,  and  the  re- 
maining quarter  upon  the  payment  of  a  similar  sum  in  nine  months. 
Upon  complainant's  failure  to  pay  for  the  first  quarter,  as  agreed, 
the  option  was  to  expire.  Defendant  was  to  pay  $37,500  of  each 
payment  into  the  treasury  of  the  company  for  working  capital,  and 
when  the  three-quarters  of  the  stock  had  been  taken  and  paid  for  by 
complainant,  defendant  was  also  to  pay  an  additional  $37,500  into 
the  treasury  as  representing  a  contribution  to  the  working  capital  of 
the  corporation  upon  the  quarter  of  the  stock  retained  by  him. 
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At  the  expiration  of  the  time  for  the  transfer  of  the  first  quarter 
of  the  stock  the  complainant  was  unable  to  comply  with  the  terms 
of  the  option.  The  terms  were  extended  by  defendant,  and  on  March 
3,  1880,  a  new  agreement  was  made  between  tUe  parties,  reciting  that 
complainant  had  paid  for  the  first  quarter  of  the  stock  under  the 
option,  and  providing  for  an  extension  of  time  for  the  payment  by 
him  for  the  other  two-quarters.  At  the  time  this  agreement  was 
made,  and  in  order  to  facilitate  the  operations  of  the  complainant  in 
selling  the  stock  to  third  persons,  the  parties  entered  into  another 
agreement,  by  the  terms  of  which  defendant  agreed  to  advance 
$150,000  to  a  bank  in  New  York  city  for  the  purpose  of  enabling 
the  bank  to  make  loans  on  the  shares  of  the  company,  and  complain- 
ant  agreed  to  keep  $60,000  of  the  stock  of  the  Montunk  Goal  Com- 
pany in  the  hands  of  the  defendant  as  collateral  security  to  protect 
him  against  any  losses  that  might  arise  from  the  loans  that  might 
be  made  by  the  bank.  Under  this  agreement  the  defendant  received 
2,400  of  the  5,400  shares  of  the  gas  company  now  in  controversy. 
September  27,  1880,  the  complainant  wished  to  obtain  1,000  shares 
of  the  coal  company  stock,  which  he  had  agreed  to  deliver  to  purchas- 
ers. He  obtained  these  shares  from  the  defendant,  and  as  security 
for  $25,000,  the  purchase  price  thereof,  made  a  pledge  of  3,000  shares 
more  of  the  stock  of  the  gas  company.  This  stock  was  then  in  the 
custody  of  one  Bush  for  the  purposes  of  the  pool  in  the  stock  of  that 
company  before  referred  to,  and  the  pledge  was  made  in  form  by 
Bush. 

The  facts  are  undisputed  that  a  loss  resulted  to  the  defendant  aris- 
ing from  the  loans  made  by  the  bank  out  of  his  moneys,  and  to  se- 
cure which  the  first  pledge  was  made  by  complainant;  and  also  that 
defendant  has  never  been  paid  the  $25,000  for  the  stock  obtained  of 
him  by  complainant  as  security  for  which  the  last  pledge  was  made 
by  complainant.  But  the  complainant's  theory  is  that,  throughout 
all  the  transactions  between  the  parties,  he  was  only  the  agent  of  the 
complainant  in  effecting  a  sale  of  his  mining  property;  that  the 
Maryland  Union  Goal  Gompany  was  organized,  and  the  two  agree- 
ments giving  complainant  an  option  to  purchase  its  stock  were  made, 
for  the  purpose  t)f  putting  the  stock  upon  the  market,  and  to  enable 
the  complainant  to  obtain  subscriptions  and  sell  the  stock  to  others 
as  the  agent  of  the  defendant  and  for  his  benefit ;  that,  in  fact,  it 
was  agreed  between  the  parties  that  complainant  should  receive  for 
his  services  in  the  matter  all  proceeds  of  the  sale  of  the  stock  above 
the  sum  of  $22  per  share;  that  the  defendant  had  represented  to 
him  that  the  coal  lands  contained  at  least  350  acres  of  big-vein 
coal,  which  fact,  if  true,  would  have  made  the  property  extremely 
valuable;  that,  relying  upon  this  agreement  and  the  representations 
by  defendant  as  to  the  big-vein  coal,  he  had,  in  fact,  placed  18,400 
shares  of  the  stock  with  third  parties,  who  had  agreed  to  purchase  the 
same  at  the  price  of  $30  per  share;  that  after  he  had  sold  part  of 
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the  stock,  and  before  the  remainder  bad  been  delivered  to  or  paid  for 
by  tbe  persons  who  had  agreed  to  take  the  same,  it  was  discovered 
that  the  defendant's  representation  as  to  the  big-vein  coal  were  un- 
true, and  tbe  complainant  was  unable  to  induce  those  who  had  agreed 
to  purchase  the  stock  to  carry  out  their  agi-eements,  and  in  conse- 
quence thereof  he  sustained  a  loss  in  a  sum  more  than  sufficient  to 
satisfy  any  claims  of  the  defendant  upon  the  stock  of  the  gas  com- 
pany pledged  to  him;  and  that  by  reason  of  the  premises  he  is  en- 
titled to  recover  $142,000  of  the  defendant  as  damages  upon  a  fair 
accounting. 

The  proofs  undoubtedly  authorize  the  conclusion  that  the  coal  com- 
pany was  organized  for  the  purpose  of  enabling  defendant  to  dispose 
of  his  coal  property  by  exchanging  it  for  the  stock  of  the  corpora- 
tion and  selling  the  stock,  and  that  the  option  for  the  purchase  of 
the  stock  given  to  complainant  by  the  contracts  of  November  22, 
1879,  and  March  3,  1880,  was  given  in  order  to  carry  out  that  ob- 
ject, and  enable  defendant  to  dispose  of  three-quarters  of  his  interest 
in  the  property.  It  is  also  apparent  that  the  defendant  understood 
that  complainant  intended  to  place  the  stock  with  subscribers,  or  sell 
it  to  purchasers,  and  thereby  obtain  the  means  of  carrying  out  his 
option  contract.  Whether,  in  carrying  out  this  plan  to  effect  a  sale 
of  the  defendant's  property,  it  was  the  intention  of  the  parties  that 
the  relation  of  principal  and  agent  should  exist  between  themselves, 
or  whether  it  was  intended  that  the  complainant  should  occupy  the 
position  of  a  speculator  on  his  own  account,  instead  of  a  fiduciary, 
are  questions  as  to  which  there  is  much  conflicting  testimony.  Con- 
cededly,  if  there  was  any  agreement  between  the  parties  other  than 
that  expressed  in  the  written  contracts  between  them,  it  was  made 
prior  to  or  contemporaneously  with  the  written  contracts.  However 
the  fact  may  -have  been,  no  inquiry  into  the  preliminary  or  contem- 
poraneous negotiations  of  the  parties  is  competent  for  the  purpose 
of  showing  that  they  were  dealing  together  as  principal  and  agent, 
because  extrinsic  evidence  to  this  effect  would  contradict  or  vary  the 
legal  import  of  the  written  contracts.  By  these  contracts  the  defend- 
ant agreed  to  transfer  certain  shares  of  stock  to  the  complainant, 
upon  specified  conditions,  and  the  complainant  agreed,  upon  receiv- 
ing such  transfer,  to  pay  therefor  to  the  defendant  a  specific  sum  of 
money.  The  complainant  cannot  now  be  permitted  to  show  by  parol 
that  he  was  not  to  acquire  an  unqualified  right  to  the  stock  which 
was  to  be  delivered  to  him,  or  that  he  did  not  assume  an  absolute 
obligation  to  pay  for  it,  when  delivered,  at  the  price  fixed;  and  such 
would  be  the  result  if  he  should  be  allowed  to  prove  that  he  was  to 
sell  the  stock  to  third  persons  as  an  agent  for  defendant,  and  was  to 
account  to  him  at  the  rate  of  $22  per  share.  He  who  contracts  as  a 
principal  will  not  be  permitted  to  show,  in  the  absence  of  mistake, 
fraud,  or  illegality,  that  he  contracted  as  an  agent,  in  a  controversy 
between  himself  and  the  other  contracting  party.   Whart.  Ag.  §§  410, 
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492.  And  the  knowledge  of  the  other  contracting  party  of  his  real 
character  does  not  affect  the  rale.  Taylor,  Ev.  §  1054.  The  case  is 
not  like  those  where  a  part  only  of  d  yerbal  contract  has  been  re- 
duced to  writing,  (Potter  v.  Hopkins,  26  Wend.  417;  Batterman  v. 
Pierce,  8  Hill,  171;  Orierson  v.  Mason,  60  N.  Y.  394,)  or  where  an 
agreement  collateral  to  the  written  agreement  is  set  up,  {Lindley  y. 
Lacey,  17  C.  B.  (N.S.)  678;  Chapin  t.  Dobson,  78  N.  Y.  74;  Grossman 
V.  Fuller,  17  Pick.  171,)  which  does  not  interfere  with  the  terms  of  the 
written  contract,  though  it  may  relate  to  the  same  subject-matter. 
The  written  contract  here  is  of  the  very  essence  of  the  transaction 
between  the  parties,  and  creates  the  relation  of  vendor  and  purchaser 
between  them.  It  fixes  their  mutual  rights  and  obligations,  and  can* 
not  be  subverted  by  extrinsic  evidence.  As  is  stated  by  Denio,  J.,  in 
Barry  v.  Ransom,  12  N.  Y.  464,  "the  legal  effect  of  a  written  con- 
tract is  as  much  within  the  protection  of  the  rule  which  forbids  the 
introduction  of  parol  evidence  as  its  language." 

It  is  not  claimed  that  there  was  any  subsequent  modification  or 
change  in  the  relations  of  the  parties.  The  complainant's  right  to  relief 
must  therefore  rest  upon  the  theory  that  his  vendor  misrepresented 
to  him  material  facts  affecting  the  value  of  the  stock  purchased.  If 
it  should  be  assumed  that  his  allegations  in  this  regard  are  estab- 
lished by  the  proofs,  he  must  fail,  because  his  case  does  not  entitle 
him  to  any  equitable  relief.  No  facts  are  alleged  in  the  bill  as  a 
foundation  for  an  equitable  set-off;  no  discovery  is  asked;  and  no 
facts  exist  which  tend  to  show  that  the  complainant  has  not  a  plain, 
adequate,  and  complete  remedy  at  law  to  recover  such  damages  as 
he  may  have  sustained.  While  courts  of  equity  have  concurrent  ju- 
risdiction in  all  cases  of  fraud,  they  will  not  ordinarily  exercise  it,  if 
there  is  a  full  and  adequate  remedy  at  law,  (Bisp.  Eq.  §  200;  Ambler 
V.  Choteau,  107  U.  8.  686;  S.  C.  1  Sup.  Ct.  Rep.  656,)  and  the 
federal  courts  are  especially  admonished  not  to  entertain  such  cases. 
The  statutory  enactment,  (section  16  of  the  judiciary  act,  Bev.  St.  § 
723,)  if  only  declaratory  of  the  pre-existing  law,  is  at  least  intended 
to  emphasize  the  rule  and  impress  it  upon  thie  attention  of  the  court. 
New  York  Co.  v.  Memphis  Water  Co.  107  D.  S.  206;  S.  C.  2  Sup. 
Ct.  Bep.  279.  It  is  the  duty  of  the  court  to  enforce  this  rule  sua 
sponte.  Oelrichs  v.  Spain,  16  Wall.  211;  Sullivan  v.  Portland  R.  Co. 
94  U.  S.  806.  It  would  therefore  not  be  proper  to  assume  to  deter- 
mine the  question  of  fact  whether  any  misrepresentations  were  made 
to  complainant  by  defendant. 

Jurisdiction  properly  assumed,  upon  one  aspect  of  the  controversy, 
would  authorize  the  court  to  proceed  to  a  decree  which  would  do  full 
justice  in  the  case  upon  all  its  branches.  But  unfounded  claims  of  a 
character  cognizable  in  equity  cannot  be  made  the  basis  of  relief  re- 
specting other  controversies  between  the  parties  which  are  cognizable 
only  at  common  law. 

The  bill  is  dismissed,  with  costs. 


Digitized  by 


Google 


WIST  V.  m'bhsbi.  233 

WiBT  V.  McEnbby. 
{Circuit  Court,  If.  D.  lUinou.    Kay,  1884.) 

1.  Pbopbbtt  m  A  Btkebt-Bbi>—Dbdicatiok— Power  of  Attorkbt— Ebtoppbl. 

A  x>ower  of  attorney  to  sell  and  convey  does  not  Imply  authority  to  the  at- 
torney to  dedicate  or  give  any  part  of  the  principal's  property  to  the  public ; 
but,  when  the  power  is  expressly  to  dedicate,  the  owner  is  estopped  to  deny  the 
act  of  his  agent. 

2.  Bamb— Vacation  bt  Citt— Waives  of  Reserved  Rights. 

In  the  event  of  a  street,  previously  dedicated  to  the  city  of  Chicago,  being 
vacated  by  an  ordinance  of  the  common  council,  such  vacation  to  continue  so 
long,  and  so  long  only,  as  the  ground  shnll  be  used  for  railroad  purposes,  a 
subsequent  resolution,  declaring  the  vacation  absolute,  is  sufficient  to  operate 
as  a  waiver  by  the  city  of  its  reierved  rights  in  the  premises,  notwithstanding 
the  fact  that  the  latter  resolution  was  passed  by  a  majority  rather  than  two- 
thirds  of  the  aldermen  elected. 

d.  Same — GoNDrrioBAii  Yacatino— Effect. 

When  the  city  of  Chicago  assumes  to  vacate,  even  conditionallv,  a  street  pre- 
viously dedicated  to  it,  it  loses  all  title  with  which  it  was  vested  by  the  act  of 
platting. 

4.  Bahb— Title— Abuttiko  Lot-Owkbb— Revbrsioh. 

By  the  vacating  by  the  city  of  Chicago  of  a  street  previously  dedicated  to  it, 
the  title  to  the  ground  does  not  pass  to  the  abuttmg  lot-owner,  but  to  the 
original  owner  of  the  land. 

At  Law*  • 

S.  G.  Judd  and  William  RitchUy  for  plamtiflf. 

J.  P.  (6  T.  R.  Wilson,  for  defendants. 

Blodgett,  J.  This  is  an  action  of  ejectment  for  the  recovery  of  a 
strip  of  land  in  block  67,  sohool-section  addition  to  Chicago.  The 
material  facts  essential  to  the  disposition  of  the  case,  as  I  view  them, 
are  briefly  these:  In  June,  1853,  James  Depuyster  Ogden  was  the 
owner  in  fee  of  block  67,  in  school-section  addition  to  this  city.  In 
May,  1852,  he  gave  to  William  B.  Ogden  a  power  of  attorney,  author- 
izing him  to  sell  and  convey  the  block  in  question,  and  also  to  plat 
and  subdivide  the  same  in  such  manner  as  he  should  deem  best  to 
make  it  marketable,  and  to  acknowledge  and  record  any  plat  which 
he  should  so  make,  in  t^onformity  with  the  laws  of  the  state.  Acting 
under  this  power  of  attorney,  Mr.  Ogden,  in  the  forepart  of  the  month 
of  June,  caused  this  blook  to  be  surveyed,  and  laid  out  and  subdivided 
into  lots  and  streets;  and  on  the  sixteenth  of  June,  1853,  the  plat  was 
duly  acknowledged  by  Mr.  William  B.  Ogden,  as  the  attorney  in  fact 
of  James  Depuyster  Ogden,  and  recorded  in  the  office  of  the  recorder 
pf  Cook  county.  Upon  this  plat  was  a  street  60  feet  wide,  called  De- 
puyster street.  The  plat  and  acknowledgment  seem  to  be  in  all  re- 
spects in  conformity  with  the  provisions  of  the  statute,  except  that  the 
subdivision  is  made  and  the  plat  acknowledged  by  the  attorney  in  fact 
of  the  owner  of  the  fee,  rather  than  by  the  owner  of  the  fee  in  his  own 
person.  On  the  twenty-eighth  of  July,  1862,  the  common  council  of 
the  city  of  Chicago  passed  an  ordinance  vacating  Depuyster  street. 
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except  a  strip  20  feet  wide  in  the  center  thereof,  and  this  suit  is 
brought  by  the  plaintiff,  as  grantee  of  the  heirs  at  law  of  James  De- 
puyster  Ogden,  to  recover  from  defendants  the  south  20  feet  of  said 
Depuyster  street. 

The  defendants  deny  plaintiff's  right  to  recover,  (1)  on  the  ground 
that  the' subdivision  made  in  1853  was  not  in  accordance  with  the 
Illinois  statute,  because  the  plat  was  acknowledged  by  the  agent  and 
attorney  in  fact  of  the  owner  of  the  fee,  and  not  by  the  owner  him- 
self in  person;  (2)  that  the  ordinance  vacating  the  north  and  south 
20  feet  of  the  street  was  conditional,  and  to  be  operative  only  so  long 
as  certain  adjacent  property  was  used  for  railroad  purposes,  and  re- 
served the  right  of  the  city  to  enter  upon  the  portions  of  the  street  so 
vacated  for  the  purpose  of  laying  down  or  repairing  sewers  or  water- 
pipes. 

In  support  of  the  first  position  defendants'  counsel  relies  upon  the 
case  of  Oosselin  v.  City  of  Chicago,  103  111.  623,  wh^re  it  was  held  that 
as  the  statutes  of  Illinois  stood  at  the  time  this  subdivision  was  made, 
and  the  plot  thereof  acknowledged  and  recorded,  it  was  necessary 
that  the  plat  should  be  acknowledged  by  the  owner  of  the  fee  in 
person,  and  that  it  could  not  be  done  by  an  attorney  in  fact.  I  have 
examined  this  case  carefully,  and  also  an  abstract  introduced  on  this 
trial  of  the  evidence  in  that  case,  and  find  that  the  power  of  attor- 
hey^nder  which  the  subdivision  was  made  in  the  Oosselin  Case  was 
only  an  ordinary  power  to  sell  and  convey,  while  the  power  of  attor- 
ney to  Mr.  W.  B.  Ogden,  under  which  the  subdivision  and  plat  now 
in  question  were  made,  in  express  terms  authorizes  the  attorney  to 
make  the  subdivision  and  acknowledge  and  record  the  plat  pursuant 
to.  the  laws  of  this  state ;  and  this  fact  seems  to  me  to  sufficiently 
distinguish  this  case  from  the  Oosselin  Case.  Here  the  owner  of  the 
fee  contemplated  a  subdivision  of  his  property  into  lots  and  streets 
under  the  law  of  Illinois,  and  clothed  his  attorney  with  authority  to  do 
so;  and  it  seems  to  me  there  can  be  no  valid  reason  assigned  why  it 
was  not  in  the  power  of  such  owner  to  so  act  by  an  agent  under  the 
statutes  of  this  state.  It  may  be  urged  with  some  force,  under  the 
facts  in  the  Oosselin  Case,  that  a  power  of  attorney  to  sell  and  convey 
does  not  imply  authority  to  the  attorney  to  dedicate  or  give  any  part 
of  the  principal's  property  to  the  public ;  but  in  so  clear  a  case  as 
this  of  an  intention  to  so  dedicate,  I  think  the  owner  must  be  estopped 
to  deny  the  act  of  his  agent. 

As  to  the  second  point  raised,  it  appears  without  dispute  that  the 
common  council  of  this  city,  on  the  twenty-eighth,  of  July,  1862, 
passed  an  ordinance,  the  title  and  first  section  of  which  read  as  fol- 
lows : 

"An  ordinance  to  vacate  De  Puyster  street.    Be  it  ordained,  etc. 
.    "Section  1.  That  the  street  running  east  and  west  through  block  67,  school- 
section  addition  to  Chicago,  known  as  De  Puyster  street,  except  a  strip  of  the 
9ame  through  the  cepter  thereof  twenty  feet  in  width,  tunning  from  Canal 
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street  east,  a  distance  of  one  hundred  and  twenty  feet»  De  and  tbe  same  is 
hereby  vacated  and  discontinued:  provided,  however,  that  such  vacation 
and  discontinuance  shall  continue  so  long,  and  so  long  only,  as  the  same  may 
be  used  for  railroad  purposes.  And  it  is  further  provided,  that  the  authori- 
ties of  said  city  shall  at  all  times  have  and  possess,  without  charge  or  hin- 
derance,  the  right  to  enter  upon  that  pprtiou  of  said  street  hereby  vacated,  or 
any  part  thereof,  for  the  purpose  of  laying  down  or  repairing  either  sewerage 
or  water  pipes." 

And  in  December,  1882,  the  common  council  by  resolation  declared 
the  portion  of  the  street  so  vacated  by  the  ordinance  of  1862  to  be 
absolutely  vacated.  I  can  give  no  other  construction  to  this  resolu- 
tion than  that  it  is  a  release  of  the  reserved  right  to  reopen  the  street 
to  full  width,  in  case  the  adjoining  property  should  cease  to  be  used 
for  railroad  purposes,  and  the  right  to  enter  upon  the  vacated  por- 
tions of  the  street  for  the  purpose  of  repairing  or  laying  down  sewer 
or  water  pipes.  It  is  true,  it  was  not  passed  by  a  two-thirds  vote  of 
all  the  aldermen  elected,  but  it  was  passed  by  a  majority;  and  it 
seems  to  me  the  two-thirds  vote  was  not  needed  to  release  or  waive 
this  reserved  right.  In  other  words,  it  does  not  seem  to  me  to  require 
a  two-thirds  vote  of  the  common  council  to  waive  any  rights  the  city 
reserved  as  to  this  street. 

I  therefore  conclude  that  by  the  operation  of  the  ordinance  and 
resolution  there  is  an  absolute  vacation  of  all  the  street  except  a  strip 
20  feet  wide  in  the  center. 

But  if  I  am  wrong  in  regard  to  the  effect  to  be  given  to  the  resolu- 
tion, I  still  think  that  under  the  ordinance  the  portions  of  the  street 
vacated  were  so  far  vacated  as  to  amount  to  an  abandonment  of  the 
statutory  dedication  made  by  the  owner.  The  owner  of  the  property 
dedicated  it  in  conformity  with  the  statute  to  the  public  for  a  street, 
and  the  statute  operated  upon  such  dedication  to  pass  the  fee  to  the 
city  of  Chicago.  When  the  city  abandoned  this  dedication  to  public 
use,  or  if  it  had  refused  to  accept  it,  the  title,  it  seems  tome,  reverted 
to  the  original  owner.  I  doubt  if  the  city  can  make  a  partial  vaca- 
tion of  a  street  which  shall  operate  as  an  abandonment  of  the  prop- 
erty for  the  public  use  which  the  owner  of  the  fee  in  laying  it  out 
intended,  and  yet  retain  the  fee ;  but  I  think  that,  on  the  contrary, 
when  the  city  assumed  to  vacate  this  street,  even  conditionally,  it 
lost  all  title  with  which  it  had  been  vested  by  the  act  of  platting. 

In  Canal  Trustees  v.  Havens,  11  111.  654,  it  was  held  that  when  the 
owner  of  land  subdivides  the  same  into  blocks,  lots,  streets,  alleys, 
etc.,  the  foe  of  the  streets  passes  to  the  municipality;  and  in  Hyde 
Park  V.  Borden,  94  111.  26,  it  was  held  that  on  the  vacation  of  a  street 
or  alley,  where  the  fee  had  passed  to  the  corporation  by  the  making 
and  recording  of  a  plat,  the  fee  reverted  to  the  original  owner,  who 
had  dedicated  it  to  the  public,  and  not  to  the  abutting  owner. 

The  facts  in  this  case  seem  to  me  to  bring  it  clearly  within  these 
two  cases.  By  making,  acknowledging,  and  recording  the  plat,  the  fee 
passed  to  the  city  of  Chicago;  by  the  vacation  of  the  street,  the  fee 
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reverted  to  the  heirs  of  the  original  owner.  They  have  conveyed  the 
fee  to  the  plaintiff  and  he  is  clothed  with  all  their  rights. 
'  But  it  is  further  urged,  in  the  light  of  the  authority  of  many  cases 
outside  of  this  state,  that  on  the  vacation  of  this  street  the  title 
passed  to  the  defendants,  who  were  the  owners  of  the  abutting  lot. 
I  think  it  is  sufiScient  to  say.  in  answer  to  this  position,  that  since 
the  decision  of  Canal  Trustees  v.  Havens  the  rule  in  that  case  and 
that  in  Hyde  Park  v.  Borden  have  become  a  rule  of  property  in  this 
state.  It  must  be  admitted  that  under  nearly  similar  statutes  to  that 
of  Illinois,  the  courts  of  other  states  have  held  that  on  the  vacation 
of  a  street  or  highway  the  title  goes  to  the  abutting  owner;  but  there 
can  be  no  doubt  that  a  different  rule  prevails  in  this  state,  and  I  think 
it  has  been  so  long  asserted  that  it  has  become  a  rule  of  property, 
and  therefore  this  case  should  be  determined  in  accordance  with  the 
decisions  of  the  courts  of  this  state. 

The  defendants  are  therefore  found  guilty,  as  charged  in  the  dec- 
laration,  and  the  fee  of  the  20-foot  strip  immediately  west  of  and 
adjoining  lot  16,  block  67,  school-section  addition,  (the  property  in 
controversy,)  is  found  to  be  in  the  plaintiff. 


United  States  v.  Bank  of  Montbbal, 
{Oireuit  Courts  If.  D.  lUinais.    July  21, 1884.) 

1.  Revenue  Laws— Branch  of  Foreign  Bakk  or  Unttbd  States — Taxes  — 

Rev.  St.  §  3407. 

A  bank  in  Canada,  which  has  established  a  branch  in  Chicago,  moat  be  held 
to  carry  on  a  banking  business,  within  the  definition  of  Rev.  St.  f  3407,  it  hav- 
ing a  place  of  business  where  credits  were  opened  by  the  deposit  of  money, 
subject  to  be  paid  or  remitted  upon  draft,  check,  or  order,  and  where  bills  ox 
excliange  were  issued  and  sold. 

2.  Same— Rev.  Bt.  ♦  3408. 

The  meaning  and  intent  of  the  whole  of  section  3408,  Rev.  St,  was  to  assume 
that  the  active  moneys  employed  by  an  Incorporated  bank  were  represented  by 
its  capital,  and  that  the  capital  of  a  branch  bank  was  the  amount  which  was 
allotted  to  it,  or  which  it  was  permitted  to  use,  and  the  branch,  for  the  purpose 
of  this  tax  on  capital,  was  deemed  a  separate  entity. 

3.  Same. 

As  the  Bank  of  Montreal  can  have  no  corporate  existence  in  the  United 
States,  but  only  transacts  business  by  comity,  an  agency  established  by  it  here 
must,  for  the  purpose  of  the  revenue  laws,  be  considered  the  same  as  a  private 
person  engaged  in  the  banking  business,  and  pay  the  tax  upon  the  amount  of 
money  employed  in  its  business,  without  regard  to  whether  it  is,  technically, 
capital  or  not. 

Action  to  Becover  Internal  Revenue  Tax. 

Richard  H.  Tuthill,  for  complainant. 

Boutellf  Waterman  <t  Botitell,  for  defendant. 

Blodgett,  J.     This  is  a  salt  to  recover  internal  revenue  taxes 
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Claimed  to  be  due  from  defendant  on  the  capital  employed  by  defend- 
ant in  the  business  of  banking  from  the  first  of  November,  1871,  to 
the  first  of  December,  1879.  The  defendant  is  a  corporation  created 
and  existing  under  the  laws  of  the  dominion  of  Canada,  having  its 
principal  place  of  business  in  the  city  of  Montreal.  Its  chartered 
capital  is  $12,000,000,  fully  paid  up,  and  it  has  a  reserved  fund  of 
$6,000,000,  and  average  deposits  of  about  $17,000,000.  On  the  first 
of  November,  1871,  it  established  a  branch  or  agency  in  the  city  of 
Chicago,  which  has  been  continued  to  the  present  time.  At  the  time 
this  branch  or  agency  was  established  here,  its  manager  was  informed 
that  the  sum  of  $100,000  had  been  assigned  to  his  agency  as  capital. 
The  business  here  has  been  the  receiving  of  deposits  to  be  paid  out  on 
draft  or  check  of  the  depositors,  buying  and  selling  of  domestic  and  for- 
eign exchange,  and  the  loaning  of  money  on  warehouse  receipts  for 
grain  and  provisions  as  collateral  security,— the  deposits  averaging 
about  $2,000,000  per  month,  and  the  profits  on  the  business  transacted 
here  amounting  to  about  $10,000,000.  The  $100,000  assigned  as  cap- 
ital has  been  treated  and  known  upon  the  books  of  the  agency  as  "fixed 
capital,"  and  the  internal  revenue  regularly  paid  thereon.  In  June, 
1881,  an  examination  was  had  by  F.  J.  Kinney,  agent  of  the  internal 
revenue  bureau,  of  the  books  and  accounts  of  the  agency,  from  which 
it  was  ascertained  that  a  much  larger  amount  of  money  had  been  used 
in  the  business  of  this  agency  than  the  $100,000  capital  allotted  to 
it,  and  he  reported  the  amount  due  for  tax  on  capital,  under  the  sec- 
ond paragraph  of  section  8408  of  the  Bevised  Statutes,  which  im- 
posed a  tax  of  one  twenty-fourth  of  1  per  cent,  per  month  upon  the 
capital  employed  in  banking,  to  be  $88,776.56.  After  this  report 
was  received,  an  assessment  was  made  and  warrant  issued  for  the 
collection  of  the  portion  of  said  tax  which  had  accrued  within  two 
years,  amounting  to  $24,643.88,  and  the  amount  of  this  assessment 
paid  under  protest.  This  suit  is  now  brought  to  recover  the  balance 
of  $59,229.68  of  the  tax  so  ascertained  to  be  due,  or  reported  to  be 
due,  by  the  examiner  Kinney,  and  which  it  is  claimed  accrued  be- 
tween the  establishment  of  the  bank,  December  1, 1871,  and  Decem- 
ber 1, 1879.  Several  defenses  to  the  right  to  recover  this  money  are 
interposed:  (1)  That  this  Chicago  agency  is  a  branch  of  the  parent 
bank  in  Montreal,  and  as  such  only  liable  to  pay  internal  revenue 
taxes  on  the  capital  allotted  to  it  by  the  parent  bank,  under  the  last 
clauseof  the  third  paragraph  of  section  8408;  (2)  that  the  funds  used 
and  loaned  here  cannot  be  considered  capital  of  this  bank,  as  they 
are  sent  here  for  temporary  use,  and  liable  to  be  withdrawn  for  use 
elsewhere  at  the  will  of  the  home  management;  (3)  that  the  funds 
used  here  are  not  a  part  of  the  capital  of  the  parent  bank,  but  are 
part  of  its  surplus  funds,  made  up  in  part,  at  least,  of  the  profits  of 
this  agency  or  branch;  (4)  that  most  of  the  funds  by  this  branch  are 
not  employed  in  the  business  of  banking,  as  defined  in  section  3407, 
Rev.  St. 
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The  assistant  manager  of  this  branch  or  agency,  who  was  called 
as  a  witness  on  the  trial,  explained  the  course  of  business  by  saying, 
"When  we  see  a  chance  to  loan  money  here  to  good  advantage,  we 
notify  the  home  oflSce  at  Montreal,  and  they  send  it  to  us  if  they  have 
it;''  and  his  testim6ny  shows  that  the  average  amount  of  money  used 
for  the  first  five  months  after  this  branch  was  established  was  over 
$400,000  per  month;  and  from  the  time  the  agency  was  established 
there  was  a  steady  increase  in  the  business,  so  that  the  amount  of 
money  employed  in  the  business  for  the  12  months  ending  the  thirty- 
first  of  May,  1879,  was  $1,496,635  per  month.  It  will  thus  be  seen 
that  a  large  sum  of  money  belonging  to  the  parent  bank  was  con- 
stantly employed  in  its  business  here.  Whether  the  profits  made  in 
the  business  here  were  retained  and  used  here,  or  whether  those  profits 
were  remitted  to  Montreal  as  (ast  as  made,  and  the  money  to  be  used 
here  was  sent  from  Montreal  as  wanted,  does  not  seem  to  be  material. 

Section  3407  defines  a  bank  and  banker  as  follows : 

Sec.  3407.  "Every  incorporated  or  other  bank,  and  every  person,  firm,  or 
company,  having  a  place  of  business  where  credits  are  opened  by  the  deposit 
or  collection  of  money  or  currency,  subject  to  be  paid  or  remitted  upon  drafts 
checlc,  or  order,  or  where  money  is  advanced  or  loaned  on  stocks,  bonds,  bul- 
lion, bills  of  exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  are  received  for  discount  or  for  sale, 
shall  be  regarded  as  a  bank,  or  as  a  banker." 

Certainly,  the  business  carried  on  by  the  defendant  here  must  be 
held  to  be  a  banking  business  within  this  definition.  It  had  a  '^place 
of  business"  where  credits  were  opened  by  the  deposit  of  money,  sub- 
ject to  be  paid  or  remitted  upon  draft,  check,  or  order,  and  where 
bills  of  exchange  were  issued  and  sold.  The  last  clause  of  the  third 
paragraph  of  section  3408  reads  as  follows : 

''In  the  case  of  banks  with  branches,  the  tax  herein  provided  shall  be  as- 
sessed  upon  the  circulation  of  each  branch  severally,  and  the  amount  of  capital 
of  each  branch  shall  be  considered  to  be  the  amount  aUotted  to  it." 

It  is  contended  that  the  defendant  is  a  bank  with  branches,  within 
the  meaning  of  the  provision,  and  that  only  the  sum  of  $100,000  cap- 
ital was  allotted  to  this  branch  by  the  parent  bank.  At  the  time  the  . 
internal  revenue  system  was  adopted,  in  1861,  there  were  no  national 
or  United  States  banks,  but  in  several  of  the  states  there  existed  what 
were  called  state  banks,  with  power  to  establish  branches.  As  I  now 
recall  the  facts  from  memory,  such  banks  existed  in  Ohio,  Indiana, 
Missouri,  and  Iowa;  and  in  the  charters  of  these  state  banks  there 
was  a  provision  for  establishing  branches,  and  allotting  or  determin- 
ing the  amount  of  the  capital  of  such  branches;  and  I  am  of  opinion 
that  this  provision  as  to  the  taxation  of  branch  banks  had  special 
reference  to  the  then-existing  state  banks  and  their  branches,  although 
the  language  used  is  comprehensive  enough  to  apply  to  any  future  in- 
stitutions of  the  same  character,  whether  state  or  national.  The 
evident  meaning  and  intent  of  the  whole  section  3408  was  to  assume 
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that  the  active  moneys  employed  by  an  incorporated  bank  was  repre- 
sented by  its  capital,  and  that  the  capital  of  a  branch  bank  was  the 
amount  which  was  allotted  to  it,  or  which  it  was  permitted  to  use,  and 
the  branch  for  the  purpose  of  this  tax  on  capital  was  deemed  a  separate 
entity.  Ordinarily,  what  is  known  as  the  capital  of  a  bank  is  the  fund 
paid  in  by  its  shareholders  on  their  capital  stock,  and  this  forms  the 
basis  upon  which  the  business  of  the  bank  is  conducted.  The  banks 
loan  this  money,  or  use  it  in  the  discount  of  commercial  paper,  in  the 
purchase  and  sale  of  exchange,  or,  in  the  cases  of  banks  of  circula- 
tion, for  the  purpose  of  redeeming  or  securing  their  current  notes;  the 
profits  of  the  business  are,  as  a  rule,  after  payment  of  expenses,  dis- 
tributed as  dividends  to  shareholders.  If,  for  any  reason,  all  or  part  of 
the  profits  are  retained  by  the  bank,  such  retention  may  be  only  tem- 
porary, and  are  liable  to  be  paid  out  in  dividends  at  any  time.  So, 
as  a  basis  of  this  internal  revenue  tax,  the  paid-up  capital,  as  a  fixed 
fund,  was  taken, — assuming  that,  as  a  rule,  the  capital  represented 
the  moneys  which  the  bank  used  in  its  business.  In  this  case,  how- 
ever, we  have  a  foreign  bank  with  the  control  of  a  very  large  amount 
of  money  establishing  an  agency  here  for  the  loaning  of  its  money. 
It  conducts  through  svich  agency  all  the  business  of  a  bank :  receives 
deposits,  buys  and  sells  exchange,  discounts  notes  and  bills,  and  loans 
money.  As  the  bank  of  Montreal  can  have  no  corporate  existence 
here,  but  only  transacts  business  by  comity,  this  agency  must,  I  think, 
for  the  purpose  of  this  law,  be  considered  the  same  as  a  private  per- 
son engaged  in  the  banking  business,  and  pay  the  tax  upon  the  amount 
of  money  it  employs  in  its  business,  without  regard  to  whether  it  is 
technically  capital — ^that  is,  the  fund  contributed  by  its  stockholders 
— or  not.  It  sends  its  money  here  to  be  used  in  banking  business, 
taking,  perhaps,  only  that  which  it  has  accumulated  from  its  home 
business  and  not  been  divided,  or  leaving  here  the  profits  realized  from 
the  business  here.  If  the  defendant  has  power  under  its  charter  to 
establish  branches,  that  power  would  only  authorize  the  establish- 
ment of  branches  within  the  jurisdiction  of  the  sovereignty  which  cre- 
ated the  corporation ;  that  is,  it  cannot  establish  a  branch  with  its 
corporate  powers  here,  but  the  business  it  transacts  here  is  more  in 
the  nature  of  an  agency  than  that  of  a  branch.  And  if  any  of  the 
funds  of  the  home  corporation  are  sent  here  and  used  here  in  con- 
ducting a  banking  business,  they  should,  in  my  opinion,  pay  the  tax 
imposed  under  the  second  paragraph  of  section  3408,  as  capital  em- 
ployed by  a  person  in  the  business  of  banking.  It  could  not  have 
been  the  intention  of  congress  to  allow  banks  of  foreign  countries  to 
send  their  money  here,  to  be  loaned  and  used  by  an  agent  for  the 
profit  and  benefit  of  such  banks,  without  subjecting;  them  to  the  same 
burdens  imposed  by  the  law  on  domestic  banks  and  bankers. 

It  is  further  urged  that  the  money  used  here  by  the  defendant  was 
not  its  capital,  but  was  part  of  its  surplus  or  reserve,  and  the  decision 
.of  Mr.  Justice  Nelson  in  Mechanics'  d  Farmers'  Banky.  Townsendyb 
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Blatchf.  315,  is  cited  in  support  of  this  position.  It  may  be  sufficient, 
to  distinguish  this  case  from  the  one  at  bar,  to  say  that  the  question 
then  under  consideration  was  the  meaning  of  the  word  "capital,"  as 
used  in  paragraph  1  of  section  79  of  the  internal  revenue  act  of  June 
30,  1864.,  and  had  application  to  the  amount  to  be  paid  for  license  to 
do  business  as  a  bank  or  bankers;  but  it  does  not  seem  to  me  the 
rule  given  in  that  case  is  at  all  applicable  to  an  agency  like  this  of  a 
foreign  bank.  If  this  defendant,  being  incorporated  as  a  bank  in  a 
foreign  country,  had  transacted  all  its  business  here,  then  its  capital 
paid  in,  and  forming  the  basis  of  its  business,  might  be  properly  held 
to  be  the  measure  of  its  liability  for  this  tax;  but  when  such  a  cor- 
poration uses  its  surplus  or  reserve  fund  in  conducting  a  banking 
business  in  this  country,  its  capital,  for  the  purposes  of  this  tax,  must, 
I  think,  be  the  amount  of  money  it  uses  from  month  to  month  in  the 
business  here.  It  is  said  this  surplus  was  only  temporarily  used 
here,  but  the  proof  shows  how  much  was  used  each  month,  and  the 
statute  imposes  a  tax  of  one  twenty-fourth  of  1  per  cent,  per  month 
on  the  money  so  used.  If  at  the  end  of  a  month  it  had  been  with- 
drawn, and  returned  to  the  defendant  in  Montreal,  all  further  liability 
would  be  at  an  end. 

It  is  further  urged  that  the  business  transacted  by  the  defendant 
here  was  not  a  banking  business,  as  defined  by  section  8407,  because 
the  money  was  not  advanced  or  loaned  on  stocks,  bonds,  bullion,  etc., 
but  was  loaned  on  the  pledge  or  warehouse  receipts  for  grain  and 
provisions.  The  assistant  manager  for  defendant  says,  in  his  testi- 
mony:  "When  we  lent  money  we  took  a  note  and  the  warehouse  re- 
ceipts as  collateral;  we  rely  wholly  on  these  collaterals." 

Section  3407  declares,  in  effect,  that  every  incorporated  bank,  and 
any  firm  or  company  having  a  place  of  business  where  credits  are 
opened  by  the  deposit  or  collection  of  money  or  currency,  subject  to 
be  paid  or  remitted  upon  draft,  check,  or  order,  or  where  money  is 
advanced  on  bullion  or  stocks,  bonds,  etc.,  shall  be  regarded  as  a  bank 
or  banker.  This  defendant  had  a  place  of  business  here  where  cred- 
its were  opened  and  deposits  received  and  paid  out  on  checks,  so  that 
it  comes  within  one  of  the  definitions  of  a  bank  or  banker,  and,  be- 
ing such,  it  is  liable  to  pay  the  tax  in  question,  without  regard  to 
what  security  it  took  for  money  loaned  or  advanced.  So,  also,  a  per- 
son or  firm  who  advanced  or  loaned  money  on  stocks,  bonds,  etc.,  is 
a  banker;  but  when  a  banker — that  is,  one  who  comes  within  either 
of  the  definitions — ^loans  money  on  other  security  than  stock  or  bonds, 
that  does  not  relieve  him  from  this  tax  liability  as  to  such  business. 
Many  banks,  especially  in  the  older  eastern  states,  only  loan  money 
on  notes  secured  by  the  name  of  an  approved  indorser  or  surety;  but, 
if  they  are  banks,  it  makes  no  difference  what  security  they  take  for 
their  loans,  they  are  still  liable  to  this  tax. 

I  therefore  conclude  that  the  defendant  is  liable  for  the  amofint  of 
tax  claimed  in  this  case, — 159,229.68, — with  interest  at  6  per  cent. 
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from  the  time  when  snoh  tax  acoraed.  No  computation  of  this  inter- 
est was  made  at  the  time  of  the  trial,  but  it  may  be  made  and  sab- 
mitted. 

The  proof  also  shows  that  the  defendant  paid  $9,629.92  for  taxes 
on  clearing-house  checks,  on  which  it  has  been  refunded  $2,573.91, 
leaving  a  balance  yet  due  of  $7,056.01.  As  I  understand  the  proof, 
after  this  tax  had  been  paid  several  years  the  commissioner  ruled 
that  the  banks  were  not  Uable  to  pay  on  these  checks,  and  refunded 
what  had  accrued  within  two  years,  but  refused  to  go  further  back, 
leaving  this  balance  of  $7,056.01  unpaid,  and  defendant  now  insists 
that  this  amount  should  be  set  off  against  the  taxes  now  found  due. 
This  is  an  equitable  action,  and  the  inquiry  really  is  how  much  is 
justly  due  the  plaintiff;  and  I  think  it  is  conscionable  and  right  to  de- 
duct this  sum  of  overpaid  tax  on  clearing-house  checks  from  the  tax 
on  capital,  as  this  claim  and  counter-claim  accrued  contemporane- 
ously and  out  of  the  same  business. 


Shbnfield  V,  SoHiBMEB  and  others. 
^        ICireuit  Oaurt^  8.  D.  New  York,    August  7, 1884.) 

Patbkt— BuaPBin>BB  Ends. 

The  suspender  ends  made  conformably  to  ScMrmer's  patent  of  June  27, 1876, 
do  not  infringe  the  patent  of  Bhenfield. 

In  Equity. 

F.  C.  Reedf  for  complainant. 

Wetmare  d  Jenner^  for  defendants. 

WiiiLAOB,  J.  The  suspender  ends  made  by  the  defendants  conform- 
ably to  their  patent  of  June  27,  1876,  are  not  an  infringement  of  the 
complainant's  patent. 

The  suspender  ends  of  the  complainant's  patent  are  described  as 
made  of  a  double  flattened  cord  or  strip  bent  around  into  a  loop  or 
imited  together,  leaving  sufficient  of  the  loop  open  to  form  the  button- 
hole, and  united  to  a  buckle  or  clasp  by  the  attaching  pieces,  d.  The 
cord  or  strip  is  composed  of  woven,  braided,  knitted,  or  crocheted 
^threads  of  suitable  fibrous  material,  laid  up  into  the  form  of  a  com- 
plete flat  cord  or  strip,  and  when  the  cord  or  strip  is  folded  to  form 
the  button-hole  loop,  the  seam  above  the  loop  may  be  made  by  sew- 
ing, knitting,  crocheting,  or  otherwise;  or  the  knitting  or  crocheting  is 
commenced  at  the  line  where  the  strips  meet  and  extended  at  both 
sides  thereof  and  around  the  button-hole  by  the  successive  ranges  of 
interlocked  loops. 

The  claim  is,  "the  suspender  end  made  of  a  flat  cord  or  strip  of 
fibrous  material  bent  into  a;  loop  laid  fiat  wise,  united  at  the  inner 
edges,  and  connected  to  the  attaching  pieces  as  set  forth." 
v.2lF,no.4 — 16 
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The  latter  part  of  the  description  relates  to  the  manner  of  securing 
the  edges  of  the  fabric  by  re-enforcing  or  covering  them  around  the 
button-hole  by  crocheting  or  knitting,  and  is  of  no  materiality  for 
present  purposes.     There  was  no  novelty  in  the  attaching  pieces. 

Button-straps  for  suspenders,  made  of  woven  material,  were  old; 
flat  suspender  ends  of  various  materials,  with  a  button-hole  cut  in 
them,  were  old ;  and  suspender  ends  made  of  a  round  cord,  with  the 
ends  turned  back  and  fastened  to  form  a  loop,  were  old.  The  com- 
plainant's invention  was  apparently  suggested  by  the  latter  descrip- 
tion of  suspender  ends,  and  was  designed  to  remedy  the  objection 
against  the  round  cord,  which  is  stated  in  the  description  to  be  ''that 
it  does  not  lie  flat  against  the  person  or  beneath  the  button."  What 
he  did  was  to  substitute  a  flat  cord  or  strip  for  the  round  cords  pre- 
viously used,  which  may  have  been  an  invention,  but  was  an  inven- 
tion of  a  very  narrow  kind. 

In  view  of  the  prior  state  of  the  art,  and  the  language  of  the  de- 
scription and  claim  of  the  patent,  the  complainant's  patent  is  to  be 
construed  as  one  for  a  suspender  end  made  of  a  fiat  cord  or  strip,  bent 
to  form  a  button-hole,  and  the  ends  turned  back  and  united  at  their 
inner  edges,  and  connected  to  attaching  pieces. 

The  defendants'  suspender  ends  are  made  of  flat  braid,  with  a  but- 
ton-hole formed  in  them,  in  the  process  of  plaiting  the  braid.  The 
patent-ofiSce  regarded  them  as  a  different  invention  from  the  com- 
plainant's, and  issued  a  patent  to  the  defendants  upon  that  theory. 

I  do  not  think  there  was  any  patentable  novelty  in  leaving  a  hole 
in  the  strap  or  braid  in  the  process  of  weaving,  plaiting,  or  crocheting 
the  material,  (the  crocheted  towel-loop  described  in  Harper's  Bazar 
shows  this,)  but  I  agree  with  Mr.  Brevoort,  the  defendants'  expert, 
that  a  suspender  end  made  in  this  way  is  not  the  suspender  end  of 
the  complainant's  patent.  The  complainant's  article  may  be  made 
by  the  use  of  machine-made  braid  or  cord,  while  the  defendants  must, 
be  made  by  hand..  The  complainant's  article  can  therefore  be  made 
more  conveniently  and  at  less  cost;  and  this,  as  the  complainant 
states  in  his  affidavit  in  the  interference  proceeding,  is  the  reason 
why  he  adopted  the  mode  of  making  his  end  which  he  described  in  bis 
patent.  It  would  seem  that  this  advantage  is  really  the  chief  merit 
of  the  invention,  as  flat  suspender  ends  were  old.  The  defendants' 
braid  is  not  united  at  its  inner  edges,  and  is  not  a  doable  cord  o> 
braid  like  the  complainant's. 

The  bill  is  dismissed. 
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WeIB  V.  MOBDSN. 
lOircuii  Court.  JIT.  D.  IUinoi$.    Augugt  4, 1884.) 

Patekt— Ihpbovsmsnt  in  Railboad  Frogs. 

The  second  claim  of  reissue  patent  No.  8,914  requires  the  point  of  the  "  frog  '* 
to  be  constructed  as  directed  in  the  body  of  the  patent.  The  U  Iron,  as  a 
mode  of  connecting  the  point  and  wing  rails,  was  in  public  use  and  well  uown 
before  the  complainant  claims  to  have  been  the  inventor  thereof. 

In  Equity. 

Wood  dt  Boyd  and  Banning  d  Banning ^  for  complainants. 

Offield  dt  Towle  and  H.  Harrison^  for  defendants. 

Blodgett,  J.  The  complainant  in  this  case  seeks  to  restrain  the 
infringement  of  reissue  pateut  No.  8,914,  issued  to  complainant,  Sep- 
tember 30,  1879,  for  "an  improvement  in  railroad  frogs, "  the  original 
patent.  No.  215,248,  haiving  been  dated  May  20, 1879.  In  his  speci- 
fications  complainant  describes  the  mode  of  constructing  his  frog  to 
consist  in  a  peculiar  mode  of  combining  the  rails  so  as  to  form  the 
Y-shaped  point  or  angle  of  the  frog,  and  also  in  connecting  the  point 
and  the  wing  rails  with  channel  iron,  the  upturned  sides  of  which  are 
bolted  to  the  wing  rails  and  the  point  rails. 

The  defendant  is  charged  with  infringing  only  the  second  claim  of 
the  patent,  which  is  as  follows: 

*' (2)  A  frog  composed  substantially  of  two  center  rails,  B,  B^  joined  to  form 
the  V-shaped  point,  united  to  outside  diverging  or  wing  rails  by  means  of  two 
channel  or  U  irons,  D,  D,  one  wing  of  which  channel  or  U  irons  is  shaped  to 
fit  the  web  of  the  abutting  rails,  combined  to  form  the  point  of  the  frog, 
and  upon  the  other  side  fitting  the  web  of  the  wing  or  diverging  rail  respect- 
ively, and  secured  by  bolts  or  rivets  passing  through  the  webs  of  the  rails 
and  the  sides  of  the  channel  bars,  substantially  as  shown." 

The  history  of  this  patent,  as  gathered  from  the  records  in  this 
case,  seems  to  be  this :  In  October,  1877,  the  complainant  filed  the 
application  for  his  patent,  and  on  December  2, 1877,  the  patent  was 
allowed  with  certain  claims ;  but,  as  he  now  insists,  by  the  neglect  of 
his  solicitor,  the  final  fee  to  the  patent-office  was  not  paid,  and  the 
proceedings  to  obtain  the  patent«lapsed.  Sometime  in  February, 
1879,  he  renewed  his  application,  and  asked  that  the  original  speci- 
fications and  drawings  might  be  considered  as  part  of  the  renewed 
application,  and  the  original  patent,  No.  215,548,  was  issued  May 
20,  1879.  On  June  29,  1879,  application  was  made  for  a  reissue^ 
which  resulted  in  the  reissue  No.  8,914,  now  before  the  court. 

Testimony  has  been  put  into  the  record  by  the  complainant,  as  a 
witness  in  his  own  behalf,  tending  to  show  that  he  made  the  inven- 
tion in  question  previous  to  June,  1876;  but  he  is  unable  to  define 
the  time  with  any  degree  of  certainty,  except  that  on  June  10,  1876, 
he  exhibited  a  rough  sketch  or  diagram  of  his  proposed  device  to  Mr. 
W.  H.  H.  Allison^  who  affixed  his  name  to  said  sketch  at  that  date^ 
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and  who  has  testified  to  doing  so^  and  the  sketch  is  produced  in  evi- 
dence. 

The  defenses  interposed  are  (1)  that  defendant  does  not  infringe; 
(2)  that  the  second  claim  of  the  reissue  is  void  because  it  was  not 
warranted  by  the  original  specifications  nor  the  models;  (3)  that  the 
device  now  claimed  to  be  covered  by  the  second  claim  of  the  reissued 
patent  had  been  in  public  use  more  than  two  years  before  the  com- 
plainant made  his  application  for  a  patent. 

The  question  of  fact  as  to  infringement  depends  upon  whether  the 
"two  center  rails,  B,  B\  joined  together  to  form  the  V-shaped  point" 
mentioned  in  the  second  claim,  necessarily  mean  the  two  center  rails 
which  are  described  in  the  specifications,  or  does  it  mean  any  center 
rails  joined  together  in  any  manner  to  form  a  Y-shaped  point  ?  The 
answer  to  this  question  seems  to  me  to  be  found  in  the  complainant's 
own  specifications.     He  says : 

'*My  invention  consists — First,  in  such  a  formation  and  connection  of  the 
two  rails  which  make  up  the  angular  point  as  that  one  of  the  rails  extends 
unbroken  and  uncut  across  the  path  of  the  other,  and  in  itself  makes  a  solid 
end  to  the  point,  with  a  full  length  of  flange,  which  is  overlapped  by  the  flange 
of  the  other  rail,  and  thus  the  flange  of  double  thickness  is  afforded  at  a 
point  where  strength  is  particularly  needed,  and  the  cutting  away  of  the 
flanges,  as  is  usuaUy  the  custom,  is  avoided  entirely." 

In  his  description  of  the  drawings  he  says : 

''A,  A^  are  the  outer  or  wing  rails  of  the  frog,  and  B,  B^,  are  the  two  rails 
which  compose  the  acute  angle  or  point. " 

And  in  his  description  of  the  mode  of  constructing  his  device  he 
says: 

"In  place  of  cutting  away  both  the  flanges  between  the  two  rails  midway 
between  the  lines  of  the  angle  of  the  frog,  as  is  common  now,  and,  I  may  say, 
usually  practiced,  I  continue  the  flange  of  the  rail,B,  of  full  width,  intact,  clear 
along  the  junction  of  the  two  rails  to  the  point  where  it  strikes  the  flange  of 
the  outer  rail,  as  shown  in  figure  3,  which  is  almost  immediately  under  the 
point,  XS  of  the  frog,  and  I  swage  up  the  flange,  B^  of  the  rail,  BS  on  one  side, 
as  shown  in  figures  5  and  8,  so  that  it  lies  over  the  flange  of  raiU  B;  this  flange 
of  rail,  B^  being  cut  away  angularly  on  the  edge  to  properly  meet  the  line  of 
the  web,  B^,  of  the  rail,  B." 

It  will  thus  be  seen  that  minute^lirections  are  given  as  to  the  con- 
struction of  the  two  center  rails,  B,  and  B  S  to  form  a  V-shaped  point, 
and  I  am  of  opinion  that  the  two  center  rails,  B,  and  B^  described  in 
the  second  claim,  are  the  rails  constructed  and  joined  according  to 
the  description  given  in  the  patent.  The  language  of  the  claim  is, 
"The  two  center  rails,  B,  B^  join  to  form  the  V-shaped  point,"  not 
any  two  center  rails  joined  to  form  a  V-shaped  point.  The  V-shaped 
point  made  by  extending  one  rail  unbroken  and  uncut  directly  across 
the  path  of  the  other,  and  thereby  making  a  solid  end  to  the  point, 
and  with  the  flange  of  the  rail,  B^  swaged  up  so  as  to  lie  upon  or 
overlap  the  flange  of  the  rail,  B,  seems  to  me  to  be  an  essential  ele- 
ment of  what  complainant  supposed  he  had  invented^  and  therefore 
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the  two  center  rails,  B,  B^  mentioned  in  the  second  claim,  refer  to 
and  mean  the  two  center  rails  which  he  has  particularly  described  in 
his  specifications.  The  proof  in  the  case  wholly  fails  to  show  that 
the  defendant  forms  the  Y-shaped  pointy  in  his  frog,  in  the  manner 
that  complainant  forms  his  point;  indeed,  the  fact  seems  to  be  ad- 
mitted that  defendant  does  not  form  his  points  in  the  same  man- 
ner described  by  complainant's  specifications,  and  I  understand  the 
learned  counsel  for  complainant  to  concede  upon  the  hearing  that, 
unless  the  second  claim  is  held  to  include  any  Y-shaped  point  joined 
to  the  wing  rails  by  U  irons,  there  is  no  infringement  made  out  in 
this  case.  But,  if  I  am  wrong  in  my  construction  of  this  claim,  the 
proof  is  conclusive  that  as  early  as  September  13, 1876,  railroad  frogs, 
in  which  the  point  and  wing  rails  were  connected  by  channel  irons 
or  plates  substantially  as  now  constructed  by  the  defendant  were 
kept  for  sale  and  sold  and  put  in  public  use  on  several  railroads  in 
this  state;  and  the  court  will  presume  that  in  the  due  course  of  bus- 
iness it  took  at  least  some  months  before  that  time  to  devise  and  pro- 
duce these  frogs.  The  frogs  thus  sold  were  manufactured  by  the  de- 
fendant, as  he  claimed,  under  patent  No.  148,264,  dated  March  8, 
1874,  issued  to  George  Thomas  and  William  Miller,  of  which  he.  de- 
fendant, was  owner,  and  under  patent  No.  173,804,  dated  February 
22,  1876,  issued  to  the  defendant  himself  as  the  inventor.  The 
Thomas  and  Miller  patent  shows  a  brace-plate  which  is  but  a  nar- 
row channel  iron,  the  turned  up  edges  of  which  were  bolted  to  the 
wing  rails,  so  as  to  stiffen  the  rails  and  keep  them  at  their  proper 
distance  apart,  while  the  Morden  patent,  of  February  22,  1876, 
showed  the  wing  rails  or  frogs  connected  by  a  U  iron,  or  "trough- 
plate,"  as  he  calls  it,  the  upturned  sides  of  which  "are  made  to  con- 
form to  the  curve  of  the  side  rails,  as  well  as  to  the  form  of  the  neck 
and  base  of  the  rail,  and  are  firmly  secured  to  the  neck  of  the  rail  by 
bolts  or  rivets.'*  But  instead  of  hplding  the  Y-shaped  point  in  place 
by  the  use  of  channel  iron  or  brace-plates,  be  provided  a  Y-shaped  re- 
cess in  the  channel,  or  trough-plate,  into  which  the  point  of  the  frog 
was  inserted  and  held;  but  the  proof  shows,  in  applying  his  device 
to  crossings  instead  of  switches,  he  used  channel  or  Y-shaped  irons  to 
connect  the  points  and  the  wing  rails,  and  the  connection  of  his  pe- 
culiar form  of  Y-shaped  point  with  the  wing  rails  by  means  of  the  U 
irons,  bolted  or  riveted  to  the  web  of  the  point  and  wing  rails,  is  an 
element  of  complainant's  device  now  in  controversy.  But,  after 
Thomas  and  Miller  had  shown  the  use  of  their  brace-plate,  which,  as 
I  have  said,  is  but  a  short  channel  iron,  and  after  Morden  had  in 
February,  1876,  showed  the  use  of  the  Y-shaped  plate  as  a  means  of 
coimecting  the  two  outer  rails,  there  would  seem  to  be  little  room  for 
invention,  and  it  was  only  a  mechanical  application  of  the  same  de- 
vice to  apply  the  channel  iron  to  hold  the  Y-poini  in  its  proper  place, 
instead  of  the  recess  which  Morden  adopted.  In  other  words,  when 
once  the  utility  of  the  channel  iron  as  a  means  for  holding  the  wing 
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rails  in  their  proper  relations  to  each  other  was  shown,  there  was  no 
more  invention  in  using  it  to  hold  the  point  in  plaoe^  and  strengthea 
the  web  of  the  point  rails,  than  there  was  in  using  a  bolt  or  rivet  to 
fasten  these  channel  irons  to  the  rails;  bolts  and  rivets  being  old. 
Morden  adopted  it  as  his  mode  of  connecting  the  point  and  wing 
rails  when  the  angle  of  the  frog  or  crossing  was  so  great  as  to  make 
the  recess  in  his  trough-plate  inapplicable. 

I  therefore  conclude  that  the  proper  construction  of  the  second 
claim  requires  the  point  to  be  constructed  as  directed  in  the  body  of 
the  patent,  and  also  that  the  U  iron,  as  a  mode  of  connecting  the 
point  and  wing  rails,  was  in  public  use  and  weU  known  before  com- 
plainant claims  to  have  been  the  inventor  thereof. 

It  may  also,  I  think,  be  urged  with  much  force,  although  it  was  not 
pressed  in  the  argument,  that  the  application  for  this  patent  must  be 
deemed  to  have  been  first  made  at  the  time,  and  not  before  the  time, 
when  the  renewed  application  was  made,  after  the  patent  allowed  in 
1877  had  elapsed;  and,  if  this  position  is  sound,  there  can  be  no 
doubt  that  Weir's  device,  precisely  as  he  had  constructed  and  used  it, 
had  been  in  public  use  for  more  than  two  years  prior  to  his  applica- 
tion. The  application  made  by  Weir  in  February,  1S79,  must,  as  it 
seems  to  me,  be  considered  as  his  first  application,  the  former  appli- 
cation going  for  naught,  and  leaving  him  to  stand  upon  that  applica- 
tion as  made  at  the  time  he  renewed  it,  upon  his  old  specifications 
and  drawings.  '  • 

The  bill  is  dismissed  for  want  of  equity. 


Gherbt  v.  Swab  and  others. 

iCHreuit  Oaurt^  8.  D.  latoa.    Jane  Term,  1884.) 

Patent— Imfrovemknt  m  Caits  for  Transportatiok  of  Crbav. 

The  patent  of  Cherry  for  improvement  in  cans  for  thetranspovcation  of  credm 
had  been  anticipated,  and  hence  there  was  no  infringement  by  Bwabw 

This  is  a  bill  in  equity  to  restrain  the  respondents  from  the  in- 
fringement of  the  complainant's  patent  for  an  improvement  in  cans 
for  the  transportation  of  cream  and  milk,  and  for  an  account  of  prof- 
its and  damages. 

Munday,  EvarU  d  Adcock  and  Staneman,  Ricket  d  Eastman^  for 
complainant. 

Goode^  Wishart  d  Phillips,  for  respondents. 

LovB,  J.  It  is  manifest  that  in  the  transportation  of  cream  and 
milk  in  cans  from  the  farm  to  the  factory,  for  the  purpose  of  being 
made  into  butter,  it  is  important  to  prevent  the  liquid  from  dashing 
about  the  vessel  and  becoming  more  or  less  churned  in  the  course  of 
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transit.  Long  before  the  compIainant^s  patent,  various  contrivances 
had  been  adopted  to  accomplish  that  purpose.  Among  these  was  the 
plain  float  fitting  loosely  inside  the  can  and  resting  on  the  surface  of 
the  milk  or  cream.  The  pressure  of  the  float  prevented,  to  a  certain 
extent,  the  agitation  of  the  liquid  below.  This  float  had,  usually,  a 
central  ventilating  hole  or  tube.  It  was  generally  in  use  prior  to  the 
plaintiff's  invention,  and  it  is  the  can  provided  with  this  float  upon 
which  the  complainant's  can  is  claimed  to  be  an  improvement.  The 
plain  float  was  quite  effective,  so  far  as  the  preventing  of  the  churn- 
ing was  concerned,  but  it  was  inconvenient  and  objectionable  from 
the  fact  that  it  had  to  be  removed  from  the  can  whenever  any  quan- 
tity of  cream,  however  small,  had  to  be  poured  into  the  can.  This 
not  only  caused  delay,  but  it  exposed  the  cream  to  contamination 
from  dust,  dirt,  etc.  Besides,  in  very  cold  weather  it  is  obvious  that 
the  cream,  adhering  to  the  sides  of  the  float,  would  become  frozen,  so 
as  to  prevent  the  float  from  performing  its  office  within  the  can. 

The  plaintiff's  alleged  invention  consists  of  a  can  combined  with  a 
funnel-shaped  float  resting  on  the  surface  of  the  liquid,  and  so  fitted 
to  the  can  as  to  rise  and  fall  in  the  vessel  with  the  liquid.  The  up- 
per surface  of  the  float  is  concave,  resembling  closely  the  shape  of  an 
ordinary  tin  spittoon.  There  is  a  hole  in  the  center  of  the  float  through 
which  the  cream  or«milk  is  poured  into  the  can.  Thus  the  com- 
plainant claims  that  the  combination  unites  four  elements :  (1)  The 
can  body;  (2)  the  float;  (3)  the  concave  top  or  funnel;  (4)  the 
opening  leading  from  the  funnel  through  the  float.  The  complainant 
makes  no  claim  to  the  invention  of  any  of  these  parts  or  elements. 
They  were  all  known  prior  to  the  plaintiff's  alleged  invention.  But 
the  complainant  claims  that  he  was  the  first  to  bring  them  into  com- 
bination to  produce  the  reault  attained.  The  complainant  insists 
that  by  means  of  his  combination  can  the  gathering  and  transporta- 
tion of  milk  and  cream  can  be  accomplished  with  greater  dispatch, 
less  inconvenience,  and  better  results  than  by  means  of  any  can  used 
for  that  purpose  prior  to  his  invention. 

But  the  real  difficulty  in  the  solution  of  this  controversy  grows  out 
of  the  question  of  novelty.  The  respondents  give  evidence  showing 
that  many  years  before  the  complainant's  invention  a  can  was  known 
and  used  in  the  state  of  New  York  substantially  the  same  in  its  ele- 
ments and  purposes  as  the  complainant's  can.  It  appears  by  the 
evidence  that  this  New  York  can  was  in  extensive  use,  and  that  it 
combined  all  the  essential  parts  or  elements  of  the  complainant's  al- 
leged invention.  The  models  exhibited,  together  with  the  evidence, 
show  that  the  four  elements  which  the  complainant's  able  and  learned 
counsel  claim  as  essential  to  their  combination  are  all  found  in  the 
prior  New  York  can:  (1)  The  can  body;  (2)  the  float;  (3)  the  con- 
cave top  or  funnel;  (4)  the  opening  leading  from  the  funnel  through 
the  float. 

Judging  by  a  comparison  of  the  models  before  the  court,  and  by 
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the  evidence  adduced,  it  is  difficult  to  find  any  essential  difference 
between  the  principle  of  the  New  York  can  and  of  the  complainant's 
invention.  The  immediate  purpose  of  both  was  to  prevent  the  agita- 
tion  and  churning  of  the  liquid,  as  far  as  possible,  and  to  insure  its 
return  to  the  can  over  the  concave  surface  and  through  the  opening 
in  the  center,  when  the  milk  or  cream  happened  to  be  forced  by  the 
jostling  of  the  can  through  the  opening  of  the  float.  This  was  accom- 
plished in  both  cans  by  means  of  the  float,  the  concave  top,  and  the 
opening  in  the  center, — ^through  which  the  liquid  could  be  poured  with- 
out  removing  the  float,— all  combined  with  the  ordinary  milk  can  in 
use  in  the  gathering  and  transport  of  cream  and  milk.  If  the  com* 
bination  and  function  of  the  two  cans  is  the  same,  it  is  not  material 
to  the  argument,  as  counsel  seem  to  assume,  that  many  individuals, 
in  using  the  New  York  can,  invariably  removed  the  float  in  filling  the 
can.  The  question  is  not,  how  it  was  actually  used,  but  rather  how 
it  was  capable  of  being  used.  Farmers,  in  filling  a  can  for  transpor- 
tation, would  very  naturally  remove  the  float  and  replace  it  when  the 
can  was  filled.  This  would  be  more,  convenient  for  them,  and  the 
chief  function  of  the  float  being  to  prevent  splashing  and  churning  in 
the  transit,  they  would  see  no  object,  in  pouring  the  milk  or  cream 
through  the  opening  in  the  concave  float  before  delivering  it  for  trans- 
portation to  the  cream-gatherer.  But  the  creay-gatherer  himself,  in 
going  from  house  to  house  collecting  the  cream  or  milk  in  small  quan* 
tities,  would  find  it  highly  inconvenient  to  remove  the  float  and  replace 
it  whenever  he  should  receive  a  pint  or  quart  of  the  liquid.  With 
him,  moreover,  the  necessity  of  using  the  float  would  commence  with 
the  gathering  of  the  cream,  and  continue  to  the  end  of  the  transit,  in 
order  to  prevent  its  agitation  and  churning. 

The  complainant's  counsel  contend  that  the  two  cans  were  not 
identical ;  that  the  float  is  an  essential  element  of  the  complainant's 
combination,  and  that  there  was  no  float  in  the  New  York  can;  that 
the  contrivance  in  the  New  York  can  was  not  a  float,  but  a  close-fit- 
ting piston  cover,  which  had  to  be  moved  up  and  down  within  the  can 
by  the  application  of  external  force.  I  do  not  understand  the  learned 
counsel  to  contend  that  with  respect  to  all  of  the  other  elements  the 
New  York  can  was  essentially  different  from  the  complainant's  com- 
bination. 

It  is  insisted  that  only  two  witnesses  called  by  the  defendants 
testify  to  the  existence  and  use  of  the  New  York  can,  and  that  these 
witnesses,  "by  design  or  accident,  in  giving  their  testimony,  call  these 
covers  "floats,"  one  of  them  using  the  two  terms — u  e.,  covers  and 
floats  —  indiscriminately;  and  that  these  witnesses  fail  to  state, 
either  by  design  or  accident,  how  the  cans  actually  worked,  and 
whether  the  covers  fit  tight  or  loose  in  the  cans."  But  it  so  happens 
that  not  only  the  defendants'  two  witnesses,  but  several  witnesses 
called  by  the  complainant,  testify  to  the  use  of  the  New  York  cans, 
and  they  repeatedily  call  these  contrivances  "floats."     Why  did  the 
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complamant's  wltnesseB  call  them  "floats"  if  they  were  not  "floats?'* 
If  the  contrivance  was  a  piston  cover,  fitted  tightly  to  the  can,  why 
did  the  complainant's  witnesses  repeatedly  misname  them  "floats  ?" 
Was  this  misleading  misnomer  the  result  of  "design**  on  their  part? 
Or,  if  it  was  merely  an  accidental  misuse  of  the  words,  why  did  not 
counsel,  in  the  examination,  cause  them  to  explain  their  meaning  more 
clearly  ? 

Again,  it  is  said  that  the  New  Tork  cans  "all  had  tight-fitting  pis- 
ton  covers  and  not  floats,  whether  made  flat,  convex,  or  concave," 
and  that  "it  is  perfectly  clear  from  the  testimony,  and  beyond  all  dis' 
pute,  that  these  New  Tork  cans  were  nothing  but  piston-cover  cans." 
This  is  certainly  a  grave  misapprehension  of  the  testimony :  First, 
because  the  witnesses  for  both  plaintiff  and  defendant  repeatedly  call 
them  "floats,"  and  we  must  assume  that  they  knew  the  meaning  of 
words.  But  several  witnesses  are  more  explicit.  Hawley  says,  speak- 
ing of  the  New  York  cans,  "The  cans  we  used  for  transporting  milk 
had  what  we  called  covers  that  floated  on  the  top  of  the  milk.'*  The 
same  witness,  called  in  rebutting  by  the  complainant,  says,  in  his  tes- 
timony in  chief,  "The  float  was  smaller  than  the  can,  and  would  move 
up  and  down  in  the  inside  of  the  can."  William  Tallman,  called  by 
the  complainant,  says,  in  chief :  "The  float  to  the  first  can  that  I  used 
was  made  so  that  the  float  would  readily  slip  in  the  can.  The  float 
had  a  concave  top  with  a  bole  in  the  center  and  a  tube  longer  than 
the  depth  of  the  float,  extending,  I  think,  an  inch  and  a  half  below 
the  bottom  of  the  flange."  Again,  same  witness :  "One  of  the  floats 
I  used  fit  tight  to  the  can  and  the  other  did  not.  The  one  I  sent  to 
Des  Moines  did  not,  and  would  settle  down  to  the  milk.  I  also  had  an- 
other can  that  I  used.  It  would  readily  drop  to  the  bottom  of  the  can 
of  itQ  own  weight.  It  would  not  remain  in  the  position  in  which  it  was 
placed."  Asher  J.  Barrett,  complainant's  witness,  testifies  touching 
floats  used  in  New  York,  "Have  had  floats  that  fit  tight  and  have 
had  them  that  would  not."  John  E.  Lourey,  complainant's  witness, 
^'Sotne  of  the  floats  fit  tight  enough  in  the  cans  to  stay  where  you  put 
them. "  It  may  be  implied  that  there  were  other  floats  known  to  this 
witness  that  did  not  fit  tight  to  the  can  and  stay  where  they  were 
put.  George  L.  Cane,  complainant's  witness,  says :  "Have  used  floats 
on  hauling  cans,  like  model  No.  7,  as  long  as  twelve  or  fifteen  years 
ago.  Never  saw  a  can  used  with  any  cover,  except  what  you  call  a 
float,  except  milk  cans  for  shipping  milk  to  the  city,  and  don't  know 
that  they  had  anything  but  a  cover."  Other  witnesses  examined  by 
the  complainant  testify  to  having  seen  made  or  used  cans  with  cov- 
ers concave  on  the  top,  and  with  opening  in  the  center  closely  fitted 
to  the  walls  of  the  can.  These  covers  could  be  moved  up  and  down 
in  the  can,  and  would  stay  where  they  were  placed.  Now,  this  evi- 
dence, taken  all  together  and  fairly  considered,  clearly  proves  that 
cans  with  contrivances  of  both  kinds  were  used  in  New  York, — some 
with  concave  floats  resting  on  the  surface  of  the  fluid;  others  with 
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what  counsel  call  piston  covers,  concave  at  the  top  and  closely  fitted 
to  the  can.  The  latter  might  be  moved  up  and  down  with  the  hand. 
When  the  liquid  was  poured  into  the  can  the  cover  could  be  elevated 
without  being  removed  from  the  can ;  when  this  was  accomplished 
the  cover  could  be  pushed  down  to  the  surface  of  the  fluid,  thus  pre- 
venting  the  churning  of  the  milk  or  cream.  Some  purchasers  might 
prefer  one  contrivance  and  some  the  other,  and  so  both  would  get 
into  use,  as  they  did,  according  to  the  testimony  of  some  of  the  wit- 
nesses. 

This  view  sufficiently  answers  the  argument  of  counsel  that  "some 
of  the  witnesses  state  they  had  difficulty  in  getting  the  covers  in  and 
out,  they  fit  so  tight,  and  that  the  handles  would  frequently  pull  off." 
Counsel  would  infer,  from  this  fact,  that  there  were,  in  fact,  no  floats, 
in  a  proper  sense  of  that  word,  but  only  "tight-fitting  piston  covers." 
This  argument  is  untenable  for  several  reasons :  First,  because  the 
difficulty  experienced  by  these  witnesses  was  probably  with  the  tight- 
fitting  covers  which,  as  we  have  seen,  were  in  use  as  well  as  the  float- 
ing covers ;  second,  because  nothing  is  more  probable  than  that  the 
cans  frequently,  in  handling,  became  bruised  or  battered,  so  that  it 
would  be  difficult  to  remove  the  float,  which  would  be  made  to  fit  the 
can  as  closely  as  possible,  consistent  with  its  office  of  moving  in  the 
can  on  the  surface  of  the  fluid;  third,  because  if  the  can  and  the  float 
did  not  exactly  correspond  in  form,  one  being,  perhaps,  perfectly 
circular,  and  the  other  not, — which  might  often  happen  from  imper- 
fect workmanship, — there  would  be  difficulty  in  getting  the  float  or 
cover  in  and  out  of  the  can.  Counsel  in  this  argument  particularly 
advert,  as  quite  conclusive,  to  the  testimony  of  a  witness  for  defend- 
ants, who,  as  quoted  by  the  counsel,  says  ''he  remembers  what  a  time 
he  used  to  have  in  getting  the  covers  out."  This  is  in  the  testimony 
of  Tallman.  What  he  does  say  is  as  follows:  "It  was  a  part  of  my 
work,  when  I  was  a  boy,  to  wash  these  floats.  I  remember  what  a 
time  I  would  have  getting  the  floats  out  of  the  can,  and  getting  them 
in  again,  as  they  would  sometimes  get  burst  out  of  shape.**  The  omit- 
ted words,  "they  would  sometimes  get  burst  out  of  shape,"  change 
the  entire  effect  of  the  witness'  testimony. 

The  complainant's  invention  having  been  anticipated,  his  patent 
cannot  be  sustained,  and  his  bill  must  be  dismissed,  with  costs. 
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Thb  Three  Lights. 
{Dittrict  Covrt^  W.  D.  Pennsylvania*    May  Tenn,  1880.) 

Towage— Nbgligbnoe— Loss  op  Barge. 

The  tow-boat  Three  Lights,  having  three  barges  in  tow,  on  her  way  down 
the  Monongahela  river,  and  being  unable  to  pass  under  the  Bmithfield -street 
bridge  at  Pittsburgh,  on  account  of  high  water,  tied  the  said  barges  to  the  pier 
of  the  Tenth-street  bridge,  left  them  there,  and  returned  up  the  river  to  bring 
down  other  tows,  such  being  the  custom  of  the  river.  One  of  these  barges  aft- 
erwards, while  so  tied  up,  was  sunk  by  a  collision  with  the  tow-boat  Bob  Con- 
nell.  Beld,  that  no  want  of  reasonable  diligence  was  shown  on  the  part  of  the 
Three  Lights,  and  that  there  are  no  grounds  for  holding  the  said  tow-boat 
responsible  for  the  loss  of  the  barge. 

In  Admiralty. 

'Barton  dt  Son,  for  libelant. 

D.  r.  Watson^  for  respondent. 

Win.  M.  Watson  and  Knox  dt  Reed,  for  G.  B.  Stuckslager,  co-re- 
spondent. 

Acheson,  J.  On  or  about  January  1,  1880,  W.  H.  Moore,  the 
owner  of  the  tow-boat  Three  Lights,  made  a  contract  with  the  libel- 
ant to  tow  three  barges  loaded  with  coal  from  McEeesport  to  the  libel- 
ant's landing  at  Cork's  run;  and,  accordingly,  the  said  tow-boat  took 
said  barges  in  charge,  and  proceeded  with  them  down  the  Mononga- 
hela river.  After  passing  through  lock  No.  1,  it  was  found  that,  the 
river  was  too  high  for  the  tow-boat  to  go  under  the  Smithfield-street 
bridge,  and  for  this  reason  the  barges  were  left  at  a  place  called 
Home's  Landing,  at  the  third  pier  from  the  north  shore  of  the 
Tenth-street  bridge.  It  satisfactorily  appears  that  for  many  years 
Home's  Landing  had  been  a  recognized  place  for  the  moorage  of 
loaded  and  empty  coal  boats  and  barges,  and  was  habitually  used 
for  such  purpose  by  many  coal  operators,  including  the  libelant  him- 
self. It  is  also  shown  that  it  was  a  common  thing  for  the  libelant  to 
leave  his  loaded  coal  boats  and  barges  at  Home's  Landing  when  the 
river  was  too  high  for  tow-boats  to  get  under  the  Smithfield-street 
bridge.  It  is  in  proof,  also,  that  under  such  circumstances  it  was 
customary  for  tow-boats,  after  placing  their  loaded  barges  at  some 
convenient  landing  or  place  of  moorage,  to  return  up-stream,  and 
bring  down  through  the  locks  other  tows.  This  had  been  the  com- 
mon practice.  At  the  time  the  Three  Lights  left  the  libelant's  barges 
at  Home's,  there  were  but  two  or  three  other  pieces  at  the  landing, 
and  the  whole  number  was  small  compared  with  what  had  often  been 
moored  there  at  that  stage  of  water.  According  to  the  clear  weight 
of  the  evidence  the  libelant's  barges,  on  this  occasion,  were  properly 
and  securely  placed  and  tied  to  insure  safety.  Having  so  left  these . 
barges  at  Home's  Landing,  the  Three  Lights  proceeded  up  stream 
to  McEeesport,  and  took  in  charge  and  brought  down  for  the  libelant 
another  tow,  consisting  of  several  pieces.     But  the  river  continuing 
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too  high  for  the  Three  Lights  to  pass  under  the  Smithfield-street 
bridge,  she  lay  with  this  tow  below  the  first  dam,  at  or  near  the  gas- 
works, and  while  she  was  there,  so  engaged,  the  disaster  occurred 
out  of  which  this  suit  arose.  On  the  afternoon  of  January  6,  1880, 
while  the  libelant's  said  barges  lay  at  Home's  Landing,  the  steam- 
boat  Bob  Connell,  having  one  barge  in  tow,  in  attempting  to  reach 
Canby's  Landing,  at  the  pier  of  the  Tenth-street  bridge,  next  to 
Home's,  and  southwardly  thereof,  ran  into  one  of  the  libelant's 
barges — being  the  lowest  one  of  the  fleet — and  broke  it  loose.  The 
barge  was  carried  by  the  current  down  the  stream  and  against  one 
of  the  piers  of  the  Pan  Handle  Bailroad  bridge,  and,  with  its  cargo 
of  coal,  was  sunk  and  lost. 

It  is  claimed  that  the  Three  Lights  is  responsible  for  the  loss,  and 
the  purpose  of  this  suit  is  to  enforce  such  liability.  The  libel  alleges 
that  the  Three  Lights  left  the  barges  at  Home's  and  went  elsewhere, 
contrary  to  its  duty  in  the  premises,  and  '"notwithstanding  notice 
from  the  said  libelant  not  to  do  so."  But  the  only  evidence  to  sus- 
tain this  latter  averment  is  that  of  F.  H.  Anderson,  who  was  the  libel- 
ant's book-keeper  at  Pittsburgh,  having  the  general  oversight  of  his 
business  there.  He  testifies  thai  he  met  the  captain  (McMeans)  of 
the  Three  Lights  on  the  street  at  Pittsburgh,  and  was  informed  by 
him  that  the  barges  were  lying  somewhere  above  the  Smithfield-street 
bridge.  '*I  told  him"  (says  Anderson)  "he  would  have  to  stay  with 
them  until  he  could  take  them  to  the  landing. "  Now,  if  this  can  be 
construed  into  an  order  to  the  tow-boat  not  to  go  away  from  the 
barges,  but  to  remain  constantly  with  them,  still,  several  things  are 
to  be  said:  Firsts  it  is  very  doubtful  whether  such  an  order  was 
within  the  scope  of  Anderson's  agency;  second,  the  contract  of  tow- 
age was  made  at  McKeesport  with  John  Serena,  the  libelant's  agent 
there,  and  it  was  no  part  of  the  contract  that  in  case  the  water  was 
found  to  be  too  high  to  get  under  the  Smithfield-street  bridgo  the 
Three  Lights  was  to  remain  with  the  tow;  third,  in  leaving  the 
barges  at  Home's  and  returning  up-stream  for  more  tow  the  tow- 
boat  acted  in  accordance  with  the  custom  of  the  trade  and  the  usual 
course  of  business  in  such  circumstances;  fourth,  the  Three  Lights 
went  up-stream  to  attend  to  other  business  of  the  libelant. 

But  it  is  further  urged  against  the  Three  Lights  that  the  river  had 
fallen,  on  the  morning  of  January  5th,  to  11  feet  and  10  inches,  so 
that  she  might  then  have  passed  under  the  bridge,  and  should  have 
done  so.  This  fall  in  the  river,  however,  it  would  seem,  was  of  very 
brief  duration,  not  lasting  many  hours ;  for,  from  the  record  of  the 
pier  marks,  we  find  that  on  the  morning  of  January  7th  the  stage  of 
water  was  nearly  14  feet,  which  was  too  great  for  the  tow-boat.  Un- 
der all  the  circumstances,  I  cannot  discern  any  want  of  reasonable 
diligence  on  the  part  of  the  Three  Lights  in  not  attempting  to  run 
the  Smithfield-street  bridge  on  the  morning  of  January  5th. 

Finally,  the  proximate  and  real  cause  of  the  loss  in  question  was 
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the  bad  management  of  the  Bob  Gonnell.  That  boat  had  ample 
room  in  the  river,  and  should  have  avoided  the  libelant's  barges.  It 
was  broad  daylight,  and  they  were  plainly  visible.  Under  the  proofs, 
the  collision  was  altogether  inexcusable.  Save  for  the  culpable  neg- 
ligence of  the  Bob  Connell,  no  harm  would  have  befallen  the  libel- 
ant's barge;  and,  upon  the  whole,  I  perceive  no  just  ground  for  hold- 
ing the  Three  Lights  responsible. 

Let  a  decree  be  drawn  dismissing  the  libel,  with  costs. 


Gbonstadt  r.  Withoff  and  others. 
'(Xnmit  Court,  8.  D.  New  York.    July  80, 1884.) 

Dbmurbaqb — Cargo— Place  of  Discharge— DKiiAT—RBapoNBiBnjTY. 

In  a  bill  of  lading  for  empty  petroleum  barrels  there  was  a  condition  in  re- 
gard to  demurrage,  and  thereafter  the  words  **all  other  conditions  as  per 
charter-party,'*  which  charter-party  contained  the  provision  that  **  the  cargo 
should  be  discharged  in  the  same  berth  where  the  rails  should  be  discharged.'* 
In  an  action  for  demurrage  against  consignees,  who,  upon  arrival  of  vessel,  did 
not  provide  a  "lighter,**  the  wharf-owners  objecting  to  receive  petroleum  bar- 
rels, hdd,  that  the  libelant  was  not  at  fault,  because,  in  selecting  a  place  for 
the  delivery  of  the  cargo  in  conformity  with  the  contract  of  the  parties,  he  se- 
lected one  which  was  not  altogether  convenient  for  the  respondents;  that  the 
lay  days  began  to  run  after  the  ship  reached  the  berth  to  which  she  was  di* 
reeled  by  the  consignees  of  the  rails;  and  that  the  detention  of  the  ship  was 
caused  by  respondents*  delay. 

In  Admiralty. 

Beehe^  WUeax,  A  Hobbs,  for  libelant 

E.  S.  Hubbe,  for  claimants. 

Wallace,  J.  The  libelant,  as  master  of  the  ship  Fetropolis,  sues 
the  consignees  of  part  of  her  cargo  for  demarrage.  The  general  cargo 
was  shipped  at  Pillau  under  a  charter-party  between  the  vessel-owners 
and  one  Nordt,  which  provided,  among  other  things,  that  the  cargo 
might  consist  of  empty  petroleum  barrels  and  rails  to  be  carried  to 
New  York,  and  also  provided  that  the  cargo  should  be  discharged  in 
the  same  berth  where  the  rails  should  be  discharged.  The  respond- 
ents' barrels  were  shipped  under  a  bill  of  lading  which,  among  other 
things,  provided  that  the  barrels  should  be  taken  free  from  on  board 
the  vessel  in  four  running  days,  with  demurrage  at  £10  per  day  for 
longer  detention,  and  contained  a  clause,  '*all  other  conditions  as  per 
charter-party." 

The  vessel  arrived  at  the  port  of  New  York  on  May  21,  1880,  and 
upon  the  request  of  the  owner  of  the  iron  rails,  which  was  the  major 
part  of  the  cargo,  went  to  the  Erie  basin  to  discharge  her  cargo,  and 
not  being  able  to  reach  the  wharf  moored  along-side  another  ves* 
sel.  The  barrels  were  above  the  rails.  She  remained  practically  in 
this  position  until  the  afternoon  of  May  Slst,  waiting  to  reach  the 
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ii^harf .  The  respondents  having  been  notified  on  the  25th  of  her  ar- 
rival, obtained  an  order  for  the  delivery  of  the  barrels  on  May  26thy 
from  the  vessel's  agent,  and  being  informed  that  the  vessel  was  at  the 
Erie  basin,  said  they  would  send  a  lighter.  The  wharf-owner  ob- 
jected to  receiving  empty  petroleum  barrels  on  their  wharf.  On  the 
27th  respondents  notified  the  vessel's  agent,  if  there  was  no  lighter 
along-side  the  vessel,  to  put  the  barrels  on  the  dock  and  give  them  no- 
tice. He  replied  he  was  willing  to  put  the  barrels  on  the  dock  if  the 
respondents  would  arrange  with  the  dock-owners  to  receive  them  there, 
and  at  the  same  time  notified  respondents  he  should  hold  them  re- 
sponsible for  detention  if  they  did  not  get  the  barrels  out  by  the 
night  of  the  29th.  Nothing  more  was  done  by  the  respondents  until 
the  morning  of  May  3l8t,  when  they  sent  a  lighter,  and  the  barrels 
were  delivered  on  her.  Four  days  were  occupied  in  delivering  to  the 
lighter. 

The  bill  of  lading  adopted  all  the  conditions  of  the  charter-party 
not  inconsistent  with  its  own  terms.  It  has  been  frequently  held  that 
when  it  is  sought  to  charge  a  consignee  or  indorsee  of  a  bill  of  lading 
with  liability  upon  the  conditions  of  a  charter-party,  there  must  be  a 
plain  reference  to  the  charter-party  in  the  bill  of  lading,  and  a  plain  in- 
dication of  an  intention  to  incorporate  them  into  the  contract.  Young 
V.  Moellery  5  El.  &  Bl.  755;  Chappel  v.  Comfort,  31  L.  J.  C.  P.  58; 
Oray  v.  Carr,  L.  E.  6  Q.  B.  522;  Russell  v.  Niemann,  33  L.  J.  C.  P. 
358.  Here  the  language  of  the  charter-party  is  unambiguous  and  ex- 
plicit, and  it  cannot  be  doubted  is  sufficient  to  adopt  the  conditions  of 
the  charter-party  into  the  bill  of  lading.  Smith  v.  Sieveking,  4  El.  & 
Bl.  945;  Wegener  v.  Smith,  24  L.  J.  C.  P.  25;  Davis  v.  Wallace,  3 
Cliff.  130.  By  thus  adopting  the  terms  of  the  charter-party  not  in- 
consistent with  those  of  the  bill  of  lading,  the  consignees  of  the  barrels 
agreed  with  the  carrier  that  their  part  of  the  cargo  might  be  delivered 
at  the  same  berth  where  the  iron  rails  should  be  delivered. 

In  the  absence  of  such  a  stipulation  it  is  probable  that  the  char- 
terer would  have  had  the  right  to  select  the  place  of  delivery,  but  it  is 
clear  that  the  respondents  could  not  have  exercised  that  right  without 
the  concurrence  of  the  owners  of  the  rest  of  the  cargo,  and  that  the 
master*s  duty  towards  them  would  be  fulfilled  if  he  selected  a  suitable 
and  convenient  place  for  the  delivery  of  the  whole  cargo. 

Under  the  present  contract,  however,  it  seems  reasonable  to  con- 
clude that  it  was  the  intention  of  the  parties  that  the  master  should 
consult  the  covenience  of  the  consignees  of  the  rails  in  the  selection 
of  the  place  of  delivery.  This  is  suggested,  not  only  by  the  language 
of  the  contract,  but  by  the  situation  of  the  parties,  and  their  relations 
to  the  cargo  and  to  each  other.  The  cargo  was  to  be  delivered  at  a 
port  where  it  is  well  known  there  are  serious  difficulties  in  landing 
either  iron  or  petroleum  barrels  in  the  usual  places  for  landing  gen- 
eral cargoes.  Many  wharf -owners  object  to  receiving  iron  upon  their 
wharves  on  account  of  its  weight,  and  the  danger  consequent  thereon. 
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and  many  also  object  to  receiving  empty  petroleum  barrelsi  because 
of  their  combustible  character.  •  And  this  construction  of  the  mean- 
ing of  the  contract  is  enforced  by  that  placed  upon  it  by  the  parties 
themselves,  all  of  whom  seemed  to  concede  that  the  master  had  prop- 
erly proceeded  to  the  place  where  he  did  proceed^  and  thai  under  the 
circumstances  it  was  the  duty  of  the  respondents  to  provide  a  lighter 
to  receive  their  barrels.  If  an  instrument  is  ambiguous^  and  both 
parties  have  acted  upon  a  particular  construction  of  it,  that  construc- 
tion, if  in  itself  admissible,  will  be  adopted  by  the  court.  Chicago  v. 
Sheldon,  9  Wall.  50, 54;  Jackson  v.  Perrine,  35  N.J.  Law,  137;  Stone 
V.  Clark,  1  Mete.  878;  Forbes  v.  WaU,  L.  E.  2  Sc.  &  D.  214. 

The  libelant  followed  the  instructions  of  the  consignees  of  the  iron, 
and  proceeded  to  a  place  of  discharge  within  the  port  where  the  iron 
could  be  delivered  on  the  dock,  but  where  the  dock«owners  would  not 
permit  the  petroleum  barrels  to  be  landed.  No  objection  was  made 
by  the  respondents  when  it  was  suggested  that  they  should  provide 
a  lighter;  and  they  undertook  to  obtain  one.  They  knew  that  the 
iron  could  not  be  discharged  until  their  barrels  were  removed.  In 
consequence  of  their  delay  the  lay  days  expired. 

It  must  be  held  that  the  libelant  was  not  in  fault  because  in  select- 
ing a  place  for  the  delivery  of  the  cargo  in  conformity  with  the  con- 
tract of  the  parties  he  selected  one  which  was  not  altogether  con- 
venient for  the  respondents ;  that  the  lay  days  began  to  run  after  the 
ship  reached  the  berth  to  which  she  was  directed  by  the  consignees 
of  the  rails;  and  that  the  detention  of  the  ship  was  caused,  by  re- 
spondents' delay. 

A  decree  for  four  days'  demurrage,  at  £10  per  day,  and  interest,  is 
directed,  with  costs  to  the  libelant  in  the  district  court,  and  the  costs 
of  this  appeal. 


Thb  Ashfosd. 
{District  Oowrt,  D.  New  Jersey.    July  17, 1884. » 

COLUaiON— CoNTRADrCTORT  SIGNALS. 

Libel  for  damages  received  in  a  co^ision,  alleged  to  have  occurred  through 
the  fault  of  the  respondeat  in  blowing  contradictory  signal  whistles.  The 
court  investigates  the  conflieting  testimony,  and  awardB  the  damages  as  asked. 

Libel  in  Rem.    • 

Beebe  d  Wilcox,  for  libelant. 

H.  Kettell,  for  claimant. 

Nixon,  J.  This  libel  is  filed  to  recover  damages  for  a  collision 
which  occurred  on  the  twenty-first  of  November,  1883,  on  the  Erie 
canal,  about  one-half  mile  west  of  Albion,  between  the  libelant's  boat» 
the  Bapid,  and  the  claimant's  boat,  known  as  No.  104,  which  was 
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the  consort  of  another  boat,  also  owned  by  the  claimant,  and  called 
the  Ashford.  They  were  canal  steam-boats,  and  were  loaded,  the 
Bapid  having  on  board  a  full  cargo  of  coal,  and  drawing  aboat  six 
feet  of  water.  The  Ashford  and  No.  104  were  attached  together,  the 
latter  in  frbnt  of  the  former,  and  being  propelled  and  controlled  in  all 
her  movements  by  her.  The  Rapid  was  bound  west  towards  Buffalo, 
and  the  Ashford  east  towards  Troy.  At  a  short  distance  from  the 
point  of  collision  there  was  a  bend  in  the  canal  to  the  northward  or 
tow-path  side.  The  canal  was  about  100  feet  wide  where  the  snvface 
of  the  water  touched  the  bank,  but  the  banks  were  sloping,  so  that 
laden  boats  of  the  draught  of  sis  feet  could  not  approach  nearer  than 
ten  feet  of  the  side  of  the  canal  without  touching  the  bottom.  The 
collision  occurred  between  4  and  5  o'clock  in  the  morning,  which  was 
before  daylight  at  that  season  of  the  year.  The  boats  had  their  reg- 
ulation lights  burning.  Their  lights  were  seen,  the  one  by  the  other, 
when  the  boats  were  from  a  quarter  to  half  a  mile  apart.  There  is 
conflicting  testimony  in  regard  to  their  speed.  The  Ashford  had  the 
current  in  her  favor,  and  was  going  about  three  miles  an  hour,  while 
the  Bapid  was  proceeding  at  a  slower  rate  of  speed.  About  the  time 
of  observing  each  other  the  Ashford  first  sounded  one  whistle,  which 
was  at  once  answered  by  the  Bapid;  then  three  whistles,  which  the 
Bapid  replied  to  with  three.  Here  the  proofs  radically  divej^e  with 
regard  to  the  subsequent  whistles.  The  libelant  contends  that  the 
Bapid  shortly  afterwarns  gave  three  whistles,  while  the  claimant  in- 
sists that  only  two  were  given,  which  he  promptly  answered  with  two, 
and  turned  bis  boat  to  the  tow-path  side  of  the  canal,  as  the  two 
whistles  signaled  him  to  do.  The  general  rule  of  the  road  for  boats 
passing  on  the  canal  is  for  each  to  go  to  the  right.  The  signal  of 
one  whistle  means  that  movement,  the  boats  passing  on  the  port  side 
of  each  other.  Two  whistles  are.  a  call  for  the  boats  to  go  to  the  left, 
giving  their  starboard  side  to  each  other.  Three  whistles  are  calls  to 
slow  up  and  slacken  their  speed.  Bemembering  these  rules  and  the 
signification  of  the  whistles  it  is  easy  to  account  for  the  collision. 
The  Ashford  told  the  Bapid,  by  sounding  the  one  whistle,  that  she 
wished  to  pass  to  the  right.  The  Bapid  assented  by  her  reply.  The 
collision  took  place  on  the  tow-path  side  of  the  canal,  where  the 
Bapid  was  lying  in  obedience  to  the  first  signal.  The  Ashford,  steam- 
ing from  the  heel-path,  struck  the  port  bow  of  the  Bapid-  a  few  feet 
aft  of  the  stem  with  such  force  that  she  almost  immediately  filled 
and  sank.  She  claimed  that  she  was  governed  by  the  signal  of  two 
whistles  of  the  Bapid  in  thus  going  over  to  the  tow-path  side.  On 
the  other  hand,  the  Bapid  denied  that  she  sounded  two  whistles,  and 
insisted  that  she  gave  three  to  warn  her  to  slow  up.  There  is  great 
conflict  in  the  testimony  on  this  point,  but  I  think  the  weight  is  with 
the  libelant,  that  three  whistles  were  blown.  The  collision  was  caused 
by  this  mistake  of  the  Ashford.  and  there  must  be  a  decree  for  the 
libelant^  with  costs. 
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MoEiiROY  V.  Kansas  City. 
{OirwU  Courts  W.  D.  Missouri,  W.  D.    August,  1884.) 

1,  OoNSTTrnnoNAL  Law— Missouri  Const.— BiiiL  of  Rights,  {  21— Pbopbrtt 

Taken  or  Damaged— Public  Use- Compensation. 

The  damage  to  property,  by  the  constitution  of  Missouri,  is  placed  upon  the 
same  basis  as  the  value  of  the  property  taken,  and  neither  can  be  done  with- 
out compensation  first  made.  This  constitutional  guaranty  needs  no  legisla- 
tiye  support,  and  is  beyond  legislative  control. 

2.  Same — Change  of  Grade  of  Street — Damage. 

When  property  is  damaged  by  establishing  the  grade  of  a  street,  or  by  low* 
ering  or  raisins  the  grade  of  a  street  previously  ^established,  it  is  damaged  for 
public  use,  within  the  meaning  of  the  constitution. 
8.  Bame— Incorporation  of  City  by  Speciaij  Charter  before  Adoption  of 
Constitution. 

That  a  city  was  incorporated  under  a  special  charter  before  the  adoption  of 
the  constitution  of  1875,  and  its  charter  continued  in  force,  will  not  render  the 
constitutional  provision  in  respect  to  damages  to  property  inoperative  within 
the  territorial  limits  of  such  city. 
4.  Bame— Enjoining  Municipal  Corporation— Matters  Considered. 

A  chancellor,  in  determining  an  application  for  an  injunction,  must  regard 
not  only  the  rights  of  complainant  which  are  sought  to  be  protected,  but  the 
injuries  which  may  result  from  the  granting  of  the  injunction ;  and  in  apply- 
ing this  rule  in  a  case  where  it  is  sought  to  enjoin  a  municipal  corporation 
against  which  an  action  for  damages  woulc*  lie,  from  changing  the  grade  of  a 
street,  the  court  should  consider  (1)  the  amount  of  injury  to  the  complainant; 
(2)  the  solvency  of  the  defendant ;  and  (3)  the  character  and  importance  of  the 
public  improvement. 
6.  Bame— Condition  Precedent  to.Bight  to  Perform  Act  Enjoined— Ability 
OF  Defendant  to  Perform  Condition. 

Where  the  defendant  has  an  ultimate  right  to  do  the  act  sought  to  be  re- 
strained, but  oniy  upon  some  condition  precedent,  and  compliance  with  the 
condition  is  within  the  power  of  the  defendant,  injunction  will  usually  be 
granted  until  the  condition  is  complied  with. 
6.  Bame— Inability  of  Defendant  to  Perform  Conditidns— Form  of  Order. 
.  Where  the  defendant  has  an  ultimate  right  to  do  the  act  sought  to  be  en* 
joined,  upon  certain  conditions,  and  the  means  of  complying  with  such  condi 
lions  are  not  at  its  command,  the  court  will  endeavor  to  adjast  its  order  so  on 
the  one  hand  as  to  give  to  the  complainant  the  substanrial  benefit  of  such  condi- 
tions, while  not  restraining  defendant  from  the  exercise  of  its  ultimate  rights. 

On  Application  for  Injunction. 

Bryant  d  Holmes^  Jameg  Scammon,  and  Bot^ford  <t  WiUiams,  for 
plaintiff. 

Karnes  d  Ess,  J^ff  3rumback,  and  Wash,  Adams,  for  defendant. 

Brewer,  J.  The  complainant  in  this  case  seeks  an  injunction  to 
restrain  the  grading  of  a  street  in  front  of  his  lot.  He  is  the  owner 
of  a  lot  on  the  south-east  corner  of  Sixth  street  and  Tracy  avenue, 
having  a  frontage  on  Tracy  avenue  of  41^  feet  and  on  Sixth  street 
of  110  feet.  The  grade  on  Tracy  avenue  has  been  established,  and 
the  avenue  graded  in  front  of  complainant's  property.  This  grade 
-vras  220  feet  at  the  corner  of  Tracy  avenue  and  Sixth  street  above 
the  city  directrix,  or  base  line  from  which  the  elevations  of  the  streets 
in  said  city  are  determined.  On  February  26,  1884,  the  defendant, 
by  an  ordinance  entitled  "An  ordinance  to  grade  a  part  of  Sixth  street 
v.2lF,no.5 — 17 
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and  establish  a  grade  thereon,"  established  the  grade  at  the  intersec- 
tion of  Tracy  avenae  and  Sixth  street  at  211  feet  above  said  city  di- 
rectrix, and  14  feet  below  the  established  grade  of  Tracy  avenoe  at 
the  same  place,  and  ordered  that  said  Sixth  street  be  graded  upon 
such  grade.  The  effect  of  such  ordinance,  if  carried  into  execution, 
would  be  to  leave  the  lot  of  complainant  many  feet  above  Sixth  street, 
and  seriously  to  damage  the  value  of  the  property.  This,  in  a  gen- 
eral way,  is  all  that  needs  to  be  stated  in  order  to  present  the  prelim- 
inary questions  raised  by  counsel  upon  this  application  for  an  injunc- 
tion. While  the  interests  involved  in  this  case  may  not  be  large,  yet 
the  questions  are  of  vast  importance,  and  have  received,  as  they  de- 
serve, the  most  serious  consideration. 

First,  The  constitution  of  Missouri,  adopted  in  1875,  in  section  21 
of  its  bill  of  rights,  provides  "that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation.  Such  compen- 
sation shall  be  ascertained  by  a  jury  or  board  of  commissioners,  of 
not  less  than  three  freeholders,  in  such  manner  as  may  be  prescribed 
by  law;  and  until  the  same  shall  be  paid  to  the  owner,  the  property 
shall  not  be  disturbed,  nor  the  proprietary  rights  of  the  owner  therein 
be  divested." 

It  is  beyond  question  that  the  grading  of  Sixth  street  will  cause 
some  damage  to  the  complainant's  property.  It  is  conceded  that  no 
arrangement  has  been  made  between  the  defendant  and  him,  or  any 
other  person,  for  the  payment  of  damages,  and  it  is  also  conceded 
that  the  legislature  of  Missouri  has  made  no  provision  for  the  assess- 
ment of  such  damages.  It  will  be  perceived  that  no  property  of  the 
complainant  has  been  taken  in  the  sense  in  which  this  phrase  is  gen- 
erally used  in  the  law,  and  his  claim  rests  upon  the  proposition  that 
his  property  will  be  damaged,  and  he  insists  that  before  it  can  be  so 
damaged  by  the  grading  of  the  street,  the  injury  to  this  property  faust 
first  be  ascertained  and  paid  to  him.  It  is  a  familiar  rule,  enforced 
by  constitutional  provisions  in  most  of  the  states,  if  not  also  resting 
upon  an  antecedent  basis  of  absolute  right,  that  private  property  can- 
not be  taken  for  public  use  without  compensation.  It  is  generally 
established  that  such  compensation  shall  be  ascertained  and  paid 
before  the  property  is  taken,  and  the  universal  rule  of  decision,  at 
least  where  such  constitutional  provisions  exist,  has  been  to  restrain 
the  taking  of  private  property  until  after  the  ascertainment  and  pay- 
ment of  the  compensation.  It  is  also  a  familiar  rule  that  where  no 
such  constitutional  provisions  as  the  one  in  question  exist,  if  no  prop- 
erty be  in  fact  taken,  the  incidental  damages  which  may  result  to  ad- 
joining property  gives  no  right  of  action  to  the  sufferers,  and  furnishes 
no  basis  for  interference  by  the  courts  or  otherwise.  But  the  conten- 
tion is  that  this  constitutional  provision  places  the  damage  to  prop- 
erty on  the  same  basis  as  the  taking  of  property,  and  that  before  prop- 
erty can  be  either  taken  or  damaged,  compensation  must  first  be 
received;  that  the  joining  of  the  two  words  "taken"  and  "damaged" 


Digitized  by 


Google 


m'bLBOY  v.  KANSAS    OITT.  259 

subjects  them  to  the  same  rules;  and  the  argument  is  that  as  hereto- 
fore the  taking  has  always  been  enjoined  until  the  compensation  is 
paid,  now  the  damage  will  in  like  manner  be  restrained  until  compen- 
sation therefor  is  paid.  As  heretofore  stated,  the  legislature  has  by 
statute  provided  means  for  ascertaining  the  value  of  property  taken, 
but  none  for  ascertaining  the  injury  done  to  property  damaged  but 
not  taken.  Nevertheless,  complainant  insists  that  this  provision  of 
the  constitution  is  imperative ;  that  it  does  not  depend  for  its  force 
upon  the  legislature ;  that  it  cannot  be  defeated  by  the  want  of  action 
on  the  part  of  the  legislature;  and  that  the  courts  are  bound  abso- 
lutely to  enforce  its  mandates,  and  restrain  any  public  action  which 
either  takes  or  damages  private  property  until  the  value  of  the  prop- 
erty taken,  or  the  amount  of  damage  done  to  property  not  taken,  has 
been  ascertained  and  paid.  It  is  obvious  that  this  question  is  of  mo- 
momentous  importance,  for  a^  no  provision  has  been  made  for  ascer- 
taining the  damages  to  property  not  taken,  the  only  way  that  this 
can  now  be  ascertained  is  by  personal  agreement,  which,  if  the  claim 
of  complainant  is  wholly  sustained,  would  place  every  public  improve- 
ment at  the  mercy  of  any  party  whose  property  is  injured  thereby. 

This  constitution  was  adopted  in  1875;  there  have  been  many 
sessions  of  the  legislature  since;  no  action  has  been  taken.  There 
is  no  power  to  compel  action  by  the  legislature;  it  may  leave  the 
matter  unattended  to  indefinitely  in  the  future;  and  the  question  is, 
can  the  imperative  mandates  of  the  constitution  be  practically  de- 
feated by  the  want  of  action  on  the  part  of  the  legislature  ?  I  am 
not  insensible  of  the  importance  of  this  question,  or  of  the  conse- 
quences which  may  hinge  upon  its  decision;  but  I  think  that  the 
duty  of  the  court  is  plain.  The  constitution  is  the  final  law,  measur- 
ing all  private  and  public  rights,  whose  commands,  legislatures  and 
courts  must  respect ;  whose  mandates,  when  imperative,  must  be  en- 
forced, regardless  of  all  consequences.  As  the  established  rule  of  con- 
struction has  been,  under  constitutions  prohibiting  the  taking  of  pri- 
vate property  for  public  use  until  compensation  was  first  made,  to 
enforce  that  mandate  irrespective  of  all  legislative  action,  the  same 
rule  piust  obtain  in  this  case.  The  damage  to  property  is  placed 
upon  the  same  basis  as  the  value  of  property  taken,  and  neither  can 
be  done  without  compensation  first  made.  In  other  words,  uniting 
'^property  damaged"  with  "property  taken"  in  the  same  clause  and 
subject  to  the  same  prohibitions,  places  them  in  the  same  category 
as  to  judicial  action.    I  see  no  logical  escape  from  this  conclusion. 

When  the  constitutional  convention  met,  the  rule  of  protection 
against  the  taking  of  private  property  had  long  been  settled,  and  must 
have  been  familiar.  It  did  not  attempt  to  prescribe  two  rules.  It 
did  not  even  make  two  enactments,  but  simply  added  "property  dam- 
aged" to  "property  taken;"  and  for  the  courts  to  now  hold  that  under 
the  same  language  two  rules  were  prescribed,  is  to  create  a  distinc- 
tion which  has  no  just  foundation,  and  would  be  mere  judicial  legis- 
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lation.  I  know  that  there  are  many  provisions  of  the  constitution 
which  are  not  self-execating, — which  are,  so  to  speak,  dormant  ontil 
the  legislature  acts ;  as  where  rights  are  given,  to  be  exercised  in  a 
wa;  provided  by  the  legislature.  I  think,  too,  in  these  days  of  enor- 
mous property  aggregation,  where  the  power  of  eminent  domain  is 
pressed  to  such  an  extent,  and  when  the  urgency  of  so-called  public 
improvements  rests  as  a  constant  menace  upon  the  sacredness  of  pri- 
vate property,  no  duty  is  more  imperative  than  that  of  the  strict  en- 
forcement of  these  constitutional  provisions  intended  to  protect  every 
man  in  the  possession  of  his  own.  I  hold,  therefore,  that  the  rule  of 
the  constitution  is  the  same  in  respect  to  property  damaged  as  to 
property  taken,  and  that  such  constitutional  guaranty  needs  no  leg- 
islative support,  and  is  beyond  legislative  destruction. 

See,  in  support  of  these  views,  the  following  authorities :  Johnson 
V.  Parkersburg,  16  W.  Va.  402-423;  Blanchard  v.  City  of  Kansas,  16 
Fed.  Rep.  444;  Chambers  v.  Cincinnati  R.  Co.  69  Ga.  320;  Thomp* 
son  V.  Grand  GulfR.  R.  3  How.  (Miss.)  240;  Oakley  v.  WUliamsburgh, 
6  Paige,  262;  Gottschalk  v.  C,  B.  <t  Q.  Ry.  14  Neb.  650;  S.  C.  16  N. 
W.  Eep.  475;  Mallandin  v.  J7.  P.  Ry.  14  Fed.  Ebp.  894. 

Secondly,  It  is  insisted  by  the  defendant  that  the  words  ''damaged 
for  public  use"  do  not  reach  to  the  injury  in  question.  It  is  unnec- 
essary to  enter  into  a  discussion  of  this  question,  for  it  has  been  set- 
tled both  in  this  court  and  in  the  supreme  court  of  the  state,  (Blanch'* 
ard  V.  City  of  Kansas,  16  Fed.  Bep.  444;  Werth  v.  City  of  Springfield, 
78  Mo.  107,)  in  which  latter  case  the  court,, after  referring  to  this 
constitutional  section,  uses  this  language : 

"When  property  is  damaged  by  establishing  the  grade  of  a  street,  or  by  rais- 
ing or  lowering  the  grade  of  a  street  previously  established,  it  is  damaged  for 
public  use  within  the  meaning  of  the  constitution.'' 

Thirdly.  It  is  insisied  that  as  the  defendant  was  incorporated  un« 
der  a  special  charter  before  the  adoption  of  the  constitution  of  1875, 
under  section  53,  art.  4,  and  section  7,  art.  9,  of  such  constitution, 
th&t  charter  was  continued  in  force,  and  is  the  controUing  law  as  to 
the  defendant,  and  that  this  constitutional  provision,  in  respect  to 
damages  to  property,  is  not  operative  within  the  territorial  limits  of 
the  defendant.  As  the  immunity  from  liability  for  the  damage  to 
private  property  injured,  but  not  taken,  was  not  given  by,  and  did  not 
exist  through,  any  provisions  of  this  charter,  but  by  virtue  of  a  gen- 
eral rule  in  force  everywhere,  I  do  not  see  how  the  continuance  of  the 
charter,  even  if  it  be  continued  in  full  force,  as  claimed,  continues 
this  immunity.  Whatever  rights  or  immunities  are  derived  from  a 
charter  may  be  preserved  so  long  as  that  charter  continues  in  force; 
but  the  continuance  of  a  charter  cannot  preserve  rights  or  immunities 
which  do  not  flow  from  it.  The  rule  of  immunity  is  one  depending 
upon  general  law,  and  when  that  general  law  was  changed,  the  rule 
was  changed,  and  changed  wherever  that  general  law  was  operative. 
But  it  may  well  be  questioned  whether,  if  this  was  a  specisd  immu- 
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nitygiyen  by  the  terms  of  the  charter,  it  would  continue  in  force  after 
the  adoption  of  the  constitution,  since  in  section  1  of  the  schedule  it 
is  declared  that  "the  provisions  of  all  laws  which  are  inconsistent  with 
this  constitution  shall  cease  upon  its  adoption." 

Fourthly.  It  is  urged  that  equity  will  xiot  interfere  when  there  is  a 
plain  And  adequate  remedy  at  law ;  that  if  complainant's  property  is 
damaged  by  the  grading  of  this  street  he  will  have  an  action  at  law 
against  the  city  for  such  damages;  and  that  such  action  is  a  plain 
and  adequate  remedy.  As  against  this,  complainant  says  that  this  is  a 
constitutional  right ;  that  damages  at  the  end  of  a  long  and  wearisome 
litigation  is  no  adequate  recompense;  and  that  an  individual  contest- 
ing in  an  action  with  the  public  is  at  such  a  disadvantage  that  equity 
will  not  remit  him  to  such  action,  but  interfere  in  advance  to  en- 
force protection.  Various  authorities  are  cited  on  both  sides  upon 
these  several  questions;  authorities  which,  while  I  have  examined,  I 
deem  it  unnecessary  to  notice  and  discuss,  preferring  to  ky  do^m 
some  general  propositions  which  control  in  the  decision  that  I  have 
reached. 

First.  A  chancellor,  in  determining  an  application  for  an  injunc- 
tion, must  regard  not  only  the  rights  of  the  complainant  which  are 
sought  to  be  protected,  but  the  injuries  which  may  result  to  the  defend- 
ant or  to  others  from  the  granting  of  the  injunction.  If  the  complain- 
ant's rights  are  of  a  trifling  character,  if  the  injury  which  he  would 
sustain  from  the  act  sought  to  be  enjoined  can  be  fully  and  easily  com- 
pensated, while,  on  the  other  hand,  the  defendant  would  suffer  great 
damage,  and  especially  if  the  public  would  suffer  a  large  inconvenience 
if  the  contemplated  act  was  restrained,  the  lesser  right  must  yield  to 
the  larger  benefit ;  the  injunction  should  be  refused,  and  the  complain- 
ant remitted  to  his  action  for  damages.  This  rule  has  been  enforced 
in  a  multitude  of  cases,  and  under  a  variety  of  circumstances,  and  is 
one  of  such  evident  justice  as  needs  no  citation  of  authorities  for  its 
support. 

Second.  When  the  defendant  has  an  ultimate  right  to  do  the  act 
sought  to  be  restrained,  but  only  upon  some  condition  precedent,  and 
compliance  with  the  condition  is  within  the  power  of  the  defendant, 
injunction  will  almost  universally  be  granted  until  the  condition  is 
complied  with.  This  principle  lies  at  the  foundation  of  the  multitude 
of  cases  which  have  restrained  the  taking  of  property  until  after  the 
payment  of  compensation,  for  in  all  those  cases  the  legislature  has 
placed  at  the  command  of  the  defendant  means  for  ascertaining  the 
value  of  the  property.  In  those  cases  the  courts  have  seldom  stopped 
to  inquire  whether  the  value  of  the  property  sought  to  be  taken  was 
little  or  great,  whether  the  injury  to  the  complainant  was  large  or 
small,  but  have  contented  themselves  with  holding  that  as  the  de- 
fendant had  full  means  for  ascertaining  such  compensation,  it  was 
his  first  duty  to  use  such  means,  determine  and  pay  the  compensation^ 
and  until  he  did  so  the  taking  of  the  property  would  be  enjoined. 
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TJdrd.  Where  the  defendant  has  an  nltimate  right  to  do  the  act , 
sought  to  be  enjoined  upon  certain  conditions,  and  the  means  of 
complying  with  such  conditions  are  not  at  his  command,  the  courts 
will  endeavor  to  adjust  their  orders  so  on  the  one  hand  as  to  give  to 
the  complainant  the  substantial  benefit  of  such  conditions,  while  not 
restraining  the  defendant  from  the  exercise  of  its  ultimate  sights. 
Thus,  in  the  case  at  bar,  the  defendant  has  of  course  the  ultimate 
right  to  grade  this  street.  As  a  condition  of  such  right  is  a  payment 
of  damages,  but  it  has  no  means  of  ascertaining  those  damages;  no 
tribunal  has  been  created,  no  provision  of  law  made,  for  their  ascer- 
tainment. Hence,  if  possible,  the  court  should  provide  for  securing 
to  the  defendant  this  ultimate  right,  and  at  the  same  time  give  to  the 
complainant  the  substantial  benefit  of  the  prior  conditions. 

Fourth,  In  applying  the  rule  first  stated  to  a  case  like  the  one  at 
bar^he  court  should  have  principal  regard  to  three  matters: 

(1)  The  amount  of  injury  to  the  complainant.  It  is  obvious  that  a 
grade  of  a  single  foot  in  front  of  a  city  lot  would  work  but  trifling  in- 
jury, while  on  the  other  hand  the  grade  might  be  such  as  practically 
to  destroy  the  value  of  the  adjacent  property.  In  the  one  case  it 
would  seem  a  great  hardship  to  tie  up  public  improvement  because  of 
some  trifling  injury  to  the  complainant,  the  amount  of  which  injury 
was  not  attainable  by  any  established  means,  and  therefore  that  the 
party  might  justly  be  left  to  his  action  for  damages:  while  in  the  other 
case  the  court  might  well  insist  that  the  value  of  complainant*s  prop- 
erty should  not  be  wholly  wrecked  until  such  value  has  been  paid  to 
him. 

(2)  The  court  will  consider  the  solvency  of  the  defendant.  If  some 
irresponsible  corporation  should  seek,  in  the  exercise  of  the  power  of 
eminent  domain,  and  under  the  guise  of  the  contemplated  public  im- 
provement, to  do  serious  damage  to  property,  the  court  should  prop- 
erly say  that  the  owner  was  not  bound  to  take  the  chance  of  collect- 
ing his  damage  from  such  a  corporation,  and  imperatively  require  the 
prior  adjustment  and  payment  of  such  damages;  while,  if  the  party 
attempting  the  improvement  was  a  corporation  of  established  and  per- 
manent solvency,  the  court  might  say  that  the  complainant  would 
run  Kttle  risk  in  pursuing  simply  his  action  for  damages. 

(3)  If  the  improvement  was  one  of  great  public  importance,  the 
court  would  justly  regard  that  as  a  reason  for  not  lightly  interfering 
with  the  work,  while  if  the  improvement  was  more  of  a  personal  spec- 
ulation and  for  private  gain,  the  prior  protection  of  the  complainant 
would  be  most  rigorously  insisted  on.  Thus,  if  in  the  center  ot  a 
large  and  thriving  city  like  the  defendant  some  improvement  was  con- 
templated which  the  necessities  of  business  proclaimed  to  be  urgent, 
the  court  on  no  slight  consideration  should  interfere  to  delay  or  re- 
strain it;  while,  on  the  other  band,  if  it  was  some  matter  in  the  put- 
skirts  of  the  city,  having  obviously  principal  reference  to  the  private 
speculation  of  the  individual,  and  of  no  earnest  or  urgent  demand  of 
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public  good,  the  attention  of  the  court  would  be  properly  directed  to 
the  full  protection  of  the  complainant's  prior  right.  I  think  such  con- 
siderations as  these,  and  others  of  a  similar  nature,  when  properly  re* 
garded  by  the  courts,  will  afford  ample  protection  to  individual  rights, 
without  unnecessary  interference  with  needed  public  improvements; 
and  that  until  the  legislature  makes  suitable  provision  for  the  ascer- 
taining of  damages  to  property  not  taken,  the  courts  should  be  guided 
by  them  in  determining  all  applications  of  this  nature  for  an  injunc- 
tion. 

Now,  looking  at  the  facts  of  this  particular  case,  it  is  evident  that 
the  injury  to  complainant's  lot  will  be  serious;  that  the  solvency  of 
the  defendant  is  unquestionable,  and  that  any  judgment  for  damages 
against  it  can  easily  be  collected;  and  also  that  the  improvement  is 
not  one  of  pressing  public  necessity,  but  in  the  outskirts  of  the  city, 
and  having  reference  mainly  to  private  benefit  and  individual  specu- 
lation. I  think,  therefore,  that  the  complainant  is  entitled  to  a  re- 
straining order,  but  at  the  same  time  it  should  not  be  absolute  and 
unconditional. 

The  section  of  the  constitution  provides  that  this  compensation  shall 
be  ascertained  by  a  jury  or  board  of  commissioners  of  not  less  than 
three  freeholders.  It  is  within  the  power  of  a  court  of  chancery  to 
provide  a  board  of  commissioners.  The  order,  therefore,  will  be  that 
upon  the  giving  of  a  bond  in  the  sum  of  $3,000,  and  the  filing  of  a 
stipulation  to  accept  such  damages  as  shall  be  ascertained  in  the  man- 
ner hereinafter  provided  in  full  satisfaction  of  all  claims  against  the 
defendant,  the  defendant  will  be  restrained  from  grading  said  street: 
provided,  that  at  any  time  the  defendant  may,  upon  20  days'  notice, 
apply  to  either  of  the  judges  of  this  court  for  the  appointment  of  a 
board  of  commissioners  of  three  freeholders  to  ascertain  and  report 
the  amount  of  damages  which  complainant  will  sustain  by  reason  of 
the  grading  of  said  street,  and  upon  the  payment  of  the  damages  so 
reported  by  such  commissioners  the  injunction  will  be  vacated.  The 
report  of  a  majority  of  the  commissioners  will  be  the  report  of  the 
board,  and  either  party  may  appeal  to  the  judge  appointing  such 
commissioners  for  a  review  of  their  report. 

Before  closing  this  opinion  it  is  proper  to  notice  one  matter  sug- 
gested by  counsel  for  the  defendant;  that  is,  that  if  an  application  of 
this  kind  be  entertained  by  the  court,  it  will  put  a  permanent  stop  to 
all  public  improvement,  because  one  after  another  of  the  parties 
claiming  to  be  damaged  thereby  will,  from  time  to  time,  present  his 
application  for  an  injunction.  But  no  such  result  will  follow.  First. 
Any  party  undertaking  any  public  or  quasi  public  improvement,  must, 
before  commencement,  prepare  for  paying  the  value  of  all  property 
taken,  and  all  damages  to  property  not  taken.  This,  under  the  con- 
stitution of  the  state,  is  the  condition  of  the  appropriation  of  private 
property,  and  if  any  individual  or  corporation  contemplates  any  ap- 
propriation of  or  injury  to  private  property  without  placing  itself  in 
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the  condition  to  make  such  previous  payments,  no  cause  of  complaint 
can  exist.  Assuming  that  such  provision  has  been  made,  and  with- 
out it  the  sanctity  of  private  property  should  never  be  invaded,  then 
the  courts  will  so  control  their  orders  as  not  materially  to  interfere 
with  or  postpone  the  contemplated  improvement.  If  any  parties 
claiming  to  have  sustained  damages  do  not  immediately  present  their 
claim,  and  so  have  them  all  adjudicated  in  a  single  action,  or  at  the 
same  time,  the  court  will  very  properly  say  to  them  that  their  delay  is 
sufficient  ground  for  not  delaying  the  prosecution  of  the  work,  and 
will  simply  secure  to  them,  by  appropriate  orders  in  the  manner  here- 
tofore indicated,  compensation  for  the  damages  they  have  sustained, 
and  thus,  without  delay  to  the  improvement,  protection  to  the  indi- 
viduals will  always  be  enforced.  I  think,  therefore,  the  court  can 
give  free  scope  to  any  improvement,  and  at  the  same  time  fully  pro* 
tect  the  rights  of  the  individual. 
I  see  nothing  else  requiring  notice. 


Fabhebs'  Loan  &  Tbust  Go.  v.  Missoubi,  I.  &  N.  Bt.  Go. 

Lee  and  others  v.  Fabhebs'  Loan  &  Tbust  Go.  and  others. 

{Cfireuit  Oouri^  8.  D.  lawa^  E.  D,    June  Term,  1884.; 

OOBPOBATIOHS— PbOPEBTT  OF  INSOLVENT  COBPOBATION  —  HoW  TbEATBD  Df 

Equitt. 

While  the  property  of  an  insolvent  corporation  is  to  he  treated  in  equity  as  a 
trust  fund  primarily  for  the  payment  of  its  debts,  lien  creditors  have  no  greater 
equity  to  payment  out  of  such  fund  than  general  creditors.  As  both  sets  of 
creditors  have  contributed  to  the  extent  of  their  respecttye  debts  ta  the  assets 
of  the  insolvent,  in  strict  justice  they  should  share  pro  rata  in  the  assets. 

Same— PRioRrrr  of  Payicbnt— Secured  OREDrroBs  —  Equitable  Lien  of 

UnSEOITRED  CREDPrORB. 

The  secured  creditor  is  ordinarily  entitled  to  priority  of  payment,  because, 
with  equal  equity,  he  has  a  legal  lien  which  equity  will  recognize  and  enforce ; 
but  when  the  unsecured  creditor  has  some  peculiar  and  superior  equity,  the 
court  may  establish  his  debt  as  an  equitable  lien  upon  the  property  paramount 
to  the  secured  debt. 

Same— Rights  of  Btookholderb— DisposmoN  of  Fund  bt  Sboubbd  Crbd« 
rroR&— Protection  of  Unsecured  Creditors. 

The  claims  of  unsecured  creditors  are  in  equity  always  superior  to  those  of 
the  stockholders  in  the  distribution  of  the  trust  fund.  Nor  will  the  secured 
creditors,  after  bringing  the  trust  property  within  the  jurisdiction  of  the  court, 
be  permitted,  by  any  private  arrangement  with  the  cominon  debtor  or  other- 
wise, so  to  dispose  of  the  property  as  to  seriously  and  unnecessarily  prejudice  the 
claims  of  the  secured  creditors.  They  will  not  be  allowed  for  their  own  benefit, 
or  for  the  common  interest  of  themselves  and  the  debtor,  to  place  the  surplus 
which  may  exist  after  the  satisfaction  of  their  own  claims  beyond  the  reach  of 
the  unsecurea  creditors ;  nor  will  they  be  permitted,  beyond  what  is  needful 
for  their  own  complete  security  and  indemnity,  to  hinder  or  delay  the  irnneral 
or  unsecured  creditors. 
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4.  Baiob— IirrsBYBimoN— Partioifatioh  ik  Trust  Fuitd— Jitdomekt  at  Law. 
It  18  not  necessary  to  the  right  of  intervention,  to  participate  in  a  trust  fund 
in  etutodia  Isgis,  that  the  intervener  should  first  obtain  Judgment  at  law,  or  ihat 
he  should  have  any  lien  upon  the  fund. 

6,  Same  —  Railroad  Mortoaob  — FoRKciiOstma — Oonbbnt  Order -^Lbasb  op 
Property — Lien  of  Unsecured  Creditors  Established. 

Complainants  obtained  a  decree  to  foreclose  a  mortgage  executed  on  all  of 
its  property  by  the  Missouri,  Iowa  &  Nebraska  Railway  Company  to  secure  its 
bonds,  but  instead  of  making  a  sale  of  the  property  entered  into  an  arrange- 
ment among  themselves,  with  the  consent  of  all  parties  in  interest,  by  which 
the  entire  property  was  transferred  by  a  perpetual  lease  to  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company,  that  stipulated  to  pay  to  a  receiver  provided 
for  in  the  order  of  .the  court  made  under  such  arrangement,  as  rental,  30  per 
cent,  of  the  gross  earnings  of  the  insolvent  road  which  might  accrue  from 
lessee's  operation  thereof,  to  be  applied  by  him  in  pavment  of  the  interest  on 
the  bonds  issued  by  the  lessee  company  and  acceptea  in  lieu  of  the  bonds  of 
the  lessor  company,  and  secured  by  mortgage  on  the  whole  propertv  of  the 
lessor  company,  after  payment  of  taxes,  any  surplus  to  be  paid  to  the  lessor 
company ;  thus  making  no  provision  for  payment  of  the  floating  debt  of  the  in- 
solvent corporation.  The  holders  of  certain  unsecured  notes  given  in  liquida- 
tion of  a  debt  growing  out  of  the  construction  of  a  part  of  the  insolvent's  road, 
and  to  prevent  a  lien  thereon,  intervened  after  the  foreclosure  decree  and 
prayed  to  have  their  debts  established  as  equitable  liens  upon  the  property  and 
funds  of  the  insolvent  road  paramount  to  the  lien  of  the  mortgage.  Heldf  that 
they  were  entitled  to  relief  as  prayed. 

In  these  proceedings  the  original  bill  and  cross-bill  were  filed  to 
foreclose  a  railway  mortgage  of  the  Missoari,  Iowa  &  Nebraska  Pvail- 
way  Company  to  the  Farmers'  Loan  &  Trast  Company,  to  secure  the 
bonds  of  the  former  company.  Said  mortgage  covered  the  entire 
property  of  the  said  Missouri,  Iowa  &  Nebraska  Company.  The 
intervenors  came  in  by  leave  of  the  court  after  the  decree  of  fore- 
closure had  been  entered,  to  assert  by  petition  their  claim  to  have 
their  debts  against  the  Missouri,  Iowa  &  Nebraska  Railway  Com- 
pany established  as  equitable  liens  upon  the  property  and  funds  of 
the  defendant  milway  company  paramount  to  the  lien  of  the  mort- 
gage. 

The  cause  is  now  before  the  court  for  hearing,  upon  exceptions  to 
the  master's  report  upon  the  intervening  petitions,  which  were  referred 
to  him  by  an  interlocutory  order.  The  facts  appearing  by  the  evi- 
dence and  found  by  the  master,  so  far  as  they  are  material  to  the 
present  hearing,  and  so  far  as  they  are  not  fully  stated  in  the  opin- 
ion of  the  court,  are  as  follows : 

First.  That  the  complainants,  on  the  twenty-second  day  of  October,  1880, 
obtained  a  decree  in  this  court  in  the  foreclosure  proceedings,  and  that,  in- 
stead of  executing  the  same  in  the  ordinary  course  by  a  sale  of  the  mortgaged 
property,  they,  without  any  sale  under  the  decree,  entered  into  arrangements 
among  themselves,  all  parties  in  interest  consenting,  by  which  the  entire 
railway  property  of  the  defendant  company  was  tranaferred,  by  a  perpetual 
lease,  to  the  Wabash,  St.  Louis  &  Pacific  Railway  Company;  that  said  last- 
named  company  stipulated  and  agreed  to  pay  as  rental  80  per  cent,  of  the 
gross  earnings  which  might  accrue  from  their  operation  of  the  road  in  the 
manner  and  for  purposes  fully  stated  in  the  opinion  of  the  court.  In  and  by 
said  arratigement  it  was  further  stipulated  and  agreed  that  the  bondholders 
of  the  defendant  railway  company  should  surrender  for  cancellation  the 
bonds  of  said  company,  and  accept,  in  lieu  of  the  same,  new  coupon  bonds  to 
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be  issued  by  said  Wabash  Company,  bearing  interest,  payable  semi-annually, 
and  secured  by  a  new  mortgage,  to  be  executed  by  said  Missouri,  Iowa  & 
Nebraska  Railway  Company,  upon  its  entire  rail  way  property,  transferred,  as 
aforesaid,  to  said  Wabash  Company,  all  of  which  was  accordingly  done;  that 
said  Wabash  Company,  in  order  to  provide  for  the  payment  of  the  floating 
debt  of  said  Missouri,  Iowa  &  Nebraska  Railway  Company,  which,  by  the 
transfer  of  its  property,  was  left  wholly  without  means  to  pay  the  same,  in 
consideration  of  valuable  concessions  by  said  defendant  company  and  the 
bondholders,  stipulated  and  agreed  to  pay  the  said  floating  debt  of  said  Mis- 
souri, Iowa  &  Nebraska  Company  in  the  manner  and  by  the  means  fully 
shown  in  the  opinion  of  the  court;  that  in  order  to  coxry  into  effect  the  ar- 
rangement so  agreed  upon,  and  to  provide  for  the  payment  of  said  floating 
debt,  all  the  parties  to  the  arrangement, — the  bondholders  consenting, — ^im- 
mediately upon  obtaining  said  decree  of  foreclosure,  obtained  from  this  court 
a  consent  decree,  fully  stated  in  the  opinion  of  the  court,  providing,  among 
other  things,  for  the  appointment  of  a  receiver,  to  whom  the  said  Wabash 
Company  was  to  pay  said  30  per  cent,  rental  monthly,  to  be  applied  by  the 
receiver,  under  the  orders  of  the  court,  to  the  payment  of  said  floating  debt. 

All  other  material  facts  will  fully  appear  in  the  opinion  of  the  court. 

The  intervenor  the  Chase  National  Bank  is  one  of  the  so-called 
floating  creditors  of  the  said  defendant  railway  company,  and  is  now 
the  holder  of  two  negotiable  promissory  notes  executed  by  the  defend- 
ant company,  dated  August  13, 1878;  one  for  the  sum  of  $2,000,  the 
other  for  the  sum  of  $2,500,  with  interest  from  date.  Said  notes 
were  given  in  a  settlement  with  the  payee,  and  for  the  purpose  of 
liquidating  a  debt  of  said  railway  company,  growing  out  of  the  con- 
struction of  the  first  90  miles  of  their  railroad  in  1871  and  1878  by 
the  payee;  the  main  purpose  of  said  settlement  being  to  free  said 
railway  property  from  any  possibility  of  a  lien  thereon  in  favor  of 
said  payee  prior  to  that  of  the  bonds  secured  by  the  mortgage  of  said 
railway  company.  The  intervenor  Henry  Hill  is  also  the  owner  and 
holder  of  two  like  notes;  one  for  $2,000,  the  other  for  $2,500^  with 
interest,  amounting  to  the  sum  of  $6,192.13. 

Hagerman,  McCrary  d  Hagerman^  for  intervenors. 

Felix  Htighes,  contra,  for  complainants. 

Love,  J,  The  claims  of  these  so-called  floating  creditors  stand  in 
my  judgment  upon  peculiar  ground.  TJie  property  of  a  corporation 
is  to  be  treated  in  equity  as  a  trust  fund  primarily  for  the  payment 
of  its  debts.  This  doctrine  has  been  so  often  propounded  by  the 
courts  that  it  is  unnecessary  to  cite  authorities  to  sustain  it.  See 
Railroad  Co.  v.  Howard,  7  Wall.  409,  410,  414.  And  this  trust  is 
to  be  administered  by  no  means  solely  for  the  benefit  of  the  lien  cred- 
itors. Lien  creditors  have  no  greater  equity  to  payment  out  of  the 
effects  of  an  insolvent  corporation  than  general  creditors.  Both 
classes  of  creditors  have  contributed  to  the  extent  of  their  respective 
debts  to  the  assets  of  the  insolvent,  and  in  strict  justice  they  should 
share  pro  rata  in  the  assets.  Indeed,  it  is  not  unfrequently  the  case 
that  the  unsecured  creditor  has  in  equity  claims  superior  to  the  lien 
creditor  upon  the  estate  of  the  insolvent.     The  secured  creditor  is 
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ordinarily  entitled  to  priority  of  payment,  because  with  equal  equity 
he  has  a  legal  lien  which  equity  will  recognize  and  enforce.  But  there 
are  cases  in  which  a  court  of  equity  postpones  a  lien  creditor  to  an 
unsecured  creditor  having  some  peculiar  and  superior  equity.  In 
these  cases  the  court  establishes  the  floating  debt  as  an  equitable  lien 
upon  the  property  paramount  to  the  secured  debt.  Fosdick  v.  Schall, 
99  U.  S.  235-252;  Burnham  v.  Bowen,  111  U.  S.  776;  S.  C.  4  Sup. 
Ct.  Rep.  675. 

The  court,  treating  the  property  of  an  insolvent  corporation  as  a 
trust  fund,  will  not  ignore  the  rights  and  interests  of  the  unsecured 
creditors.  Their  claims  are  in  equity  always  superior  to  those  of  the 
stockholders  in  the  distribution  of  the  trust  fund.  Nor  will  the  se- 
cured creditors,  after  bringing  the  trust  property  within  the  jurisdic- 
tion of  a  court  of  equity,  be  permitted,  by  any  private  arrangement 
with  the  common  debtor  or  otherwise,  so  to  dispose  of  the  property 
as  to  seriously  and  unnecessarily  prejudice  the  claims  of  the  unse- 
cured creditors.  The  lien  creditors  will  not  be  allowed  for  their  own 
benefit,  or  for  the  common  interest  of  themselves  and  the  debtor,  to 
place  the  surplus  which  may  exist  after  the  satisfaction  of  their  own 
claims  beyond  the  reach  of  the  unsecured  creditors.  Railroad  Go.  v. 
Howard,  7  Wall.  392 ;  In  re  Howard,  9  Wall.  175.  Beyond  what  is 
needful  for  their  own  complete  security  and  indemnity,  the  secured 
creditors  will  not  be  permitted  to  hinder  or  delay  the  general  or  unse- 
cured creditors. 

Keeping  these  principles  distinctly  in  view,  let  us  proceed  to  consider 
what  the  secured  creditors,  in  conjunction  with  the  common  debtor,  at- 
tempted to  accomplish  in  the  present  case.  The  bondholders  of  the 
Missouri,  Iowa  &  Nebraska  Railway  Company,  through  their  proper 
trustees,  brought  their  mortgage  here  for  foreclosure.  They  obtained 
from  this  court  a  decree  of  foreclosure,  but  they  purposely  dispensed 
with  a  sale  of  the  property.  The  property  was  thus  placed  within 
the  jurisdiction  of  the  court.  The  parties  to  the  suit  then,  by  an  ar- 
rangement among  themselves,  and  with  a  view  exclusively  to  their 
own  interest,  took  measures  to  dispense  with  a  sale,  and  bo  to  dispose 
of  the  property  as  to  place  any  surplus  which  might  have  arisen  from 
a  sale  entirely  beyond  the  reach  of  the  unsecured  creditors.  Sup- 
pose there  had  been  a  judicial  sale  of  the  railroad  company's  prop- 
erty in  the  regular  course  of  proceeding,  who  can  say  that  there  would 
not  have  been  a  surplus  over  and  above  what  would  have  been  suffi- 
cient to  pay  the  secured  creditors  ?  It  will  not  do  to  say  that  there 
would  have  been  no  surplus  fund  from  the  sale  of  the  mortgaged  prop- 
erty. This  no  one  has  any  warrant  judicially  to  affirm.  The  pre- 
sumption is  that  the  property  would  have  produced  a  greater  sum 
than  the  mortgage  debt,  since  capitalists  are  not  apt  to  receive  prop- 
erty as  security  without  a  large  margin  of  value  over  and  above  the 
sum  secured.  And  if  such  surplus  had  arisen,  it  would,  undoubt- 
edly, have  been  a  trust  fund  in  custodia  legis,  to  be  distributed 
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among  the  unsGcured  creditors.  It  would  certainly  have  been  com- 
petent for  the  court  to  allow  all  creditors,  with  or  without  liens,  to  in- 
tervene in  the  suit  and  claim  satisfaction  out  of  a  trust  fund  held  pri- 
marily for  their  benefit.  The  court  surely  would  not  have  permitted 
its  officers,  in  the  face  of  the  unsecured  creditors  praying  for  relief,  to 
pay  over  such  a  surplus  fund  to  the  insolvent  corporation  or  its  stock- 
holders.    See  In  re  Howard,  9  Wall.  184. 

What  was  the  arrangement  to  the  prejudice  of  the  general  credit- 
ors by  which  the  bondholders,  the  defendant  railroad  company,  and 
the  Wabash,  St.  Louis  &  Pacific  Bailway  Company  attempted  to 
place  the  property  of  the  debtor  corporation  beyond  the  reach  of  the 
unsecured  creditors?  Without  going  into  details,  the  scheme,  as 
consummated  pending  the  suit,  was,  in  brief,  that  the  debtor  com- 
pany should,  by  a  perpetual  lease,  transfer  the  whole  of  its  property 
to  the  Wabash,  St.  Louis  &  Pacific  Company;  that  the  last-named 
company  should  pay  a  rental  of  80  per  cent,  of  the  gross  earnings 
derived  from  their  operation  of  the  road,  and  apply  the  same  as  here- 
inafter stated ;  that  the  bondholders  of  the  Missouri,  Iowa  &  Nebraska 
road  should  receive  in  exchange  the  bonds  and  stock  of  the  Wabash 
road  for  the  bonds  of  the  Missouri,  Iowa  &  Nebraska  road,  and  that 
they  should  deliver  up  the  old  bonds  to  be  canceled;  that  the  Mis- 
souri, Iowa  &  Nebraska  Bailroad  Company  should  execute  a  new 
mortgage  to  trustees  upon  their  railway  property,  to  secure  the  pay- 
ment, interest  and  principal,  of  the  Wabash  bonds.  The  Wabash 
Company,  on  its  part,  in  consideration  of  valuable  concessions  of 
both  the  bondholders  and  the  Missouri,  Iowa  &,  Nebraska  Company, 
agreed  to  pay  the  floating  debt  of  the  Missouri,  Iowa  &  Nebraska 
Company.  It  was  also  stipulated  that  the  Wabash  Company  should 
have  the  right  to  apply  the  30  per  cent,  rental  to  the  payment  of  the 
semi-annual  interest  upon  its  own  bonds,  and  the  taxes  upon  the 
property.  Any  balance  of  the  30  per  cent,  rental  was  to  be  paid  by 
the  Wabash  to  the  lessor. 

By  this  arrangement  the  bondholders  obtained  a  new  and,  as  they 
supposed,  unquestionable  security  for  their  debt.  The  Wabash  Com- 
pany, whose  bonds  they  received,  was  supposed  to  be  entirely  solv- 
ent. The  stockholders  of  the  Missouri,  Iowa  &  Nebraska  were  aJso 
provided  for,  since  it  was  reasonably  certain  that  undel:  the  manage- 
ment of  the  great  and  powerful  Wabash  Company  the  earnings  and 
value  of  the  road  would  be  greatly  increased,  and  the  stock  enhanced 
in  value.  Thus  the  entire  property  of  the  Missouri,  Iowa  &  Nebraska 
Bailroad  Company  was  disposed  of  to  the  Wabash  Company  for  the 
benefit  of  its  bond  and  stock  holders,  leaving  the  debtor  company  with- 
out any  means  whatever  for  the  payment  of  its  floating  debt. 

It  is  evident  that  the  parties  to  this  arrangement,  who  were  also 
parties  to  the  foreclosure  suit,  recognized  the  fact  that  while  all  of 
the  property  of  the  Missouri,  Iowa  &  Nebraska  Bailroad  Company 
was  thus  transferred,  leaving  that  company  without  any  means  what- 
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ever  to  pay  debts,  no  proviBion  was  thus  far  made  for  the  security  of 
the  floating  creditors.  This  is  made  evident  by  the  petition  pre- 
sented to  this  court  by  the  trustees  in  the  mortgage,  (complainants  in 
the  foreclosure  suit,)  and  the  order  they  obtained  after  the  signing  of 
the  decree  of  foreclosure  at  the  October  term,  1880.  The  complain- 
ant trustees,  after  the  signing  of  the  decree  of  foreclosure,  presented 
their  petition  to  the  court,  upon  the  showing  of  which,  and  with  the 
oonsent  of  all  parties,  including  the  bondholders,  the  court  made  the 
following  order. 

"That,  upon  the  petition  of  the  complainant,  setting  forth  that  the  defend- 
ant corporation  has  leased  its  line  of  railway  property  and  franchises  to  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company,  and  that  the  Wabash,  St. 
Louis  So  Pacific  Railroad  Company  has  been  in  possession  of  said  leased  prop- 
erty, using  and  operating  the  same,  since  October  1, 1880,  and  has  been  and 
is  in  the  receipt  of  the  entire  incomes,  toUs,  and  earnings  of  said  railway, 
under  said  contract  of  lease;  that  said  railway  company  has  no  funds  where- 
with to  pay  debts,  except  the  rent  reserved  in  said  lease,  and  that  said  debts 
are  or  may  become  liens  against  its  railway  property  paramount  to  said  first 
mortgage  lien;  that  all  parties,  namely,  the  bondholders,  by  counsel  or  in 
their  own  proper  persons,  the  Missouri,  Iowa  So  Nebraska  and  the  Wabash 
Companies,  and  the  mortgage  trustees  appearing  and  consenting,  the  court 
orders  and  decrees:  (1)  That  James  Fitz  Henry  be  appointed  receiver  of  the 
rent  reserved  to  the  Missouri,  Iowa  &  Nebraska  Railroad  Company,  under  the 
'  terms  of  said  lease,  to  a  sum  equal  to  30  per  cent,  of  the  gross  income  derived 
from  the  operation  of  the  Missouri,  Iowa  &  Nebraska  Railroad;  (2)  that  the 
Wabash  Company  be  and  is  required,  in  lieu  of  the  payments  required  by  the 
lease,  to  pay  to  said  Fitz  Henry,  receiver,  monthly,  on  or  before  the  fifteenth 
of  each  month,  the  full  amount  of  30  per  cent,  of  the  gross  income  aforesaid, 
said  payments  to  commence  on  the  fifteenth  day  of  November,  1880,  and  to 
include  the  earnings  of  October,  1880,  and  so  to  continue  from  month  to 
month  till  otherwise  ordered  by  the  court;  (3)  that  out  of  the  funds  so  received 
the  receiver  shall  pay,  under  the  order  and  direction  and  subject  to  the  ap- 
proval of  the  court,  all  taxes  and  assessments  against  said  property,  all  claims 
and  demands  due  by  said  Missouri,  Iowa  A  Nebraska  Railroad  Company  for 
labor  and  materials  furnished  to  said  railway  company  in  its  operation,  and 
for  supplies  used  in  the  operation  and  repairs  of  the  road,  while  said  Missouri, 
Iowa  So  Nebraska  Company  was  in  possession  and  operating  the  same,  and 
all  judgments  for  damages  for  stock  killed  and  injured  on  said  railway,  which 
constitute  a  lien  on  said  railway  paramount  to  said  mortgage  bonds;  (4)  that 
the  Wabash  should  make  reports  to  the  receiver  monthly  of  its  earnings, 
showing  gross  income,  etc. ;  (5)  that  the  receiver  should  give  bond,  etc. ;  (6) 
but  this  order  shall  be  without  prejudice  to  the  right  of  any  person  interested 
to  move  for  the  appointment  of  a  receiver  of  the  property  of  said  defendant 
railway  company." 

It  is  thus  evident  that  the  parties  to  the  foreclosure  suit  aimed, 
by  this  consent  order,  to  make  provision  for  such  floating  debts  as 
they  assumed  might  become  "liens  against  the  railway  paramount  to 
the  first  mortgage  lien/'  They  assumed  to  exclude  all  other  float- 
ing debts,  however  just  and  meritorious.  For  this  purpose  they  pro- 
vided for  the  appointment  of  a  receiver,  and  the  payment  into  his 
hands  of  the  30  per  cent.  fund.  The  30  per  cent,  fund  was  thus 
brought  into  court,  and  it  is  a  trust  fund  which  the  court  must  dis- 
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pose  of  for  the  benefit  of  creditors  according  to  equity  and  good  con- 
science. The  parties  to  the  suit  could  thus,  by  a  consent  order,  bring 
the  fund  into  court,  but  they  could  not  dictate  the  purposes  to  which 
it  should  be  applied,  so  as  to  affect  the  rights  of  other  parties  inter- 
vening by  the  permission  of  the  court.  These  interveners  are  in  no- 
wise bound  by  the  provisions  of  an  order  to  which  they  were  not 
parties,  excluding  them  from  participation  in  the  fund.  Neither,  cer- 
tainly, are  the  hands  of  the  court  tied  by  the  provisions  of  the  order 
as  to  what  particular  creditors  should  be  paid  out  of  the  fund.  For, 
in  the  first  place,  the  judgment  of  the  court  could  be  considered  as 
as  binding  only  upon  the  consenting  parties  then  before  it,  not  as 
against  the  intervening  claimants  who  have  since  come  in  by  per- 
mission to  assert  their  rights.  See  In  re  Howard,  9  Wall.  175.  But, 
in  the  second  place,  this  30  per  cent,  fund  is  only  a  small  fragment 
of  the  entire  railroad  property  over  which  the  court  has  full  and  com- 
plete jurisdiction.  The  jurisdiction  of  the  coiurt  over  the  property  as 
a  trust  fund  has  never  been  disturbed  or  lost.  In  the  very  order  now 
in  question,  the  court,  apparently  out  of  abundance  of  caution,  pro- 
vided that  its  plenary  jurisdiction  over  the  property  should  continue. 
The  language  of  the  order  is  that  '*this  order  shall  be  without  preju- 
dice to  the  right  of  persons  interested  to  move  for  the  appointment  of 
a  receiver  of  the  property  of  said  defendant  railway  company,"  etc.  ' 
The  court  could,  therefore,  by  the  very  terms  of  this  reservation,  grant 
relief  in  a  proper  case  to  parties  having  a  right. to  participate  in  the 
fund,  even  by  the  extreme  measure  of  appointing  a  receiver  of  the 
whole  railroad  property. 

In  Re  Hoivard,  supra^  the  supreme  court  decided  that  even  after  a 
decree  for  a  distribution  of  the  fund  to  certain  parties  then  before  the 
court  had  been  affirmed  in  the  supreme  court,  and  a  mandate  sent  to 
the  circuit  court  to  execute  the  decree,  the  circuit  court  might  open  the 
case  and  allow  other  creditors  to  participate  in  the  fund,  and  that  this 
power  continued  up  to  the  moment  of  the  final  distribution. 

It  is  clear,  therefore,  that  the  court  is  not  bound  by  the  foregoing 
order  to  restrict  its  relief  to  the  classes  of  creditors  designated  in  the 
decree.  Even  if  the  court  had  made  a  decree  giving  the  fund  to  par- 
ticular parties  by  name,  instead  of  merely  designating  them  by  classes, 
it  would  be  entirely  competent  to  modify  the  order  so  as  to  let  in  the 
claims  of  other  creditors  entitled  to  participate  in  the  fund. 

It  being,  then,  unquestionable  that  the  jurisdiction  of  the  court  con- 
tinues in  full  force  over  both  the  30  per  cent,  fund  and  the  general  prop- 
erty of  the  defendant  company  as  trust  funds  for  the  payment  of  debts, 
the  real  and  only  question  is  whether  or  not  the  claims  of  the  pres- 
ent interveners  are  such  as  the  court  can,  upon  principles  of  equity, 
establish  as  liens  upon  the  fund  paramount  to  the  lien  of  the  bond- 
holders. There  can  certainly  be  no  doubt  as  to  the  right  of  these 
claimants  to  satisfaction  out  of  the  trust  property  as  against  the  Mis- 
souri, Iowa  &  Nebraska  Company  and  the  Wabash  Company,  both  of 
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"which  are  bound  by  contract  to  pay  all  the  floating  debts  of  the  Mis- 
souri, Iowa  &  Nebraska  Company.  But  perhaps  the  real  question  to 
be  solved  is  not  between  the  present  intervenors  and  the  two  railway 
companies,  but  between  the  intervenors  claiming  satisfaction  out  of 
the  mortgaged  property,  and  the  mortgage  creditors  having  liens  vpon 
the  same.  It  may,  indeed,  be  questioned  whether  the  bondholders 
had  any  lien  upon  the  30  per  cent,  rental  until  the  Wabash  Company 
made  default  in  the  payment  of  interest  upon  their  bonds,  and  the 
bondholders  caused  the  railway  property  to  be  taken  possession  of  by 
a  receiver  of  the  court.  See  Oilman  v.  Illinois  dt  M.  Tel.  Co.  91  U.  S. 
603.  In  this  case  certain  creditote  of  the  railway  company,  between 
the  decree  of  foreclosure  and  the  sale,  no  receiver  being  appointed, 
garnished  the  receipts  of  the  railway  company  in  the  hands  of  its 
operating  agents.  The  supreme  court  of  the  United  States  sustained 
the  action  of  the  creditors  upon  the  ground  that  the  lien  of  the  mort- 
gage did  not  attach  to  the  income  of  the  road  in  the  hands  of  the  rail- 
way company  without  the  appointment  of  a  receiver  to  take  possession 
of  the  road  and  property.  But,  however  this  may  be,  it  is  perfectly 
clear  that  the  bondholders  had  no  lien  whatever  upon  the  30  per  cent, 
rental  fund  until  the  Wabash  Company  made  default  in  the  payment 
of  their  interest  upon  the.  bonds  of  that  road.. 

The  semi-annual  interest  was,  as  we  understand,  paid  by  the  Wa- 
bash up  to  March,  1884,  and  there  can  be  no  further  default  till 
September,  1884.  To  whom,  then,  in  the  intervening  time  between 
the  issuing  of  the  Wabash  bonds  and  their  default  in  the  payment  of 
the  semi-annual  interest,  did  the  30  per  cent,  belong?  The  Wabash 
Company  was  bound  to  pay  the  interest  on  their  bonds,  and  it  seems 
they  did  pay  till  March,  1884,  without  respect  to  the  earnings  of  the 
road.  Whether  these  earnings  were  great  or  insignificant,  the  inter- 
est had  to  be  paid,  and  it  was  paid.  The  Wabash  had  a  right,  after 
paying  the  interest,  to  appropriate  to  its  own  use  so  much  of  the  30 
per  cent,  gross  earnings  as  might  be  necessary  to  reimburse  itself. 
The  balance  belonged  of  right  to  the  defendant  railroad  company. 
Hence,  the  30  per  cent,  fund  was,  during  the  intervening  time  men- 
tioned, the  property  of  the  two  railroad  companies,  and  certainly  the 
bondholders  who  received  full  payment  of  their  semi-annual  interest 
had  no  lien  upon  it  whatever.  One  of  the  necessary  results,  indeed, 
of  the  consent  order  of  October,  1880,  was  that  the  Wabash  Company 
should  pay  the  semi-annual  interest  to  the  bondholders  out  of  its 
general  assets,  and  that  it  should  not  apply  the  30  per  cent,  rental 
to  that  purpose,  for  by  the  order  of  the  court  that  fund  was  to  be 
paid  to  the  receiver  for  the  benefit  of  floating  .creditors.  To  this  the 
bondholders  gave  their  consent,  and  they  must  have  agreed  to  look 
exclusively,  for  the  time  being,  to  the  Wabash  Company,  irrespective 
of  the  30  per  cent,  fund,  for  payment.  It  follows  that  the  bondhold- 
ers had  no  lien  or  claim  whatever  on  the  80  per  cent,  fund  until,  by 
the  order  of  the  court;  the  Wabash  should  cease  to  pay  it  to  the  re- 


Digitized  by 


Google 


272.  VEDEBAL  BEPOBTEBi 

eeiver;  the  order  providing,  in  express  terms,  that  said  payments 
should  commence  on  the  fifteenth  day  of  November,  1880,  and  in- 
clude the  earnings  thereof  for  the  month  of  October,  1880,  and  so  to 
continue  from  month  to  month  until  otherwise  ordered  by  the  court. 
Hence,  all  creditors  holding  claims  for  which  both  companies  were 
bound,  had  a  right  to  subject  this  30  per  cent,  fond,  in  any  lawful 
manner,  to  the  payment  of  their  debts,  without  any  prejudice  what- 
ever to  the  lien  of  the  mortgage,  for  none  existed;  the  bondholders 
having  received  their  interest,  and  the  principal  not  yet  being  due. 
And  this  30  per  cent,  fund  being,  by  the  consent  order  of  October, 
1880,  in  the  hands  of  the  court,  through  its  receiver,  no  party,  ex- 
cept the  two  debtor  railroad  companies, — both  of  which  are  bound, 
by  contract,  to  pay  the  floating  debts  of  the  Missouri,  Iowa  &  Ne- 
braska Company, — has  any  right  whatever  to  object  to  its  application 
by  the  court  to  the  payment  of  those  debts.  i 

But  independent  of  this  view,  which  seems  to  me  conclusive,  so  far  | 

as  the  30  per  cent,  fund  is  concerned,  it  is  well-settled  that  there  are  | 

floating  claims,  having  no  semblance  of  a  legal  lien,  which  may  be  I 

established  as  equitable  liens  upon  the  railway  property,  and  made 
paramount  to  the  lien  of  tbe  mortgage.     Burnham  v.  Bowen,  111  i 

U.  S.  776;  S.  0.  4  Sup.  Ct.  Eep.  675;  Fqsdick  v.  Schcdl,  99  U.  S. 
235,  252.  The  present  claims,  though  they  may  not,  perhaps  do 
not,  fall  within  the  doctrine  of  these  cases,  have,  nevertheless,  in  my 
judgment,  an  irresistible  equity,  under  the  peculiar  circumstances  of 
the  case,  to  be  established  as  against  the  lien  of  the  mortgage  credit- 
ors; because,  in  the  first  place,  the  bondholders,  for  their  own  in- 
terest, were  parties  to  an  arrangement  by  which  the  sale  of  the  trust 
property  was  arrested,  and  the  unsecured  creditors  deprived  of  their 
right  to  satisfaction  out  of  the  surplus  which  we  may  reasonably  as- 
sume would  have  resulted  from  the  sale ;  second,  because,  as  a  part 
of  the  same  arrangement,  the  entire  property  of  the  defendant  com- 
pany was  transferred  to  the  Wabash  Company,  leaving  the  defend- 
ant company  without  any  means  whatever  to  pay  its  debts,  and  this 
with  the  consent  of  the  bondholders,  for  their  benefit,  and  with  their 
co-operation ;  third,  because  the  bondholders,  by  the  same  arrange- 
ment, received  a  new  and  ample  security  for  their  debts  in  the  per- 
sonal obligation  of  the  Wabash  Company,  and  agreed  to  surrender  and 
exchange  their  Missouri,  Iowa  &  Nebraska  bonds  for  those  of  the  Wa- 
bash Company. 

It  is  not  necessary,  to  the  right  of  intervention  to  participate  in  a 
trust  fund  in  custodia  Ugis,  that  the  intervenor  should  first  obtain 
judgment  at  law,  or  that  he  should  have  any  lien  upon  the  fund. 
Barton  V.  Barbour,  104  U.  8,  126. 

The  exceptions  to  the  master's  report  are  therefore  overruled,  and 
a  decree  will  be  entered  establishing  the  liens  of  tbe  interveners  in 
accordance  with  this  opinioa. 
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ALLAN  V.  GiLLET,  JflX*!.* 

{Oireuit  Oovrt,  W.  D.  Louisiana.    March  Term,  1884.) 

Fraud— Executor— -PuROHABB  of  Hortgaobd  Propbrtt— -BssuLinro  Trubt. 
An  executor  who  negotiates  a  mortgage  upon  part  of  his  decedent's  estate,  to 
provide  funds  for  a  child  and  devisee  of  such  decedent,  cannot  afterwards  pur- 
chase the  mortgage  land  under  foreclosure  proceedi^ngs  and  hold  it  for  himself. 
The  quality  of  his  estate  therein  will  be  a  resulting  trust  for  the  benefit  of  the 
child  for  whom  the  mortgage  was  made. 

Demurrer. 

Brady  A  Ring,  for  oomplainant* 

Ballenger,  Mott  <t  Terry,  for  defendant. 

BoABMAN,  J.  The  bill  shows  that  Mrs.  F.  B.  Allan,  widow,  a  citi- 
zen of  Kentucky,  is  a  devisee  under  the  will  of  James  Morgan,  who 
died  in  Texas  in  A.  D.  1866,  leaving  an  estate  consisting  almost  en- 
tirely of  many  thousand  acres  of  wild  lands  lying  in  various  parts  of 
the  state;  that  Gillet,  whom  complainant  now  sues,  though  appointed, 
jointly  with. 6.  A.  Ball,  executor,  took  charge  of,  and  alone  adminis- 
tered, Morgan's  succession.  She  complains  that,  being  in  necessi- 
tous circumstances,  she  repeatedly  demanded  of  him  her  one-seventh 
interest  in  said  estate;  but  that  he,  by  unlawful,  wrongful,  and  un- 
necessary delays  in  the  management  and  settlement  of  the  succession, 
made  it  impracticable  for  her  to  secure  her  said  interest,  or  to  make 
it  available  for  the  maintenance  of  herself  and  children;  that,  being 
denied  by  him  any  relief  for  seven  years,  she  and  her  husband,  who 
could  not  or  did  not  contribute  anything  to  her  support,  entreated 
and  requested  defendant  to  let  her  have  her  portion,  or  some  part 
of  it,  or  to  arrange  for  her  in  some  way  so  as  to  make  the  same 
available  for  her  relief;  that  he  refused  then  to  sell  the  property,  or 
any  part  of  it,  though  under  the  will  and  law  he  had  full  power  to  sell 
the  lands  without  any  order  or  process  of  the  court;  but  that,  in- 
stead of  selling  the  lands,  he  suggested  that  she  and.  her  husband 
could  obtain  money  by  mortgaging  her  said  interest,  then  under  his 
administration,  and  offered  his  assistance  to  negotiate  a  loan  for  her ; 
that,  acting  under  his  suggestions  and  promises,  she  executed  her 
note,  with  a  mortgage  on  her  said  interest,  payable  six  months  after 
date,  1872,  for  $1,200,  which  he  had  discounted  for  her;  that  when 
he  suggested  the  mortgaging  of  her  property,  and  offered  to  secure 
the  loan,  he  knew  her  condition,  her  poverty,  and  her  inability  to  pay 
the  note  at  maturity,  unless  he  made  her  interest  in  the  succession, 
then  in  his  hands  as  executor,  available  for  that  purpose,  as  he 
promised  to  do;  that,  believing  that  be  would  not  allow  a  foreclosure 
of  the  mortgage,  she  gave  the  said  note,  which  otherwise  she  would 
not  have  done;  that  she  believed  in  and  relied  on  his  promises  and 

1  We  are  indebted  to  Talbot  BtiUman,  Esq.,  of  the  Monroe,  Louisiana,  bar,  for 
this  opinion. 
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intention  to  protect  her  interest  until  a  short  while  after  the  negotia- 
tion of  the  note,  when  he  informed  her,  unless  she  or  husband  paid 
the  note  at  maturity,  her  interest  would  be  sold  under  the  mortgage. 

Complainant  further  alleges  that  at  the  time  the  note  became  due 
the  said  executor  had  in  his  hands  the  proceeds  of  a  sale  or  sales  of 
a  part  of  the  lands  made  by  him  under  the  provisions  of  the  will ; 
that  until  he  was  forced  by  law,  in  1877,  he  never  made  any  show- 
ing or  account  to  any  one;  that  at  the.  time  of  the  sale  he  was  the 
only  person,  likely,  who  knew  the  location  or  value  of  the  lands,  and 
that  he  never  gave  her  any  information  as  to  their  location  or  value; 
that  in  withholding  this  information  he  had,  took,  and  exercised  an 
undue  advantage  over  her,  and  all  other  persons  interested  in  the 
sale  or  purchase  of  the  interest  sold,  which,  she  alleges,  was  bid  in 
by  him  for  much  less  than  it  was  worth;  that  he  should  be  held  in 
equity  to  have  purchased,  not  for  himself,  but  for  her;  that  she  has 
in  vain  endeavored  to  exercise  her  lawful  right  of  redeeming  the  same, 
and  she  now  prays  for  equitable  relief. 

This  statement  of  her  complaint  is  a  summary  of  the  bill  to  which 
the  demurrer  is  filed.  There  are  other  allegations  which  seem  to  be 
only  illustrative  of  her  demand  for  relief. 

In  considering  the  case  presented  in  this  summary,  it  appears,  at 
the  time  of  the  sale,  there  had  been  no  partition  or  settlement  of  any 
kind  of  the  succession,  and  the  title  to  all  the  property,  except  to  that 
which  may  have  been  sold,  remained  just  where  it  was  at  Morgan's 
death ;  that  Gillet  held  the  lands  in  indivision,  for  all  persons  in- 
terested, just  as  they  came  into  his  hands.  Under  this  statement, 
did  Gillet,  as  the  executor,  occupy  such  a  relation  to  the  particu- 
lar property  sold  under  the  mortgage,  or  to  the  complainant,  as  to 
forbid  him  now  to  hold  the  interest  of  complainant  ? 

In  Michovd  v.  Girod,  4  How.  552,  it  was  held  that  a  purchase  by 
an  executor  of  the  property  of  the  testator  is  fraudulent  and  void, 
though  the  sale  was  at  public  auction,  judicially  ordered,  and  a  fair 
price  was  paid;  that  a  purchase  by  a  trustee  of  a  particular  property 
of  which  he  has  the  sale,  or  in  which  he  represents  another,  or  which 
he  holds  in  a  fiduciary  way  for  another,  carries  fraud  on  the  f«ice  of 
it;  and  Justice  Swayne  quotes  with  an  emphatic  approval  the  follow- 
ing rule  in  equity  from  Sir  Edwaed  Suodsn's  chapter  on  'Turchases 
by  Trustees,  Agents,"  etc. : 

**It  may  be  laid  down  as  a  general  proposition  that  trustees,  •  *  • 
agents,  commissioners  of  bankrupts,  assignees  of  bankrupto,  solicitors  to  the 
commission,  auctioneers,  creditors  wtio  have  been  consulted  as  to  the  mode 
of  sale,  or  any  persons  whOf  by  their  connection  with  any  other  person^  or  by 
being  employed  or  concerned  in  his  affairs,  have  acquired  a  knowledge  of  his 
property,  are  incapable  of  purchasing  such  property  themselves,  ♦  »  * 
For  if  such  persons  having  a  confidential  character  were  permitted  to  avail 
themselves  of  any  knowledge  acquired  in  that  capacity,  they  might  be  in- 
duced to  conceal  their  information,  and  not  to  exercise  it  for  the  persons  rely- 
ing on  their  integrity.    The  characters  are  inconsistent." 
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This  nile  in  equity  is  not  denied  by  defendant's  counsel.  They  con- 
tend that  the  thing  sold  was  not  the  testator's  property;  that  it  was 
only  fk  right  to  a  part  of  an  estate,  and  it  was  sold  at  no  instance  of 
Gillet's,  but  for  a  debt  incurred  of  her  own  choice  and  will;  that  he 
occupied  no  relations  to  her,  or  to  the  property  sold,  that  forbade 
him  to  purchase  it  for  himself;  that  he  was  not  her  guardian  to 
protect  her  against  improvident  acts.  Does  this  rule,  declaring,  as 
it  admittedly  does,  that  trustees,  agents,  and  all  persons  holding  con- 
fidential relations  to  another  are  included  in  that  part  of  the  rule 
italicized,  apply  to  Gillet?  The  thing  upon  which  the  loan  nego- 
tiated by  him  was  secured,  was  a  seventh  part  of  the  many  thou- 
sand acres  of  land  which  he,  at  the  time  of  the. mortgage  and  sale, 
held  for  the  testator's  representatives,  and  of  which  he  had,  in  con- 
sequence of  his  being  the  sole  manager  and  administrator  of  Morgan's 
estate  for  many  years,  acquired  a  knowledge  of  the  location  and 
value  of  the  lands  which,  likely,  no  one  else  could  have  possessed, 
and  which,  it  would  seem,  he  should  not  in  fair  dealing,  under  all 
the  circumstances  shown  in  the  bill,  have  used,  except  for  the  benefit 
of  all  persons  with  whom  he  (as  executor  or  otherwise)  occupied  any 
special  or  general  fiduciary  relations.  It  is  not  at  all  clear  to  me 
that  the  force  of  the  rule  invoked  in  this  case  can  be  broken  or  less- 
ened, because,  as  is  suggested,  the  sale  at  which  he  purchased  the 
particular  property  was  made  to  satisfy  a  debt  against  the  property 
which  she  had  incurred,  instead  of  being  made  to  satisfy  a  debt 
against  the  succession;  for  the  fact  that  she,  instead  of  the  testator, 
incurred  the  debt,  did  not  take  the  thing  sold  out  of  the  executor's 
hands;  nor  did  the  fact  that  she  mortgaged  her  interest  in  the  suc- 
cession sever  their  relations,  or  make  the  particular  property  sold  the 
property  of  a  stranger  or  third  person,  so  far  as  Gillet  was  concerned. 

It  is  further  suggested  in  the  argument  that  there  was  nothing  to 
prohibit  the  executor  from  purchasing  the  interest  of  Mrs..  Allen,  she 
being  sui  juris,  for  himself;  and  as  the  sale  was  made  by  or  for  her- 
self, to  satisfy  a  creditor  of  hers,  there  is  nothing  in  the  rule  to  forbid 
the  purchase  Gillet  made.  That  he  could  have  purchased  from  her 
her  part  of  the  succession  is  true;  but  it  has  been  uniformly  held 
that  where  a  trustee  directly  or  indirectly  purchases  of  his  cestui  que 
trust  sui  juris,  it  must  appear  that  it  was  deliberately  agreed  or 
understood  between  them  that  the  relation  shall  be  considered  as 
dissolved,  and  "that  there  is  a  clear  contract,  ascertained  to  be  such 
after  a  jealous  and  scrupulous  examination  of  all  the  circumstances, 
and  it  is  clear  that  the  cestui  que  trust  intended  that  the  trustee  should 
buy,  and  there  is  no  fraud,  concealment,  and  no  advantage  taken 
by  the  trustee  of  information  acquired  by  him  as  trustee."  Church 
V.  Marine  Ins.  Co.  1  Mason,  341.  As  the  bill  shows  just  the  opposite 
of  these  fair  conditions,  it  is  not  necessary  to  discuss  the  sugges- 
tion as  to  the  competency  of  an  executor  to  purchase  of  the  cestui 
que  trust  sui  juris. 
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It  will  be  observed  in  this  case  that  the  complainant  does  not  rest 
her  demand  for  equitable  relief  solely  upon  the  fact  that  Gillet,  in 
his  position  as  executor,  was  forbidden  to  purchase  her  property  for 
himself,  for  the  bill  makes  certain  charges  and  complaints  in  rela- 
tion to  the  advice,  acts,  transactions,  and  promises  of  Gillet  in  man- 
aging the  estate  and  in  negotiating  the  loan,  which  show,  aside  from 
his  being  the  executor  of  the  estate,  that  he  was,  or  may  have  been, 
connected  with  her,  and  with  her  said  interest,  and  with  the  debt  for 
which  it  was  sold,  in  such  a  fiduciary  or  confidential  way  as  to  forbid 
him  to  purchase  for  himself.  It  will  be  seen  that  the  rule  we  are  con- 
sidering, and  the  public  policy  which  its  enforcement  is  intended  to 
conserve,  is  not  limited  to  prohibiting  an  executor,  trustee,  or  agent 
from  combining  the  dual  character  of  vendor  and  vendee,  as  Gillet 
would  certainly  have  done  if  he  had  purchased  the  whole  or  any  part 
of  his  testator's  property  at  a  sale,  judicial  or  otherwise,  made  to  pay 
Morgan's  debts,  or  to  effect  a  partition  of  the  lands.  To  prohibit  this 
combination  of  inconsistent  characters  in  an  agent,  is  clearly  one  of 
the  essential  purposes  of  the  rule  in  equity,  and  of  the  policy  of  the 
law  as  laid  down  in  Davoue  v.  Fanning,  2  Johns.  Gh.  252,  and  in 
the  cases  reviewed  by  the  learned  judge  in  his  examination  of  that 
noted  case;  but  it  goes  further,  and  makes  it  inequitable,  under  the 
allegations  of  complainant's  bill,  for  Gillet,  not  considering  his  ca« 
pacity  as  executor,  to  hold  the  property  herein  involved  otherwise 
than  as  a  resulting  trust  for  the  beneficiary  now  suing  for  equitable 
relief. 

Demurrer  overruled. 


GooDYSAB  BuBBEB  Co.  V.  GooDYEAB*s  BuBBEB  Mfg.  Co.  and  othors. 
(GirouU  Court,  8.  D.  Nevo  York,    August  16, 1884.) 

1.  Tradb-Nahb— Right  of  Gobporatioh  to  Acquibb— IinPBiNaEicBin?  bt  Ak* 

OTHBR  GoRPOBATION. 

A  corporation  may  acquire  a  property  right  to  the  use  of  a  name  other  than 
its  original  corporate  name  as  a  tracle-marlc,  or  as  incidental  to  the  good- will  of 
a  business,  as  well  as  an  individual ;  and  if  it  has  acquired  such  a  right,  it  can- 
not be  deprived  thereof  by  the  assumption  of  such  name  subsequently  by  an- 
other corporation,  whether  the  latter  selects  its  name  by  the  act  of  corporators 
who  organize  under  the  general  laws  of  the  state,  or  the  name  is  selected  for  it 
in  a  special  act  by  a  legislative  body. 

2.  Bamb — Priortt—Evidkncb— Injunction — **Qoodybab  Rubbbb  CoMPAirr*' — 

**  Gk)0DYBAR*8  Rubber  Mpo.  Co." 

Upon  examination  of  the  evidence  in  case  at  bar,  hM,  that  the  "  €k>odvear 
Rubber  Company  "  was  entitled  to  an  injunction  restraining  the  defendant  m>m 
using  the  name,  **Qoodyear'B  Rubber  Mfg.  Co." 

In  Equity. 

W.  W.  MacFarland,  for  complainant. 
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F.  H.  Betts  and  Stephen  P.  Kellogg,  for  defendants. 

WaliiAGb,  J.  The  complainant  is  a  corporation  organized  under 
the  laws  of  New  York,  in  1872,  by  its  present  corporate  name.  The 
defendant  is  a  corporation  organized  under  the  laws  of  Connecticut, 
in  1847,  by  its  present  corporate  name.  Each  corporation  seeks  to 
enjoin  the  other,  the  complainant  by  bill  and  the  defendant  by  cross- 
biit,  from  using  the  name  *' Goody  ear's  Bubber  Mfg.  Co."  Both  par- 
ties concede  this  name  to  be  practically  identical  with  complainant's 
name.  The  parties  are  competitors  in  the  manufacture  and  sale  of 
rubber  goods,  and  have  their  principal  places  of  business  in  the  city 
of  New  York.  Each  insists  that  it  has  acquired  the  right  to  the  use 
of  the  name  in  dispute,  and  that  such  name  has  become  a  valuable 
adjunct  of  its  business;  and  each  insists  that  the  other  has  endeav- 
ored and  is  now  attempting,  by  a  wrongful  use  and  appropriation  of 
the  name,  to  divert  the  custom  of  the  other.  As  each  party  concedes 
that  the  right  to  use  the  name  for  the  purposes  of  its  business  is  a 
valuable  property  right,  and  asserts  that  such  use  by  the  other  is 
vexatious,  embarrassing,  and  necessarily  tends  to  pecuniary  injury, 
the  controversy  manifestly  resolves  itself  mainly  into  a  question  of 
title  to  the  name.  It  is  incumbent  upon  one  of  the  parties  to  estab- 
lish a  lawful  right  to  use  the  name  as  against  the  other,  and  the  party 
which  does  this  will  be  entitled  to  the  relief  prayed  for. 
.  The  name  of  a  corporation  has  been  said  to  be  the  '*knot  of  its  com- 
bination," without  which  it  cannot  perform  its  corporate  functions. 
Smith,  Merc.  Law,  133.  It  has  neither  the  right  nor  the  power  to 
change  the  corporate  name  originally  selected  without  recourse  to  such 
formal  proceedings  for  the  purpose  as  may  be  authorized  by  the  laws 
under  which  it  has  been  incorporated,  or  by  the  consent  of  the  author- 
ity from  which  its  charter  is  derived.  Nevertheless,  it  may  become 
known  by  another  name  by  usage;  and  the  courts  have  frequently 
treated  acts  done  and  contracts  entered  into  by  corporations  under  an- 
other name,  as  though  done  or  entered  into  by  it  with  the  true  name. 
Minot  V.  Cwrtis,  7  Mass.  441 ;  South  School-dist.  v.  Blakeslee,  18  Conn. 
227;  Eastham  v.  Blackburn  Ry.  Co.  23  Law  J.  Exoh.  (N.  S.)  199; 
Boisgerard  v.  N.  Y.  Banking  Co.  2  Sandf.  Ch.  23.  There  is  no  reason 
why  a  corporation  may  not  acquire  a  property  right  to  the  use  of  an- 
other name  as  a  trade-mark,  or  as  incidental  to  the  good-will  of  a 
business,  as  well  as  an  individual;  and,  if  it  has  acquired  such  a  right, 
it  will  of  course  be  protected  in  its  enjoyment  to  the  same  extent  as 
an  individual  would  be.  It  cannot  be  deprived  of  the  right  by  the 
assumption  of  the  name  subsequently  by  another  corporation,  and  it 
is  immaterial  whether  the  latter  selects  its  name  by  the  act  of  corpo- 
rators who  organize  under  the  general  laws  of  a  state,  or  whether  the 
name  is  selected  for  it  in  a  special  act  by  the  legislative  body.  Man- 
ifestly, if  the  defendant  had  no  right  to  use  the  name  by  which  the 
complainant  was  incorporated,  or  one  practically  identical  with  it,  at 
the  time  of  the  latter's  incorporation,  the  title  of  the  complainant  is 
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dear,  because  it  adopted  the  name  formally,  publicly,  and  legitimately, 
for  all  its  corporate  purposes.  The  defendant  insists  that  it  had  ac- 
quired a  prior  right  to  the  use  of  the  name ;  that  this  right  took  its 
origin  as  early  as  1862,  and  by  a  gradual  process  of  development  had 
ripened  into  a  good  title  before  complainant  was  incorporated. 

Neither  party  makes  any  claim  of  exclusive  right  to  use  the  word 
''Goodyear"  alone,  that  word  having  become  a  generic  term  of  de- 
scription applied  to  a  large  class  of  India-rubber  fabrics  before  either 
party  became  a  corporation,  or  to  the  word  "Goodyear"  in  combina- 
tion with  "rubber."  There  were  trading  concerns  called  the  "Good- 
year Metallic  Shoe  Co,,"  "The  Goodyear  Rubber  Works,"  and  the 
''Goodyear  Bubber  Emporium,"  before  either  party  claimed  the  right 
to  the  name  in  controversy. 

The  defendant's  theory,  as  sustained  by  the  proofs,  is  that,  begin- 
ning in  1862,  when  it  ceased  to  confine  itself  to  the  manufacture  of 
gloves,  and  engaged  in  manufacturing  and  selling  rubber  goods  gen- 
erally, its  customers  occasionally  addressed  it  in  their  correspondence 
by  various  abbreviated  names,  such  as  "  Goodyear 's  Bubber  Mfg. 
Co.,"  "Goodyear  Rubber  Co.,"  Goodyear's  Co.,"  "Goodyear's  I.  R. 
Company;"  "Goodyear  Company,"  and  other  abbreviations;  that  the 
use  of  such  abbreviated  addresses  by  its  customers  gradually  increased^ 
so  that  in  1871  the  defendant  received  nearly  200  letters  addressed 
to  the  Goodyear  Rubber  Company,  and  nearly  100  to  the  Goodyear 
Rubber  Mfg.  Co.  On  the  other  hand,  the  proofs  show  that  during 
this  time  the  defendant  received  many  thousands  of  letters  yearly; 
that  the  letters  addressed  to  it  by  other  names  were  comparatively  a. 
small  number,  averaging  not  over  500  a  year,  but  embraced  upwards 
of  70  varieties  of  names ;  and  that  its  correct  corporate  name  waa 
usually  adopted  by  its  correspondents  and  patrons. 

It  is  not  claimed  that  the  officers  or  agents  of  the  defendant  were 
accustomed  during  any  part  of  this  period  to  use  any  other  than  its 
corporate  name,  or  assumed  the  right  to  do  so  until  after  the  com- 
plainant commenced  business.  To  the  contrary,  they  were  solicitous 
and  painstaking  to  correct  the  tendency  of  its  customers  to  address 
it  by  any  other  than  its  corporate  name;  and  it  was  their  practice 
to  send  envelopes  to  customers  with  its  correct  name  printed  upon 
them,  to  prevent  the  occurrence  of  such  mistakes.  Concisely  stated, 
the  question  would  seem  to  be,  whether  the  defendant  can  appropriate 
to  itself  the  various  misnomers  applied  to  it  by  the  carelessness  or 
inaccuracy  of  a  comparatively  small  number  of  its  customers  during 
a  period  of  10  or  11  years,  notwithstanding  the  zealous  and  active 
measures  of  its  managers  to  repress  the  practice,  and  their  success 
\n  preventing  it  from  ripening  into  a  general  usage. 

It  would  hardly  be  contended  that  an  individual  could  found  a 
claim  of  possessory  right  to  any  species  of  property  upon  the  unau- 
thorized conduct  of  other  persons,  or  maintain  that  he  had  adopted, 
a  name  symbolizing  his  products,  or  identifying  his  personalty  with 
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his  business,  by  protesting  against  its  use ;  and  of  course  a  corpora- 
tion does  not  occupy  a  different  position.  The  proofs  show  that  there 
was  no  general  recognition  of  the  defendant  among  its  customers  by 
any  other  than  its  corporate  name,  and  no  adoption  by  the  defend- 
ant of  a  different  name,  and  it  must  be  held  that  the  occasional  or 
persistent  use  of  the  misnomer  by  a  few  of  the  defendant's  customers 
gave  no  privilege  to  the  defendant  to  a  monopoly  in  the  use  of  the 
name. 

If  the  proofs  warranted  the  inference  that  the  complainant  as- 
sumed a  name  by  which  the  defendant  was  known  for  the  fraudulent 
purpose  of  deceiving  the  public,  and  of  supplanting  the  defendant  in 
the  good- will  of  its  business,  the  court  woidd  not  only  refuse  to  assist 
the  complainant,  but  would  intervene  to  protect  the  defendant.  A 
careful  reading  of  the  proofs  fails  to  disclose  the  existence  of  any  such 
design,  or  of  any  intention  to  adopt  a  name  with  which  the  defendant 
had  already  become  appreciably  identified.  The  case  is  destitute  of 
evidence  to  indicate  that  the  complainant's  corporators  were  aware 
or  had  reason  to  suppose  that  the  defendant  had  become  known  to 
any  extent  by  any  other  name  than  its  corporate  name.  So  far  as 
appears,  they  had  no  knowledge  that  defendant's  customers  ever  ad- 
dressed it  by  other  names.  Nor  is  there  anything  in  the  proofs  to 
justify  the  insinuation  that  the  complainant  was  organized  for  the 
purpose  of  annoying  the  defendant  by  illegitimate  competition.  It 
does  appear  that  the  persons  who  organized  the  complainant  had 
been  the  managers  and  agents  of  another  corporation,  the  Rubber 
Clothing  Company,  which  for  many  years  had  been  a  competitor  of 
the  defendant  at  the  city  of  New  York;  that  propositions  for  a  con- 
solidation of  this  company  with  the  defendant  had  been  somewhat 
discussed  between  their  respective  managers  without  result;  and  that 
shortly  afterwards  the  complainant  was  organized.  For  a  time  its 
affairs  were  transacted  at  the  office  of  the  Rubber  Clothing  Company, 
and  the  two  concerns  maintained  very  intimate  relations,  as  might  be 
expected  from  the  circumstance  that  the  managers  were  the  same 
persons  in  both.  But  the  salient  facts  that  the  new  corporation 
started  with  a  cash  capital  of  $500,000  and  engaged  in  new  branches 
of  trade  while  the  old  company  continued  in  business,  sufficiently  re- 
fute any  theory  that  complainant  was  not  a  bona  fide  concern.  If  it 
should  be  conceded  that  the  two  concerns  were  practically  one,  and 
that  the  main  object  of  the  complainant's  organization  was  to  enable 
the  Rubber  Clothing  Company  to  assume  a  new  name, — one  which 
would  represent  a  corporation  dealing  in  rubber  articles  generally,  in- 
stead of  in  clothing  only,— ^there  would  be  no  occasion  for  censure  be- 
cause the  new  name  was  better  adapted  to  describe  the  business  of 
the  corporation.  The  Rubber  Clothing  Company  had  long  ceased  to 
manufacture  and  sell  clothing  only,  and  had  become  engaged  in  sell- 
ing rubber  goods  generally.  It  was  undoubtedly  intended  by  those 
who  organized  the  new  concern  to  engage  in  the  general  rubber  trade 
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upon  a  more  eztenBive  scale  than  that  of  the  old  company.  The 
name  selected  was  an  appropriate  one,  and  those  who  adopted  it  had  a 
perfect  right  to  do  so,  provided  they  did  not  know  or  have  reason  to  be- 
lieve that  by  doing  so  they  would  interfere  with  the  business  of  the  de- 
fendant. The  fact  seems  to  be  that  both  the  Bubber  Clothing  Com- 
pany and  the  defendant  were  doing  business  under  names  that  were 
somewhat  misleading  to  such  persons  as  had  not  learned,  by  business 
intercourse  with  them,  that  they  were  manufacturers  and  dealers  in 
rubber  goods  generally.  It  would  have  been  entirely  proper  for  either 
of  them  to  adopt  a  new  name.  The  complainant  adopted  a  new  name 
first,  and  if  it  was  only  the  Bubber  Clothing  Company  with  a  new 
name,  the  defendant  had  no  right  to  complain  so  long  as  the  name 
did  not  serve  to  engender  unfair  competition  and  deceive  the  trade. 
As  has  been  said,  however,  it  was  a  new  concern  with  a  large  capital, 
and  contemplating  enlarged  business  operations,  and  the  proofs  do 
not  show  that  its  corporators  were  moved  to  select  its  name  by  any 
illicit  motive  towards  the  defendant.  If  the  name  selected  was  one 
calculated,  by  its  similarity  to  defendant's  name,  to  lead  to  confusion 
of  business,  and  to  confounding  the  identity  of  the  two  corporations, 
it  might  well  be  urged  that  those  who  adopted  it  should  abide  by  the 
consequences,  although  they  were  innocent  in  their  intentions,  and 
not  ask  a  court  of  equity  to  protect  them  against  the  inconveniences 
which  might  follow.  But  the  defendant,  not  content  that  the  conse- 
quences shall  rest  where  they  fall,  insists  upon  the  exclusive  right  to 
use  the  name,  and  since  the  complainant  assumed  it  has  issued  no- 
tices and  circulars  to  the  trade,  and  put  up  a  sign  calling  itself  by 
the  complainant's  name.  Upon  the  same  theory  it  can  also  claim 
the  exclusive  right  to  use  the  multitude  of  misnomers  applied  to  it 
from  time  to  time  by  its  careless  customers.  It  has  a  distinctive 
name  of  its  own,  which  it  formally  adopted,  and  which  has  been  care- 
fully preserved  by  its  agents  until  the  complainant  selected  one.  It 
ought  not  to  complain  now  because  the  latter  was  the  first  to  avail 
itself  of  the  choice  of  selection  out  of  all  unappropriated  names.  Cer- 
tainly, it  cannot  be  permitted  to  appropriate  the  complainant's  name, 
or  one  substantially  identical,  and,  by  asserting  itself  as  the  Goodyear 
Bubber  Company,  mislead  the  public  to  the  detriment  of  the  com- 
plainant. 

A  decree  is  ordered  for  complainant,  and  the  cross-bill  of  the  de- 
fendant is  dismissed. 
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LuTTiEs  and  others  v.  Hollendeb  and  others. 

(OiTMit  Oaurt^  6. 2>.  I^ew  York.    August  9, 1884.) 

Trade-Mabks— Statb  Laws. 

The  rights  and  remedies  conceming  trade-marks  generally  depend  upon 
the  laws  of  the  states,  common  or  statutory,  and  not  upon  the  laws  of  the 
United  States. 

In  Equity. 

Samuel  T.  Smith,  for  orators. 

Louis  G.  Raegener,  for  defendants. 

Wheeleb,  J.  Bights  and  remedies  pertaining  to  trade-marks  gen- 
erally depend  upon  the  laws  of  the  state,  common  and  statutory, 
and  not  upon  the  laws  of  the  United  States.  Trade-mark  Gases,  100 
U.  S.  82.  The  laws  of  the  United  States  now  in  force,  under  which 
this  trade-mark  was  registered,  relate  only  to  trade*marks  specially 
used  in  commerce  with  foreign  nations,  or  with  the  Indian  tribes. 
Act  of  March  3,  1881,  (21  St.  at  Large,  c.  137,  §  1.)  They  are  par- 
ticularly  restricted  so  as  not  to  give  cognizance  to  any  court  of  the 
United  States  in  an  action  or  suit  between  citizens  of  the  same  state, 
nnless  the  trade-mark  in  controversy  is  used  on  goods  intended  to  be 
transported  to  a  foreign  country,  or  in  lawful  commercial  intercourse 
with  an  Indian  tribe.  Id.  §  11.  The  goods  on  which  the  trade- 
mark in  question  is  used  are  not  intended  to  be  transported  to  any 
foreign  country,  nor  for  any  Indian  tribe,  but  are  mineral  waters  sold 
for  consumption  in  the  cit^^  of  New  York;  and  the  parties  are  all 
citizens  of  the  state  of  New  York. 

As  this  case  is  now  presented,  the  orators  are  not  entitled  to  main- 
tain it  in  this  court,  and  this  motion  for  a  preliminary  injunction 
must  be  denied. 


CoNHBOTioirr  Mutual  Life  Ins.  Go.  v.  Gbawfobd  and  others. 

{Oir&uii  Gcwrt,  N.  D.  lUinais.    August  S,  1884) 

1.  HORTOAOB— MOBTOAOBB  NoN-RssmBNT  —  UxriTBD  Statbs  Ckbcuit  Coubt-* 
Dbcbbb. 

A  mortgagee,  resideat  in  a  state  other  than  that  of  the  mortgagor,  may  file 
his  bill  for  foreclosure  in  the  United  States  circuit  court,  and  obtain  a  decree, 
upon  case  shown. 

S.  Bamb— Rbdbmption  bt  Judoicbnt  Crbditor— Bulbs  of  Coubt. 

A  judgment  creditor  may  redeem  premises  from  a  sale  under  Judgment  or 
decree  of  a  United  States  court  by  suing  out  execution  upon  his  Judgment  in 
the  ordinary  manner,  placing  his  execution  in  the  hands  of  the  proper  officer 
to  execute,  and  paying  the  money  needed  to  redeem  in  the  hands  of  the  clerk 
of  the  United  States  court,  together  with  the  commissions  of  the  clerk  for  re- 
ceiving and  paying  the  money. 
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8.  Same— Payment  of  3Ionet  to  Sheriff. 

Under  the  system  of  the  United  States  court,  payment  of  money  into  the 
hands  of  the  sheriff  is  no  redemption  of  premises  sold  under  decree  of  foreclos- 
ure passed  by  that  court,  when  the  United  States  court  has,  by  its  rules,  pro- 
vided that  the  redemption  money  shall  be  paid  to  its  clerk. 

In  Equity. 

Isliamf  Lincoln,  Barry  dt  Ryerson,  for  complainaiit. 

C,  M,  Osborn,  for  defendant. 

Blodgett,  J.  The  bill  in  this  case  seeks  to  set  aside  a  sheriff's 
deed  as  a  cloud  upon  complainant's  title,  and  the  defendant  demurs 
to  the  bill.  The  main  facts  alleged  in  the  bill  are  briefly  these: 
Complainant  held  a  mortgage  against  W.  H.  W.  Gushman,  and  filed 
a  bill  to  foreclose  it  in  this  court,  and  obtained  a  decree.  A  large 
number  of  lots  were  included  in  the  mortgage,  which  were  sold  sepa- 
rately, separate  bids  being  made  on  each  lot.  The  sale  was  reported 
to  the  court  by  the  master,  and  confirmed,  and  none  of  the  defend* 
ants  redeemed  from  the  sale  daring  the  12  months  succeeding  the 
sale,  but  after  that  time,  and  before  the  expiration  of  15  months, 
Crawford,  who  had  obtained  a  judgment  against  the. original  mort- 
gagor in  the  state  court,  sued  out  an  execution  upon  his  judgment, 
placed  it  in  the  hands  of  the  sheriff  of  Cook  county,  and  directed  a 
levy  to  be  made  upon  a  portion  of  the  lots  sold  under  this  decree. 
He  then  proceeded  to  pay  to  the  sheriff  the  money  requisite  to  re- 
deem the  lots  now  in  question  (being  only  a  portion  of  those  sold 
under  the  decree)  from  the  sale,  and  had  the  usual  advertisement 
and  sale  made  that  the  statutes  provide  for  the  purpose  of  consum- 
mating the  redemption,  and  at  the  proper  time  received  a  sheriff's 
deed.  The  money  for  the  purpose  of  redemption  was  never  paid  to 
the  clerk  of  this  court,  nor  tendered  to  the  complainant. 

There  being  no  notice  brought  home  to  the  court,  in  any  form, 
that  these  premises  had  been  redeemed  in  pursuance  of  the  rules  and 
practice  of  this  court,  the  complainant  became  entitled  to  a  deed 
from  the  master,  in  the  due  course  of  time,  for  all  the  lots  sold  under 
its  decree,  and  now  claims  under  its  decree  of  foreclosure  and  the 
sale.  The  defendants  claim  title  under  the  alleged  redemption  by 
Crawford. 

In  July,  1878,  long  prior  to  the  proceedings  in  question,  this  court 
adopted  certain  rules  for  regulating  the  redemption  from  sales  in  this 
court,  in  cases  where  redemption  is  allowed  by  the  statute  of  the 
state  of  Illinois.  These  rules  were  adopted  in  accordance  with  the 
suggestion  made  by  the  supreme  court  of  the  United  States  in  Brine 
V.  Ins.  Co.  96  U.  B.  627,  and  they  have  since  been  confirmed  in  the 
case  of  the  Connecticut  Mutual  Life  Ins.  Co.  v.  Cushman,  108  U.  S. 
56;  S.  C.  2  Sup.  Ct.  Bep.  236;  and  the  court  there  holds,  in  sub- 
stance, that  it  is  not  only  within  the  power,  but  it  is  the  duty,  of  the 
federal  court,  when  rights  are  given  by  a  state  statute,  to  adjust  the 
practice  of  the  court  by  its  rules,  so  as  to  secure  and  protect  the 
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property  rights  given  by  the  statute.  In  the  same  case  it  is  also  held 
that  the  rules  adopted  by  this  court  were  within  the  scope  and  power 
of  the  court,  and  such  as  it  was  not  only  the  right  but  the  duty  of  the 
court  to  adopt.  This  court,  by  the  rules  of  1878,  provided  that  re- 
demption should  be  made  by  a  judgment  creditor  from  a  sale  under 
a  judgment  or  decree  of  this  court,  by  the  creditor  suing  out  his  exe- 
cution in  the  ordinary  manner  on  his  judgment,  placing  his  execution 
in  the  hands  of  the  proper  officer  to  execute,  and  paying  the  money 
needed  to  redeem  into  the  hands  of  the  clerk  of  this  court,  together 
with  the  commissions  of  the  clerk  for  receiving  and  paying  out  the 
money.  Xhe  redeeming  creditor  in  this  case  ignored  these  rules,  and 
undertook  to  make  a  redemption  by  paying  his  money  to  an  officer 
not  known  to  this  court,  and  not  within  its  control,  and  with  whom 
the  court  had  no  relations  whatever,  and  with  whom,  it  seems  to  me, 
it  is  not  in  the  power  of  the  redeeming  or  judgment  creditor  to  bring 
the  complainant  or  this  court  into  relations.  The  complainant,  being 
a  non-resident  corporation,  had  the  right  to  seek  this  forum  as  the 
one  through  which  it  would  enforce  its  lien  on  these  lots,  and  was  not 
obliged  to  look  to  any  state  court  or  its  officers  for  the  purpose  of  oh- 
taining  the  money,  after  this  court  had  made  rules  of  procedure. 

I  am  therefore  of  opinion  that,  upon  the  showing  made  by  this 
bill,  the  redemption  was  totally  void,  and  that  the  demurrer  to  the  bill 
should  be  overruled. 


Beed  t;.  Atlantic  &  P.  B.  (Jo. 

[Otrcuit  Court,  8.  D,  New  York.    August  26, 1S84.) 

Bbctbiok  of  Oourt  of  Co-ordivatb  Jurisdiction— ATLAimo  Ss  Pacific  Rail- 
way Company— Right  to  Dividends. 

As  it  has  been  decided  by  a  court  of  co-ordinate  Jurisdiction,  in  an  action 
brought  by  the  Pacific  RaUroad  (of  Missouri)  to  recover,  amone  other  things, 
the  oividends  agreed  to  be  paid  to  its  stockholders  by  the  defendant  in  the  lease 
between  the  two  corporations,  that  the  right  of  action  for  the  dividends  is  in  the 
corporation  and  not  in  the  individual  stockholders,  this  court,  in  a  suit  upon 
the  same  lease,  brought  by  one  of  the  stockholders  to  recover  part  of  the  same 
dividends,  follows  that  decision,  and  judgment  for  defendant  is  ordered. 

it  Law. 

E.  L.  Andrews,  for  plaintifiF. 

Oeo.  Zabriskie  and  John  E,  Burrill,  for  defendant, 

Wallace,  J.  It  has  been  decided  by  a  court  of  co-ordinate  juris- 
diction, in  an  action  brought  by  the  Pacific  Railroad  (of  Missouri)  to 
recover,  among  other  things,  the  dividends  agreed  to  be  paid  to  its 
stockholders  by  the  defendant  in  the  lease  between  the  two  corpora- 
tions, that  the  right  of  action  for  the  dividends  is  in  the  corporation 
and  not  in  the  individual  stockholders.     It  would  be  unseemly  for  this 
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court,  in  a  suit  upon  the  same  lease  brought  by  one  of  the  stockhold- 
ers to  recover  part  of  the  same  dividends,  to  hold  the  contrary.  Such 
a  decision  might  result  in  two  judgments  against  the  defendant  for 
the  same  dividends.  Under  such  circumstances,  as  was  well  said  in 
Goodyear  Dental  Vulcanite  Co.  v.  FFittw,  1  Ban.  &  A.  678:  •*Eveiy 
suggestion  of  propriety  and  fit  public  action  demands"  that  the  de« 
cision  made  ''be  followed  until  modified  by  the  appellate  court.*' 
Judgment  is  ordered  for  defendant. 


BooBBS  and  others  v.  Bowbbmar. 

{CireuU  Court,  8.  2>.  New  Fork.    August  22. 1884.) 

Pbacticb  akd  Procbdxtbb — Rbmittero  Fast  of  Ysbdiot— When  Allowed^ 

KlQHT  of  AFPBAIi. 

A  trial  court,  in  a  meritorious  case,  will  not  allow  a  plaintiff  to  remit  a  part 
of  the  amount  for  which  a  verdict  has  been  rendered,  when  such  reduction  will 
deprive  the  defendant  of  an  opportunity  to  have  the  decision  reviewed  in  an 
appellate  court. 

At  Law. 

Wheeler  dt  Souther^  for  complainants. 

Wallace,  J.  The  plaintiffs  ask  leave  to  remit  part  of  the  amount 
for  which  the  verdict  in  this  case,  by  direction  of  the  court,  was  ren- 
dered in  their  favor.  The  result,  if  such  a  reduction  of  the  judgment 
to  be  entered  is  permitted,  would  be  to  reduce  the  judgment  below 
the  sum  of  (5,000,  and  thereby  preclude  the  defendants  from  a  re- 
view by  writ  of  error  to  the  supreme  court.  Undoubtedly,  it  is  com- 
petent for  the  trial  court,  in  the  exercise  of  judicial  discretion,  to  allow 
such  a  reduction  to  be  made;  but  such  a  discretion  should  be  very 
carefully  and  sparingly  exercised.  Certainly,  this  is  not  a  case  where 
the  court  should  willingly  deprive  the  defendants  of  an  opportunity 
to  review  the  decision.  As  is  said  in  Thompson  v.  ButUr^  95  U.  8. 
694,  696,  "if  the  object  of  the  reduction  is  to  deprive  an  appellate 
court  of  jurisdiction  in  a  meritorious  case,  it  is  to  be  presumed  the 
trial  court  will  not  allow  it  to  be  done."  It  is  far  from  clear  that  the 
plaintiffs  were  entitled  to  recover,  and  a  verdict  was  directed  for  them 
with  grave  doubt  as  to  the  correctness  of  the  conclusions  reached  by 
the  court.  It  is  a  peculiarly  meritorious  case  for  the  consideration 
of  the  appellate  court. 

The  motion  of  the  plaintiffs  is  denied. 
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United  States  v.  Benjamin. 

{CireuU  Court,  D.  California.    August  18, 1884) 

Public  Lands —Gutting  Timber  on  MiNBRAii  Lands  in  Galifobnia — Aot  of 
JUNS  3,  1878,  Chs.  150, 151. 

Timber  upon  mineral  lands  in  the  state  of  Galifornia  is  protected  and  gov- 
emed  by  the  proyisions  of  the  act  of  June  3,  1878,  o.  151,  (20  St.  at  Large,  89,1 
made  sperifically  applicable  to  that  state,  and  not  by  the  general  provisions  of 
chapter  150  of  the  act  of  June  3, 1878,  (20  St.  at  Large,  88.)  which  can  only  oper- 
ate upon  <<  mineral  districts,"  if  any  there  be,  not  specifically  provided  for  by 
designating  the  particular  state  or  territory  in  which  it  is  situated  by  name. 

I^emurrer  to  special  answer,  and  motion  to  strike  out  a  portion  as 
immaterial. 

S.  G.  Hilbom,  U.  S.  Atty.,  for  plaintiff. 

Oeo.  Q.  Blanchard,  for  defendant. 

Sawyeb,  J.  The  IFnited  States  bring  this  action  to  recover  the 
value  of  lumber  alleged  to  have  been  manufactured  from  timber  trees 
unlawfully  cut  on  the  public  lands.  The  defendant,  as  a  justifica- 
tion, specially  answers  that  the  trees  from  which  the  lumber  in  ques- 
tion was  manufactured  grew  and  were  cut  "in  a  mineral  district  of 
the  United  States/'  known  as  such  throughout  the  state,  and  so  rec- 
ognized by  the  customs  of  miners  and  the  decisions  of  the  courts, 
and  designated  "The  Georgetown  Mineral  and  Mining  District,'*  be- 
ing "in  the  mineral  belt  of  said  state  of  California  and  county  of 
El  Dorado;"  that  defendant  was  and  is  a  citizen  of  the  United 
States,  and  a  bona  fide  resident  of  said  "Georgetown  Mineral  Dis- 
trict;" that  the  land  on  which  said  trees  grew  was  public  land  of  the 
United  States,  mineral  in  character,  and  not  subject  to  entry  under 
existing  laws  of  the  United  States,  except  as  mineral  lands ;  that  the 
lumber  "was  used  in  said  mineral  district  and  adjoining  mineral  dis- 
tricts of  said  county  of  El  Dorado  for  building,  agricultural,  mining, 
and  other  domestic  purposes,  but  principally  for  mining  purposes; 
that  said  timber  was  felled,  removed,  and  used  for  the  said  purposes, 
♦  *  *  in  accordance  with  the  rules  and  regulations  prescribed  by 
the  secretary  of  the  interior;"  and  that  said  timber  "was  felled  and 
removed,  and  said  acts  committed,  under  a  license  from  the  United 
States,  under  and  by  virtue  of  an  act  approved  June  3,  1878,  enti- 
tled "An  act  authorizing  the  citizens  of  Colorado,  Nevada,  and  other 
territories  to  fell  and  remove  timber  on  the  public  dpmain  for  min- 
ing and  domestic  purposes." 

The  act  under  which  defendant  attempts  to  justify,  provides — 
''That  all  citizens  of  the  United  States,  and  other  persons  bona  fide  resi- 
dents of  the  state  of  Colorado,  or  Nevada,  or  either  of  the  territories  of  New 
Mexico,  Arizona,  Utah,  Wyoming,  Dakota,  or  Montana,  and  all  other  min- 
eral districts  of  the  United  States,  shall  be  and  are  hereby  authorized  and  per- 
mitted to  fell  and  remove,  for  building,  agricultural,  mining,  or  other  do- 
mestic purposes,  any  timber,  or  other  trees  growing  or  being  on  the  public 
lands,  said  lands  being  mineral  and  not  subject  to  entry  under  existing  laws 
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of  the  United  States,  except  for  mineral  entiy  in  either  of  said  states,  terri- 
tories, or  districts  of  which  such  citizens  or  persons  may  be  at  the  time  bona 
fide  residents,  subject  to  such  rules  and  regulations  as  the  secretary  of  the 
interior  may  prescribe  for  the  protection  of  the  timber,  and  of  the  under- 
growth growing  upon  such  lands,  and  for  other  purposes." 

The  United  States  attorney  insists  that  this  act  is  not  applicable 
to  the  state  of  California,  and,  consequently,  it  ean  afford  no  justifi- 
cation of  the  acts  complained  of.  The  defendant,  on  the  other  hand, 
contends  that  the  words  ''all  other  mineral  districts  of  the  United 
States*'  embrace  every  ^'mining  district,"  recognized  as  such  by  the 
customs  of  miners  of  the  locality  embracing  it,  in  whatever  state  or 
territory  it  may  be  situated.  A  similar  question  arose  in  the  cir- 
cuit court  for  the  district  of  Oregon  in  U.  S.  v.  SmUh,  in  which  Deadt, 
J.,  after  a  full  and  careful  consideration  of  the  question,  held  that 
the  act  did  not  apply  to  the  state  of  Oregon.  U.  S.  v.  Smith,  8  Sawy. 
101;  S.  C.  11  Fed.  Rep.  487.  If  it  does  not  apply  to  Oregon,  for 
similar  reasons  it  is  inapplicable  to  California. 

After  a  careful  consideration  of  the  question  I  am  constrained  to 
concur  in  the  conclusion  reached  by  the  district  judge  of  Oregon,  and 
hold  the  provision  to  be  inapplicable  to  California. 

If  this  act  stood  alone,  the  position  taken  by  the  defendant's  coun- 
sel would  not  be  without  plausibility.  But,  unfortunately  for  him,  it 
does  not  stand  alone.  On  the  same  day  another  act  was  passed, 
specifically  applicable  to  timber  lands  in  the  states  of  California,  Ore- 
gon, Nevada  and  Washington  Territory,  which  contains  provisions 
wholly  inconsistent  with  the  provisions  relied  on  in  the  act  relating 
specifically  to  Colorado  and  the  territories  therein  named.  It  does 
not  appear  which  act  was,  in  fact,  first  passed,  but  probably  it  was 
the  first-mentioned  act  relating  to  Colorado,  etc.,  as  that  is  desig- 
nated in  the  statutes  as  chapter  150,  while  the  act  relating  to  Cali- 
fornia, etc.,  is  numbered  chapter  151  of  the  Statutes.  See  20  St. 
88,  89.  If  the  latter  act  is  to  be  treated  as  a  subsequent  statute,  it 
repeals  the  inconsistent  provisions  of  the  prior  act,  as  it  expressly 
provides  that  "all  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed/'  Section  6.  But  the  most 
favorable  \iew  for  the  defendant  is  to  regard  the  two  statutes,  as  they 
were  both  passed  on  the  same  day,  as  constituting  but  one  statute, 
the  former  part  of  the  act  making  specific  provisions  for  Colorado, 
and  the  other  states  and  territories  named ;  and  the  subsequent  pro- 
visions of  the  act  making  like  specific  provisions  for  California  and 
the  other  state  and  territories  therein  named.  So  viewing  the  stat- 
ute, we  must,  if  possible,  construe  all  the  provisions  in  such  manner 
that  every  part  can  stand  and  have  effect. 

In  such  cases,  also,  loose  general  provisions  of  doubtful  import  in 
the  former  part  of  the  statute  must  yield  to  subsequent  clear  and 
specific  provisions,  which  are  so  explicit  as  to  admit  of  but  one  con- 
struQtion.    The  clause,  ''all  other  mineral  districts  of  the  United 
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States,"  in  the  first-named  act,  as  shown  by  Deadt,  J.,  in  the  case 
already  cited,  is  very  general  and  exceedingly  indefinite  and  uncer- 
tain as  to  its  application ;  while  the  provisions  of  the  other  act  are 
made  specifically  applicable  to  the  state  of  California  by  terms  so  clear 
and  explicit  as  not  to  be  open  to  any  other  construction.  The  most 
that  can  be  said  of  the  general  clause  is  that  it  can  only  refer  to 
'*all  other  mineral  districts  of  the  United  States'*  not  otherwise  spe- 
cifically pointed  out  by  other  provisions  of  the  act, — the  two  acts  be- 
ing regarded  as  one.  But  California  is  otherwise  specifically  pro- 
vided for.  In  my  judgment  the  timber  upon  the  public  lands  in  the 
state  of  California  is  protected  and  governed  by  the  provisions  of  the 
second  act,  made  specifically  applicable  to  California,  and  not  by  the 
loose  general  provision  of  the  first  act,  which  can  only  operate  upon 
**mineral  districts,**  if  any  there  be,  not  specifically  provided  for,  by 
designating  the  particular  state  or  territory  in  which  it  is  situated  by 
name. 

To  hold  otherwise  would  be  to  make  the  specific  and  certain  yield 
to  the  general,  indefinite,  and  uncertain,  which  would  be  contrary  to 
the  well-established  canons  of  statutory  construction.  The  second 
act  expressly  provides  "that  after  the  passage  of  this  act  it  shall  be 
unlawful  to  cut,  or  cause  or  procure  to  be  cut,  or  wantonly  destroy, 
any  timber  growing  on  any  lands  of  the  United  States  in  said  states 
and  territories,"  of  which  California  is  the  first  specifically  named jn 
the  act :  "provided,  that  nothing  herein  contained  shall  prevent  any 
miner  or  agriculturist  from  clearing  his  land  in  the  ordinary  working 
of  his  mini?ig  claim,  or  preparing  lus  farm  for  tillage,  or  from  taking 
the  timber  necessary  to  support  his  improvements."  Thus  it  will  be 
seen  tbat  the  right  to  cut  timber  is  much  more  restricted  as  applied 
to  the  states  and  territory  named  in  this  act  than  the  right  conferred 
on  the  residents  of  the  states  and  territories  named  in  the  other  act. 
In  this  act  the  right  is  limited  strictly  to  the  miner  and  agriculturist, 
and  is  restricted  to  cutting  timber  on  his  own  mining  claim  or  farm, 
and  to  the  purpose  of  clearing  the  land  in  the  "ordinary  working  of 
his  mining  claim,**  or  "preparing  his  farm  for  tillage,"  and  to  "tak- 
ing the  timber  necessary  to  support  his  improvements."  The  part  of 
the  answer  in  question  does  not  show  defendant  to  be  either  a  miner 
or  farmer,  or  that  he  cut  the  timber  on  his  own  mining  or  farming 
claim,  or  that  he  did  it  for  any  of  the  designated  purposes.  Indeed, 
he  does  not  attempt  to  bring  himself  within  the  provisions  of  this  act 
relating  specifically  to  California,  but  he  relies  wholly  on  the  other 
act,  which  specifically  relates  to  Colorado,  and  the  other  territories 
and  districts  therein  named,  in  general  indefinite  terms,  which  latter 
act  is  much  more  liberal  in  its  provisions  than  the  other. 

It  follows  that  the  facts  alleged  are  insufficient  to  constitute  a  de- 
fense, and,  if  true,  are  wholly  immaterial. 

The  demurrer  must  be  sustained^  and  the  motion  to  strike  out 
granted;  and  it  is  so  ordered. 
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UhBAT  and  others  v.  Qoioesilveb  Muhng  C!o« 

(Circuit  Court,  D.  California.    August  18, 1884.) 

JnsTSDTcnov  of  Oircuit  CouRT—Birrr  aoadtst  FoRBiaN  CospoRATioif— Whbrb 
Bbought  — Act  of  1876,  i  1  — Waiver  of  Exbmftion  —  AFPoiNTMiEiiT  of 
AoENT,  UPON  "Whom  Process  may  bb  Served. 

The  act  of  congress  prescribing  the  place  where  a  person  may  be  sued  Is  not 
one  affecting  the  general  Jurisdiction  of  the  courts.  It  is  rather  in  the  nature 
of  a  personal  exemption  in  favor  of  a  defendant,  which  he  may  waive;  and 
when  a  foreign  corporation,  in  pursuance  of  the  laws  of  a  state  in  which  it 
carries  on  business,  designates  a  person  upon  whom  process  may  be  served,  it 
thereby  consents  to  be  sued  in  the  district  embracing  snch  state,  and  waives 
the  exemption  granted  to  it  under  the  act  of  congiess. 

Motion  to  Quash  Service  of  Subpoena. 

Wm.  Matthews,  for  motion. 

L.  D.  Latimer,  contra. 

Sawyer,  J.  The  defendant  is  a  corporation  organized  and  existing 
under  the  laws  of  New  York,  working  a  quicksilver  mine  in  Santa  Clara 
county,  California.  A  statute  of  California,  passed  in  1872,  (St.  Cal. 
1871-72,  p.  826,)  requires  every  corporation  created  by  the  laws  of 
any  other  state,  doing  business  in  this  state,  "to  designate  some  person 
residing  in  the  county  in  which  the  principal  place  of  business  of  said 
corporation  in  this  state  is,  upon  whom  process  may  be  served,  *  *  * 
and  file  such  designation  with  the  secretary  of  state.  *  *  *  And 
it  shall  be  lawful  to  serve  on  such  person  so  designated  any  process 
issued  as  aforesaid,"  etc.  Foreign  corporations  complying  with  this 
provision  enjoy  certain  specified  advantages,  and  those  not  comply- 
ing are  subjected  to  certain  prescribed  disabilities.  In  pursuance  of 
the  provisions  of  said  statute  of  California,  the  defendant,  on  July 
18,  1872,  filed  in  the  office  of  the  secretary  of  state  of  the  state  of 
California,  a  document  under  the  seal  of  the  corporation,  and  signed 
by  its  president  and  secretary,  whereby  "James  fi.  Bandall,  who  re- 
sides in  New  Almaden,  Santa  Clara  county,  in  the  state  of  California, 
being  the  county  in  which  the  principal  place  of  business  of  said 
company  is,  as  the  person  upon  whom  process  issued  *  *  *  may 
be  served."  The  subpoena  in  this  case  was  served  in  due  form  upon 
said  James  B.  Bandall. 

It  is  claimed  on  behalf  of  defendant  that  under  the  act  of  congress 
of  1875,  relating  to  the  jurisdiction  of  the  United  States  courts,  sec- 
tion 1,  it  is  not  liable  to  be  sued  in  the  United  States  circuit  court 
for  the  district  of  California,  or  elsewhere  in  the  national  courts  out 
of  the  state  of  New  York.  Said  statute  provides  *'that  no  civil  suit 
shall  be  brought  before  either  of  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  timo 
of  serving  such  process  or  commencing  such  proceeding,"  etc. 

It  is  insisted  that  a  corporation,  under  the  decisions  of  the  United 
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States  supreme  court,  can  only  be  regarded  as  an  inhabitant  of  the 
state  under  whose  laws  it  derives  and  continues  its  existence,  and, 
for  similar  reasons,  that  it  cannot  be  found  in  any  other  state,  and 
therefore  it  is  not  liable  to  be  sued  in  any  other  state;  and  so  it  has 
been  heretofore  frequently  held  in  this  and  other  circuits,  where  there 
were  no  other  facts  or  circumstances  to  affect  the  question.  But  the 
supreme  court  has  directly  held  that  this  provision  of  the  United 
States  statute  "is  not  one  affecting  the  general  jurisdiction  of  the 
courts.  It  is  one  rather  in  the  nature  of  a  personal  exemption  in 
favor  of  a  defendant,  and  it  is  one  which  he  may  waive  ;**  and  that 
filing  a  designation  of  a  person  upon  whom  service  may  be  made  in 
another  state,  in  pursuance  of  the  laws  of  such  state,  requiring  a 
party  to  be  designated  upon  whom  service  of  process  may  be  made, 
is  a  waiver  of  its  privilege,  and  constitutes  a  consent  to  be  sued  in 
such  state.  In  Ex  parte  SchoUenberger^  96  U.  S.  377,  878,  the  su- 
preme court  says  upon  this  subject : 

"A,  corporation  cannot  change  its  residence  or  its  citizenship.  It  can  have 
its  legal  home  only  at  the  place  where  it  is  located,  by  or  under  the  authority 
of  its  charter;  but  it  may,  by  its  agents,  transact  business  anywhere,  unless 
prohibited  by  its  charter,  or  excluded  by  local  laws.  Under  such  circum- 
stances it  seems  dear  that  it  may,  for  the  purpose  of  securing  business,  con- 
sent to  be  'found*  away  from  home,  for  the  purposes  of  a  suit,  as  to  matters 
growing  out  of  its  transactions.  The  act  of  congress  prescribing  the  place 
where  a  person  may  be  sued,  is  not  one  affecting  the  general  jurisdiction  of 
the  courts.  It  is  rather  in  the  nature  of  a  personal  exemption  in  favor  of  a 
defendant,  and  it  is  one  which  he  may  waive.  If  the  citizenship  of  the  par- 
ties is  sufficient,  a  defendant  may  consent  to  be  sued  anywhere  he  pleases, 
and  certainly  jurisdiction  will  not  be  ousted  because  he  has  consented.  Here 
the  defendant  companies  have  provided  that  they  can  be  found  in  a  district 
other  than  that  in  which  they  reside,  if  a  particular  mode  of  proceeding  is 
adopted,  and  they  have  been  so  found.  In  our  opinion,  therefore,  the  circuit 
court  has  jurisdiction  of  the  causes,  and  should  proceed  to  hear  and  decide 
them." 

Similar  views  are  announced  in  Railroad  Co.  v.  Harris,  12  Wall. 
65;  St.  Clair  v.  Cox,  106  U.  S.  366-357;  S.  C-  1  Sup.  Ct.  Rep. 
854;  N.  E.  Mut.  Life  Ins.  Co.  v.  Woodworth,  111  U.  S.  146 ;  S.  C. 
4  Sup.  Ct.  Bep.  364.  Like  rulings  have  been  made  many  times  in 
the  various  circuit  courts. 

The  defendant  having  designated  a  person  upon  whom  process 
maybe  served  in  pursuance  of  the  requirements  of  the  statute  of  Cal- 
ifornia, it  has  thereby  consented  to  be  sued  in  the  district  of  Califor- 
nia, and  waived  the  exemption  granted  to  it  under  the  act  of  congress. 
The  service  was  upon  the  person  so  designated  by  defendant,  and  is 
in  all  respects  regular. 

The  motion  to  quash  the  service  must  be  denied;  and  it  is  so  or- 
dered. 

v.2lp,no.5— 19 
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Frakeuk  Ins.  Go.  v.  Seabs.* 

[dreuit  Court,  8.  D.  Ohio,  W.  D.    July  2, 1884.) 

1.  Principal  Ain>  Agbnt— Insurance— Aobnt  Obdbreb  to  Cakobl  Pouct— 

Default  of  Bubaoent  or  Broker. 

Where  an  insarance  company  had  ordered  8.,  Its  a^ent,  to  cancel  a  policy 
-which  he  had  written,  the  policy  containing  a  stipulation  for  its  canoellation, 
and  a  loss  occurred  to  the  company  through  the  failure  to  have  the  policy  can- 
celed, In  an  action  by  the  company  against  B.,  ?iM,  that  8.  was  not  reheved 
from  liability  by  showing  t^at  he  had  directed  the  broker,  who  placed  the  in- 
surance with  him,  to  have  the  policy  canceled.  The  broker,  in  procuring  the 
cancellation,  was  the  agent  of  8.,  and  8.  was  responsible  for  the  broker's  de- 
fault. 

2.  Same— Custom— Brokers. 

in  such  action  it  is  incompetent,  for  the  purpose  of  so  relieving  8.  from  lia- 
bility, to  prove  a  custom  to  procure  the  cancellation  of  policies  through  the 
broker  placing  the  insurance  with  the  company's  agent. 
8.  8ame — Charge  of  Court— What  Amounts  to  Negligence. 

In  such  action  it  was  not  error  to  charge  the  jury  that,  if  the  broker  called 
at  the  place  of  business  of  the  insured  and  finding  him  absent  made  no  Inquiiy 
whether  any  one  present  was  authorized  to  receive  for  the  insured  the  un- 
earned premium,  when  in  fact  such  a  person  was  present,  and  there  was  no 
other  step  taken  to  eifect  a  cancellation  until  a  loss  occurred,  the  broker  was 
guilt}*^  of  negligence,  for  which  8.,  the  defendant,  was  liable. 
4.  Bbasonable  Time— Question  of  Law,  when.  I 

What  is  a  reasonable  time,  is  always,  where  the  facts  are  undisputed,  a  ques*  ' 

tion  exclusively  for  the  court.  I 

At  Law.  ' 

Wilhy  <t  Wald,  for  plaintiflF. 

Burnet  dk  Burnet,  for  defendant. 

Sage,  J.  The  motion  for  a  new  trial  is  upon  two  grounds :  First, 
that  the  court  erred  in  refusing  to  permit  the  defendant  to  introduce 
testimony  to  prove  a  custom  to  procure  the  cancellation  of  a  policy 
of  insurance  by  the  agency  of  the  broker  who  placed  the  insurance 
with  him, — a  custom,  the  defendant  offered  to  prove,  of  universal 
prevalence,  not  only  at  Cincinnati,  where  the-  policy  which  the  de- 
fendant was  ordered  by  the  plaintiff  to  cancel  was  issued,  and  where  ' 
the  property  insured  was  located,  but  also  at  Boston,  the  place  of  the 
home  office  of  the  plaintiff. 

On  the  twenty-second  of  May,  1882,  the  defendant,  then  plain- 
tiff's agent  at  Cincinnati,  issued  plaintiff's  policy  to  the  Central  Oil 
Company,  of  which  a  Mr.  Upson  was  sole  proprietor,  insuring  cer- 
tain oil  works  in  the  sum  of  $750  against  loss  by  fire.  On  the  twenty- 
seventh  of  the  same  month  the  defendant  wrote  advising  the  plaintiff 
of  the  insurance.  The  letter  was  received  at  Boston  on  the  twenty- 
ninth,  and  the  plaintiff  immediately  mailed  an  order  to  the  de- 
fendant to  cancel  the  policy.  That  letter,  it  was  admitted,  was 
received  by  the  defendant  by  due  course  of  mail,  which  it  was  in 

j 

1  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinnati  bar.  ! 
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evidence  would  bring  it  to  Cincinnati  on  the  first  or  second  of  Jone, 
and  to  the  defendant,  who  received  his  mail  by  carriers'  delivery, 
possibly  on  the  first,  probably  on  the  morning  of  the  second,  and 
certainly  not  later  than  the  morning  of  the  third  of  June.  On  the 
day  of  his  receipt  of  the  order  the  defendant  notified  the  broker,  who, 
acting  for  Upson,  had  placed  the  insurance,  and  requested  him^  to 
cancel  the  policy.  The  policy,  which  was  for  one  year,  at  6  per  cent, 
premium,  contained  a  provision  for  its  cancellation  at  any  time  by 
payment  to  the  assured  of  the  unearned  premiuhi.  The  broker  called 
at  Upson's  place  of  business,  and  learning  that  he  was  absent  from 
the  city  and  would  return  on  the  seventh,  made  no  inquiry  whether 
any  one  was  authorized  to  represent  him,  and  said  nothing  about  the 
cancellation  of  the  policy.  There  was  present  at  Upson's  place  of 
business  his  representative,  authorized  to  receive  money  for  him  in 
his  absence.  Within  a  day  or  two  the  defendant  asked  the  broker 
if  he  had  canceled  the  policy,  and  being  answered  in  the  negative, 
urged  him  to  attend  to  it  without  delay.  Nothing  further  was  done 
until  the  morning  of  the  seventh  of  June,  when  the  defendant  and 
the  broker  went  to  Upson's  place  of  business  and  found  him  there, 
he  having  returned  that  morning,  and  found,  also,  the  property  in- 
sured in  flames.  The  loss  was  total.  The  plaintiff  settled  with  the 
assured  by  the  payment  of  $700.  This  action  was  brought,  to  re- 
cover the  same  from  the  defendant. 

None  of  the  facts  above  stated  were  disputed  at  the  trial,  and  they 
include  substantially  all  that  appeared  in  evidence. 

When  the  defendant  offexied  to  introduce  testimony  tending  to 
prove  the  custom  to  notify  the  broker  to  cancel  the  policy,  no  objec- 
tions had  been  made  to  the  selection  of  this  broker  for  that  purpose, 
and  the  plaintiff's  counsel  stated  in  the  hearing  of  the  court  and  jury 
that  no  such  objection  woul<}  be  made.  The  court,  therefore,  ruled 
that  the  testimony  was  immaterial,  and  excluded  it,  but  stated  that 
it  would  be  admitted  if  any  objections  were  made  to  the  employment 
of  the  broker.  None  were  made.  The  court  charged  the  jury  that 
the  defendant  was  not  bound  personally  to  cancel  the  policy,  and 
that  he  had  the  right  to  direct  the  broker  to  cancel  it.  Unless  the 
proof  of  the  custom  was  to  serve  some  other  and  additional  purpose,  the 
defendant  lost  nothing  by  its  exclusion.  But  the  defendant's  claim 
is,  in  effect,  that  by  notifying  the  broker  to  cancel  the  policy,  and 
afterwards,  when  he  learned  that  the  broker  had  not  canceled  it, 
urging  him  to  do  so,  he  discharged  his  duty  and  freed  himself  from 
liability,  and  he  depends  upon  the  proof  of  the  custom  to  sustain  him 
in  this  claim.  I  do  not  think  the  proposition  a  sound  one.  The  de- 
fendant was  the  plaintiff's  agent.  It  was  his  duty  to  obey  the  order 
to  cancel  the  policy.  That  was  an  obligation  of  his  contract  of 
agency.  The  broker  was  the  agent  of  the  assured ;  he  was  not  the 
agent  of  the  plaintiff.  It  is  true  that  his  agency  for  the.  assured 
terminated  with  the  placing  of  the  insurance.     But  all  his  interests 
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in  this  matter  were  with  the  assured.  The  custom  to  procure  the 
cancellation  of  the  policy  by  the  agency  of  the  broker,  doubtless  had 
its  origin  in  the  desire  of  insurance  agents  to  retain  the  good-will  of 
brokers  with  whom  they  had  dealings.  It  is  to  the  advantage  of  the 
broker  to  have  the  opportunity  to  substitute  other  insurance  for  a 
canceled  policy,  and  thereby  prevent  the  loss  of  his  commissions  or 
of  the  business  of  the  assured,  his  principal.  There  is  no  objection 
to  the  insurance  agent  favoring  the  broker  by  giving  him  the  conduct 
of  the  cancellation,  provided  the  agent  does  not  thereby  sacrifice  the 
interests  of  his  principal,  the  insurance  company.  The  broker  natu- 
rally desires  to  keep  alive  the  policy  which  the  company  has  ordered 
to  be  canceled,  until  he  can  substitute  another  policy  equally  ac- 
ceptable to  the  assured.  It  is  not  remarkable,  therefore,  that  in- 
stances have  occurred,  as  stated  in  one  of  the  affidavits  filed  in  sup- 
port of  the  motion,  where  the  broker  has  suffered  more  than  a  month 
to  elapse  after  notification  before  canceling  a  policy.  To  hold  that 
the  agent  of  the  insurance  company,  under  instructions  to  cancel  a 
policy,  discharges  his  duty  and  frees  himself  from  further  responsi- 
bility by  notifying  the  broker  according  to  custom,  and  leaving  the 
matter  entirely  in  his  hands,  would  be  in  direct  conflict  with  the  prin- 
ciple of  the  ruling  in  Orace  v.  American  Cent.  7f»«.  Co.  109  U.  S.  278, 
S.  G.  3  Sup.  Gt.  Bep.  207,  that  it  is  not  competent  to  prove  a  cus- 
tom that  notice  to  the  broker  should  operate  to  cancel  a  policy.  The 
policy  issued  by  the  plaintiff  stipulates  that  it  may  be  canceled  at  any 
time  by  payment  to  the  assured  of  the  unearned  premium.  When 
the  agent  was  directed  to  cancel  the  policy  it  became  his  duty  to  pur- 
sue the  method  printed  out  in  the  policy,  and  to  do  so  promptly.  He 
might  do  this  personally,  or  through  the  broker  who  placed  the  insur- 
ance. If  he  chose  to  act  through  the  broker,  he  made  the  broker  his 
agent,  and  was  responsible  for  such  default  as  was  clearly  proven  by 
the  undisputed  evidence  upon  the  trial.  I  am  satisfied,  therefore,  that 
there  was  no  error  in  excluding  the  proof  of  the  custom. 

The  second  ground  for  the  motion  is  that  the  court  erred  in  charg- 
ing the  jury  that  the  omission  of  the  broker  to  inquire  whether  there 
was  any  person  at  the  place  of  business  of  Upson,  the  assured,  au- 
thorized to  receive  the  unearned  premium  for  him  in  his  absence, 
was  neglect  imputable  to  defendant,  and  that  the  plaintiff  was  there- 
fore entitled  to  a  verdict.  I  am  clear  that  the  defendant  is  not 
entitled  to  a  new  trial  on  this  ground.  The  defendant  received  his 
instructions  to  cancel  the  policy  not  later  than  the  morning  of  the 
third  of  June;  that  is  the  latest  date  named  in  the  testimony.  H)b 
may  have  received  them  the  morning  of  the  first,  probably  did  receive 
them  not  later  than  the  morning  of  the  second,  of  June.  The  defend- 
ant at  once  notified  the  broker.  The  broker  called  at  the  office  of  the 
assured,  and,  learning  that  he  was  absent  from  the  city,  made  no  ref- 
erence to  the  cancellation  of  the  policy,  but,  as  he  testified,  left  that 
to  be  attended  to  after  Upson's  return.      No  inquiry  was  made 
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whether  any  one  was  authorized  to  receive  money  for  him  in  his  ab- 
sence, although  bis  representative,  with  full  authority,  was  present 
and  conversed  with  the  broker.  The  payment  of  the  unearned  pre- 
mium was  all  that  was  necessary  to  cancel  the  policy.  The  insurance 
was  upon  property  classed  as  extra-hazardous.  No  further  effort 
was  made  to  obey  the  instructions  to  cancel  the  policy  until  the 
morning  of  the  7th,  and  then  the  agent  and  the  broker  arrived  on  the 
ground  when  the  property  was  on  fire.  The  court  charged  the  jury 
that  it  Was  the  duty  of  the  broker  to  make  inquiry,  and  that  if  they 
found  from  the  testimony  that  he  failed  to  do  so,  there  being,  as  was 
shown  by  the  only  testimony  offered  on  that  point,  a  person  present 
authorized  to'  receive  the  return  premium,  and  it  being  in  testimony 
and  not  controverted  that  no  other  steps  were  taken  to  cancel  the 
policy,  he  was  guilty  of  negligence  for  which  the  defendant  was  lia- 
ble, and  the  plaintiff  was  entitled  to  a  verdict. 

The  court  did  not  undertake  to  determine  what  the  facts  were.  That 
was  left  to  the  jury.  The  jury  was  instructed  that  if  the  facts  were 
as  above  stated  they  amounted  to  negligence.  This  is  in  exact  ac- 
cordance with  the  ruling  in  C,  C.  d  C.  R.  R;  v.  Crawford^  24  Ohio 
St.  631,  where  it  was  held  that  "if  all  the  material  facts  touching 
the  alleged  negligence  be  undisputed,  or  be  found  by  the  jury,  and 
admit  of  no  rational  inference  but  that  of  negligence,  the  question  of 
negligence  becomes  a  matter  of  law  merely,  and  the  court  should  so 
charge  the  jury."  This  ruling  is  in  harmony  with  the  general  current 
of  authority  upon  the  subject.  There  is  another  view  which  might 
have  been  taken  had  the  statement  of  what  the  defendant  expected 
to  prove  in  reference  to  the  custom  been  as  broad  when  the  ruling 
was  made  excluding  the  testimony  as  is  presented  in  the  affidavit 
upon  this  motion.  At  the  trial  the  offer  was  to  prove  a  custom  au- 
thorizing the  agent  to  employ  the  broker  who  placed  the  insurance 
to  cancel  the  policy.  The  affidavits  add  that  the  agent  would  hesi- 
tate for  some  time,  the  length  of  time  varying  with  the  circum- 
stances,— in  some  instances  as  long  as  several  weeks, — before  interfer- 
ing with  the  broker  in  the  cancellation  of  the  policy.  In  so  far  as 
this  feature  of  the  custom  may  be  construed  as  giving  to  the  agent, 
or  to  the  broker,  the  right  to  determine  what  is  a  reasonable  time 
within  which  to  cancel  the  policy,  I  think  the  custom  is  bad,  and 
should  not  be  recognized.  On  receipt  of  his  instructions  it  becomes 
the  duty  of  the  agent  to  cancel  the  policy,  or  to  have  it  canceled  by 
the  broker,  within  a  reasonable  time.  The  agent  is  justified  in  em- 
ploying the  broker,  because  of  the  urgency  of  the  order  and  the  mul- 
tiplicity of  his  own  engagements,  to  facilitate  prompt  cancellation, 
and  not  that  the  broker  may  exercise  his  discretion  as  to  the  time  to 
cancel  the  policy,  or  delay  it  until  he  can  procure  another  policy  for 
the  assured.  What  is  a  reasonable  time  is  always,  where  the  facts 
are  clear,  a  question  exclusively  for  the  court.  Wiggins  v.  Burkham^ 
10  Wall.  129.    Upon  the  trial  the  facts  were  not  disputed.    The  de- 
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lay  was  unreasonable,  and  giving  to  the  testimony  its  greatest  pro- 
bative force  in  favor  of  the  defendant,  it  was  without  sufficient  ex- 
cuse, and  the  court  might  therefore  properly  have  directed  a  verdict 
for  the  plaintiff. 

The  defendant  files  also,  in  support  of  the  motion,  the  affidavit  of 
Upson  that  the  authority  given  by  him  to  his  clerk  to  receive  money 
in  his  absence  was  only  to  receive  money  in  the  ordinary  course  of 
business.  On  the  trial,  Upson  being  absent  from  the  city,  it  was  stip- 
ulated in  writing  that  he  would  testify,  if  present,  that  his  cldrk  had 
authority  to  receive  money  in  his  absence,  and  this  waslby  consent  read 
in  evidence.  If  the  defendant  made  a  mistake  and  admitted  too 
much,  it  is  too  late  now  to  remedy  it.  Besides,  the  affidavit  does  not 
contradict  the  stipulation.  It  amounts  only  to  Upson's  construction 
of  the  authority,  and  even  if  it  were  so  limited  as  he  stated,  I  am  in- 
clined to  the  opinion,  although  the  provision  in  the  policy  for  cancel- 
lation is  to  be  strictly  construed,  that  the  agent  should  at  least  have 
left  with  the  clerk  a  certified  check,  payable  to  the  order  of  Upson,  for 
the  amount  of  the  unearned  premium. 

The  verdict  was  for  the  amount  paid  by  plaintiff  on  account  of  the 
loss,  with  interest.  As  the  defendant  in  bis  settlement  with  the  plain- 
tiff did  not  retain  the  amount  of  the  unearned  premium,  the  amount 
thereof,  with  interest,  should  be  remitted.  Upon  condition  that  this 
be  done,  the  motion  for  new  trial  will  be  overruled. 


Andebson  and  others  v.  FitzgebaIiD. 

(Oireuit  Court,  8.  D.  lozoa.    March  Term,  1884.) 

CoHTBACT — ^Action  by  Stkanobr — Demurreb. 

Defendant  entered  into  a  written  contract  with  the  Chicago,  Burlington  dfc 
Quincj  RaUway  Company  to  construct  a  certain  portion  of  its  road,  stipnlat- 
ing,  among  other  things,  that  he  **  would  pay  all  claims  against  him,  or  against 
any  subcontractor  under  him,  for  services  and  labor  performed  or  materials 
furnished  in  said  work,  and  to  pay,  or  cause  to  be  paid,  all  claims  growing  out 
of  said  work,  whether  against  him  or  any  subcontractor  under  hnn,  for  tres- 
pass and  injury  to  lands,  *  *  *  and  all  claims  for  provisions  and  supplies, 
and  bills  for  board  of  men  and  teams  engaged  upon  said  work,  and  all  similar 
claims ;  said  damages  to  be  estimated  and  paid  as  specified  in  the  pre^^eding 
clause,'*  which  provided  that  "  the  resident  engineer  should  have  the  right  to 
estimate  the  amount  of  such  damages,  and  to  pay  the  same  to  the  owner  or  oc- 
cupant of  said  property  or  land,  deducting  pn  his  first  estimate  the  amount 
paid  from  the  value  of  the  work  done.''  Another  clause  provided  that  <*  in 
all  cases  the  amount  of  claims  for  labor  and  material  furnished  to  defendant 
should  be  deducted  and  retained  by  the  company,  and  paid  to  the  claimants, 
or  held  till  such  dues  were  paid  or  otherwise  settled."  Defendant  sublet  the 
work,  and  his  contract  with  the  subcontractor  provided  that  he  should  have 
the  same  right  to  pay  claims  against  the  subcontractor  which  the  railway 
company  had  reserved  to  itself.  The  subcontractor  gave  orders  to  plaintiff  for 
various  sums  to  different  parties,  for  supplies  and  labor,  which  they  paid,  and 
for  the  amount  so  paid  they  brought  suit  against  defendant.    Udd,  that  tbe 
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ruje  tnat  tnei  party  to  be  benefited  bj  a  contract  not  under  seal  may  sue  thereon, 
although  the  promise  be  not  made  to  him,  did  not  apply,  and  that  plaintilb 
were  not  entitled  to  recover. 

At  Law. 

Baldwin  d  Wright,  Smith  McPherson,  and  McPherrin  Bros.,  for 
plaintiffs. 

Hephwm  <t  ThummeU,  W.  W.  Morsman,  and  T.  M.  Marquette  for 
defendant. 

Love,  J.  This  case  is  before  the  court  upon  the  defendant's  de- 
murrer to  the  petition. 

It  is  alleged  that  the  defendant  entered  into  a  contract  in  writing 
with  the  Chicago,  Burlington  &  Quinoy  Bailway  Company  to  con- 
stfuct  certain  sections  of  the  company's  road  in  Page  county,  Iowa, 
stipulating  among  other  things  that  the  defendant  "would  pay  all 
claims  against  him,  or  against  any  subcontractor  under  him,  for  serv- 
ices and  labor  performed  or  materials  furnished  in  said  work,  and  to 
pay  or  cause  to  be  paid  all  claims  growing  out  of  said  work,  whether 
against  him  or  any  subcontractor  under  him,  for  trespass  and  injury 
to  lands,  burning  fences,  destruction  of  timber,  use  of  lands  for  waste, 
and  all  claims  for  provisions  and  supplies,  and  bills  for  board  of  men 
and  teams  engaged  upon  said  work,  and  all  similar  claims ;  said  dam- 
age to  be  estimated  and  paid  as  specified  in  the  preceding  clause.** 
In  the  "preceding  clause"  referred  to  it  is  provided  that  "if  any  dam- 
age should  be  done  by  the  party  of  the  first  part,  or  men  in  his  em- 
ploy, to  the  lands  or  property  in  the  vicinity  of  the  work,  the  resident 
engineer  shall  have  the  right  to  estimate  the  amount  of  such  damage, 
and  to  pay  the  same  to  the  owner  or  occupant  of  said  property  or 
lands,  deducting  on  his  first  estimate  the  amount  paid  from  the  value 
of  the  work  done  under  the  contract  by  said  first  party."  It  is 
further  provided  in  another  clause  that  "in  all  cases  the  amount  of. 
claims  for  labor  and  material  furnished  to  the  party  of  the  first  part 
may  also  be  deducted  and  retained  by  the  party  of  the  second  part 
and  paid  to  such  claimants,  or  held  till  such  dues  are  paid  or  other- 
wise settled." 

It  is  further  alleged  in  the  petition  that  Fitzgerald  sublet  the  work, 
and  in  bis  agreement  with  the  subcontractor  it  was  provided  that 
Fitzgerald  should  have  substantially  the  same  right  to  pay  claims 
against  the  subcontractor  which  the  railway  company  had  reserved 
to  themselves.  It  is  further  averred  that  Stout,  the  subcontractor, 
gave  orders  to  the  present  plaintiffs,  who  were  merchants,  for  vari- 
ous sums  to  many  different  parties  for  supplies  and  labor,  and  that 
the  plaintiffs  paid  the  same.  The  plaintiffs  exhibit  their  account 
against  Stout,  amounting  to  $2,692.57,  made  up  of  a  large  number 
of  items  ranging  from  one  to  fifty  dollars,  and  consisting  of  supplies 
furnished  upon  Stout's  orders  to  laborers  on  the  work. 

The  plaintiff  seeks  to  apply  to  this  case  the  rule  that  "the  party  to 
be  benefited  by  a  oo^tract  not  under  seal  may  sue  thereon,  {^though 
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the  promise  be  not  made  to  him.''  1  Chit.  PI.  5,  (11th  Amer.  Ed.; 
7th  London  Ed.)  and  cases  cited;  Schermerhom  v.  Vanderheyden, 
1  Johns.  189;  SaiUt/  v.  Cleveland,  10  Wend.  156;  McMenomy  v. 
Ferrers,  3  Johns.  71;  Lawrence  v.  Fox,  20  N.  Y.  268,  and  the  review 
of  the  cases  in  the  dissenting  opinion.  8ee,  also,  Bali  y.  Newton, 
7  Gush.  699;  Arnold  v.  Lyman,  17  Mass.  400;  Farlow  v.  Kemp,  7 
Blackf.  544.  This  rule  is  well  settled,  but  if  we  consider  the  founda- 
tion upon  which  it  rests  we  must,  I  think,  conclude  that  it  has  but  a 
limited  application  in  our  law;  for  no  doctrines  are  better  settled 
than  that  a  stranger  to  a  contract  and  to  its  consideration  cannot  or- 
-dinarily  maintain  an  action  upon  the  contract,  and  that  one  person 
cannot  make  himself  the  debtor  of  another  without  his  consent,  ex- 
press or  implied,  by  proposing  to  confer  a  benefit  upon  him.  1  Chit. 
Gont.  (11th  Amer.  Ed.)  74,  and  cases  cited;  and  especially  the  cases 
cited  and  commented  on  in  note  x,  and  Farlow  y.  Kemp  and  Ball 
y.  Newton,  supra.  Gonsent  lies  at  the  basis  of  contracts.  There 
must  be  consent,  express  or  implied,  to  make  any  person  a  party  to 
a  contract.  No  man  can  be  made  a  party  to  a  contract  merely  be- 
cause it  confers  upon  him  a  benefit,  how  great  soever  it  may  be. 
The  reason,  therefore,  of  the  rule  above  named  must  be  that  where 
one  person  for  a  valuable  consideration  agrees  to  pay  the  debt  or  dis- 
charge the  obligation  of  his  immediate  promisee  to  a  third  person, 
the  consent  of  such  third  person  to  the  undertaking  may  be  implied. 
It  may  well,  indeed,  be  implied  that  any  person  will  consent  to  that 
which  confers  a  direct  pecuniary  benefit  upon  him,  unless  his  dissent 
appears  either  by  his  express  words  or  from  the  circumstances  of  the 
case.  It  will  not  be  contended,  I  suppose,  that  if  the  party  to  be 
benefited  by  the  promise  made  to  a  third  person  to  pay  money  to  him 
should  once  refuse  his  assent  to  the  arrangement,  he  could  afterwards 
maintain  an  action  upon  the  contract. 

Perhaps  it  would  appear,  by  a  close  scrutiny  of  the  cases,  thai  the 
doctrine  which  the  plaintiff  relies  on  proceeds  upon  promises  to  pay 
a  sum  of  money  ascertained,  or  easily  ascertainable,  to  some  desig- 
nated  person.  In  such  cases  the  consent  of  the  party  to  be  benefited 
may  well  be  presumed,  since  men  do  not  ordinarily  reject  clear  and 
certain  benefits,  which  in  turn  impose  upon  them  no  obligation.  Bat 
where  one  person  agrees  with  another  to  perform  any  uncertain,  fu- 
ture, and  contingent  obligations,  which  may  arise  out  of  contemplated 
transactions  between  the  immediate  promisee  and  third  persons  yet 
unknown  and  unnamed,  it  is  difficult  to  see  how  any  contract  could 
be  presumed  to  arise  between  the  promisor  and  such  unknown  per- 
sons. What  parties  would  be  in  existence  in  such  case  whose  assent 
could  be  implied  ?  Or  is  the  consent  of  the  unknown  parties  to  re- 
main in  abeyance  till  their  claims  arise  in  the  future  ? 

Again,  the  intention  of  the  parties  is  the  matter  chiefly  to  be  con- 
sidered in  the  construction  of  contracts.  Now,  where  one  person  agrees 
with  another  to  pay  the  debt,  or  perform  some  specific  obligations,  of 
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the  latter  to  a  designated  third  person,  it  may  well  be  inferred  that  the 
contracting  party  intends  to  bind  himself  to  such  third  person.  The 
promisor,  in  such  case,  could  discharge  his  undertaking  by  paying  a 
sum  of  money,  or  performing  a  definite  obligation,  to  a  party  named 
and  designated.  But  suppose  the  promisor  should  agree  with  his 
immediate  promisee  to  perform  indefinite  future  obligations,  which 
may  arise  out  of  transactions  in  which  the  promisee  is  concerned,  in- 
volving, possibly,  numerous  parties;  could  it  reasonably  be  inferred 
that  the  promissor  intended  to  bind  himself  directly  to  such  unnamed 
parties  upon  uncertain  future  obligations  ?  The  promisor  might  well 
be  content  to  deal  with  his  immediate  promisee,  and  bind  himself 
directly  to  him,  and  wholly  unwilling  to  expose  himself  to  the  liability 
of  being  sued  by  many  unnamed  parties  upon  contingent  obligations. 

The  foregoing  views  are  expressed  with  becoming  caution.  I  pre- 
sent them  merely  as  suggestions  which  may  serve  to  bring  the  con- 
flicting cases  into  harmony.  Independent  of  the  general  reasonings 
of  the  court,  it  is  manifest  that  upon  the  special  facts  and  circum- 
stances of  this  case  the  demurrer  is  well  taken.  In  the  present  case 
the  defendant  entered  into  direct  covenants  with  the  railway  company 
for  its  indemnity.  The  defendant  agreed  substantially  to  provide  for 
the  payment  of  all  claims  and  damages  which  might  accure  to  third 
persons  in  the  progress  of  the  work,  whether  such  claims  and  damages 
should  grow  out  of  the  operations  of  the  defendants  themselves,  or  their 
subcontractors,  and  the  contract  expressly  provided  for  a  method  by 
which  the  amounts  claimed  should  be  ascertained.  It  was  agreed  that 
the  railway  company  might  ascertain  the  sums  due  in  the  way  stip- 
ulated,  and  withhold  the  money  from  the  defendant,  and  pay  it  to  the 
claimants.  By  the  terms  of  this  contract  the  defendant  bad  a  right 
to  deal  directly  with  the  railway  company,  not  with  the  numberless 
individuals  by  whom  claims  might  be  asserted  against  subcontract- 
ors. There  is  an  essential  difiFerence  between  an  undertaking  to  an- 
swer thus  the  defendant's  promisee,  and  to  meet  directly  the  demands 
of  many  unknown  claimants  upon  future  and  contingent  obligations. 
The  defendant  might  well  intend  by  his  contract  to  do  the  one  and  not 
the  other.  In  what  way  was  the  defendant  to  adjust,  settle,  and  as- 
certain the  sums  due  upon  the  innumerable  claims  which  might  be 
asserted  against  his  subcontractors  ?  Can  it  be  presumed  that,  be- 
cause the  defendant  was  willing  to  stipulate  that  the  railway  company 
should  ascertain  the  sums  due  and  pay  them,  the  defendant  himself 
would  undertake  their  adjustment,  and  expose  himself  to  numberless 
suits  by  dissatisfied  claimants  ?  Would  not  such  a  presumption  re- 
sult in  extending  the  defendant's  contract  beyond  what  the  defendant 
can  reasonably  be  inferred  to  have  intended?  Because  he  was  will- 
ing to  expose  himself  to  the  suit  of  bis  immediate  promisee,  can  it  be 
inferred  that  he  intended  to  make  himself  liable  to  many  suits  by  un- 
known parties  upon  numberless  contingent  obligations? 

Again,  the  contract  in  question  imposed  upon  the  immediate  par- 
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ties  to  it  mutaal  and  dependent  obligations.  It  contemplated  fatnre 
duties  to  be  performed  by  both  parties.  The  defendant  could  not  be 
held  bound  to  pay  off  and  discharge  all  debts,  claims,  damages,  etc., 
that  accrued  in  the  progress  of  the  work,  unless  the  railway  company 
fulfilled  the  contract  on.  its  part.  Now,  in  this  common-law  suit  by 
a  merchant  for  supplies  to  a  subcontractor,  could  the  defendant  plead 
a  breach  of  the  contract  by  the  railway  company,  and  could  the  court, 
in  a  trial  before  a  jury,  go  into  an  inquiry  as  to  the  transactions  be- 
tween this  defendant  and  the  railway  company,  showing  a  breach  of 
the  covenants  of  the  contract,  in  order  to  bar  the  plaintiff's  action  ? 

The  court  sees  almost  insuperable  difficulties  in  maintaining  this  ac- 
tion in  a  court  of  common  law.  In  the  first  place,  how  was  Fitzger- 
ald to  ascertain  what  sums  are  due  to  the  numberless  persons — ^mer- 
chants, laborers,  mechanics,  teamsters,  material-men,  etc. — who  may 
have  entered  into  contracts  with  or  performed  labor  for  his  subcon- 
tractors ?  What  data  has  he  with  which  to  adjust  and  settle  their 
various  demands  ?  Suppose  the  claims  of  the  various  parties  referred 
to  be  contingent  and  disputed,  how  can  he  assume,  as  between  the 
claimants  and  his  subcontractor,  to  determine  them  ?  Again,  sup- 
pose Fitzgerald  should  make  a  mistake,  and,  upon  his  own  adjust- 
ment of  claims  against  the  subcontractor,  pay  to  claimants  sums  not 
due  them;  would  the  subcontractor  be  bound  by  such  an  adjustment? 
Might  he  not  show  that  Fitzgerald  had  paid  sums  not  due  from  him, 
and  compel  payment  a  second  time  of  sums  so  paid  by  Fitzgerald  to 
claimants  on  his  account?  Again,  suppose  judgment  be  entered 
here  against  the  defendant  in  the  several  actions  now  pending;  would 
the  subcontractor,  Stout,  be  bound  by  the  judgments?  He  certainly 
would  not,  and  if  the  defendant  should  pay  such  judgments  it  would 
be  open  to  the  subcontractor  to  compel  him  to  pay  them  over  again, 
by  showing  either  that  nothing  was  ever  due  to  the  claimants,  or  that, 
if  anything  was  originally  due,  full  payment  or  satisfaction  had  been 
made  by  the  subcontractor  himself. 

In  deciding  this  question,  however,  I  rely  rather  upon  the  decision 
of  the  supreme  court  in  the  case  of  National  Bank  y.  Grand  Lodge, 
98  U.  S.  123,  than  upon  any  reasonings  of  my  own.  I  can  see  no 
distinction  in  principle  between  that  case  and  the  present. 

Demurrer  sustained. 

The  decision  upon  this  demurrer  also  disposes  of  Baldwin  v.  FitZ' 
gerald,  S.  M.  Crook$  <t  Co.  v.  Same,  J.  M.  Grooke  db  Co.  v.  Sarne^ 
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CJWANN   V.  BWANir. 
{Circuit  Court,  E,  D.  Arkansas.    April  Term,  1884.) 

1.  Btats  Laws — United  Btatbb  Courts — Judicial  Notiob. 

The  circuit  courts  of  the  United  States  take  Judicial  notice  of  the  laws  of  the 
several  states. . 

2.  Contracts  Valid  Where  Made,  Valid  Everywhere— Exobptionb. 

The  general  rule  is  that  a  contract  valid  by  the  law  of  the  place  where  it  is 

made  is  valid  everywhere ;  but  there  are  exceptions  to  this  rule,  and,  among 

them,  contracts  against  good  morals,  and  that  tend  to  promote  vice  and  crime, 

.  and  contracts  against  the  settled  public  policy  of  the  state,  will  not  be  enforced, 

although  they  may  be  valid  by  the  law  of  the  place  where  they  are  made. 

8.  LoRD-8  Day  Contracts— Valid  in  Tennessee,  when. 

In  Tennessee  isolated  private  contracts  made  on  the  Lord's  day,  outside  of 
the  ordinary  calling  of  the  parties  to  them,  are  valid. 
4.  Same— Arkansas  Rule. 

/^r^Vna/aod,  contracts  made  in  Arkansas  on  the  Lord's  day  are  void;  but 
contracts  made  in  that  state,  on  that  day,  between  parties  who  observe  as  a 
day  of  rest  any  other  day  of  the  week,  agreeably  to  the  faith  and  practice  of 
their  church  or  society,  are  valid. 
6.  Same — Common  Law. 

At  the  common  law,  contracts  made  on  the  Lord's  day  were  as  valid  as  those, 
made  on  any  other  day. 

6.  Public  Policy — How  Ascertained. 

The  only  authentic  end  admissible  evidence  of  the  public  policy  of  a  state, 
on  any  given  subject,  are  its  constitution,  laws,  and  Judicial  decisions. 

7.  Lord's  Day  Acts — Police  Rbgulationb. 

The  Lord's  da^  acts  are  not  religious  regulations ;  they  are  a  legitimate  ex- 
ercise of  the  police  power,  and  are  themselves  police  regulations. 

8.  Lord's  Day  Contracts— Upon  What  Grounds  Void. 

Contracts  made  on  the  Lord's  day  are  not  void  on  religious  or  moral  grounds, 
but  upon  the  familiar  and  established  doctrine  that  when  a  statute  inflicts  a 
penalty  for  doing  an  act, — no  matter  what  that  act  may  be, — a  court  of  justice 
will  not  enforce  a  contract  made  in  violation  of  such  statute,  and  in  the  mak- 
ing of  which  the  parties  to  ii  incurred  the  prescribed  penalty.  A  penalty  im- 
plies a  prohibition  of  the  thing  itself,  on  the  doing  of  which  the  penalty  is  to 
accrue. 

9.  Same— When  Enforced. 

When,  by  the  laws  of  a  state,  a  large  class  of  its  citizens  may  lawfully  labor 
and  make  contracts  on  the  Lord's  day,  it  is  not,  in  a  legal  sense,  against  the 
public  policy  of  such  state,  nor  shocking  to  the  moral  sense  of  its  people,  for 
Its  courts  to  enforce  a  contract  made  on  that  day  in  another  state,  and  valid  by 
the  law  of  that  state. 

10.  Same — Valid  Where  Made,  Enforced  Everywhere. 

A  contract  made  on  the  Lord's  day,  and  valid  by  the  law  of  the  state  where 
made,  will  be  enforced  by  the  courts  of  another  state,  by  the  laws  of  which  such 
contract  would  be  void. 

At  Law. 

Ratcliff  d  Fletcher,  for  plaintiff, 

Clark  dt  Williams,  for  defendant. 

Caldwell,  J.  This  sait  is  founded  on  a  promissory  note  of  which 
the  defendant  is  the  maker  and  the  plaintiff  the  payee.  The  defense 
is  that  the  note  was  executed  on  the  Lord's  day.  The  proof  shows 
the  note  was  executed  on  that  day  in  the  state  of  Tennessee,  where 
the  parties  to  it  then. resided,  for  the  consideration  of  a  valid  pre- 
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existing  debt  dae  from  the  defendant  to  the  plaintiff.    There  is  no 
place  of  payment  fixed  in  the  note. 

In  Tucker  v.  West,  29  Ark.  386,  a  note  executed  in  this  state  on 
the  Lord's  day  was  held  to  be  void  ander  the  statute.  This  ooart 
takes  judicial  notice  of  the  laws  of  the  several  states.  Owingg  y.  Hull, 
9  Pet.  607;  Railroad  Co.  v.  Bank  of  Ashland,  12  Wall.  226. 

By  the  law  of  Tennessee,  where  the  note  was  executed^  it  is  a  valid 
obligation.  In  Amis  v.  Kyle,  2  Yerg.  81,  the  supreme  court  held 
that  the  statute  of  that  state  only  prohibited  labor  and  business  in 
the  *' ordinary  calling"  of  the  parties;  and  that  isolated  private  con- 
tracts, made  by  parties  outside  of  their  ordinary  calling,  are  not  in- 
validated. This  rule  was  carried  to  a  great  length  in  the  case  cited* 
An  obligation,  to  be  discharged  in  horses,  was  made  payable  on  the 
Lord's  day,  and  the  court  held  the  contract  valid,  and  that  a  tender 
of  the  horses,  to  have  the  effect  of  discharging  the  obligation,  must 
be  made  on  that  day.  This  was  held  upon  the  ground  that  the  sale 
and  delivery  of  horses  was  not  the  ordinary  calling  of  either  of  the 
parties.  The  attention  of  the  court  has  not  been  called  to  any  later 
exposition  of  the  law  of  that  state  than  is  contained  in  this  decision, 
and  it  will  be  assumed  that  there  is  none. 

Under  the  rule  established  in  Amis  v.  Kyle,  it  is  obvious  the  note, 
which  is  the  foundation  of  this  suit,  was  valid  in  Tennessee.  The 
execution  of  a  note  for  a  pre-existing  debt  was  probably  not  the  or- 
dinary calling  of  either  of  the  parties.  If  it  was,  the  burden  of  proof 
was  on  the  defendant  to  show  it.  Roys  v.  Johnson,  7  Gray,  162; 
Bloxsome  v.  WiUiams,  8  Barn.  &  C.  232.  The  doctrine  of  the  su- 
preme court  of  Tennessee  is  the  doctrine  of  the  early  English  cases 
under  the  statute  of  29  Chas.  II.  c.  7,  which  prohibited  labor  only 
in  the  "ordinary  calling"  of  the  parties.  Drury  v.  De/ontaine,  1 
Taunt.  131 ;  Bloxsome  v.  WiUiams,  supra;  Rex  v.  Whitnash,  1  fiarn. 
&  C.  596 ;  Fennell  v.  Ridler,  5  Bam.  &  C.  406;  Rex  v.  Brotherton,  2 
Strange,  702.  It  is  also  the  doctrine  of  some  of  the  American  cases. 
HeUams  v.  Abercrombie,  15  S.  C.  110;  Bloom  v.  Richards,  2  Ohio  St. 
387;  George  v.  George,  47  N.  H.  27;  Hazard  v.  Day,  14  Allen,  487. 
Of  course,  the  law  of  this  state  has  no  extraterritorial  operation,  and 
cannot  affect  the  validity  of  contracts  executed  elsewhere  on  the  Lord's 
day.  And  the  general  rule  is  that  a  contract  valid  by  the  law  of  the 
place  where  it  is  made  is  valid  everywhere,  and  will  be  enforced  by 
the  courts  of  every  other  country.  But  there  are  exceptions  to  this 
general  rule,  and  among  them  contracts  against  good  morals,  and 
that  tend  to  promote  vice  and  crime,  and  contracts  against  the  set- 
tled public  policy  of  the  state,  will  not  be  enforced,  although  they  may 
be  valid  by  the  law  of  the  place  where  they  are  made.  Story,  Gonfl. 
Laws,  §  244;  Westl.  Int.  Law,  §  196;  Whart.  Confl.  Laws,  §  490. 

The  contention  of  the  learned  counsel  for  the  defendant  is  that  a 
court  of  this  state  ought  not  to  enforce  a  contract  made  on  the  Lord's 
day  in  another  state,  though  valid  by  the  law  of  that  state,  because 


Digitized  by 


Google 


8WANN  V.  0WANN.  801 

the  contract  is  the  result  of  an  unmoral  and  irreligious  act,  and  its 
enforcement  here  would  shock  the  moral  sense  of  the  community  and 
violate  the  public  policy  of  ihe  state.  Assuming,  but  not  deciding, 
that  the  determination  of  this  question  must  be  the  same  in  this  court 
that  it  would  be  in  a  court  of  the  state,  we  will  proceed  to  inqaire 
whether  there  is  any  principle  upon  which  a  court  of  the  state  could 
refuse  to  enforce  the  contract  in  suit. 

The  common  law  made  no  distinction  between  the  Lord's  day  and 
any  other  day.  Contracts  entered  into  on  that  day  were  as  valid  as 
those  made  on  any  other  day.  The  contract  in  suit  was  voluntarily 
entered  into,  between  parties  capable  of  contracting,  for  a  lawful  and 
valiable  consideration.  It  had  relation  to  a  subject-matter  about 
which  it  was  lawful  to  contract,  and  was  a  valid  contract  when  and 
where  it  was  made.  No  court  ought  to  refuse  its  aid  to  enforce  such 
a  contract  on  doubtful  and  uncertain  grounds.  The  burden  is  on 
the  defendant  to  show  that  its  enforcement  would  be  in  violation  of 
the  settled  public  policy  of  this  state,  or  injurious  to  the  morals  of 
its  people.  Vague  surmises  and  flippant  assertions  as  to  what  is  the 
public  policy  of  the  state,  or  what  would  be  shocking  to  the  moral 
sense  of  its  people,  are  not  to  be  indulged  in.  The  law  points  out  the 
soujrces  of  information  to  which  courts  m  ist  appeal  to  determine  the 
public  policy  of  a  state.  The  term,  as  it  is  often  popularly  used  and 
defined,  makes  it  an  unknown  and  variable  quantity, — ^much  too  indef- 
inite and  uncertain  to  be  made  the  foundation  of  a  judgment.  The 
only  authentic  and  admissible  evidence  of  the  j^blic  poKcy  of  a  state 
on  any  given  subject  are  its  constitution,  laws,  and  judicial  decisions. 
The  public  policy  of  a  state,  of  which  courts  take  notice,  and  to  which 
they  give  effect,  must  be  deduced  from  these  sources. 

In  VidalY.  Qirard's  Ex'rs,  2  How.  127, 198,  it  was  objected  by  Mr. 
Webster  that  the  foundation  of  the  Girard  college,  upon  the  principles 
prescribed  by  the  testator,  was  ''derogatory  and  hostile  to  the  Chris- 
tian religion,  and  so  is  void  as  being  against  the  common  law  and  pob- 
lie  policy  of  Pennsylvania."  In  replying  to  this  argument  the  court 
said: 

''Nor  are  we  at  liberty  to  look  at  general  considerations  of  the  supposed 
public  interests  and  policy  of  Pennsylvania  upon  this  subject,  beyond  what  its 
constitution  and  laws  and  judicial  decisions  make  known  to  us.    *    *    *" 

What  is  there,  then,  in  the  constitution,  laws,  and  decisions  of  this 
state  evincing  a  public  policy  hostile  to  the  enforcement  of  contracts 
lawfully  made  in  other  states  on  the  Lord's  day  ?  The  constitution 
of  the  state  declares : 

''No  human  authority  can,  in  any  case  or  manner  whatsoever,  control  or 
interfere  with  the  right  of  conscience;  and  no  preference  shall  ever  be  given 
by  law  to  any  religious  establislmient,  denomination,  or  mode  of  worship  above 
any  other.  *  *  *  Ko  relii^ious  test  shall  ever  be  required  of  any  person 
as  a  qualification  to  vote  or  hold  office;  nor  shall  any  person  be  rendered  in- 
competent to  be  a  witness  on  account  of  his  religious  belief."  Const.  1874, 
§824,26. 
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So  much  of  the  statute  of  the  state  as  has  any  bearing  on  this  ques- 
tion reads  as  follows : 

"Sec.  1614.  Every  person  who  shall,  on  the  Sabbath  or  Sunday,  be  found 
laboring,  or  shall  compel  his  apprentice  or  servant  to  labor  or  perform  other 
services  than  customary  household  duties  of  daily  necessity,  comfort,  or  char- 
ity, on  conviction  thereof  shall  be  fined  one  dollar  for  each  separate  offense. 
m    *    *'* 

"Sec.  1617.  Persons  who  are  members  of  any  religious  society,  who  observe 
as  Sabbath  any  other  day  of  the  week  than  the  Christian  Sabbath  or  Sunday, 
shall  not  be  subject  to  the  penalties  of  this  act,  so  that  they  observe  one  day 
in  seven,  agreeably  to  the  faith  and  practice  of  their  church  or  sodely." 

It  is  obvious  the  statute  does  not  attempt  to  compel  the  observance 
of  the  first  day  of  the  week,  as  a  day  of  rest,  as  a  religious  duty.  It 
would  be  a  nullity  if  it  did  so. 

In  Bloom  v.  Richards,  2  Ohio  St.  387,  the  court — Thubman,  J.,  de- 
livering the  opinion — said : 

"Thus  the  statute  upon  which  defendant  relies,  prohibiting  common  labor 
on  the  Sabbath,  could  not  stand  for  a  moment  as  a  law  of  this  state,  if  its  sole 
foundation  was  the  Christian  duty  of  keeping  that  day  holy,  and  its  sole  mo- 
tive to  enforce  the  observance  of  that  duty." 

And  see,  to  the  same  effect,  Specht  v.  Com.  8  Barr,  312 ;  City  Covn- 
cil  of  Charleston  v.  Benjamin,  2  Strob.  608. 

In  this  country  legislative  authority  is  limited  strictly  to  temporal 
affairs  by  written  constitutions.  Under  these  constitutions  there  can 
be  no  mingling  of  the  affairs  of  church  and  state  by  legislative  aa- 
thority.  All  religioi)^  are  tolerated  and  none  is  established.  Each 
has  an  equal  right  to  the  protection  of  the  law,  whether  Christians, 
Jews,  or  infidels.  Andrew  v.  Bible  Society,  4  Sandf.  (N.  Y.)  182; 
Ayres  v.  Methodist  Church,  3  Sandf.  (N.  Y.)  377;  Cooley,  Const.  Lim. 
472.  No  citizen  can  be  required  by  law  to  do,  or  refrain  from  doing, 
any  act  upon  the  sole  ground  that  it  is  a  religious  duty.  The  old 
idea  that  religious  faith  and  practice  can  be,  and  should  be,  propa- 
gated by  physical  force  and  penal  statutes  has  no  place  in  the  Amer- 
ican doctrine  of  government.  Force  can  only  affect  external  observ- 
ances; whereas,  religion  consists  in  a  temper  of  heart  and  conscious 
faith  which  force  can  neither  implant  nor  efface.  History  records 
the  mischievous  consequences  of  all  efforts  to  propagate  religion,  or 
alter  man's  relations  to  his  Maker,  by  penal  statutes.  In  religion  no 
man  is  his  neighbor's  keeper,  and  no  more  is  the  state  the  keeper  of 
the  religious  conscience  of  the  people.  The  state  protects  all  relig- 
ions, but  espouses  none.  Every  man  is  individually  answerable  to 
his  God  for  his  faith  and  his  works,  and  must  therefore  be  left  free 
to  imbibe  and  practice  any  faith  he  chooses,  so  long  as  he  does  not 
interfere  with  the  rights  of  his  neighbor.  The  statute,  then,  is  not  a 
religions  regulation,  but  is  the  result  of  a  legitimate  exercise  of  the 
police  power,  and  is  itself  a  police  regulation.  Slaughter-house  Cases, 
16  Wall.  36,  62,  and  cases  cited;  Bloom  v.  Richards,  supra;  Specht 
V.  Com.,  supra;  City  of  Charleston  v.  Benjamin,  supra. 
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Experience  has  shown  the  wisdom  and  necessity  of  h£i.ying,  at  stated 
intei-vals,  a  day  of  rest  from  castomary  toil  and  labor  for  man  and 
beast.  It  renews  flagging  energies,  prevents  premature  decay,  pro- 
motes the  social  virtues,  tends  to  repress  vice,  aids  and  encourages 
religious  teachings  and  practice,  and  affords  an  opportunity  for  inno- 
cent and  healthful  amusement  and  recreation.  Neither  man  nor 
beast  can  stand  the  strain  of  constant  and  unremitting  toil.  Such  a 
day,  when  designated  by  the  state,  is  a  civil  and  not  a  religions  in- 
stitution. No  merely  religious  duty  is  enjoined.  The  statute  does 
not  require  attendance  on  church,  any  more  than  it  requires  attend- 
ance to  hear  a  lecture  in  support  of  infidelity.  In  point  of  lawful- 
ness, there  is  no  difference  between  an  orthodox  sermon  and  such  a 
lecture  on  the  Lord's  day,  in  this  state.  The  legislature  might  have 
required  all  persons  to  abstain  from  labor  on  the  first  or  any  other 
day  of  the  week,  without  reference  to  their  religious  preferences  or 
practices  in  that  regard.  But  the  statute  of  this  state  does  not  go  to 
that  length.  While  the  law  does  not  enforce  religious  duties  and  ob- 
ligations as  such,  it  has  a  tender  regard  for  the  conscience  and  con- 
venience of  every  citizen  in  all  matters  relating  to  his  religious  faith 
and  practice.  The  statute  is  catholic  in  its  spirit,  and  accommo- 
dates itself  to  the  varying  religious  faiths  and  practices  of  the  people. 
In  legal  effect  it  declares  every  person  must  observe  one  day  out  of 
seven  as  a  day  of  rest.  But  it  does  not  attempt  to  bind  all  to  the 
observance  of  the  same  day.  Such  a  requirement  would  have  the  ef- 
fect to  compel  many  to  observe  two  days  of  rest  in  each  week, — the 
statutory  day  and  the  day  which  their  religious  faith  constrained  them 
to  observe.  The  statute  designates  the  fiirst  day  of  the  week  as  the 
day  of  rest  for  all  who  do  not  by  reason  of  their  religious  faith  and 
practice  observe  some  other  day.  Christians,  who  regard  the  first 
day  of  the  week  as  a  sacred  day;  infidels,  who  regard  no  day  as  holy; 
and  Friends,  who  hold  there  is  no  more  holiness  in  one  day  than  an- 
other, but  that  all  are  to  be  kept  holy, — are  by  the  statute  constrained 
to  desist  from  labor  on  the  first  day  of  the  week.  On  the  other  hand, 
Jews  and  Seventh-day  Baptists  may  pursue  their  ordinary  callinga 
on  that  day,  if  they  observe  the  seventh  d&y  of  the  week  according  to 
their  faith ;  and  Mohammedans  may  labor  on  the  first,  if  they  observe 
the  sixth  day  of  the  week  according  to  their  faith.  The  statute 
grants  to  all  persons,  who,  in  the  exercise  of  their  religious  faith  and 
practice,  observe  one  day  in  the  week  as  a  day  of  i^st»  the  liberty  of 
working  on  every  other  day  of  the  week,  without  qualification;  or  lim- 
itation. In  this  respect  there  is  a  pronounced;  difference  between  the 
law  of  this  and  some  of  the  other  states. 

In  many  other  states  but  slight  regard  is  shown  to  those  who  ob- 
8<erve  any  other  than  the  first  day  of  the  week  as  a. day  of  rest;  The 
New  York  statute  provides : 

"Kor  shall  there  be  any  servile  working  or  laboring  on  that  dslyi excepting 
works  of  necessity  and  charity,  unless  done  by  some,  person,  wiio'  uniformly 
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keeps  the  last  day  of  the  week,  called  Saturday,  as  holy  time,  and  does  not 
labor  or  work  on  that  day,  and  whose  labor  shall  not  disturb  other  persons  in 
their  observance  of  the  first  day  of  the  week  as  holy  time. " 

The  New  Jersey  statute  provides  that  it  shall  be  a  sufficient  defense 
for  working  on  the  Sabbath  day,  that  the  defendant  keeps  the  sev- 
enth day  as  the  Sabbath :  ''provided,  always,  that  the  work  or  labor 
for  which  such  person  is  informed  against  is  done  and  performed 
in  bis  or  her  dwelling-house  or  workshop,  or  on  his  or  her  premises 
or  plantation,  and  that  such  work  or  labor  has  not  disturbed  other 
persons  in  the  observance  of  the  first  day  of  the  week  as  the  Sabbath." 
And  it  has  been  held  that  whatever  draws  the  attention  of  others 
from  the  appropriate  duties  of  the  Lord's  day  disturbs  them.  And 
where  one  purchased  a  horse  and  gave  his  note  for  the  same,  in  his 
own  house,  in  the  presence  of  his  wife,  the  seller,  and  one  other  per- 
son, whose  religious  feelings  were  not  at  all  shocked,  and  who  made 
no  complaint,  it  was  held  to  be  *Ho  the  disturbance  of  others.*'  Var* 
ney  v.  French,  19  N.  H.  233. 

But  the  statute  of  this  state  draws  no  such  invidious  distinctions 
between  those  Christians  who  observe  the  first  and  those — be  they 
Christians,  Jews,  or  Mohammedans — ^wbo  observe  ''any  other  day  of 
the  week,  »  «  »  agreeably  to  the  faith  and  practice  of  their 
church  or  society.*' 

It  is  not  true,  therefore,  that  all  contracts  made  in  this  state  on  the 
Lord's  day  are  void.  A  large  number  of  the  citizens  of  the  state  may 
lawfully  labor  and  make  contracts  on  that  day.  There  can  be  no 
doubt  of  the  validity  of  a  note  executed  in  this  state  on  the  Lord's 
day,  when  the  parties  to  it  refrain  from  labor  on  "any  other  day  of 
the  week,  ♦  *  ♦  agreeably  to  the  faith  and  practice  of  their 
churoh  or  society."  The  validity  of  contracts  made  in  this  state  on 
that  day  depends,  therefore,  on  whether  the  parties  to  them  conscien- 
tiously observe  some  other  day  of  the  week  as  a  day  of  rest.  If  they 
do,  their  contracts  made  on  the  Lord's  day  are  valid.  Such  con- 
tracts the  courts  of  the  state  would  be  bound  to  enforce.  If,  then,  it 
would  be  the  duty  of  the  courts  of  the  state  to  enforce  contiacts  made 
in  the  state  between  its  own  eitizens  on  the  Lord's  day,  having  no  re- 
lation to  "household  duties  of  daily  necessity,  comfort,  or  charity," 
how  can  it  be  said  that  the  public  policy  of  the  state  forbids  the  en- 
forcement of  such  contracts  made  in  another  state,  and  valid  by  the 
law  of  that  state  ?  A  court  cannot  declare  that  the  public  policy  of 
the  state  evinces  such  a  high  regard  for  the  saoredness  of  the  Lord's 
day  as  to  forbid  it  to  enforce  a  contract  lawfully  made  on  that  day 
in  another  state,  when  it  is  bound  by  law  to  enforce  contracts  made 
on  that  day  in  its  own  state.  It  may  be  justifiable  in  private  life  to 
"assume  a  virtue,  though  yon  have  it  not;"  but  courts,  in  the  im- 
partial administration  of  justice,  are  forbidden  to  assume  a  higher 
r€)gard  for  the  holiness  of  the  Lord's  day  than  is  found  in  the  consti- 
tution and  laws  of  the  state.    To  do  so  would  deprive  suitors  of  their 
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rights  withoat  law,  and  wonld,  besides,  be  in  the  highest  degree 
Pharisaical.  And  if  the  coarts  of  the  state  would  enforce  contracts 
made  on  that  day  in  the  state  between  certain  classes  of  her  own 
citizens,  how  can  the  moral  sense  of  the  people  of  the  state  be  said  to 
be  shocked  by  enforcing  such  contracts  lawfully  entered  into  else- 
where ?  No  court  is  at  liberty  to  impeach  the  constitution  and  laws 
nnder  which  it  derives  its  jurisdiction  and  authority  as  a  court,  by 
assuming  that  what  is  lawful  under  them  is  shocking  to  the  moral 
sense  of  the  people  who  enacted  them.  But  if  no  contracts  made  on 
that  day  in  the  state  could  be  enforced,  there  would  still  be  nothing 
in  the  objection  that  their  enforcement  would  be  too  shocking  to  the 
moral  sense  of  the  community  to  be  tolerated,  for  reasons  forcibly 
stated  by  Judge  Bbdfibld,  in  delivering  the  opinion  of  the  court  in 
Adams  v.  Gay,  19  Vt.  868,  867: 

"And  before  we  could  determine  that  any  given  cause  shocked  the  moral 
feelings  of  the  community,  we  must  be  able  to  find  but  one  pervading  feel- 
ing upon  that  subject;  so  much  so,  that  a  contrary  feeling,  in  an  individual, 
would  denominate  him  either  insane,  or  diseased  in  his  moral  perceptions. 
Now,  nothing  is  more  absurd,  to  my  mind,  than  to  argue  the  existence  of 
any  such  universal  moral  sentiment  in  regard  to  the  observance  of  Sunday. 
It  is  in  no  just  sense  a  moral  sentiment  at  all  which  impels  us  to  the  ob- 
servance of  Sunday,  for  religious  purposes,  more  than  any  other  day.  It  is. 
but  education  and  habit,  in  the  main,  certainly.  Moral  feeling  might  dic- 
tate the  devotion  of  a  portion  of  our  time  to  religious  rites  and  solemnities, 
but  could  never  indicate  any  particular  time  above  all  others." 

It  is  believed  the  moral  sense  of  the  community  would  esteem  it  a 
morally  dishonest  act  for  a  debtor  to  refuse  to  pay  a  just  debt  be- 
cause the  evidence  of  it  was  execnted  on  the  Lord's  day.  Christians 
vary  in  their  opinions  of  the  manner  in  which  the  Lord's  day  ought 
to  be  kept.  In  continental  Europe,  sports,  games,  and  practices  are 
freely  indulged  in  on  that  day,  with  the  approval  of  the  church, 
which  the  larger  number  of  Protestant  churches  of  England  and  this 
country  do  not  approve. 

The  large  emigration  from  Europe  to  this  country  is  having  a 
marked  influence  on  public  opinion,  particularly  in  towns  and  cities, 
as  to  how  the  Lord's  day  ought  to  be  kept.  The  Puritan  view  of  the 
question  has  undergone  some  modifications  through  this  influence. 
As  a  result  of  less  restricted  views  on  the  subject,  in  this  city,  in  the 
shadow  of  the  capitol  there  are  more  than  half  a  hundred  places 
where  spirituous  Uqnors  are  sold  on  Sunday,  the  same  as  any  other 
day  in  the  week,, without  molestation  fom  the  state  or  city  authori- 
ties. It  would  be  downright  hypocrisy  for  a  court  to  afiFect  to  believe 
that  the  moral  sense  of  the  community,  which  supports  this  condition 
of  things,  would  be  shocked  by  compelling  a  man  to  pay  a  note  given 
for  an  honest  debt  because  it  was  executed  on  the  Lord's  day.  There 
may  be  a  good  many  individuals  who  would  feel  so,  but  they  do  not 
constitute  the  community  in  the  legal  sense  of  that  term. 

It  is  an  error  to  suppose  that  the  supreme  court  of  the  state,  in 
v.21p,no.5— 20 
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Tucker  v.  West,  supra,  held  Lord's  day  contracts  void  on  religious  or 
moral  grounds.  [See  note.]  That  is  not  the  ground  upon  which 
they  are  held  void  by  any  of  the  courts.  The  court  held  that  the 
execution  by  the  maker  and  the  receipt  by  the  payee  of  a  promissory 
note  was  "labor,"  within  the  meaning  of  that  word^  as  used  in  the 
statute. 

It  of  course  follows  that  the  parties  to  a  note  executed  on  the  Lord's 
day  incur  the  penalty  of  the  statute  against  those  who  labor  on  that 
day,  viz.,  a  fine  of  one  dollar.  By  reference  to  the  statute  it  will  be 
observed  that  it  does  not  in  terms  prohibit  labor,  or  declare  contracts 
void.  It  simply  denounces  a  penalty  against  those  ''found  laboring." 
Here  two  familiar  and  established  rules  of  decision  come  into  play. 
One  of  these  is,  that  a  penalty  implies  a  prohibition  of  the  thing  it- 
self, on  the  doing  of  which  the  penalty  is  to  accrue,  though  there  are 
no  prohibitory  words  in  the  statute;  and  the  other  is,  that  a  court  of 
justice  will  give  no  assistance  to  the  enforcement  of  contracts  which 
the  law  of  the  land  has  interdicted. 

''The  ground  upon  which  courts  have  refused  to  maintain  actions 
on  contracts  made  in  contravention  of  statutes  for  the  observance  of 
the  Lord's  day,  is  the  elementary  principle  that  one  who  has  himself 
j)articipated  in  a  violation  of  law  cannot  be  permitted  to  assert  in  a 
court  of  justice  any  right  founded  upon  or  growing  out  of  the  illegal 
transaction."  Cranson  v.  Ooss,  107  Mass.  439;  Holman  v.  Johnson, 
Cowp.  341;  Gihbs  d  Sterrett  Manufg  Co.  v.  Brucker,  111  U.  8.  597; 
S.  C.  4  Sup.  Ot.  Kep.  572.  There  have  been  vigorous  protests  from 
time  to  time  against  the  application  of  these  principles  to  Lord's  day 
contracts,  upon  the  ground  that  they  inflicted  penalties,  by  judicial 
constrtiction,  out  of  all  proportion  to  the  oifense,  and  not  contemplated 
by  the  act,  {Bloom  v.  Richards,  supra;  and  see  remarks  of  Gbirb,  J., 
in  Philadelphia,  W.  dt  B.  R.  Co.  v.  Philadelphia  dt  Havre  de  Grace  S. 
B,  Co.  23  How.  218;}  but  the  great  weight  of  authority  is  that  a 
contract  made  in  violation  of  the  Lord's  day  acts  is  void,  like  any 
other  illegal  and  prohibited  contract,  and  upon  no  other  or  different 
ground.  And  the  reason  that  a  contract  made  in  this  state  on  the 
Lord's  day  between  persons  "who  observe  as  Sabbath  any  other  day 
of  the  week"  is  not  void,  is  that  the  statute  expressly  declares  they 
"shall  not  be  subject  to  the  penalties  of  this  act,"  and  as  there  is  no 
prohibition  in  terms  in  the  statute,  it  results  that  there  is  neither 
penalty  nor  prohibition  against  such  persons  making  contracts  or  per- 
forming any  other  kind  of  labor  on  the  Lord's  day.  But  if  by  the 
statute  all  contracts  made  in  this  state  on  the  Lord's  day  were  void, 
it  is  believed  that  the  result  in  the  case  at  bar  would  not  be  different. 

There  is  often  great  dif&culty  in  practice  in  drawing  the  line  be- 
tween the  foreign  contracts  which  may  and  may  not  be  enforced.  The 
rules  defining  the  comity  of  states  in  this  regard  are  necessarily  gen- 
eral in  their  terms,  and  the  adjudged  cases  are  not  quite  uniform.  No 
case  has  been  cited^and  it  is  believed  none  can  be  found,  holding  that 
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a  contract  made  on  the  Lord's  day  in  a  state  where  such  contracts  are 
valid,  will  not  be  enforced  by  the  courts  of  another  state,  by  the  laws 
of  which  such  contracts  are  void.  But  there  is  one  case  at  least  (there 
may  be  others  which  our  limited  examination  failed  to  discover)  that 
holds  that  in  such  case  the  contract  will  be  enforced.  The  case  is 
entitled  to  consideration,  no  less  on  account  of  the  uniform  high  char- 
acter of  the  decisions  of  the  court  than  the  acknowledged  learning 
and  ability  of  the  judge  who  delivered  the  opinion.  In  Adams  y.  Oay, 
supra,  the  precise  question  arose.  A  contract  which,  if  it  had  been 
made  in  Vermont,  would  have  been  void  under  the  Lord's  day  act  of 
that  state,  was  made  in  New  Hampshire  on  the  Lord's  day.  In  a  suit 
arising  upon  that  contract  in  Vermont,  the  question  arose  whether  the 
courts  of  thflt  state  would  give  it  effect.  The  court  refused  to  take 
judicial  notice  ol  the  law  of  New  Hampshire,  and  did  not  indulge  the 
presumption  that  it  was  the  same  as  that  of  Vermont.  The  court. 
Judge  Bedfield  delivering  the  opinion,  said : 

"The  law  of  New  Hampshire,  then,  being  out  of  the  case  on  account  of  its 
not  having  been  ppoved  at  the  trial,  the  contract  between  the  parties  is  valid, 
unless  it  is  vcMd  upon  general  principles  of  public  policy,  as  being  of  evil  ex- 
ample to  our  own  citizens  to  see  such  a  eontract  enforced  in  a  court  of  jus- 
tice.'' 

And,  after  a  full  discussion  of  the  subject,  the  court,  on  the  as- 
sumption that  the  contract  was  valid  in  New  Hampshire,  held  it 
valid  in  Vermont. 

It  has  been  decided  that  contracts  for  the  purchase  of  lottery  tick- 
ets, if  valid  where  made,  will  be  treated  as  valid  and  enforced  in  the 
courts  of  a  state  by  the  laws  of  which  such  contracts  are  illegal. 
Mclntyre  y.  Parks,  3  Mete.  207;  (in  Webster  v.  Munger,  8  Gray,  687, 
Thomas,  J.,  expresses  the  opinion  that  Mclntyre  v.  Parks  was  not 
rightly  decided;)  Kentucky  v.  Bass/ord,  6  Hill,  526.  And  the  same 
doctrine  has  been  maintained  with  reference  to  gambling  contracts. 
Whart.  Confl.  Laws,  §§  487,  492. 

This  court  is  not  to  be  understood  as  expressing  any  opinion  as  to 
the  soundness  of  the  doctrine  of  the  cases  last  cited.  They  carry  the 
doctrine  of  comity  further  than  it  is  necessary  to  go  to  uphold  the  ac- 
tion in  the  case  at  bar.  Lottery  and  gambling  contracts  are  very 
generally  regarded  as  inherently  vicious  and  immoral,  and  wanting  in 
a  meritorious  consideration,  whenever  and  wherever  made.  Whereas, 
the  contract  in  suit  was  not  only  obligatory  where  made,  but  was 
made  for  a  valuable  and  meritorious  consideration ;  and  the  only  ob- 
jection to  its  validity  is  that  it  was  executed  on  an  inappropriate  day 
of  the  week, — a  circumstance  in  which  it  would  seem  a  state,  other  than 
that  in  which  the  contract  was  made,  could  have  very  little  concern. 

It  has  been  held  that  when  the  law  of  the  state  where  the  contract 
was  made,  and  the  law  of  the  state  where  the  suit  is  brought,  are  the 
same,  and  a  contract  made  on  the  Lord's  day  is  void  by  the  laws  of 
both  states,  it  will  not  be  enforced;  and  that,  in  the  absence  of  proof 
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to  the  contrary,  the  law  will  be  presumed  to  be  the  same  in  both 
states.     Hill  v.  Wilker,  41  Ga.  449 ;  Sayre  v.  Wheeler,  32  Iowa,  559. 


Note.  Remarks  may  occasionally  be  found  in  opinions  of  courts,  seem* 
ingly  laying  some  stress  on  the  religious  view  of  the  question,  and  the  fourth 
commandment.  In  illustration  of  this  fact,  the  case  of  Hill  v.  Wilker^  41  Ga* 
449,  may  be  cited,  where  the  court,  to  support  the  presumption  that  the  law 
of  Kansas,  like  that  of  Georgia,  forbid  contracts  on  the  Lord's  day,  say:  "We 
are  sustained  in  this  presumption  by  the  fact  that  a  contrary  view  would 
suppose  the  people  of  Elansas  to  have  annulled  the  decalogue,  and  to  have 
permitted  by  law  the  disregard  of  Christian  obligation,  and  not  only  for-- 
gotten,  but  violated,  the  injunction :  *  Bem ember  the  Sabbath  day,  to  keep  it 
holy :  on  it  thou  shalt  do  no  manner  of  work.'  "  The  court  overlooks  the 
fact  that  the  fourth  commandment,  a  part  only  of  which  it  quotes,  relates 
to  the  seventh  day  of  the  week ;  and  that  if  the  laws  of  Kansas  were  in 
harmony  with  that  commandment,  the  contract  which  the  court  was  con- 
sidering, to  have  been  invalid  there,  must  have  been  executed  on  Saturday.  - 

The  curious  and  obvious  error  of  the  court  in  Hill  v.  Wilker  illustrates 
the  danger  of  a  civil  court,  which  deals  only  with  the  temporal  affairs  of  men, 
predicating  a  judgment  on  its  interpretation  of  the  Bible  commands  relating 
to  spiritual  affairs,  and  justifies  a  brief  reference  to  the  origin  of  the  Lord's 
day,  and  the  legal  distinction  between  that  and  the  Sabbath.  It  is  a  common 
error  to  confound  Saturday,  the  seventh  day  of  the  week,  the  Sabbath  of  the 
Jews,  and  the  day  of  rest  named  in  the  fourth  commandment,  with  Sunday, 
the  first  day  of  the  week,  properly  called  the  Lord's  day.  At  an  early  period 
in  the  history  of  the  Christian  church,  the  first  day  of  the  week  was  set  apart 
as  a  holy  day,  In  memory  of  the  resurrection  of  our  Lord  on  that  day.  It  was 
called  the  Lord's  day,  which  is  still  its  legal  name,  (3  Toml.  Law  Diet  tit. 
"Sunday;" )  but  Sunday,  the  heathen  name  for  the  day,  and  Sabbath,  the  name 
of  the  Jewish  day  of  rest,  are  now  commonly  used  indifferently  to  designate 
the  day,  and  are  so  used  in  the  statute  of  this  state. 

Writers  on  ecclesiastical  law  are  not  quite  agreed  as  to  what  extent  the  ob- 
ligations of  the  commandment  and  the  Levitical  law  were  abrogated  by  the 
advent  of  our  Savior;  but  conceding  that  the  fourth  commandment  delivered 
to  the  Jews  is  of  universal  obligation,  the  fact  remains  that  that  command- 
ment has  never  been  observed  by  the  Christians  so  far  as  relates  to  the  day  of 
the  week.  The  commandment  declares  explicity  that  **the  seventh  day  is  the 
Sabbath  of  the  Lord,  thy  God."  While  many  of  the  commandments  are  very 
short,  that  relating  to  the  observance  of  the  Sabbath  is  worked  out  at  consid- 
erable length,  and  great  stress  is  laid  on  the  day  of  the  week  to  be  observed, 
and  the  reason  for  observing  that  day. 

The  commandment  to  observe  a  day  of  rest  is  not  any  more  explicit  than 
the  direction  as  to  what  day  it  shall  be.  Exodus,  xx,  8,  1 1.  There  is  no  ac- 
count in  the  New  Testament  of  the  change  from  the  seventh  to  the  first  day 
of  the  week,  nor  even  of  the  institution  of  the  Lord's  day.  Just  when  and 
by  whom  it  was  instituted,  and  when  it  was  first  observed  as  the  day  of  wor- 
ship, and  how  it  was  otherwise  observed,  are  questions  involved  in  some  ob- 
scurity. It  was  instituted  sometime,  and  probably  very  shortly,  after  the  res- 
urrection of  our  Savior,  and  derives  its  character  as  a  sacred  day  from  that 
fact,  and  the  consent  and  practice  of  the  early  church  and  the  apostles.  The 
celebration  of  the  Sabbath  probably  existed  before  the  time  of  Mos^.  How- 
ever this  may  be,  it  has  antiquity  and  an  explicit  command  of  the  Old  Testa- 
ment to  support  its  claims.  The  Lord's  day  has  the  practice  of  the  apostles 
and  Christian  church  since  the  resurrection  of  our  Lord.  The  week  of  seven 
days  is  not  found  elsewhere,  except  among  the  Egyptians,  and  there  no  day 


Digitized  by 


Google 


GBAFTON  v.  B.  <b   O.  B.  00.  809 

of  rest  was  observed.  At  one  period  in  their  history  the  Jews  observed  the 
Sabbath  with  great  strictness,  not  even  defending  themselves  In  time  of  war 
on  that  day,  and  punishing  Sabbath-breaking  capitally.  Exodus,  xxxi.  14; 
Numbers,  xv.  32-^.  The  method  of  observing  the  day  entered  largely  into 
their  ceremonial  code.  They  were  much  incensed  at  our  Lord  and  His  disci- 
ples for  their  desecration  of  the  day,  according  to  the  Jewish  law ;  and  it  was 
when  challenged  by  the  Pharisees  for  profaning  the  Sabbath  that  our  Lord, 
after  defending  his  disciples,  boldly  announced  that  "the  Sabbath  was  made 
for  man  and  not'  man  for  the  Sabbath;  therefore,  the  son  of  man  is  Lord 
also  of  the  Sabbath."  St.  Mark,  ii.  27,  28.  Bj  the  Jews,  who  regarded  the 
Sabbath  as  the  everlasting  covenant  between  God  and  Israel,  (Exodus,  xxxi. 
15, 16,)  the  reply  of  our  Lord  to  their  accusation  was  looked  upon^as  sacri- 
lege. The  liberal  notions  of  our  Lord  with  regard  to  the  Sabbath  deepened 
and  widened  the  gulf  between  him  and  the  Jews,  and  ultimately  resulted  in 
the  complete  repudiation  of  the  Jewish  Sabbath  by  the  Christians,  who  sub- 
stituted for  it  the  day  of  the  we^  on  wliich  our  Lord  rose  from  the  dead. 


Qbaftom  v.  B.  &  0.  B.  Go.^ 

Zwsia  t;.  Samb.^ 

\Oircuit  Churt^  8.  D.  OMo.    July,  1884.i 

1.  Layhto  Railboad  Track  m  Publio  Stbeb']>— Mbasubb  Aim  Effbgt  of  Re* 

COVBBT  BY  ABUTTIKO  LOT-OwNBR. 

Where  a  railroad  comparuy  had,  by  consent  of  the  municipal  authorities,  laid  its 
track  upon  a  public  street,  and  such  occupancy  permanently  obstructs  the  use 
of  the  street,  not  only  by  the  public,  but  also  by  the  occupiers  of  abutting  lots, 
in  an  action  by  the  owners  of  such  abutting  lots  against  the  railroad  company 
for  damages,  held^  that  they  were  entitled  to  recover  full  coxnpensation  for  the 
depreciation  in  the  value  of  their  property  caused  thereby.  In  estimating  the 
damages  the  same  standard  was  to  be  applied  as  in  direct  proceedings  by  the 
railroad  company  to  condemn  for  its  use  the  private  right  of  such  owners  in  the 
street.  A  recovery  in  this  action  will  estop  the  owners  from  claiming  that 
such  occupancy  was  without  their  consent,  and  that  full  compensation  had 
not  been  made  for  it. 

2.  Bamb. 

Sections  3283  and  6448,  Ohio  Rev.  St.,  upon  the  subject,  construed. 

Motions  for  New  Trials. 

John  W.  Herron  (of  Cinoinnati)  and  Cowen  d  Smith,  (of  Bellaire,)  for 
plaintififs. 

Hoadly,  Johnson  <6  Colston  (of  Ginoinnati)  and  J.  H.  CoUins,  (of 
Columbus,)  contra. 

MatthbwS)  Justice.  These  cases  have  been  subnaitted  on  motions 
for  new  trials,  based  upon  an  alleged  error  of  law  in  the  charge  of  the 
conrt  to  the  jury.  The  plaintiffs  are  respeotively  owners  in  posses- 
sion of  lots  of  land  abutting  on  a  publio  street  in  the  incorporated  vil- 
lage of  Bellair^  in  Belmont  county.    The  street  in  front  of  their  prem- 

1  Reported  by  J.  0.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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ises,  and  elsewhere,  has  been  and  is  oocapied  by  the  defendant,  under 
an  agreement  to  that  effect  with  the  municipal  authorities,  for  the 
track  of  their  railroad,  the  superstructure  of  which  is  laid  upon  stone 
piers,  built  in  the  street,  and  which  permanently  obstructs  its  use,  not 
only  by  the  public,  but  by  the  occupiers  of  adjacent  lots,  rendering 
the  access  to  them  less  beneficial,  and,  as  is  alleged,  seriously  and  sub- 
stantially impairing  the  value  of  the  property.  The  object  of  these 
actions  was  to  recover  the  damages  thereby  occasioned. 

On  the  trial  the  court  rejected  the  offer  of  evidence  tending  to  prove 
a  depreciation  in  consequence  of  this  occupation  of  the  street  in  the 
value  of  the  lots  for  purposes  of  sale,  and  in  its  charge  to  the  jury  lim- 
ited the  right  to  the  recovery  of  damages  to  the  diminished  rental  value 
of  the  premises  calculated  to  the  date  when  the  action  was  brought, 
instructing  the  jury  to  make  no  allowance  for  any  loss  arising  from  a 
depreciation  in  the  price  at  which  the  property  would  sell.  The  rea- 
sons on  which  the  correctness  of  this  ruling  of  the  court  is  maintained, 
as  stated  in  the  charge  itself,  are  two.  They  both  involve,  a  con- 
struction of  section  3283,  Bev.  St.  of  Ohio.  That  section  authorizes 
a  railroad  company  and  a  municipal  corporation  to  agree  *'upon  the 
manner,  terms,  and  conditions  upon  which  the  former  may  use  and 
occupy,  for  the  purposes  of  its  railroad,  the  public  streets  of  which  the 
latter  has  charge,  and  provides  that  in  case  of  disagreement  the  rail- 
road company  may  appropriate  so  much  of  tbe  street  required  as  may 
be  necessary,  '*in  the  manner  and  upon  the  same  terms  as  is  provided 
for  the  appropriation  of  the  property  of  individuals,"  and  adds  the 
following :  "But  every  company  which  lays  a  track  upon  any  such 
street,  alley,  road,  or  ground,  shall  be  responsible  for  injuries  done 
thereby  to  private  or  public  property  lying  upon  or  near  to  such  ground, 
which  may  be  recovered  by  civil  action  brought  by  the  owner,  before 
the  proper  court,  at  any  time  within  two  years  from  the  completion  of 
such  track." 

1.  It  v^B  considered  by  the  court  in  its  chapge  to  the  jury  that 
the  limitation  of  two  years,  prescribed  by  the  statute  for  bringing  ac- 
tions for  injuries  referred  to,  proceeded  upon  the  supposition  of  tsvLC- 
cessive  actions  for  such  injuries  as  they  might  arise,  and  therefore 
contemplated  a  recovery  in  each  case  of  such  damages  only  as  should 
be  actually  realized  from  them  during  the  period  limited  by  the  bring- 
ing of  the  action  in  each  case.  But  this  construction  is  arbitrary, 
not  founded  on  any  sufficient  reason,  and  not  reconcilable  with  the 
plain  and  literal  reading  of  the  section.  The  statute  does  not  by  its 
terms  limit  the  right  of  recovery  to  any  particular  class  of  injuries, 
but  declares  the  right  to  recover  for  aU;  it  rather  contemplates  one 
action  to  embrace  them  all,  than  many  in  successipn,  as  the  inju- 
rious consequences  arise;  and  appears  to  limit  the  right  to  sue  to  a 
period  of  two  years  from  the  completion  of  the  work,  as  if  that  was 
a  reasonable  time  within  which  the  whole  injury  in  all  its  conse- 
quences would  be  fuUy,  at  least  sufficiently,  developed,  to  furnish  a 
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reasonable  and  Batisfactor;  basis  for  estimating  the  compensation 
which  ought  to  be  paid.  At  any  rate,  there  does  not  appear  to  be 
any  ground,  in  the  words  or  intention  of  the  act,  for  a  distinction 
between  temporary  injuries  to  the  use,  and  permanent  injuries  to  the 
value,  of  the  property  injured;  and,  in  the  absence  of  any  ambiguity, 
the  statute  must  be  taken  to  mean  What  it  plainly  says ;  and,  there 
being  no  sufficient  reason  to  the  contrary,  must  be  so  construed  that 
the  railroad  company,  in  the  case  contemplated,  shall  be  held  re- 
sponsible for  all  injuries  of  every  description  done  by  its  work  to  the 
property  of  the  plaintiifs  in  the  action.  It  is  not  necessary  to  con- 
sider whether  more  than  one  action  could  be  maintained,  if  brought 
within  the  period  of  limitation;  for  it  is  enough  to  say  that  no  dam- 
ages  could  be  the  subject  of  a  second  or  subsequent  action,  which 
were  embraced  in  a  former  recovery. 

2.  It  was,  in  the  second  place,  considered  by  the  court,  that  as  by 
the  settled  law  of  Ohio,  which,  of  course,  is  the  law  to  be  administered 
by  this  court  in  these  cases,  the  plaintiffs  may  by  section  6448,  Bev. 
St.,  require  the  railroad  company  to  appropriate  their  right  of  prop- 
erty in  the  street,  and  thus  obtain  compensation  for  being  deprived  of 
it,  they  are  not  at  liberty  to  recover  the  same  compensation  in  these 
actions ;  more  especially  for  the  reason  that  in  the  proceeding  for  ap- 
propriation the  railroad  company  obtains,  for  the  compensation  it 
may  be  required  to  pay,  an  equivalent,  in  being  confirmed  in  the  right 
to  use  the  property  appropriated,  while  a  recovery  in  the  present  ac- 
tions leaves  them  still  without  title  to  the  use  which  they  have  wrong- 
fully taken,  and  subject  to  further  proceedings  under  section  6448, 
by  which  they  might  be  compelled  to  make  the  same  compensation  a 
second  time.  An  examination,  however,  of  the  language  of  section 
6448,  shows  that  it  is  limited  to  cases  where  the  railroad  corporation 
has  taken  possession  of  and  is  occupying  or  using  the  land  of  an- 
other; language  that  does  not,  at  least,  most  aptly  describe  the  incor* 
poreal  right  of  an  adjacent  lot-owner  in  the  public  stoeet  on  which  it 
abuts,  although,  possi\)ly,  it  may  be  held  to  include  it.  Nevertheless, 
it  does  not  appear  that  section  6448  was  intended  to  any  extent  to  dis- 
place the  remedy  expressly  given  by  section  3283,  or  to  modify  its 
extent  and  application.  The  two  are  quite  consistent,  and  may  both 
stand  as  furnishing  to  the  private  proprietor  an  election  of  remedies. 
He  cannot  have  both,  either  concurrently  or  in  succession;  and  a  re- 
covery under  section  3283  for  all  injuries  done  to  his  property  by  the 
occupancy  complained  of,  would  estop  him  from  claiming,  under  sec- 
tion 6448,  that  such  occupancy  was  without  his  consent,  and  that  full 
compensation  had  not  been  made  for  it. 

This  conclusion  is  not  inconsistent  with  the  decision  of  the  supreme 
court  of  Ohio  in  the  case  of  A.  <t  0.  W.  R.  Co.  v.  Bobbins,  35  Ohio  St. 
531.  It  was  there  held  that  'Hhe  owner  of  land  which  has  been  un- 
lawfully and  wrongfully  taken  and  appropriated  to  its  use  by  a  cor- 
poration authorized  by  law  to  appropriate  land,  cannot  maintain  an 
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action  for  the  value  of  the  land  so  taken  and  appropriated,  and  also 
damages  accruing  by  reason  of  such  taking  and  appropriation,  if  the 
circumstances  are  such  that  he  may  recover  the  land  itself."  It  is 
manifest  that  this  rule  cannot  apply  to  cases  like  the  present,  wher0 
the  property  taken  is  the  special  interest  of  the  lot-owner  in  the  ad- 
joining street,  for  the  reason  expressed  in  the  first  qualification, 
because  the  circumstances  are  such  that  he  may  not  recover  the  prop- 
erty taken.  The  railroad  company,  by  agreement  with  the  municipal 
authorities,  acquires  the  right  as  against  the  public  to  the  use  of  the 
street  for  its  purposes;  and,  although  that  gives  no  right  as  against 
the  adjacent  lot-owner,  neither  is  the  case  one  where  the  latter,  con- 
sistently with  the  rights  of  the  railroad  company,  can  recover  in  specie 
the  individual  property  rrght  sought  to  be  subjected  to  the  use  of  the 
railroad.  The  alternative  to  which  the  adjoining  proprietor  is  limited 
is  either  by  injunction  to  prevent  the  railroad  company  from  the  occu- 
pation! of  the  street,  under  the  license  from  the  public  authorities,  un- 
til it  has  made  compensation  far  the  threatened  injury  to  private 
rights,  or  to  prosecute  the  action  for  damages  given  by  section  8283. 
It  is  not  a  case  where  there  could  be  any  recovery  of  possession,  for 
the  thing  taken  is  incorporeal.  I 

That  the  action  for  damages  occasioned  by  the  conversion  of  the  ; 

street  to  railroad  uses  embraced  in  such  cases  full  compensation  for  I 

the  private  right  appropriated  as  would  be  estimated  in  direct  pro-  | 

ceedings  for  that  purpose,  was  distinctly  held  in  Hatch  v.  (7.  d  I.  R.  I 

Co.  18  Ohio  St.  92,  and  was  recognized  in  Railroad  Co.  v.  Cohh^  35 
Ohio  St.  94;  in  Railroad  Co.  v.  WUUams^  Id.  168;  in  Railroad  Co. 
V.  Mowatt,  Id.  284;  and  Ry.  Co.  v.  Lawrence,  38  Ohio  St.  41;  and 
the  right  in  such  a  case  to  recover  for  permanent  injury  to  the  adja-  ! 

cent  property  was  distinctly  decided  in  L.  M.  R.  Co.  v.  Hambleton, 
reported  in  supplement  to  Weekly  Law  Bulletin,  vol.  11,  p.  100,  to 
appear  in  40  Ohio  St. 

It  follows  from  these  views  that  the  charge  of  the  court  was  errone- 
ous in  not  permitting  a  recovery  for  injury  done  by  the  occupation  of 
the  street  by  the  railroad  company  to  the  premises  of  the  plaintiffs, 
resulting  in  the  permanent  depreciation  in  value,  and  for  that  reason 
the  verdicts  are  set  aside  and  new  trials  granted. 
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GblluiiOid  Manxjf'g  Go.  and  another  v.  Pbatt  and  otliers. 

Samb  v.  Gomstooc  and  others. 

OireuU  Oourt,  D,  OonnecHimt,    July  81, 1884.) 

Patent— Hyatt's  Patent  Celluloid  PiAjro  Kats. 

it  is  an  iofringement  of  the  firgt  claim  of  thd  Hyatt  patent  (No.  210,780)  if 
a  snbslantial  portion  ot  the  upper  surface  of  the  key-board  of  a  ptano  or.  organ 
is  coTered  with  a  singte  sheet  of  celluloid,  but  it  it  Ib  not  an  infringement  to 
GOYor  ainxle  keys  whn  separate  strips  of  celluloid. 

In  Equity. 

J.  E.  Hindon  Hyde  and  Frederic  H.  Betts,  for  plaintiffs. 

George  B.  Ashley  and  Francis  C.  Nye,  for  defendants. 

Shipmak,  J.  ~  These  are  two  bills  in  equity,  each  charging  the  re- 
spective defendants  with  the  infringemect  of  letters  patent  No.  2109- 
780,  dated  December  10,  1878,  to  the  Gellttloid  Manufactaring  Com- 
pany, assignee  of  John  W.  Hyatt,  for  an  improvement  in  the  manu* 
facture  of  piano  keys. 

At  the  date  of  the  patented  invention,  piano  keys  and  organ  keys 
were  always  covered  with  ivory.  The  "head"  of  the  key  is  tnat  portion 
which  is  in  front  of  the  sharps,  or  black  keys,  and  the  "tail"  is  that 
portion  which  extends  backward  between  the  sharps.  The  "from ' 
of  the  key  is  the  portion  which  is  below  the  head.  After  the  blank 
wooden  key-board  was  made,  and  the  spaces  which  the  keys  were  to 
occupy  had  been  properly  designated,  the  next  step  was  to  cover  the 
fronts  with  strips  of  ivory.  Before  1860,  white  holly  wood  was  used 
for  the  fronts.  When  ivory  was  used,  the  fronts  were  made  by  gluing 
strips  large  enough  to  cover  the  fronts  of  two  keys,  or  the  front  of 
one  key,  and  sometimes,  as  in  Steinway  &  Sons'  facJtory,  the  entire 
front  of  the  board  was  covered  with  a  single  strip.  Each  head  was 
then  separately  glued  on,  and  each  separate  tail  was  thereafter  joined 
to  each  head,  and  the  board  was  then  sawed  into  the  separate  keys. 
The  top  of  the  right-hand  key  was  frequently  covered  with  one  strip. 
The  public  taste  required  that  the  fronts  should  match  each  other, 
and  that  heads  and  tails  should  also  be  of  the  same  grain  and  color, 
and  that  the  entire  top  surface  of  the  white  keys  should  also  be 
matched. 

While  the  method  of  construction  which  has  been  described  was 
the  one  in  general  use,  the  whole  of  each  key — ^head,  front,  and  tail — 
had  been  made  of  asing^le  piece  of  ivory,  under  the  Needham  patent. 
The  entire  upper  surface  of  each  of  two  key-boards  was  once  covered, 
in  the  factory  of  Steinway  &  Sons,  of  New  York,  with  a  single  sheet 
of  ivory,  but  this  was  an  exceptional  feat,  performed  with  an  excep- 
tionally  beautiful  and  evenly  grained  piece  of  ivory.  All  the  heads  of 
the  keys  upon  a  key-board  have  also  been  covered  with  a  single  strip 
of  ivory.     Seventy-five  key-boards  were  made  in  this  way  by  Pratt, 
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Bead  &  Co.,  of  Meriden.  This  experiment  was  not  repeated  by  that 
firm. 

The  objections  to  covering  a  large  space  with  a  single  strip  are 
that  the  ivory  is  apt  to  ''check, "  or  have  small  cracks,  and  that,  being 
non-plastic,  it  does  not  uniformly  adhere  to  the  wood,  and  also  that 
the  grain  is  not  uniform,  and  that,  therefore,  heads  and  tails  do  not 
match  each  other.  The  covering  of  a  large  surface  with  ivory  was 
not  unknown;  it  had  been  done  in  exceptional  instances;  but  it  was 
not  practicable  to  make  keys  in  this  way ;  and  the  only  practical  and 
commercial  method  of  manufacture  was  by  gluing  separate  strips  to 
the  upper  surface  of  separate  keys. 

After  the  invention  of  the  article  to  which  the  trade  name  of  cellu- 
loid was  given,  Mr.  Hyatt  endeavored  to  make  celluloid  keys  in  the 
same  manner  in  which  ivory  keys  had  been  made,  but  was  unsuccess- 
ful. He  then  succeeded  in  covering  the  entire  upper  surface  of  a  key- 
board with  a  sheet  of  celluloid,  fastened  to  the  wood  with  the  usual  cel- 
luloid cement.  This  method  of  construction  was  economical  of  time, 
and  has  reduced  the  price  of  the  cheaper  grade  of  keys.  The  invention 
did  not  consist  in  the  substitution  of  celluloid  for  ivory,  whereby  a 
reduction  in  the  price  of  keys  was  caused,  but  it  consisted  in  the  fact 
that,  by  the  use  of  celluloid,  there  was  practically  furnished  a  new 
and  useful  mode  of  constructing  key-boards,  viz.,  by  cementing  to  the 
board  a  single  sheet  of  the  veneer,  instead  of  by  gluing  a  large  number 
of  separate  pieces  of  ivory,  which  must  each  be  matched  and  sepa- 
rately fastened  to  the  wood.  This  new  method  of  construction  was 
impracticable  with  ivory,  or  with  any  material  which  was  known  be- 
fore celluloid  was  manufactured,  and  it  required  invention  to  find 
out  and  demonstrate  that  key-boards  could  be  manufactured,  so  as  to 
be  a  commercial  article,  by  covering  their  upper  surfaces  with  a  single 
sheet  of  a  material  which  would  make  an  attractive  and  permanent 
coating  for  the  wooden  keys,  because,  from  the  fact  that  celluloid 
existed,  it  by  no  means  followed  that  a  key-board  could  be  efficiently 
and  successfully  covered  with  it.  The  defendants  do  not  deny  the 
patentability  of  the  invention,  but  place  their  case  upon  non-infringe<^ 
ment,  as  they  construe  the  patent. 

The  patentee  describes  his  invention,  in  the  descriptive  part  of  his 
patent,  as  follows : 

"It  consists  in  covering  a  suitable  key-board  blank,  on  its  exposed  upper  8ui« 
face  and  edge,  with  a  sheet  or  scroll  of  some  plastic  composition,  which  ia  ce- 
mented or  otherwise  caused  to  adhere  to  the  surfaces  whereon  it  is  desired. 
After  being  thus  coated,  the  blank  is  sawed  or  otherwise  severed  into  sec- 
tions, each  one  of  which  constitutes  a  covered  key.  *  *  *  In  the  accom- 
panying drawings,  A  represents  a  key-board  blank,  composed  of  wood  or 
any  other  suitable  material,  of  the  size  and  contour  required  to  form  the  num- 
ber of  keys  of  the  dimensions  required.  Over  the  upper  surface  and  outer 
edge  of  this  blank,  and  cemented  or  otherwise  secured  thereto  in  a  suitable 
manner,  is  provided  a  thin  sheet  or  scroll,  B,  of  plastic  composition.  So  far 
as  known,  the  material  termed  *  celluloid '  is  the  best  adapted  to  the  purpose  of 


Digitized  by 


Google 


OELLULpID  MANUF'o   CO.  V.  PBATT.  815 

covering  tlie  blank,  though  it  is  plain  that  other  materials  of  a  plastic  natare 
may  answer.  The  covering  of  the  blank  with  the  sheet  of  composition  or 
material  completes  the  first  essential  step  towards  the  production  of  the  in- 
vention. The  next  operation  is  to  sever  the  blank  into  sections  of  the  desired 
size  to  form  the  keys,  D." 

The  claims  of  the  patent  are  the  following : 

'*(!)  As  a  new  article  of  manufacture,  a  blank  key-board  covered  with  a 
continuous  strip  or  roll  of  plastic  composition,  substantially  as  specified.  (2) 
The  within-described  process  of  forming  piano  or  analogous  keys,  which 
consists  in  covering  a  key-board  blank  with  a  strip  of  plastic  material,  and 
then  cutting  out  each  key  from  the  coated  blank,  substantially  as  specified." 

The  specification  and  the  first  claim,  if  it  is  construed  literally, 
describe  a  broader  invention  than  Hyatt  made.  His  invention  did 
not  consist  in  covering  a  key-board  with  any  plastic  composition,  be- 
cause he  knew  nothing  of  the  adaptability  for  the  purpose  of  any 
other  material  than  the  one  which  has  the  general  name  of  celluloid; 
neither  did  he  know  how  any  other  material  could  be  cemented  or 
fastened  to  the  wood.  His  invention  was  confined  to  the  materials 
upon  which  he  successfuVy  experimented,  and  bis  patent  is  to  be 
limited  to  plastic  composition  of  the  nature  and  character  of  celluloid, 
and  cemented  to  the  wood  wibh  the  cement  with  which  celluloid  is 
usually  caused  to  adhere  to  another  surface. 

Each  defendant  is  a  manufacturer  of  piano  and  organ  keys,  and 
covers  the  upper  surfaces  and  edges  of  some  of  its  key-boards  each 
with  a  sheet  of  cbrolithion,  or  celluloid,  and  also  covers  the  fronts  of 
the  same  key-boards  each  with  another  strip  of  the  same  material. 
They  insist  that  this  is  not  an  infringement  of  the  plaintiffs'  patent^ 
which  they  construe  to  be  for  a  covering  of  the  upper  surface  and  the 
front  of  a  key-board  with  one  sheet  of  celluloid.  The  patent  speaks 
of  covering  the  ''upper  surface  and  outer  edge"  of  the  blank,  but  it  is 
manifest  from  the  drawings  that  the  outer  edge  does  not  mean  the 
front,  but  the  edge  of  the  top  of  the  key-board.  The  defendants  do 
not  always  cover  the  whole  of  the  top  with  a  single  sheet  of  celluloid, 
but  sometimes  use  two  sheets.  It  is  an  infringement  if  a  substantial 
portion  of  the  upper  surface  of  the  key-board  is  covered  with  a  single 
sheet,  but  it  is  not  an  infringement  to  cover  single  keys  with  separate 
strips  of  celluloid. 

The  second  claim  of  the  patent  seems  to  have  been  inserted  for 
the  mere  purpose  of  having  more  than  one  claim.  As  a  statement 
of  the  invention,  which  consisted  in  covering  the  upper  surface  of  a 
key-board  with  a  single  sheet  of  celluloid,  it  is  useless,  and,  as  a  state- 
ment of  the  process  of  making  key-boards,  it  is  incorrect.  It  is  far 
preferable  to  cement  an  unpolished  than  a  polished  sheet  to  the  key- 
board, as  the  inventor  well  knew,  and  therefore  the  next  operation, 
after  cementing  the  sheet,  is  to  level  and  polish  it.  The  defendants 
do  not  use  the  process  which  is  described  in  this  claim. 

Let  there  be  a  decree  for  an  injunction  against  the  infringement 
of  the  first  claim,  and  for  an  accounting. 
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BosTooK  V.  Goodrich.* 
(Oireuit  Courts  E.  D,  Pennsylwtnia.    June  2, 1884.) 

L  PATBirrB— Additional  Fbatubb^— Improtehent  upon  Forhbb  Intbntiok^ 
Ikfringbmekts. 

Letters  patent  for  an  improvement  made  to  a  patented  invention,  by  addi* 
tional  features  having  no  material  effect  upon  the  character,  operation,  or  re- 
sult produced,  do  not  confer  upon  the  subsequent  patentee  a  right  to  use  the 
original  device. 

2.  Same — SPLrmNG  ttp  Ain>  Hultifdting  Glaimb. 

The  praciiee  of  unnecessarily  splitting  up  and  multiplying  claims  disap- 
proved. 

8.  Samb-^Byidencb— Inconsistent  Oonduot  of  Respondent. 

That  the  respondent  offered  a  large  sum  of  money  for  a  patent,  and  subse- 
quently took  out  patents  for  similar  devices,  are  facts  to  be  considered  as  be- 
ing inconsistent  with  his  subsequent  contention  of  want  of  novelty  in  the 
patent. 

4.  Bahs— Sbwtno-Maohinb  Tuok-Oseasebs^Lbttbbs  Patent  il^oa.  64,404,  80,- 
269,  81,160,  117,601. 

Letters  patent  No.  64,404,  issued  May  7, 1867,  and  No.  80,269,  issued  July 
28,  1868,  to  Edward  Bostock,  for  improvements  in  sewing-machine  tuck- 
creaser,  are  not  shown  to  want  patentable  novelty,  and  are  infringed  by  the 
devices  constructed  under  letters  patent  No.  81,160,  issued  August  18, 1868, 
and  No.  117,601,  issued  May  16, 1876,  to  Henry  0.  Goodrich.  . 

In  Equity.     Hearing  on  bill,  answer,  and  pvoofs. 

Bill  to  restrain  an  aHeged  infringement  of  claims  Nos.  2, 3,  5,  and 
6,  of  patent  (No.  64,404)  issaed  May  7, 1867,  to  Edward  Bostock,  and 
claim  No.  1  of  patent  (No.  80,269)  issued  July  28,  1868,  to  said  Bos- 
tock for  improvements  in  sewing-machine  tuck-creasers  assigned  by 
mesne  assignments  to  Sarah  L.  Bostock.  Respondent  contended 
that  there  was  no  patentable  novelty  over  21  prior  patents,  and  al- 
leged that  the  devices  made  and  sold  by  the  respondent  under  letters 
patent  (No.  81,160)  issued  August  18,  1868,  to  Henry  0.  Goodrich, 
and  (No.  117,501)  issued  May  16, 1876,  to  said  Goodrich,  for  improve- 
ments in  tuck-creasers  for  sewing-machines,  were  distinguishable 
from  the  Bostock  invention  in  the  construction  and  mode  of  opera- 
tion. 

H.  r.  Fenton  and  W.  W.  Ledyard,  for  complainant. 

West  dt  Bandy  (of  Chicago,)  for  respondent. 

BuTLBE,  J.  The  patent  No.  80,270,  of  July  28, 1868,  having  been 
withdrawn  from  the  case,  we  have  for  consideration  only  those  <A  No. 
64,404,  of  May  7,  1867,  and  No.  80,869,  of  July  28,  1868.  Of  No. 
64,404  the  defendant.is  charged  with  infringing  claims  2,  3,  5,  and  6, 
and  of  No.  80,269,  claim  1.  The  defense  set  up  is  want  of  novelty, 
and  non-infringement.  The  patentee  has  pursued  the  usual  and  re- 
prehensible practice  of  unnecessarily,  if  not  improperly,  splitting  up 
and  multiplying  claims.  Its  effect  here  (which  may  be  unimportant)  . 
we  are  not  called  upon  to  consider.    The  patent  No.  64,404  covers  a 

>  Reported  by  Albert  B.  Quilbert  and  H.  W.  Watson,  of  the  Philadelphia  bar. 
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right-angled  base-plate,  a  right-angled  spring-arm,  and  a  gauge-plate, 
with  downward  projection,  oombined  as  described  in  the  specifications 
and  stated  in  the  claims.  No.  80,269  embraces  the  same  matters,  and 
also  an  improvement  on  the  original  device,  which  consists  in  trans- 
ferring the  slot,  through  which  annexation  to  the  sewing-machine  is 
made,  from  the  base-plate  to  the  gauge-plate. 

The  first  branch  of  the  defense  is  not,  we  think,  sustained  by  the 
proofs.  No  one  of  the  several  prior  inventions  exhibited,  seems  to 
cover  the  combination  embraced  in  the  plaintiif 's'  claims.  Consider- 
able embarrassment  was  encountered  in  passing  upon  this  question, 
from  the  absence  of  proper  models,  and  from  the  conflict  of  expert 
testimony.  The  burden  of  proof  being  on  the  defendant,  any  dis- 
advantage resulting  from  this  cause  falls  upon  him.  It  was  his  duty 
to  show  the  alleged  anticipation  distinctly  and  clearly.  He  has  not 
done  so,  and  the  original  presumption  in  favor  of  the  patent  must^ 
therefore,  be  allowed  to  stand.  This  presumption  is  greatly  strength- 
ened here  by  his  offer  of  a  large  sum  of  money  for  the  patents,  in 
1870.  This  offer  to  purchase  is  irreconcilable  with  his  present  atti- 
tude, as  are,  also,  his  acts  in  taking  out  several  patents  for  similar 
devices, — which,  according  to  the  defense  set  up,  are  anticipated 
and  old. 

Nor  do  we  think  the  second  branch  of  defense  has  been  more  suc- 
cessful. Here,  again,  the  expert  testimony  is  in  direct  conflict.  A 
comparison  of  the  device 'manufactured  by  the  defendant,  however, 
with  the  plaintiff's,  shows  them  to  be  essentially  the  same, — in  de- 
sign or  purpose,  in  construction,  method  of  operation,  and  effect  pro- 
duced. Exhibit  E  seems  to  possess  every  feature  of  the  plaintiff's 
invention.  The  slight  structural  differences  are  unimportant.  They 
have  no  material  effect  upon  the  character  or  operation  of  the  ma- 
chine, or  the  result  produced.  While  the  grooved  wheel  does  not  re- 
volve, its  pressure  upon  the  knife  below  forms  a  crease,  precisely  as 
would  be  done  if  it  turned.  Whether  the  plaintiff's  revolves,  depends 
upon  the  extent  of  pressure  applied  and  friction  produced.  If  the 
defendant's  device  may  be  regarded  as  an  improvement  on  the  plain- 
tiff's because  of  additional  features,  this  will  not  justify  his  use  of  the 
plaintiff's  invention. 

A  decree  must  be  entered  accordingly. 
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.    United  States  v.  Goloatb. 
{(XreuU  Court,  6.  D.  New  Fork.    August  9, 1884. 

Injunction — ^iNFBiNaEHENT — Lx^tioated  Patent. 

The  United  States  cannot  be  heard  to  ask  an  injunction  restraining  tbe  com- 
mencement or  prosecution  of  suits  for  infringement  of  a  patent,  for  the  repeal 
of  wMch  they  have  begun  an  action. 

In  Equity. 

Elihu  Root,  I).  S.  Atty.,  Charles  M,  Da  Costa,  and  Wager  Swayne, 
for  orator.  ^ 

Frederic  H.  Betts,  for  defendant. 

Wheelbb,  J.  This  suit  is  brought  by  direction  of  the  attorney 
general,  to  repeal  letters  patent  granting  exclusive  rights  to  inven- 
tions, and  has  now  been  heard  on  a  motion  for  a  preliminary  injunc- 
tion to  restrain  commencement  or  prosecution  of  suits  for  infringe- 
ment. The  patent  has  expired,  and  no  injunction  is  asked  against 
assignment  of  the  patent.  The  right  to  maintain  such  a  suit  is 
placed  upon  the  same  ground  as  that  to  repeal  a  patent  for  land. 
U.  S.  V.  Gunning,  18  Fed.  Bep.  511.  In  a  suit  to  vacate  a  patent 
for  land  it  would  hardly  be  claimed  that  the  patentee  should  be  re- 
strained from  preventing,  or  prosecuting  suits  for,  trespasses  to  the 
land  during  the  pendency  of  the  suit.  Sn^h  acts  would  work  no  in- 
jury to  the  title  or  property  of  the  United  States  in  question  in  the 
suit.  The  United  States  deals  with  the  lands  as  a  proprietor,  and 
brings  such  suits  to  be  restored  to  its  proprietary  rights.  U.  S.  v. 
Schurz,  102  U.  S.  ^78;  U.  S.  v.  Stone,  2  Wall.  525.  Protection  of 
the  property  would  not  impair  those  rights.  Infringement  of  a  pat- 
ent is  a  trespass  upon  the  exclusive  rights  granted.  The  United 
States,  as  an  owner  or  proprietor,  has  no  interest  in  promoting  such 
trespasses ;  and  their  prevention,  or  the  prosecution  of  suits  for  their 
commission,  cannot  be  an  injury  to  the  United  States  as  a  proprie- 
tor. If  the  patent  is  repealed  the  suits  may  fall,  or  may  not;  but 
whether  they  do  or  not  is  a  matter  entirely  between  the  parties  to  the 
suits,  and  not  at  all  between  the  United  States  and  either  of  the  par- 
ties. No  reason  for  granting  the  motion  appears,  and  it  must  there- 
fore be  denied. 

Motion  denied. 
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Peters  v.  Active  Manuf'g  Co.* 

{Oireuit  Court,  8.  D.  Ohio,  W.  D.    August  22, 1884.) 

1.  Patents— P£TBR8'  Carriaob  Dashes — Sheaths  fob  AppLrmo  MouLDnrea. 

Pateat  No.  178,463,  granted  Qeorge  M.  Peters  for  improvements  in  sheaths 
or  holders  for  applying  mouldings  to  the  tops  of  carriage  dash-boards,  hM  to  be 
anticipated  by  a  machine  used  for  putting  mouldings  on  combs  by  means  of  a 
sheath  constructed  and  operated  similarly.  That  the  machine  was  compara- 
tively small,  and  used  only  for  applying  mouldings  to  combs,  is  immateriaL 

2.  Same— Infrikgbicent — Anticipation. 

That  which  would  infringe,  if  later,  anticipates,  if  earlier. 

In  Equity. 

J.  W.  Firestone  and  Wm.  Huhbell  Fisher,  for  complainant. 

Stem  dt  Peck,  for  respondent. 

Sage,  J.  This  suit  is  brought  upon  letters  patent  No.  178,463, 
issued  to  complainant,  June  6, 1876,  for  an  improvement  in  tools  for 
attaching  sheet-metal  mouldings.  The  specifications  set  forth  the  in- 
vention of  certain  new  and  useful  improvements  in  sheaths  or  holders 
for  applying  mouldings  to  the  tops  of  carriage  dash-boards,  and  that 
it  comprises  a  peculiarly  constructed  sheath  or  holder,  wherewith  the 
moulding  may  be  applied  expeditiously,  and  without  bending  or  buck- 
ling, or  injuring  or  marring,  either  the  moulding  or  dash-board.  The 
&heath  may  be  made  of  one  or  more  pieces  of  metal,  or  it  may  be 
made  of  wood  lined  with  a  metallic  bushing.  When  made  of  two 
pieces  or  parts,  which  is  the  form  preferred  by  the  patentee,  the  pieces 
are  connected  by  bolts  and  washers,  and  grooved  so  as  to  inclose  the 
moulding;  a  key  or  other  suitable  stop  being  fitted  within  the  sheath  to 
prevent  the  moulding  slipping  through  the  groove.  The  sheath  has 
undercut  notches  to  receive  the  key,  which  is  detachable,  and  serves 
as  a  stop  or  abutment  for  the  rear  end  of  the  moulding  to  rest  against. 
Notches  may  be  cut  at  such  distances  from  the  front  end  of  the  sheath 
as  may  be  required  for  the  various  lengths  of  mouldings  to  be  used, 
or  the  notches  and  key  may  be  dispensed  with,  and  a  screw  stop,  de- 
scribed in  the  specifications,  substituted.  The  moulding  consists  of 
a  sheet-metal  tube,  having  a  longitudinal  slot  or  parting,  and  its  for- 
ward end  is  made  flaring  or  trumpet-mouthed,  so  as  not  to  tear  the 
leather  coverings  of  the  dash  while  the  moulding  is  being  applied. 
The  dash  is  held  perfectly  rigid  in  clamps,  and  the  sheath,  containing 
the  moulding  and  fitting  it  closely  so  as  to  prevent  buckling,  is  drawn, 
by  means  of  a  cord  or  strap,  attached  to  a  hook  or  link,  pivoted  to 
the  front  end  and  guttered  to  avoid  contact  with  the  edge  of  the  dash, 
along  the  upper  edge  of  the  dash,  which  projects  above  the  clamps. 
As  the  sheath  advances,  the  flaring  mouth  serves  to  conduct  the 
leather  margins  of  the  dash  into  the  longitudinal  slot  of  the  mould- 
ing, and,  the  sheath  fitting  the  moulding  closely,  prevents  any  radial 

1  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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distention  and  causes  it  to  be  fitted  uniformly  and  securely  to  the 
dash.  After  the  moulding  has  been  drawn  to  its  place  on  the  dash/ 
the  sheath  may  be  retracted  without  withdrawing  the  moulding.  The 
flaring  or  trumpet  end  of  the  moulding  is  then  filed  off  or  disposed 
of  in  any  other  suitable  manner.  While  the  sheath  is  being  drawn 
along  the  top  of  the  dash,  the  moulding  is  impelled  forward  by  the 
key  or  stop,  and  consequently  no  strain  is  brought  to  bear  upon  the 
flaring  end  of  the  moulding.  "It  is  evident,**  says  the  patentee  in  the 
last  sentence  of  the  specifications,  *'that  this  form  of  sheath  may  be 
advantageously  employed  for  attaching  sheet-metal  mouldings  or  tubes 
to  various  articles,  and  I  reserve  the  right  to  use  it  for  any  and  every 
purpose  that  it  is  capable  of." 

The  first  claim  is  *'a  sheath  for  applying  metallic  mouldings,  said 
sheath  being  furnished  with  a  stop  for  advancing  the  moulding,  all 
substantially  for  the  purpose  specified."  The  second  claim  is  for  the 
sheath  described  in  the  specification,  furnished  with  recesses  and  a 
key,  or  their  equivalent  stops,  as  and  for  the  purpose  explained.  The 
third  claim  is  for  a  sheath  composed  of  two  grooved  bars,  held  to 
their  places  by  bolts  or  screws  and  washers  or  fillings,  whereby  it  may 
be  adjusted  to  mouldings  of  different  diameters.  The  fourth  claim  is 
for  the  combination  of  the  grooved  bars  forming  the  sheath,  and  gut- 
tered hook  or  shackle  described  in  the  specification,  for  the  object 
stated.  The  third  and  fourth  claims  need  not  be  considered.  None 
of  the  sheaths  used  by  respondents  contained  washers,  or  any  substi- 
tutes or  equivalents  taerefor,  whereby  they  were  rendered  capable  of 
adjustment  to  mouldings  of  different  diameters,  and  it  was  admitted 
on  the  hearing  that  there  was  no  infringement  of  the  fourth  claim. 

The  respondent's  evidence  establishes  that  as  early  as  September, 
1867,  Joseph  P.  Noyes,  a  manufacturer  of  combs  at  Binghampton, 
New  York,  used  a  machine  for  putting  mouldings  on  combs,  in  which 
the  moulding  was  heid  in  a  sheath  fitting  it  closely,  and  having  an  ex- 
tension enough  smaller  to  fit  the  comb.  In  this  extension  there  was  a 
sliding  follower  fitted  to  abut  against  the  end  of  the  comb.  At  the 
extreme  opposite  ead  of  the  larger  part  of  the  sheath  there  was  a  slot 
across  the  sheath,  containing  a  key  or  stop  to  prevent  the  sliding  of 
the  moulding.  The  follower  was  attached  to  a  slide  and  lever,  so 
that  when  a  moulding  was  laid  in  the  larger  part  of  the  sheath  and  the 
comb  in  the  smaller  part,  the  comb,  being  prevented  from  bending  by 
the  walls  of  the  sheath,  could  be  forced  into  the  moulding  by  the  action 
of  the  slide  and  lever  upon  the  follower,  the  moulding  being  prevented 
from  bending  by  the  walls  of  the  part  of  the  sheath  within  which  it 
was  placed.  This  machine  was  in  use  more  than  three  years  before 
the  date  of  the  complainant's  invention.  That  this  was  a  compara- 
tively small  machine,  and  used  only  for  applying  mouldings  to  combs, 
is  not  material.  Planing  Mack.  Co.  v.  Keith,  101  U.  S.  490.  Nor 
is  it' material  that  the  groove  or  gutter  was  so  open  in  cross  section 
that  the  moulding  cguld  be  dropped  into  it.    Figure  6,  of  the  drawings 
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accompanying  the  letters  patent  issaed  to  complainant,  shows  a  sheath 
of  like  shape,  and  is  referred  to  in  the  specifications  as  a  modified 
form  of  the  sheath  patented,  and  the  claim  is  so  broad  as  to  cover 
any  sheath,  of  any  material,  shape,  or  size,  for  applying  mouldings  to 
any  article. 

There  is  nothing  more  in  the  sheath  patented  to  the  complainant 
than  an  adaptation  of  the  sheath  used  at  Binghampton  to  the  appli- 
cation of  mouldings  to  carriage  dash-boards;  an  adaptation  which 
would  have  occurred  to  a  skilled  mechanic  without  the  exercise  of 
the  inventive  faculty.  Had  the  complainant's  invention  been  first  in 
time  and  patented,  the  Binghamton  sheath  would  have  been  an  in- 
fringement; and,  conversely,  had  the  Binghamton  sheath  been  pat- 
ented, the*  complainant's  would  have  been  an  infringement.  That 
which  infringes,  if  later,  would  anticipate,  if  earlier.  Day  v.  Bankers* 
d  Brokers'  Tel.  Co.  9  Blatchf.  346;  BazzeU  v.  Fifield,  7  Fed.  Ebp. 
466. 

The  bill  is  dismissed  at  complainant's  costs. 


Butler  and  others  r.  Shaw. 
{Oireuit  Oourt^  D.  MoisachuseUB,    August  20, 1884.) 

1.  Patbkts  fob  Invrktioits—- Iktbrfbrskob  PRocBEnmos— Dsoisioir  of  Gok- 
HiBSioNBR  OF  Patents^How  Heviewbck- Rby.  Bt.  \  4915. 

From  a  decision  of  the  commiasioner  of  patents  upon  an  interference  no  ap- 
peal lies  to  the  supreme  court  of  the  District  of  Columbia,  and  the  only  rem- 
edy is  by  a  bill  in  equity  in  the  United  States  circuit  court,  under  Rev.  St.  i 
4915,  to  revUw  the  proceediogs  in  the  patent-office. 

a,  Bamr— Costs. 

The  last  clause  of  section  4915  of  the  Revised  Statutes,  requiring  the  appli- 
cant  to  pay  all  the  expenses  of  the  proceeding,  whether  the  final  decision  is  in 
his  favor  or  not,  is  limited  to  cases  in  which  there  is  no  opposing  party  other 
than  the  commissioner  of  patents,  and  whenever  there  are  opposing  parties, 
as  in  a  contested  case  of  interference,  the  ordinary  rule  should  be  followed, 
and  costs  be  awarded  to  the  party  prevailing. 

8.  Same— BuTiiBR  Improved  Milk- Can— Aktioipatiok—Sha?c  Can. 

The  first  claim  of  the  patent  applied  for  by  Francis  G.  Butler,  on  November 
20, 1878,  for  an  improved  milk-can,  hdd  not  anticipated  by  the  original  patent 
granted  to  Philander  Shaw,  on  September  10,  1878,  for  an  improvement  in 
milk-caas,  and  that  while  Butler  was  not  entitled  to  a  patent  on  his  third 
claim,  he  was  entitled  to  a  patent  for  the  invention  specified  In  his  first  claim, 
and  to  the  costs  of  this  suit. 

In  Equity. 

W.  E.  Simondiy  for  complainants. 

c7.  J.  Coombs^  for  defendant. 

Before  Gray  and  Nelson,  JJ. 

Gbay,  Justice.  This  is  a  bill  in  equity  under  section  4915  of  the 
Bevised  Statutes,  filed  in  this  court  on  August  16,  1882,  by  Francis 
G.  Butler,  a  citizen  of  Connecticut,  and  the  Vermont  Farm  Machine 
v.21p,no.6— 21 
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Gompanyy  a  Yermont  corporation,  as  his  assignee,  against  Betsey  H. 
Shaw,  a  citizen  of  Massachusetts,  assignee  of  Philander  Shaw,  to 
obtain  an  adjudication  that  Batler  is  entitled  to  a  patent  for  improve* 
ments  in  milk-cans,  which  has  been  refused  him  bj  the  commissioner 
of  patents,  upon  an  interference  declared  between  him  and  the  de« 
fendant. 

The  case  cannot  be  well  understood  without  an  abstract  of  the  pro- 
ceedings in  the  patent-office,  copies  of  which  have  been  submitted  to 
us,  and  which  were  in  substance  as  follows : 

On  September  10,  1878,  a  patent  was  issued  to  Philander  Shaw, 
on  an  application  filed  by  him  on  February  4, 1878.  The  apparatus 
described  in  the  specification  of  that  patent  was  as  follows : 

"A  milk  can,  a,  is  closed  at  the  top  by  a  hollow  float,  and  has  at  the  upper 
end  of  the  side  a  transparent  pane  of  glass,  through  which  the  formation  of 
the  cream  and  its  depth  can  readily  be  ascertained.  The  milk-can,  after  be- 
ing filled  with  milk,  is  placed  in  a  water-jacket,  i,  surrounded  on  its  sides 
and  bottom  with  a  hollow  closed  receptacle,  I,  into  which  steam  and  cold 
water  are  alternately  introduced;  the  steam,  at  the  side  of  the  receptacle,  by 
a  pipe  leading  from  an  ordinary  heater,  m,  so  as  to  raise  the  temperature  of 
the  milk  to  about  130  deg.  Fahrenheit,  at  which  temperature  cream  is  most 
rapidly  separated;  and  the  cold  water  at  the  bottom  of  the  receptacle,  by  the 
force  of  gravity,  through  a  delivery  pipe  from  an  ordinary  water-cooler,  p,  so 
as  to  cool  the  milk  gradually  from  below,  prevent  downward  currents  in  the 
milk,  and  thus  form  cream  more  quickly  and  in  greater  proportion  than  in 
ordinary  open  cans.  Within  the  can  is  a  tube,  d,  rising  to  about  two-thirds 
of  the  height  of  the  can,  and  the  lower  end  of  which  projects  through  the 
side  of  the  can  near  the  bottom,  and  is  there  provided  with  a  suitable  stop- 
cock. Closely  fitted  into  the  upper  end  of  this  tube  is  another  tube,  /,  open 
at  both  ends,  which  can  be  adjusted  up  and  down,  so  as  to  draw  off  the  cream 
at  the  level  of  its  junction  with  the  milk,  and  which  has  attached  to  its  upper 
end  a  graduated  scale,  ^,  and  an  indicator,  h,  opposite  the  glass  pane,  so  as  to 
show  the  depth  of  the  cream,  and  how  much  is  drawn  off." 

The  claims  in  that  specification  were  as  follows : 

"(1)  The  herein  described  apparatus  for  obtaining  cream  from  milk,  con- 
sisting of  the  milk-can,  a,  the  water-jacket,  t,  the  closed  receptacle,  i,  the 
beater,  m,  and  the  cooler,  p,  as  set  forth. 

''(2)  The  herein  described  milk-can,  a,  for  raising  cream,  in  combination 
with  the  telescopic  tubes,  d,f,  the  graduated  scale,  g,  and  the  indicator,  A,  as 
and  for  the  purpose  set  forth. " 

On  November  20, 1878,  Butler  filed  an  application  for  a  patent,  in 
which,  as  afterwards  amended  to  meet  objections  of  the  examiners,  he 
described  a  milk  vessel,  with  a  pane  of  glass  near  the  top  of  sufficient 
length,  vertically,  to  show  the  height  of  the  cream  raised  upon  the 
milk ;  and  with  an  outlet  at  the  bottom  opening  into  a  discharging- 
tube  or  faucet,  turning  on  a  center  pin  or  arbor,  and  adjustable  so  as 
to  bring  its  discharging  mouth  at  a  height  above  the  bottom  of  the 
can,  equal  to  the  depth  of  the  layer  of  cream,  and  automatically  dis- 
charge all  the  milk,  leaving  the  cream  in  the  can;  and  made  two 
claims,  the  second  of  which  is  not  now  insisted  on,  and  requires  no 
further  mention,  and  the  first  of  which  was  as  follows :  ^ 
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"(1)  A  milk  vessel,  having  an  adjustable  faucet  that  can  be  set  to  auto- 
matically discharge  any  predetermined  quantity  of  milk,  to  leave  in  the  vessel 
a  certain  quantity  of  cream,  and  provided  with  a  glass  pane  to  ascertain  the 
degree  or  place  of  adjustment  of  the  faucet." 

On  April  12,  1879,  the  examiner  rejected  this  first  claim  in  But- 
ler's application,  on  the  ground  that  its  subject-matter  had  been  an- 
ticipated by  the  patent  already  granted  to  Shaw.  Butler  thereupon 
asked  that  an  interference  might  be  declared  between  his  application 
and  that  patent.  An  interference  was  declared  between  Butler's  first 
claim  and  Shaw's  patent  upon  this  claim  or  issue : 

"A  can  for  milk  and  cream  separation,  having  an  adjustable  automatic  dis- 
charge faucet,  and  a  transparent  pane  by  which  the  place  or  degree  of  faucet 
adjustment  may  be  determined." 

In  the  interference  proceedings,  Butler  stated  that  in  November^. 
1876,  he  conceived  and  practically  tested  the  invention  of  such  a  can 
as  described  in  this  issue.  Shaw  stated  that  in  March,  1876,  he  em- 
bodied his  invention  in  a  model;  and  on  April  5, 1880,  (Shaw  having 
died  in  September,  1879,)  Mrs.  Shaw,  at  the  suggestion  of  the  exam- 
iner, filed  an  application  for  a  reissue,  repeating  the  description  and 
the  claims  of  Shaw*s  original  patent,  and  inserting  a  new  claim  in  the 
words  of  this  issue. 

The  examiner  of  interferences  decided  that  Shaw  was  the  prior 
inventor.  On  appeal  by  Butler  from  that  decision  to  the  board  of 
examiners  in  'chief,  one  of  them  was  in  favor  of  affirming  it.  But 
the  majority  of  the  board  held  that  the  reissue  application  had  ma- 
terially enlarged  the  scope  of  Shaw's  claim,  and  had  brought  in  ob- 
jectionable new  matter  to  make  a  conflict,  when  none  existed  in  fact, 
between  the  two  devices;  that  Shaw's  other  claims  covered  his  real 
invention  and  all  that  he  was  entitled  to;  that  Butler's  first  claim 
was  limited  to  the  device  which  he  had  invented,  and  in  no  way 
trenched  upon  the  invention  of  Shaw;  that  Shaw's  device  was  for 
separating  cream  from  milk,  by  drawing  off  the  cream  from  the  top 
of  the  milk,  leaving  the  milk  in  the  can,  and  could  not  be  used  to 
draw  off  the  milk  and  leave  the  cream;  and  Butler's  device  was  for 
separating  milk  from  cream,  by  drawing  off  the  milk  at  the  bottom, 
leaving  the  cream  in  the  can,  and  could  not  be  used  to  draw  off  the 
oream  and  leave  the  milk;  that  the  two  devices  were  mechanically 
different,  having  no  feature  in  common,  except  the  glass  panes  and 
the  indicators,  which  were  well  known,  and  not  patentable  by  either; 
that  an  interference  had  been  declared,  and  the  parties  had  been  con- 
tending, on  a  matter  which  one  had  not  claimed  and  which  neither 
was  entitled  to;  and  therefore  recommended  that  the  interference  be 
dissolved  and  the  case  be  remanded  to  the  primary  examiner,  with 
instructions  to  reject  Shaw's  new  claim  and  allow  the  parties  to  take 
patents  on  their  other  claims,  unless  some  good  reason  could  be  shown 
for  rejection  on  further  examination. 

From  the  decision  of  the  board  of  examiners  Mrs.  Shaw  appealed 
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to  the  commissioner  of  patents  in  person,  who,  on  September  2, 1881, 
made  the  following  decision : 

"The  claim  at  issue  between  the  parties  to  this  controyeraj  reads  as  follows: 
'A  can  for  milk  and  cream  separation,  having  an  adjustable  automatic  dis« 
charge  faucet,  and  a  transparent  pane  by  which  the  place  [or  degree]  of  fau- 
cet adjustment  may  be  determined.'  Priority  of  invention  is  the  only  ques- 
tion to  be  determined.  While  it  is  true  that  the  devices  of  the  respective 
parties  are  different,  in  principle  they  are  the  same,  and  both  are  within  the 
terms  of  the  issue.  The  evidence  shows  that  Shaw  completed  a  model  of  his 
invention  in  March,  1876.  Whether  tlie  date  written  upon  the  model  is  the 
correct  one  or  not,  is  immaterial  in  this  case,  as  it  cleai'ly  appeal's  that  some- 
time during  that  month  the  model  was  completed.  Butler  claims  to  have 
conceived  his  invention  in  November,  1876.  He  reduced  it  to  practice  in 
January  or  February  following.  I  find  nothing  in  the  testimony  showing 
an  abandonment  of  invention  on  the  part  of  Shaw;  and  as  the  dates  above 
mentioned  show  that  he  was  the  prior  mventor,  I  atfirm  the  decision  of  the 
board  of  examiners  in  chief,  awarding  him  priority  of  invention.*' 

From  the  terms  of  that  decision,  it  would  appear  that  the  learned 
commissioner  wholly  overlooked  the  decision  of  the  majority  of  the 
board  of  examiners  in  chief,  and  the  fact  that  Mrs.  Shaw  alone  had 
appealed  from  that  decision,  and  treated  the  case  as  if  the  decision 
of  the  dissenting  examiner  had  been  the  decision  of  the  board,  and  as 
if  Butler  had  been  the  appellant. 

Pursuant  to  that  decision  of  the  commissioner  of  patents,  a  reis- 
sue was  granted  on  October  18,  1881,  to  Mrs.  Shaw,  containing  the 
new  claim. 

On  September  27,  1881,  the  primary  examiner  took  up  Butler's 
original  application,  and  decided  that,  in  view  of  the  adverse  decision 
in  the  interference,  his  first  claim  should  be  erased.  On  October  8d, 
Butler  requested  a  reconsideration  of  that  claim,  and  also  amended 
his  application  by  adding  a  third  claim  in  the  words  of  the  declara- 
tion of  interference.  On  October  14th,  the  examiner  decided  that 
Butler  could  not  be  allowed  this  claim,  because  it  was  the  subject- 
matter  of  the  interference  finally  decided  against  him.  On  October 
28th,  Butler  requested  a  reconsideration  of  the  rejection  of  his  first 
and  third  claims,  and  on  November  2d  the  examiner  again  rejected 
both  of  them.  On  December  2d,  Butler  appealed  from  this  decision 
to  the  board  of  examiners  in  chief,  who,  after  pointing  out  that  their 
former  decision  on  the  interference  did  not  award  priority  to  Shaw, 
as  the  commissioner  of  patents  had  assumed,  and  expressing  an  opin- 
ion that  the  reissue  of  Shaw's  patent,  when  construed  in  the  light  of 
his  specification,  drawing,  and  model,  would  not  preclude  Butler  from 
being  allowed  his  first  claim,  concluded  thus : 

"Yet  the  former  examiner  having  held  that  the  old  patent  of  Shaw  author- 
ized the  making  of  the  above  third  claim,  and  that  said  third  claim  covered 
the  matter  of  the  first  claim,  and  the  commissioner  having  virtually  decided 
priority  in  favor  of  Shaw,  we  will  pro  forma  affirm  the  action  of  the  exam« 
iner  now  in  charge,  and  let  the  matter  go  before  the  commissioner  for  disen« 
tauglement  and  adjudication." 
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From  this  decision  of  the  board  of  examiners  Butler  appealed  to 
the  commissioner  of  patents  in  person;  and  on  .December  28,  1881^ 
the  acting  commissioner  affirmed  the  decision,  for  these  reasons : 

''In  their  decision  in  the  interference  proceeding,  the  board  of  examiners 
in  chief  made  substantially  the  same  suggestion  with  reference  to  certain  dif- 
ferences existing  between  Butler  and  Shaw,  which  they  now  make  in  the  eat 
parte  proceeding.  These  differences  were  recognized  by  the  commissioner, 
but  it  was  finally  held,  after  careful  consideiation,  that,  notwithstanding 
these  differences,  the  claims  of  the  parties,  as  therein  presented,  were  8ul> 
stantially  identical,  xhe  first  claim  now  appealed  is  the  claim  that  was  in- 
volved in  the  interference  referred  to,  and  the  third  claim  is  drawn  up  in  the 
very  language  of  the  issue  in  that  case.  The  questions  presented  by  these 
claims  are  therefore  res  adjudicatat  and  clearly  cannot  be  T-eopened  in  an  eao 
parte  proceeding  upon  the  suggestion  of  the  defeated  party.  The  applicant 
must  therefore  be  finally  rejected,  upon  reference  to  the  adjudication  in  the 
interference  case  of  Butler  v.  8haw.*' 

The  defendant  has  introduced  in  evidence  a  patent  issued  to  Butler 
on  January  31,  1882,  on  another  application  filed  by  him  on  Novem- 
ber 8, 1881,  the  specification  of  which  described  the  apparatus  as  in 
his  first  application,  and  the  claim  in  which  was  as  follows : 

"The  within  described  method  of  separating  cream  from  the  milk  from  or 
upon  which  it  shall  have  been  raised,  which  consists  in  first  ascertaining,  as 
set  forth,  the  quantity  or  depth  of  cream  raised  in  the  vessel,  and  then  ad- 
justing a  disrhaige  faucet  to  the  desired  point  and  withdrawing  the  milk 
f .  om  beneath  the  cream,  leaving  such  predetermined  quantity  of  cream  within 
the  vessel." 

No  copies  of  the  proceedings  in  the  patent-office  upon  that  appli* 
cation  having  been  submitted  to  us,  we  are  not  informed  of  the 
grounds  upon  which  Butler  was  granted  a  patent  for  the  method, 
while  he  was  refused  a  patent  for  the  machine  in  which  the  method 
was  embodied. 

At  the  argument  before  this  court,  the  defendant  contended  that 
Shaw  was  rightly  awarded  priority  of  invention  upon  the  claim  stated 
in  the  declaration  of  interference;  that  if  Shaw  was  not  entitled  to 
that  claim,  Butler  was  not ;  that  if  Butler  was  entitled  to  his  first 
claim,  he  had  mistaken  his  remedy,  by  filing  a  bill  in  equity  in  this 
court  to  review  the  decision  of  the  commissioner  of  patents  upon  the 
interference,  instead  of  appealing  to  the  supreme  court  of  the  District 
of  Columbia  from  the  final  rejection  of  this  claim  by  the  acting  com- 
missioner; and  that  he  was  precluded  from  now  asserting  this  claim 
by  having  taken  out  the  patent  of  January  31,  1882. 

The  proofs  before  us  clearly  show  that  Butler  was  the  first  inventor 
of  the  device  described  in  his  first  claim  for  drawing  off  the  milk, 
leaving  the  cream  in  the  can;  that  Shaw's  invention  was  limited  to 
the  device  which  he  described  for  drawing  off  the  cream,  leaving  the 
milk;  that  the  two  inventions  differed  in  mechanical  construction  and 
in  practical  operation ;  and  that  neither  was  broad  enough  to  include 
both. 
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It  follows  that  the  proceedings  in  the  patent-office  were  erroneous 
in  the  following  particulars :  (1)  The  decision  of  the  examiner,  on 
April  12,  1879,  rejecting  the  first  claim  in  Butler's  application,  on 
the  ground  that  its  subject-matter  had  been  anticipated  by  Shaw's 
original  patent.  (2)  The  declaration  of  interference  between  Butler 
and  Shaw  on  an  issue  broader  than  either  had  theretofore  pretended 
to  claim,  or  was  entitled  to.  (3)  The  final  decree  of  the  commissioner 
of  patents,  on  September  2,  1881,  in  the  interference,  awarding  pri- 
ority of  invention  to  Shaw  upon  that  issue.  (4)  The  reissue  of  Shaw's 
patent  with  a  corresponding  claim. 

But  after  the  decision  of  the  commissioner  of  patents  in  favor  of 
Shaw  upon  the  broad  claim  stated  in  the  declaration  of  interference, 
and  the  reissue  of  Shaw's  patent  with  that  claim  inserted  accordingly, 
the  commissioner  of  patents  had  no  authority  to  revise  that  decision, 
or  to  revoke  the  reissue.     Butler's  remedy  was  by  resort  to  the  courts. 

That  decision  of  the  commissioner  of  patents,  so  long  as  it  stood, 
if  it  did  not  (as  the  acting  commissioner  afterwards  held  that  it  did) 
operate  as  an  adjudication  precluding  Butler  from  being  allowed  his 
first  claim,  yet  would,  so  far  as  the  action  of  the  patent-office  had  any 
effect,  make  a  patent,  if  afterwards  granted  to  him  for  that  claim, 
subordinate  to  the  broader  claim  so  allowed  to  Shaw. 

An  appeal  by  Butler  to  the  supreme  court  of  the  District  of  Colum- 
bia from. the  later  decision  of  the  acting  commissioner,  on  December 
28, 1881,  rejecting  his  application,  would  not,  therefore,  afford  him  an 
adequate  remedy.  In  order  to  obtain  complete  relief,  he  must  have 
the  decision  of  the  commissioner  of  patents  upon  the  interference  re- 
viewed; and  that  can  only  be  done  by  bill  in  equity  in  a  circuit  court 
of  the  United  States.  From  the  decision  of  the  oomissioner  of  pat- 
ents upon  an  interference,  no  appeal  lies  to  the  supreme  court  of  the 
District  of  Columbia,  and  the  only  remedy  is  by  bill  in  equity.  It  is 
only  in  other  cases  of  rejection  by  the  commissioner  of  an  application 
for  a  patent,  that  an  appeal  may,  perhaps  must,  be  taken  to  the  su- 
preme court  of  the  District  of  Columbia,  and  be  decided  by  that  court 
against  the  applicant,  before  he  may  file  a  bill  in  equity.  Bev.  St. 
§§  629,  711,  4911,  4916. 

When  an  applicant  for  a  patent  appeals  from  the  rejection  of  his 
application  by  the  commissioner  of  patents  to  the  supreme  court  of 
the  District  of  Columbia,  that  court  acts  strictly  as  a  court  of  appeal 
in  the  matter  of  granting  patents;  the  commissioner  of  patents  is 
the  appellee,  and  notice  to  parties  interested  is  given  through  him; 
the  hearing  is  summary,  and  is  confined  to  the  specific  reasons  of 
appeal,  and  to  the  evidence  produced  before  the  commissioner;  and 
it  is  expressly  provided  that  "no  opinion  or  decision  of  the. court  in 
any  such  case  shall  prevent  any  person  interested  from  the  right  to 
contest  the  validity  of  such  patent  in  any  court  wherein  the  same 
may  be  called  in  question."  Id.  §§  4913,  4914.  But  a  bill  in 
equity  in  a  circuit  court  of  the  United  States,  under  section  4915, 
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by  a  party  against  whom  an  interference  has  been  decided  by  the 
commissioner  of  patents,  is  a  suit  within  the  ordinary  jurisdiction  in 
equity  of  the  courts  of  the  United  States;  the  court  itself  gives  no- 
tice to  adverse  parties;  the  statute  contains  no  provision  requiring 
the  case  to  be  heard  upon  the  evidence  produced  before  the  commis- 
sioner, or  restricting  the  effect  of  the  decree;  and,  as  has  been  held 
in  this  and  other  circuits,  the  court  may  receive  new  evidence,  and 
has  the  same  powers  as  in  other  cases  in  equity,  Whipple  v.  Miner, 
15  Fed.  Rep.  117,  before  Lowell,  J.;  Ex  parte  Squire,  3  Ban.  &  A. 
133,  before  TREiiT,  J.,  and  Atkinson  v.  Boardman,  before  Mr.  Justice 
Nelson,  there  cited.  Doubtless,  upon  general  principles,  and  in  ac- 
cordance with  the  rule  expressly  declared  in  section  4918  in  th^  case 
of  a  similar  bill  between  parties  interested  in  interfering  patents,  the 
judgment  cannot  affect  the  right  of  any  person  except  the  parties  to 
the  suit,  and  those  subsequently  deriving  title  under  them. 

The  question  now  before  us,  however,  is  not,  what  effect  an  adjudi- 
cation in  this  case  in  favor  of  the  complainants  may  have  in  future 
suits,  but  whether  the  commissioner  erred  to  their  prejudice  in  his 
decision  upon  the  interference ;  and,  for  the  reasons  already  stated, 
that  decision  was  erroneous  in  awarding  priority  of  invention  to 
Shaw  upon  the  broad  claim  stated  in  the  declaration  of  interference, 
to  the  detriment  of  Butler's  first  claim,  on  which  he  was  clearly  en- 
titled to  a  patent. 

The  position  of  the  defendant,  that  Butler  is  precluded,  by  having 
taken  out  the  patent  of  January  31,  1882,  from  now  asserting  his 
first  claim,  cannot  be  sustained.  The  application  for  that  patent 
was  filed  by  Butler  after  the  decision  against  him  upon  the  interfer- 
ence, and  after  repeated  rejection  by  the  primary  examiner  of  his  first 
and  third  claims.  His  object  in  filing  it  evidently  was  to  secure  so 
much  of  his  invention  as  the  patent-office  was  willing  to  allow  to 
him,  without  intending  to  abandon  his  effort  to  procure  a  reversal  of 
its  action  in  other  respects.  After  the  filing  of  his  last  application, 
he  continued  diligently  to  prosecute  his  appeal  to  the  board  of  exam- 
iners and  to  the  commissioner  of  patents  from  the  rejection  of  his 
former  application;  and  the  present  bill  to  review  the  adverse  de- 
cision of  the  commissioner  upon  the  interference  was  filed  within  a 
year  after  that  decision  was  made*  Under  these  circumstances,  no 
intention  to  abandon  the  claims  asserted  in  the  bill  can  be  inferred 
from  his  having  meanwhile  applied  for  and  taken  out  the  patent  of 
January  31,  1882.  Sufolk  Co.  v.  Hayden,  3  Wall.  315;  Adorns  v, 
Jones,  1  Fisher,  Pat.  Cas.  527;  Orakam  v.  McCormick,  10  Biss.  89; 
McMillin  v.  Rees,  5  Ban.  &  A.  269. 

The  question  of  the  validity  of  that  patent  is  not  presented  by  this 
bill.  Nor  is  it  necessary,  for  the  decision  of  this  case,  to  consider 
the  question,  strongly  contested  at  the  bar,  whether  Shaw's  inven- 
tion was  prior  in  time  to  Butler's.  Neither  of  those  questions,  there- 
fore, is  passed  upon  or  concluded  by  this  opinion. 
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The  last  clause  of  section  4915  of  the  Bevised  Statutes,  requiring 
the  applicant  to  pay  all  the  expenses  of  the  proceeding  whether  the 
final  decision  is  in  his  favor  or  not,  is,  in  manifest  intention,  if  not  by 
unavoidable  constructibn,  limited  to  cases  in  which  there  is  no  op- 
posing party  other  than  the  commissioner  of  patents,  and  in  which, 
therefore,  the  costs,  if  not  paid  by  the  applicant,  would  fall  upon  the 
commissioner,  and  upon  the  government  whose  officer  he  is.  When- 
ever there  are  opposing  parties,  as  in  a  contested  case  of  interference, 
the  ordinary  rule  should  be  followed,  and  costs  be  awarded  to  the 
party  prevailing. 

The  result  is  that  while  Botler  is  not  entitled  to  a  patent  on  his 
third  claim,  there  must  be  a  decree  that  he  is  entitled,  according  to 
law,  to  receive  a  patent  for  the  invention  specified  in  his  first  clwn, 
and  for  costs.    Decree  for  the  complainants  accordingly. 


FORNOBOOK  V.  EOOT.* 
{Oireuii  Court,  ilT.  D.  Ohio.    1884.) 

1.  PATEirrs— Sectional  Honey-Frames. 

Patent  No.  243,674,  granted  to  James  Forncrook  for  an  improvement  in  sec- 
tional honey-frames,  Jield  void  for  want  of  novelty. 

2.  Bame—Specjfio  Mechanism. 

Whether  snch  patent  is  for  a  honey  section  containing  a  combination  of  all 
the  elements  specified,  so  that  each  element  has  been  made  material,  qvare; 
but  liM^  that  the  patent  is  not  merely  for  the  blank  adapted  for  the  construc- 
tion of  the  honey  section  by  simply  bending  and  uniting  the  ends,  but  also  em- 
braces the  honey-frarMt  as  thus  formed  and  made  out  of  such  blank. 

In  Equity. 

Wm.  P.  WellSy  for  complainant. 

J.  A.  Osborne,  for  defendant. 

Matth£ws,  Justice.  This  is  a  bill  in  equity  to  restrain  the  alleged 
infringement  of  letters  patent  No.  243,674,  granted  June  28,  1881, 
to  the  complainant,  James  Forncrook,  of  Watertown,  Wisconsin,  for 
a  new  and  useful  improvement  in  sectional  honey-frames,  and  for  an 
account,  etc. 

The  claim  of  the  patent  is  as  follows : 

"As  a  new  article  of  manufacture,  a  blank  for  honey-frames  formed  of  a 
single  piece  of  wood  having  transverse  angular  grooves,  c,  longitudinal 
groove,  d,  and  recesses,  6,  all  arranged  in  the  manner  shown  and  described." 

As  set  out  in  the  specifications, — 

"This  invention  relates  to  an  improvement  in  sectional  honey-frames,  the 
object  being  to  so  construct  them  that  they  shall  be  stionger  and  in  a  more 
portable  form  than  the  frames  now  used  for  such  purposes;  and  the  inven- 


1  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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tion  oonaists,  essentiallj,  in  forming  the  frame  from  a  single  blank  or  piece 
of  material  having  all  the  necessary  grooves  and  recesses  required  to  form  a 
complete  frame  cut  in  it,  the  ends  of  the  blank  being  notched  or  dentated» 
and  angular  grooves  cut  across  it  at  those  points  which  are  to  form  the  cor- 
ners. These  blanks,  after  being  thus  prepared,  may  be  packed  solidly  in 
boxes  or  otherwise  for  transportation,  and  when  required  for  use  are  bent 
into  the  square  form,  and  their  ends  united  at  one  of  the  corners  by  means  of 
the  interlocking  notches  or  teeth,  thus  forming  a  complete  frame,  ready  for 
use." 

It  is  further  stated  that — 

"The  blanks  for  these  frames  are  preferably  formed  from  some  light,  taste- 
less, and  comparatively  tough  wood,  which  will  bend  at  the  corners  without 
steaming  or  boiling,  such  as  basswood  or  whitewopd ;  the  material  being  pro- 
duced by  cutting  it  from  the  log  in  the  form  of  a  thick  veneer,  or  by  sawing 
into  thin  stuff  and  then  planing  both  surfaces.  The  blanks  are  then  cut  from 
this  material,  of  the  proper  width  and  length,  and  the  ends  dentated,  as  shown 
at  a,  a,  by  means  of  a  series  of  circular  saws  placed  close  together  upon  an  ar^ 
bor  or  other  suitable  tool,  so  that  they  will  interlock  when  brought  together. 
The  recesses,  6,  6,  are  then  formed  in  its  edges  at  such  points  in  its  length  as 
will  bring  them  at  the  top  and  bottom  of  the  frames  when  set  up  in  the  hive. 
These  recesses  form  openings,  which  allow  space  for  the  passage  of  the  bees 
between  the  frames,  and  for  the  ventilation  of  this  part  of  the  hive.  Three 
triangular  grooves,  o,  c,  c,  are  then  cut  across  the  blank  at  such  points  in  its 
length  as  will  divide  it  into  four  nearly  equal  parts,  each  of  which  forms  one 
side  of  the  frame  after  the  blank  is  bent  into  a  quadrangular  shape.  Tiiese 
triangular  grooves  are  cut  nearly  through  the  blank,  sufficient  wood  only  be- 
ing left  to  hold  the  parts  firmly  together.  As  the  sides  of  the  grooves,  c,  are 
inclined  towards  each  other  at  a  right  angle,  it  follows  that,  when  the  blank 
is  bent  into  the  form  of  a  frame,  these  grooves  make  perfectly  fitting  miter* 
joints  at  three  of  its  corners,  the  fourth  corner  being  that  at  which  the  ends 
of  the  blank  are  united  to  each  other  by  means  of  the  interlocking  teeth 
formed  thereon.  In  one  of  the  spaces  between  two  of  the  grooves,  c,  and 
preferably  that  which  will  form  the  top  of  the  frame  when  placed  in  the  hive, 
is  formed  a  longitudinal  groove,  d,  for  the  guide-sti  ip,  which  makes  a  secure 
point  of  attachment  for  the  comb  when  the  bees  begin  to  build  in  the  frames 
set  side  by  side  in  the  hive  with  the  parts  of  the  frame  containing  the  re- 
cesses, 6,6,  at  top." 

"These  frames/'  it  is  added,  "meet  a  want  long  felt  by  bee-keepers, 
as  those  in  common  use  are  either  dovetailed  or  nailed  together  at 
the  comers ;  and  if  set  np  at  the  manufactory,  form  a  large  bulk  for 
transportation,  and  are  very  liable  to  breakage  in  handling;  but  if 
sold  to  the  nser  in  pieces  to  be  put  together  by  him,  the  numerous 
joints  to  be  made  cause  loss  of  time,  and  produce  a  very  fragile  arti^ 
ole  when  finished,  which  loses  its  rectangular  shape  with  the  slight^ 
est  rough  usage,  as  the  joints  at  the  corners  lack  the  necessary 
strength  and  rigidity  to  hold  them  in  shape.'* 

"My  frame,"  the  specification  continues,  "will  be  found  to  possess 
none  of  ihe  above-named  defects,  as  it  is  intended  for  transportation 
in  solid  paokiEiges  before  being  set  up,  and  when  set  up  possesses 
great  strength  and  rigidity,  preserving  its  form  without  difficulty  dur- 
ing all  the  rough  handling  to  whioh  such  frames  are  frequently  sub- 
jected/' 
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The  defendant  denies  infringement,  and  alleges  want  of  patentable 
novelty  in  the  alleged  invention. 

It  is  admitted  that  the  defendant  manufactures  and  sells  blanks 
for  honey-frames  like  those  of  the  complainant,  in  all  respects  bat 
one.  They  omit  the  longitudinal  groove  for  the  guide-strip,  for  at- 
taching a  piece  of  comb  as  a  beginning  point  for  the  work  of  the  bees. 
It  is  claimed  by  the  defendant  that  this  omission  is  sufficient  to  dis- 
tinguish his  manufactL  re  from  that  described  in  the  patent,  as  it  is 
contended  that  the  patent  is  for  a  honey  section  containing  a  com- 
bination of  all  the  elements  specified  in  the  patent,  so  that  each  ele- 
ment, by  force  of  the  patent,  has  been  made  material  to  the  alleged 
invention  described  and  secured  thereby.  It  is  insisted,  however,  on 
the  other  hand,  that  this  is  a  misconception  of  the  invention  patented, 
and  that  "the  patent,"  to  use  the  language  of  counsel,  is  for  ''the  con- 
struction of  a  blank  completely  adapted  to  form  a  honey  section  ready 
for  immediate  use  by  simply  bending  it  into  shape  and  joining  its 
ends;"  that  is,  the  patent  is  not  for  a  honey  section  with  all  the  feat- 
ures enumerated,  considered  as  a  combination,  but  for  the  blank 
adapted  for  its  construction  by  simply  bending  and  uniting  the  ends. 
Conceding  this  to  be  the  true  meaning  of  the  claim,  it  is  necessary, 
to  support  the  patent,  to  consider  it  as  embracing  the  honey-frame 
as  thus  formed  and  made  out  of  such  a  blank ;  for  supposing  the 
frame  or  section  not  to  be  covered  by  the  patent,  would  leave,  as  in- 
cluded in  and  covered  by  it,  merely  the  idea  of  leaving  the  blank  in 
its  condition  as  such,  for  the  purpose  of  more  convenient  packing  and 
transportation,  to  be  formed  by  bending  together  and  uniting  its  ends, 
by  the  purchaser  for  use,  into  a  honey-frame.  The  embodiment  of 
that  single  idea  can  hardly  be  supposed  to  be  the  proper  subject  of 
a  patent.  It  is  merely  the  adoption  of  a  form  for  handling  and  pack- 
ing, which  is  not  regarded  by  the  statute  as  an  improvement  in  an 
art  or  manufacture.  If  the  patentee  is  entitled  to  claim  the  blank  as 
a  new  and  useful  device,  it  is  because  it  is  a  constituent  of  the  frame 
or  section  into  which  it  is  formed  by  bending,  no  matter  who  bends 
it,  whether  the  maker  or  the  purchaser  for  use.  And  if  the  state  of 
the  art,  at  the  date  of  the  alleged  invention,  was  such  that  the  pat- 
entee cannot  claim  as  his  invention  the  honey  frame  or  section  when 
formed  by  bending  and  uniting  the  ends  of  such  a  frame,  then  he  can- 
not, for  the  same  reason,  claim  as  his  invention  such  a  blank  for  the 
purpose  of  forming  it  into  a  frame  or  a  section. 

The  question,  therefore,  is  whether,  upon  the  evidence  at  the  date 
of  the  alleged  invention,  the  manufacturer  of  honey  frames  or  sec- 
tions, by  bending  and  uniting  the  ends  of  a  blank  consisting  of  a  sin- 
gle piece,  substantially  as  described  in  this  patent,  was  a  patentable 
novelty.  Upon  a  careful  comparison,  and  consideration  of  all  the 
evidence,  this  question  must  be  answered  in  the  negative.  Alexander 
Eiddes  testifies  to  making  and  using  honey  sections  formed  from  a 
single  piece,  grooved,  bent,  and  united  at  the  ends,  as  early  as  1872 
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and  1873,  some  of  which  he  sold  to  others  for  use ;  and  if  those  now 
made  by  the  complainant,  under  his  patent,  are  superior  in  any  re- 
spect to  those  first  specimens  of  the  manufacture,  it  is  merely  in  point 
of  finish  and  workmanship.  There  is  no  difference  whatever  in  prin- 
ciple, and  the  early  examples  were  complete  and  practical  frames, 
actually  used,  and  perfectly  serving  the  purpose,  so  that  they  cannot 
be  considered  as  rude  and  imperfect  experiments,  subsequently  de- 
veloped into  a  successful  manufacture. 

This  conclusion,  indeed,  is  required  by  the  production  in  evidence 
of  the  patent  granted  to  Hutchins,  of  December  8,  1874,  No.  157,473, 
which  is  for  a  machine  for  the  manufacture  of  just  such  blanks  from 
the  original  log  of  wood,  to  be  bent  into  form,  and  the  ends  united,  so 
as  to  make  the  sides  of  a  box  for  any  purpose.  Tlie  invention  of  such  a 
machine,  of  course,  supposes  knowledge  of  the  blanks  it  was  designed 
to  manufacture;  and  the  transfer  of  the  use  of  a  box  made  from  such 
a  blank,  from  the  ordinary  purposes  to  the  simple  and  special  pur- 
pose of  a  box  or  frame  for  a  honey  section,  is  merely  a  new  use  of  an 
old  and  well-known  article,  which  involves  no  invention. 

It  results  from  these  views  that  the  equity  of  the  case  is  with  the 
defendant,  and  that  the  complainant's  bill  must  be  dismissed,  with 
costs;  and  it  is  so  ordered. 


United  States  v.  Bubungton  &  Hbndebson  County  Fbbby  Go. 
(Diilriet  Court,  8.  D.  Iowa.    June  Term,  1884.) 

1,  CONSTITUnONAI,  LAW— NAVIGABLE  WATERS  OF  UNITED  STATES. 

Kivers  are  navigable  waters  of  the  United  States,  within  the  meaning  of  the 
acts  of  congress,  in  contradistinction  from  the  navigable  rivers  of  the  states, 
when  they  form  in  their  ordinary  condition  by  themselves,  or  by  uniting  with 
other  rivers,  a  continued  highway  over  vrhich  commerce  is  or  may  be  carried  on 
with  other  states  or  foreign  countries  in  the  customary  modes  in  which  com- 
merce is  conducted  by  water. 

2.  Bamb—Nayioablb  Watebs  of  a  State. 

A  lake  or  river  which  is  completely  within  the  limits  of  a  state,  without  any 
navigable  outlet  to  any  other  state  or  country,  is  a  navigable  water  of  the  state 
not  within  the  jurisdiction  of  the  federal  government. 
8.  Bame— JuRisDicnoir  of  Federal  Courts— How  Conferred. 

In  order  to  give  jurisdiction  to  a  federal  court  in  any  case  whatever,  the  con- 
stitution and  the  statute  law  must  concur.  It  is  not  sufficient  that  the  jurisdic- 
tion may  be  found  in  the  constitution  or  the  law ;  the  two  must  co-operate :  the 
constitution  as  the  fountain,  and  the  laws  of  congress  as  the  streams  from  which 
and  through  which  the  waters  of  jurisdiction  ilow  to  the  court. 
4.  Same— Admiralty  Jdriboiotion  Exclustve  —  State  Law  Creating  or  En- 
FOROiNO  Maritime  Liens. 

The  admiralty  jurisdiction  of  the  federal  courts  is  exclusive,  and  all  state 
laws  creating  maritime  liens,  or  jurisdiction  in  rem  to  enforce  such  liens,  are  un- 
constitutional and  void. 
6.  Same- Regolation  of  Commerce. 

The  admiralty  jurisdiction  of  the  courts  of  the  United  States  cannot  be  made 
to  depend  on  regulations  of  commerce.  They  are  entirely  distinct  things,  hav- 
ing no  necessary  connection  with  one  another,  and  are  confdrred  in  the  con- 
stitution by  separate  and  distinct  grantd. 
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6.  Same— Navioabilitt  ab  Test  op  Jubisdiction— Vessels  Engaqbd  in  Do- 

mestic OOMHEROE. 

Naviccability  being  the  test  of  admiraltj  jurisdiction,  the  true  doctrine  now 
is  that^the  admiralty  jurisdiction  of  the  United  States  courts  extends  to  all 
vessels  navigating  the  ivaters  of  the  United  States,  ivhatever  may  be  the  char- 
acter of  the  commerce  in  which  they  are  engaged,  whether  foreign,  interstate, 
or  completely  internal  to  the  states. 

7.  Same— Power  of  Conobbss  to  Regulate  Navioatioh. 

Congress  has  power  to  regulate  by  law  the  navigation  of  boats  and  vc^ssels 
floating  in  the  navigable  waters  of  the  United  States  when  engaged  exclusively 
in  the  domestic  commerce  of  the  states. 

8.  Same  — Violation  of  Rev.  St.  $  4466  — Fbrry-Boat— BxcuRsiow  BBTWEBir 

Ports  in  Same  State— Maritime  Tort— Libel  in  Personam. 

A  boat  or  vessel  plying  between  two  ports  in  the  same  state,  upon  anj  navi- 
gable water  of  the  United  States,  but  engaged  exclusively  in  the  domestic  com- 
merce of  the  state,  is  within  the  admiralty  jurisdiction  of  the  United  States,  and 
when  a  steam  ferry-boat,  contrary  to  the  provision  of  Rev.  St.  i  4466.  carries 
passengers  on  an  excursion,  largeJy  in  excess  of  the  number  allowed  by  her  per- 
mit, and  fails  to  carry  the  required  number  of  life-preservers,  she  is  guiltv  of  a 
marine  tort,  and  a  United  States  district  court  has  jurisdiction  of  a  libel  in 
personam  against  her  owners  and  master  to  recover  the  penalty  prescribed  by 
section  4500. 

This  is  a  proceeding  in  admiralty,  by  information  filed  by  the  dis- 
trict attorney  against  the  defendants  in  personam,  charging  them,  as 
owners  and  master  of  the  steamer  John  Taylor,  with  the  violation  of 
the  laws  of  the  United  States  regulating  steam-vessels.  That  law 
provides  in  substance,  among  other  things,  that  all  passenger  steam- 
vessels  navigating  any  waters  of  the  United  States,  etc.,  engaging  in 
excursions,  shall  obtain  from  the  inspector  a  special  permit  in  writ- 
ing for  the  occasion,  in  which  the  number  of  passengers  that  may  be 
carried,  and  the  number  and  kind  of  life-preservers,  shall  be  stated, 
etc.  The  statute  further  prescribes  a  penalty  of  $500  for  the  viola- 
tion of  said  provision.     Kev.  St.  §§  4400,  4466,  4500. 

It  is  alleged  in  the  libel  that  the  said  John  Taylor  was  a  boat  pro- 
pelled by  steam,  and  that  said  steamer  violated  said  provision,  in  the 
fact  that  she  carried  passengers  largely  in  excess  of  the  number  al- 
lowed by  her  permit,  and  that  she  failed  to  carry  the  required  num- 
ber of  boats  and  life-preservers.  The  defense  set  up  is — First,  that 
the  boat,  upon  the  excursion  in  question,  carried  citizens  of  the  city 
of  Burlington,  Iowa,  only,  upon  the  Mississippi  river  from  that  city 
to  another  place  in  the  state  of  Iowa,  within  the  same  county  in 
which  said  city  is  situated,  and  that  the  transaction  in  question  in 
nowise  appertained  to  commerce  with  any  other  state  than  the  state 
of  Iowa,  but  that  it  was  a  transaction  connected  solely  and  exclusively 
with  the  domestic  intercourse  of  said  state;  second,  that  the  boat  was 
not  a  passenger  steamer,  but  a  steam  ferry-boat,  plying  between  said 
city  of  Burlington  and  the  Illinois  shore,  and  that  as  such  she  is  ex- 
cepted from  the  penalty  prescribed  by  the  statute; 

John  S.  Runnells,  Dist.  Atty.,  and  William  T.  Rankin,  for  libelant. 

Newman  d  Blake,  for  respondents. 

Love,  J.  It  thus  appears  that  the  boat  in  question  was  propelled 
by  steam,  and  that  she  was  engaged  in  navigating  the  Mississippi 
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river,  oarrying  passengers  from  one  place  in  the  state  of  Iowa  to  an- 
other place  in  the  same  state.  It  does  not  appear  that  she  was  en- 
gaged in  any  interstate  commerce  whatever.  **  Commerce/'  says  the 
supreme  court  of  the  United  States  in  Gibbons  v.  Ogden,  9  Wheat.  1, 
'*is  more  than  traffic:  it  is  intercourse;"  and  the  carrying  of  passen- 
gers is  commercial  intercourse.  The  navigation  in  question  was 
within  a  ''water  of  the  United  States/'  as  contradistinguished  from 
''a  water  of  the  states;"  but  the  commerce  in  which  the  boat  was  en- 
gaged was  "completely  internal"  to  the  state  of  Iowa.  Such  being 
the  facts,  the  counsel  for  the  respondents  contend  that  the  case  is  not 
within  the  jurisdiction  of  the  district  court  of  the  United  States.  It 
is  necessary,  in  the  decision  of  this  case,  to  keep  clearly  in  view  the 
definition  of  the  terms  "waters  of  the  United  States,"  as  given  by  the 
supreme  court  of  the  United  States.  In  The  Daniel  Ball,  10  Wall. 
563,  the  supreme  court  say  that  our  rivers  are  "navigable  waters  of 
the  United  States,  within  the  meaning  of  the  acts  of  congress,  in  con- 
tradistinction from  the  navigable  rivers  of  the  states,  when  they  form 
in  their  ordinary  condition  by  themselves,  or  by  uniting  with  other 
rivers,  a  continued  highway  over  which  commerce  is  or  may  be  car- 
ried on  with  other  states  or  foreign  countries,  in  the  customary  modes 
in  which  commerce  is  conducted  by  water."  Within  this  definition 
the  court  has  held  the  Fox  river,  and  also  the  Grand  river,  a  small 
navigable  stream  wholly  within  the  state  of  Michigan,  flowing  into 
Lake  Michigan,  to  be  a  "navigable  water"  of  the  United  States.  See, 
also.  The  Montelloy  11  Wall.  411,  and  particularly  the  same  case,  20 
Wall.  430.  In  Ex  parte  Boyer,  109  U,  S.  629,  S.  C.  3  Sup.  Ct.  Rep. 
434,  the  supreme  court  approved  the  dicta  of  these  cases,  and  held 
that  the  Illinois  and  Michigan  canal,  though  a  water-way  wholly  arti- 
ficial, is  public  water  of  the  United  States,  and  within  the  legitimate 
scope  of  the  admiralty  jurisdiction.  It  follows  that  a  lake  or  river 
which  is  completely  within  the  limits  of  a  state,  without  any  nav- 
igable outlet  to  any  other  state  or  country,  is  a  navigable  water  of  the 
state  not  within  the  jurisdiction  of  the  federal  government.  It  thus 
appears  that  the  so-called  waters  of  the  United  States  include  navi- 
gable streams  without  number;  indeed,  the  whole  river  system  of  our 
country,  where  navigation  exists  with  a  flowage  to  the  sea,  or  either 
directly  or  indirectly  from  one  state  to  another.  Now,  suppose  a  boat 
or  vessel  to  be  plying  between  two  ports  in  the  same  state  upon  any 
navigable  water  of  the  United  States  as  thus  defined,  but  engaged 
exclusively  in  the  domestic  commerce  of  the  state,  is  she  within  the 
admiralty  jurisdiction  of  the  United  States  ?  Counsel  insist  that  she 
is  not.  Is  it,  then,  the  character  of  the  river,  asa  navigable  water  of 
the  United  States,  or  the  particular  kind  of  commerce  in  which  the 
boat  is  engaged,  that  determines  the  jurisdiction  ?  That  the  boat,  in 
the  case  now  before  the  court,  was  locally  within  the  admiralty  juris- 
diction of  this  court,  there  is,  of  course,  no  doubt  whatever,  for  she 
was  afloat  upon  the  Mississippi  river.     But  counsel  contend  that  the 
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"fiubject-matter"  as  well  as  the  locality  must  be  taken  into  account  in 
determining  the  jurisdiction;  that  the  boat  in  question  was  employed 
exclusively  in  the  domestic  commerce  of  the  state  of  Iowa;  that  she 
was  not,  therefore,  within  the  grant  of  power  to  congress  to  regulate 
commerce  among  the  states,  which  is  the  only  source  of  power  in  the 
constitution  applicable  to  the  case. 

It  will  be  seen,  as  we  proceed,  that  the  argument  of  counsel  would 
have  had  great,  perhaps  conclusive,  force,  if  it  had  been  made  prior 
to  the  decision  of  the  supreme  court  in  the  case  of  The  Oenesee  Chiefs 
12  How.  443,  in  the  year  1851.  That  decision,  it  is  well  known, 
worked  a  great  change  in  the  jurisdiction  of  the  federal  courts  with 
respect  to  cases  growing  out  of  the  navigation  of  the  rivers  of  the 
United  States  above  tide-water.  The  effect  of  that  decision  will  be 
presently  considered. 

In  order  to  give  jurisdiction  to  a  federal  court  in  any  case  what- 
ever, the  constitution  and  the  statute  law  must  concur.  It  is  not 
sufficient  that  the  jurisdiction  may  be  found  in  the  constitution  or 
the  law.  The  two  must  co-operate;  the  constitution  as  the  foun- 
tain, and  the  laws  of  congress  as  the  streams  from  which  and 
through  which  the  waters  of  jurisdiction  flow  to  the  court.  This  re- 
sults necessarily  from  the  structure  of  the  federal  government.  It 
is  a  government  of  granted  and  limited  powers.  All  powers  not 
granted  by  the  constitution  to  the  federal  government  nor  prohibited 
to  the  states  are  reserved  to  the  states  or  the  people.  The  great  re- 
siduum of  legislative,  executive,  and  judicial  power  remains  in  the 
states.  With  respect  to  the  federal  government,  the  question  always 
is,  what  powers  are  granted?  with  regard  to  the  states,  what  powers 
are  prohibited  ?  There  are  in  the  federal  constitution  two  distinct 
and  independent  provisions  touching  the  subject  of  navigation  and 
commerce.  Article  1,  §  8,  ar  follows :  ^Congress  shall  have  power 
to  regulate  commerce  with  foreign  nations,  and  among  the  several 
states  and  among  the  Indian  tribes,"  etc.  Article  8,  §  2:  ''The  ju- 
dicial power  shall  extend  to  all  cases  of  admiralty  and  maritime  ju- 
risdiction," etc. 

For  more  than  50  years  after  the  organization  of  the  American 
courts  it  was  the  received  doctrine  that  admiralty  jurisdiction  was 
limited  to  tide-water.  This  doctrine  was  inherited  with  the  law  of 
admiralty  from  the  mother  country.  It  received  the  sanction  of  the 
supreme  court  of  the  United  States  in  the  year  1825,  in  the  case  of 
The  Thomas  Jefferson,  10  Wheat.  428.  The  flow  of  the  tides  is  well 
adapted  to  measure  the  necessity  of  admiralty  jurisdiction  in  Eng- 
land, where  navigation  and  tide-water  are  practically  co-extensive. 
But  with  the  vast  expansion  of  commerce  by  steam  navigation  upon 
our  great  tideless  lakes  and  far-flowing  rivers,  ii  became  in  time  ap- 
parent that  the  flux  and  reflux  of  the  tides  as  a  test  of  admiralty  ju- 
risdiction was  wholly  unsuited  to  the  necessities  of  commerce  and 
navigation  in  this  country.    It  was  like  an  attempt  to  clothe  a  giant 


Digitized  by 


Google 


UNITED  STATES  17.  BUBLINGTON  A  HENDERSON  OO0NTT  FBBBY  00.    836 

with  garments  adapted  to  the  form  ot  a  dwarf.  Hence  the  decision 
of  the  supreme  coart  of  the  United  States  in  The  Genesee  Chief,  12 
How.  452.  This  decision  was  rendered  in  1851.  It  wholly  over- 
ruled The  Thomas  Jefferson,  and  established  the  doctrine  that  hence- 
forth navigability,  not  tide-water,  was  to  be  the  true  test  of  admiralty 
jurisdiction  in  this  country.  The  result  of  this  decision  was  to  ex- 
tend the  admiralty  jurisdiction  of  our  courts  over  all  the  navigable 
waters  of  the  United  States.  The  court,  in  this  case,  also  distinctly 
repudiated  the  doctrine  that  admiralty  jurisdiction  depends  upon  the 
commercial  power  of  the  constitution.     The  court  sar : 

*'Nor  can  the  jurisdiction  of  the  courts  of  the  United  States  be  made  to  de- 
pend on  regulations  of  commerce.  They  are  entirely  distinct  things,  having 
no  necessary  connection  with  one  another,  and  are  conferred  in  the  constitu- 
tion by  separate  and  distinct  grants."    See  12  How.  452. 

It  is  manifest  that  prior  to  the  decision  in  The  Oenesee  Chief  there 
was  apparently  but  one  source  of  federal  jurisdiction  over  commerce 
and  navigation  above  tide-water,  namely,  the  power  of  congress  to 
regulate  commerce  among  the  states.     The  supreme  court,  in  Gib' 
bans  V.  Ogden,  9  Wheat.  217,  held  that  navigation  is  necessarily  in- 
volved in  maritime  commerce,  and  therefore  that  congress  was  fully 
competent  to  pass  laws  regulating  the  navigation  of  vessels  engaged 
in  interstate  commerce;  but  the  court  traced  the  power  to  regulate 
navigation  to  the  power  to  regulate  commerce.     The  court  at  the 
same  time  held  that  the  power  to  regulate  interstate  commerce  does 
not  comprehend  that  commerce  which  is  completely  internal  to  the 
states.     It  is  a  necessary  inference  that  congress  had  no  power,  as 
the  law  was  understood  prior  to  the  decision  in  question,  to  regulate 
navigation  above  tide-water  when  it  was  concerned  exclusively  with 
the  domestic  commerce  of  the  states,  even  when  the  vessel  carrying 
it  on  was  afloat  in  the  navigable  waters  of  the  United  States.     But 
whoever  will  take  the  pains  to  examine  the  decisions  of  the  supreme 
court  subsequent  to  The  Genesee  Chief  will  find  a  marked  change  in 
the  course  of  judicial  thought  in  that  tribunal  with  respect  to  nav- 
igation above  tide-water.     It  is  apparent  that  a  new  source  of  juris- 
diction above  tide-water  was  discovered.     It  became  necessary  to 
take  into  view  the  clause  of  the  constitution  extending  the  judicial 
power  of  the  United  States  to  all  questions  of  admiralty  and  mari- 
time jurisdiction.     The  result,  in  my  opinion,  is  that,  navigability 
being  the  test  of  admiralty  jurisdiction,  the  true  doctrine  now  is  that 
the  admiralty  jurisdiction  extends  to  all  vessels  navigating  the  waters 
of  the  United  States,  as  contradistinguished  from  the  waters  of  the 
-states,  whatev€|r  may  be  the  character  of  the  commerce  in  which  they 
are  engaged,  whether  foreign,  interstate,  or  completely  internal  to  the 
states.     All  admiralty  jurisdiction  refers  directly  or  indirectly  to  nav- 
igation.    It  is  the  vessel  and  its  navigation,  and  the  crimes,  torts,  and 
contracts  growing  out  of  it,  that  form  the  objects  of  admiralty  juris- 
diction.    Commerce  is  only  so  far  an  object  of  admiralty  jurisdiction 
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as  it  is  connected  incidentall^^itb  navigation.  The  admiralty  has 
nothing  whatever  to  do  with  commerce  upon  land;  but  it  deals  ex- 
tensively with  navigation  for  purposes  entirely  disconnected  from 
commerce.  Hence  the  law  of  admiralty  was  anciently  called  the  law 
of  the  sea.  That,  with  its  present  extension,  would  be  a  misnomer. 
It  ought  to  receive  a  new  baptism  as  the  law  of  navigation  and  mar- 
itime commerce ;  navigability,  not  salt  water,  being  now  locally  the 
test  of  its  existence. 

The  law  of  congress  having,  in  concurrence  with  the  constitution, 
conferred  upon  the  district  courts  original  cognizance  of  "aU  oases  of 
admiralty  and  maritime  jurisdiction,"  it  is  material  to  inquire  what' 
are  in  general  cases  of  admiralty  and  maritime  jurisdiction.  The  gen- 
eral  jurisdiction  of  the  admiralty  embraces  maritime  contracts,  torts, 
and  crimes.  Grimes  committed  within  the  jurisdiction  of  the  states 
being  expressly  excepted  from  the  jurisdiction  of  the  federal  courts  by 
the  crimes  act,  we  have  no  present  concern  with  that  class  of  oases. 
Eev.  St.  §  5339.  The  civil  jurisdiction  of  the  admiralty  includes  all 
marine  contracts  and  torts.  The  subject-matter  is  the  test  of  a  ma- 
rine contract.  A  contract  appertaining  to  commerce  and  navigation, 
wherever  made,  to  be  performed  on  the  navigable  waters  of  the  United 
States,  is  in  general  a  marine  contract.  But  with  respect  to  marine 
torts  the  test  is  locality.  This  doctrine  is  settled  by  authorities  too 
numerous  for  citation.  The  Belfast,  7  Wall.  637;  The  Commerce,  1 
Black,  574;  2  Pars.  Shipp.  &  Adm.  347.  A  marine  tort  certainly 
cannot  be  made  to  depend  upon  the  kind  of  commerce  in  which  the 
ship  is  employed.  If  a  marine  tort  be  committed  anywhere  upon  a 
navigable  water  of  the  United  States,  whether  the  ship  or  vesssl  be 
engaged  in  commerce  wholly  domestic  to  a  state  or  interstate^  the 
case  is  one  of  admiralty  and  maritime  jurisdiction.  The  Commerce, 
1  Black,  570.  See  what  is  said  by  Gliffobd,  J.,  in  delivering  the 
opinion  in  The  Belfast,  supra,  670;  and  by  Chief  Justice  Chase  in 
The  Mary  Washington,  6  Amer.  Law  Beg.  647,  at  bottom  of  page. 
See,  also,  The  Magnolia,  20  How.  296.  Suppose  a  collision  of  two 
vessels  on  the  Missouri  river,  within  the  limits  of  that  state,  both  em- 
ployed in  the  strictly  domestic  commerce  of  the  state,  or  one  in  such 
domestic  commerce  and  the  other  in  commerce  with  other  states; 
would  not  the  tort  in  either  case  be  within  the  admiralty?  Certainly; 
because  the  tort  is  marine,  and  the  locality — the  Missouri  river — 
is  within  the  admiralty  jurisdiction  of  the  United  States. 

Neither  is  the  kind  of  commerce  carried  on  by  the  vessel,  whether 
interstate  or  intro-state,  any  test  of  a  maritime  contract.  The  Bel- 
fast, supra.  In  this  case  it  was  decided  that  a  contract  of  affreight- 
ment for  the  transportation  of  cotton  from  a  port  in  one  state  to  a 
port  in  the  same  state  is  a  maritime  contract  within  the  admiralty. 
The  same  was  held  in  Tlie  Mary  Washington,  supra. 

The  general  question  is  whether  or  not  the  vessels  navigating  the 
waiters  of  the  United  States,  but  carrying  on  domestic  trade  of  a  state 
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exclusively,  are  within  the  scope  of  the  admiralty  jurisdiction  ?  If , 
under  such  circumstances,  the  federal  admiralty  jurisdiction  does  not 
extend  over  the  navigable  waters  of  the  United  States  to  all  «cases  of 
contract  and  tort  growing  out  of  the  kind  of  commerce  and  naviga- 
tion indicated,  the  suitor  must  be  remitted  for  redress  to  the  common- 
law  jurisdiction  of  the  local  courts;  for  there  is  and  can  be  no  ad- 
miralty jurisdiction  whatever,  other  than  that  of  the  United  States, 
applicable  to  such  cases.  It  is  settled  by  many  cases  that  the  admi- 
ralty jurisdiction  of  the  federal  courts  is  exclusive,  and  that  all  state 
laws  creating  maritime  liens,  or  jurisdiction  in  rem  to  enforce  such 
liens,  are  unconstitutional  and  void.  The  Moses  Taylor,  4  Wall.  411 ; 
Tlie  Hine  v.  Trevor,  Id.  655 ;  The  Belfast,  7  Wall.  624;  The  Lottawanna, 
21  Wall.  558.  So  strong  is  this  principle  of  exclusive  jurisdiction 
that  it  is  now  settled  by  The  Lottawanna  B,nd  other  cases  that  where 
state  laws  create  liens  upon  the  boat  not  strictly  maritime  and  within 
the  admiralty, — such,  for  example,  as  a  lien  upon  the  boat  for  supplies 
in  her  home  port, — the  federal  admiralty  will  recognize  and  enforce 
them,  and  that  no  state  court  can  be  clothed  with  power  to  enforce 
such  lieuB  by  proceedings  in  rem.  Thus  the  state  courts  are  not  only 
impotent  to  enforce  general  maritime  liens,  but  they  are  equally  inad- 
equate to  the  duty  of  enforcing,  by  proceedings  in  rem,  liens  created 
upon  the  vessel  by  the  legislative  power  under  which  they  sit  to  ad- 
minister justice. 

Again,  the  admiralty  jurisdiction  above  tide-water  now  stands  upon 
exactly  the  same  footing  as  the  admiralty  jurisdiction  below  tide- 
water and  upon  the  sea-coast.  The  decision  in  The  Oenesee  Chief 
has  worked  this  result.  If,  therefore,  the  admiralty  jurisdiction  upon 
our  rivers  above  the  flux  of  the  tides  be  excluded  where  the  vessel, 
though  floating  in  the  waters  of  the  United  States,  is  engaged  in 
strictly  domestic  commerce,  I  can  see  no  good  reason  why  it  may  not 
on  the  same  ground  be  excluded  upon  the  sea-board  within  the  bor- 
ders of  the  states,  in  cases  where  the  vessel  is  employed  in  a  commerce 
completely  internal  to  the  states.  But  no  one,  I  think,  would  con- 
tend that  a  doctrine  leading  to  such  a  result  could  be  maintained. 
It  is  startling  to  think  of  the  mischievous  consequences  of  excluding 
all  admiralty  jurisdiction  from  so  large  a  class  of  cases  as  must  in- 
evitably grow  out  of  stricUy  domestic  state  commerce,  upon  the  vast 
stretches  of  navigable  water,  both  of  the  sea-coasts  and  lake  and 
river  shores,  and  remitting  the  parties  for  redress  to  the  wholly  in- 
adequate remedies  of  the  common  law  touching  maritime  injuries. 
For  if,  in  such  cases,  the  admiralty  jurisdiction  be  excluded,  the  only 
remedies  upon  marine  torts  and  contracts  would  be  by  actions  in  per- 
sonam  at  <sommon  law,  and  by  proceedings  in  attachment  under  the 
state  statutes. 

But,  assuming  that  the  class  of  cases  just  referred  to  is  within  the 
cognizance  of  the  admiralty,  it  may  be  questioned  whether  or  not 
the  very  case  now  before  the  court  is  one  of  admiralty  and  maritime 
v.21p,no.5— 23 
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jurisdiction.  The  present  case  is  a  mi^rine  tort.  It  grew  out  of  a 
transaction  in  the  navigation  of  'a  vessel  upon  the  Mississippi  river 
in  violation  of  an  act  of  congress,  which  makes  it  an  offense,  and 
subjects  it  to  a  pecuniary  penalty.  It  bears  the  test  of  all  marine 
torts — locality. 

The  present  case  is,  in  my  judgment,  identical  in  principle  with 
The  La  Vengeance,  3  Dall.  297.  That  case  was,  like  the  present,  pros- 
ecuted by  ex  officio  information,  in  the  district  court,  against  the 
French  schooner  La  Vengeance,  alleging  that  certain  arms  and  am« 
munition  were  exported  in  that  schooner,  contrary  to  the  act  of  May 
22,  1794.  The  only  question  made  was  whether  or  not  it  was  a  civU 
cause,  and  a  cause  of  admiralty  and  maritime  jurisdiction.  The  court 
said  they  were  perfectly  satisfied  that,  in  the  first  place,  it  was  a 
cause  of  admiralty  and  maritime  jurisdiction ;  that  the  exportation 
of  arms  and  ammunition  was  simply  the  offense;  and  the  exporta- 
tion was  entirely  a  water  transaction.  It  commenced  at  Sandy  Hook, 
which  must  have  been  upon  the  water.  In  the  next  place,  the  court 
was  unanimous  that  it  was  a  civil  cause ;  it  was  a  process  in  the  na- 
ture of  a  libel  in  rem,  and  does  not  in  any  degree  touch  the  person 
of  the  offender.  The  questions  decided  here  were  vital;  because,  if 
it  was  not  a  cause  of  admiralty  and  maritime  jurisdiction,  or  not  a 
civil  cause,  the  trial  must  have  been  by  jury ;  whereas,  the  court  be- 
low decreed  a  forfeiture,  sitting  without  a  jury.  "The  point  in  this 
case,"  says  Mr.  Justice  Nelson,  delivering  the  opinion  in  The  Eagle, 
8  Wall.  26,  "was  contested  in  several  subsequent  cases,  but  the  court 
adhered  firmly  to  its  first  decision."  The  Daniel  BaU,  supra,  was 
also,  in  principle,  like  the  present  case.  It  was  a  proceeding  in  rem 
to  enforce  penalties  affixed  by  an  act  of  congress  for  the  violation  of 
the  act  requiring  the  master  or  owner  of  the  boat  to  take  out  license, 
etc.  The  court  gave  judgment  against  the  boat,  and  must,  therefore, 
have  treated  the  penalty  as  a  maritime  lien  upon  the  vessel.  I«  is 
true  that  The  La  Vengeance  and  The  Daniel  BaU  were  cases  of  seiz- 
ure. The  proceeding  in  those  cases  was  in  rem:  in  the  present  case 
it  is  in  personam.  That,  however,  can  make  no  difference  in  the 
question  of  jurisdiction.  It  is  not  by  the  form  of  the  proceeding,  but 
by  the  nature  of  the  case,  and  the  locality  of  the  injury,  that  we  must 
determine  whether  a  tort  is  of  common  law  or  admiralty  jurisdiction. 
In  many  cases  in  admiralty,  where  liens  exist,  the  proceeding  may 
be  in  personam  or  in  rem,  or  in  both  simultaneously.  Ben.  Adm.  §§ 
^  204,  361,  362;  Admiralty  Rules  18,  14,  15;  Manro  v.  Almeida,  10 
*^  Wheat.  473.  All  seizures  upon  land,  for  the  violation  of  the  revenue 
laws,  are  proceedings  in  rem  after  the  course  of  the  admiralty.  All 
.such  cases  are,  nevertheless,  common-law  causes,  triable  by  jury. 
The  fact  of  seizure,  therefore,  is  not  decisive  in  determining  the  juris- 
diction. 

But  counsel  say  that,  even  conceding  that  the  admiralty  jurisdiction 
extends  over  all  the  navigable  waters  of  the  Union,  "it  must  be  con- 
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fined  to  cases  arising  under  the  constitution;  that  is,  that  <  the  thing 
charged  must  npt  only  occur  on  navigable  water,  but  the  transaction 
itself  must  be  one  which  the  government  has,  under  the  constitution, 
the  right  to  regulate.' "  The  inference  is  that  congress,  under  the 
power  to  regulate  commerce  among  the  states,  has  no  authority  to 
regulate  navigation  concerned  exclusively  with  the  domestic  com- 
merce of  the  states.  The  burden  of  this  argument  is  that  the  power 
to  pass  laws  regulating  navigation  is  derived  solely  from  the  power  to 
regulate  commerce,  and  that  where  the  vessel,  though  engaged  in  navi- 
gation upon  the  waters  of  the  United  States,  is  employed  exclusively 
in  the  internal  commerce  of  a  state,  the  power  of  congress  is  not  appli- 
cable to  her  navigation.  This  argument,  I  think,  entirely  confounds 
navigation  with  commerce,  and  ignores  the  fact  that  the  former  may 
exist  as  a  th^ng  entirely  distinct  from  the  latter.  Moreover,  it  leaves 
out  of  view  tae  consideration  that  the  power  of  congress  over  naviga- 
tion may  be  derived  from  the  double  sources  of  the  commercial  power 
and  the  admiralty  power;  in  some  cases  from  one  power,  and  in 
other  cases  from  both.  Vessels  may  navigate  the  waters  of  the  Union 
for  the  purpose  of  pleasure  simply,  or  for  warlike  ends,  or  in  the 
course  of  mere  trial  trips  without  the  least  view  to  commerce.  In  such 
cases  there  would  be  navigation  without  commerce,  and  would  not  the 
power  of  congress  extend  to  the  subject  of  their  navigation  as  such  ? 
The  power  of  congress  to  regulate  navigation,  therefore,  is  not  wholly 
derived  from  the  power  to  regulate  commerce.  There  are  other 
sources  of  legislative  authority  over  the  subject  of  navigation.  May 
not  the  admiralty  power  be  invoked  as  one  of  the  sources  of  legisla- 
tive authority  over  navigation  in  the  public  waters  of  the  United 
States,  whether  it  be  concerned  with  foreign  commerce  or  interstate 
commercei  or  the  strictly  domestic  commerce  of  the  states,  or  trips  for 
pleasure  or  trial  trips?  What  are  the  subject-matters  of  admiralty 
jurisdiction?  Maritime  contracts,  torts,  and  crimes;  contracts  to  be 
performed  and  torts  and  crimes  committed  upon  water  in  the  course 
of  or  in  connected  with  navigation.  The  constitution  commits  to  a 
l>ranch  of  the  general  government  power  over  all  cases  of  admiralty 
and  maritime  jurisdiction.  May  not  congress,  within  the  scope  of 
this  power,  change,  alter,  or  amend  the  law  of  marine* contracts,  torts, 
and  crimes  ?  May  not  congress,  by  virtue  of  the  admiralty  power^ 
define  anew  what  shall  constitute  a  tort  or  crime  in  the  navigation  of 
a  vessel  upon  the  waters  of  the  Union?  Congress  has  in  fact  created 
numerous  ofiFenses  against  the  laws  of  the  United  States  upon  the 
subject  of  "impost  navigation  and  trade,"  which,  when  committed  upon 
water  in  the  course  of  navigation,  fall  within  the  admiralty  jurisdic- 
tion. This  has  been  the  course  of  legislation  from  the  earliest  period 
of  the  government  to  our  own  day.  Navigation  is  a  special  object  of 
admiralty  and  maritime  jurisdiction.  Is  not  the  national  legislature 
competent  under  the  admiralty  power  to  declare  what  cases  connected 
with  navigation  are  of  admiralty  jurisdiction^  and  to  create  offenses 
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within  that  jurisdiction  ?  The  La  Vengeance^  The  Daniel  Bail,  supra. 
In  both  of  these  cases  penal  offenses  were  created  by  the  legislation 
of  congress. 

It  may  be  said  that  marine  commerce  indndes  navigation,  and 
therefore  that  congress  may  derive  authority  to  pass  navigation  laws 
through  the  power  to  regulate  commerce  among  the  states.  It  is 
true  that  maritime  commerce  implies  navigation,  but  not  all  kinds  of 
navigation.  If  we  deduce  the  authority  of  congress  to  regulate  navi- 
gation exclusively  from  the  power  to  regulate  commerce,  we  must 
confine  it  to  commerce  with  foreign  nations,  among  the  states,  and 
with  the  Indian  tribes.  But  since  congress  has  power  to  regulate 
some  kinds  of  navigation  not  within  that  category,  we  cannot  deduce 
its  legislative  authority  wholly  from  that  source.  Legislative  author- 
ity in  congress  may,  in  some  instances,  be  derived  from  mbre  than 
one  grant  in  the  constitution,  as  a  river  may  receive  its  waters 
through  streams  flowing  from  different  sources.  Thus  the  authority 
to  build  and  equip  vessels  of  war  is,  doubtless,  implied  in  the  power 
to  "declare  war,"  but  the  same  authority  is  more  directly  conferred  by 
the  power  to  "provide  and  maintain  a  navy." 

The  question  is  whether  or  not  congress  has,  under  the  constitu- 
tion, power  to  regulate  by  law  the  navigation  of  boats  and  vessels 
floating  in  the  navigable  waters  of  the  United  States,  when  engaged 
exclusively  in  the  domestic  commerce  of  the  states.  The  respondent's 
counsel  answer  this  question  in  the  negative,  on  the  ground  that  the 
power  of  congress  is  restricted  to  the  regulation  of  commerce  among 
the  several  states.  If  the  power  of  congress  is  not  full  and  plenary 
over  navigation  in  all  the  waters  of  the  United  States  and  over  all 
vessels  carrying  on  commerce  upon  the  same,  whether  foreign,  coast- 
wise, interstate,  or  strictly  domestic  to  the  states,  a  disastrous  con- 
flict must  occur,  both  legislative  and  judicial.  If  the  respondent's 
counsel  be  right  in  their  position,  congress  has  power  to  regulate  one 
class  of  vessels  and  the  states  another  class  navigating  the  same  wa- 
ters side  by  side.  In  order  to  determine  the  law  and  the  jurisdiction 
it  would  be  necessary  in  every  case  to  first  ascertain  in  what  kind 
of  commerce  the  vessel  is  engaged.  Congress  would  have  the  un- 
doubted right  to  prescribe  rules  and  regulations  for  the  navigation  of 
vessels  carrying  on  commerce  among  the  states  and  afloat  upon  the 
waters  of  the  United  States.  The  states,  upon  the  respondent's  the- 
ory, would  have  power  to  regulate  the  navigation  in  the  same  waters 
of  water-craft  engaged  in  their  strictly  domestic  commerce.  The  fed- 
eral government  might  prescribe  one  set  of  rules  and  regulations;  the 
state  government,  a  different  set  of  rules  and  regulations.  By  one  au- 
thority certain  signals  for  the  safety  of  navigation  might  be  prescribed ; 
by  the  other,  different  signals  for  the  same  emergency.  One  legisla- 
tive power  might,  in  a  given  situation,  give  the  ascending  boat  the 
channel ;  the  other,  the  descending  boat.  One  government  might  lay 
down  a  rule  for  steam  and  sail  vessels  passing  each  other,  in  conflict 
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with  the  rale  prescribed  by  the  other.  In  short,  the  conflict  of  rales 
for  the  safe  navigation  of  water-craft  carrying  passengers  and  prop- 
erty in  the  narrow  water-ways  of  oar  namberless  rivers  and  artificial 
channels  of  commerce  would  be  infinite,  nnless  the  power  of  the  states 
be  excluded  and  that  of  the  federal  government  be  made  full  and 
plenary  over  the  navigable  waters  of  the  United  States.  *  It  is  need- 
loss  to  dwell  upon  the  mischiefs  likely  to  result  from  a  conflict  of  rules 
and  regulations.     They  would  be  simply  intolerable. 

All  that  is  here  said  applies  with  equal  force  to  the  power  of  con- 
gress to  regulate  navigation  upon  the  sea-coast  and  lake  shores  within 
the  limits  of  the  states  by  vessels  engaged  in  strictly  domestic  com- 
merce of  the  states.  The  power  of  congress  must  be  exactly  the 
same  over  navigation  above  and  below  tide- water.  It  is  quite  certain 
that  the  navigation  laws  of  the  United  States  are  now  framed  upon 
the  assumption  of  the  plenary  power  of  congress  over  the  subject  of 
navigation  upon  the  waters  of  the  United  States,  without  reference  to 
the  question  of  intro-state  or  interstate  commerce.  See,  for  illustra- 
tion, the  Revised  •Statutes.  Wherever  navigation  exists  which  may 
carry  the  vessel  beyond  the  limits  of  a  state  into  another  jurisdiction, 
there  is  a  necessity  for  admiralty  jurisdiction  to  establish  and  enforce 
the  lien  of  parties  who  may  furnish  the  vessel  in  the  state  from  which 
she  may  escape.  Hence,  everywhere  upon  the  navigable  waters  of 
the  United  States,  as  defined  in  The  Daniel  BaU^  the  admiralty  juris- 
diction is  a  public  necessity.  But  where  navigation  exists  upon  the 
waters  of  a  state  with  no  outlet — as  upon  a  land-locked  lake  or  river 
flowing  into  the  same — there  is  no  need  of  admiralty  jurisdiction, 
since  the  vessel  cannot  escape  from  the  state  jurisdiction.  She  is 
always  necessarily  in  her  home  port,  and  the  process  of  the  local  law 
could  reach  her  owners.  Hence,  neither  the  admiralty  lien  nor  the 
proceeding  in  rem  to  enforce  it  would  be  required. 

I  am  aware  that  defendants'  counsel  have  some  warrant  for  their 
position  in  the  cases  cited  by  them  in  the  argument.  It  will  be  seen, 
however,  by  an  examination  of  the  cases,  that  their  authorities  con- 
sist of  dicta  disapproved,  or  cases  overruled  by  the  supreme  court  of 
the  United  States  in  later  decisions.  The  defendants'  counsel  rely 
upon  the  following  cases :  The  Bright  Star,  Woolw.  267 ;  Allen  v. 
Newberry,  21  How.  245 ;  Maguire  v.  Card,  21  How.  248. 

Neither  The  Bright  Star  nor  AUen  v.  Newberry  are  in  point  here. 
Both  of  these  cases  turned  upon  the  construction  of  acts  of  congress 
which  in  express  terms  limited  the  jurisdiction  to  cases,  one  of  tort 
and  the  other  of  contract,  growing  out  of  commerce  between  diflPerent 
states  and  territories.  The  decision  in  The  Bright  Star  turned  upon 
the  fourth  section  of  the  act  of  1864,  (13  St.  at  Large,  120,)  requir- 
ing the  inspection  of  vessels  '* engaged  in  commerce  among  the  states.** 
As  the  Bright  Star  was  charged  with  the  alleged  offense  while  en- 
gaged exclusively  in  the  domestic  commerce  of  the  state  of  Missouri, 
Mr.  Justice  Millbb  held  that  she  was  not  within  the  terms  of  the 
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statute.  A  Lien  v.  Newherry  is  still  less  in  point.  It  was  decided 
upon  the  act  of  1845  relating  exclusively  to  lake  commerce.  It  has 
been  held  over  and  over  again  that  the  act  of  1845  has  no  application 
whatever  to  our  river  commerce.  It  restricts  the  jurisdiction  to  com- 
merce and  navigation  between  ports  and  places  in  different  territo- 
ries. That  case  was  therefore  clearly  not  within  the  terms  of  the 
statute.  See  what  Gliffobd,  J.,  says  in  The  Belfast^  (a  later  case,) 
7  Wall.  641,  showing  clearly  that  AUen  v.  Newberry  is  not  in  point 
here,  and  disapproving  of  the  remarks  of  the  judge  in  that  case. 
See,  also,  Chief  Justice  Chase  in  The  Mary  Washington,  5  Amer.  Law 
Eeg.  (N.  S.)  695,  696;/ also  The  Commerce,  supra. 

Maguire  v.  Card  was  a  case  in  rem  for  supplies  to  the  vessel  in  her 
home  port.  This  was  a  conclusive  ground  against  the  libelant,  be- 
cause the  admiralty  then  recognized  no  lien  upon  a  vessel  for  supplies 
in  her  home  port.  Judge  Nelson  put  the  case  upon  this  ground,  and 
also  upon  the  ground  that  a  contract  of  affreightment  between  ports 
of  the  same  state  is  not  within  the  admiralty,  because  the  jurisdiction 
of  such  cases  grows  out  of  the  power  to  regulate  commerce  among  the 
states.  This  latter  doctrine  was  expressly  denied  and  overruled  in 
the  subsequent  case  of  The  Belfast,  and  virtually  in  The  Commerce, 
supra,  578,  679.  See  what  Chief  Justice  Chase  says  about  it  in  The 
Mary  Washington,  supra;  and  the  resume  of  Cliffobd,  J.,  in  The  LoU 
tawanna,  21  Wall.  586,  commencing  at  the  last  paragraph  on  that 
page, — showing  beyond  question  that  the  present  doctrine  of  the  su- 
preme court  is  that  the  admiralty  jurisdiction  is  not  affected  by  the 
commerce  power,  and  that  it  attaches  to  marine  contracts  and  torts 
in  strictly  internal  state  commerce,  where  the  navigation  is  upon  the 
waters  of  the  Union. 

The  case  at  bar  depends  upon  statutes  totally  different  fisom  the 
acts  of  1845  and  1864.  It  proceeds  upon  the  act  regulating  steam- 
vessels,  passed  originally  in  1871,  and  found  substantially  in  the  Re- 
vised Statutes  of  1878,  c.  \,  p.  852,  §  4400.  Instead  of  con&ning  the 
offense  to  vessels  carrying  on  commerce  between  different  states,  it 
provides  that  ''all  steam-vessels  navigating  any  waters  of  the  United 
States"  shall  be  within  the  requirements  and  penalties  of  the  act. 

As  to  the  point  that  the  Taylor  was  a  ferry-boat,  and  not  a  passen- 
ger boat,  it  is  conclusively  answered  by  Judge  Millbb  in  The  Bright 
Star,  on  page  271,  Woolworth.  A  ferry-boat,  when  she  turns  aside 
from  her  proper  business  to  carry  passengers  on  excursions,  ceases 
quoad  hoc  to  be  a  ferry-boat.  She,  as  to  that  trip  or  voyage,  becomes, 
to  all  intents  and  purposes,  a  passenger  boat.  It  would  be  the  veri- 
est evasion  of  the  law,  and  its  purpose  of  safety  to  passengers,  to  per- 
mit a  ferry-boat  to  carry  passengers  on  excursions,  and  escape  under 
the  privilege  of  a  ferry-boat. 

Exceptions  to  answer  sustained. 

See  The  Qretna  Qreen,  20  Ted.  Rep.  901.--[Ed. 
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The  Alqiebs.^ 
{Diitriet  Churt,  E.  D.  Pennsylvania,    May  13, 1884.) 

.1.  Collision— Neglect  to  Exhibit  Torch— Rev.  St.  f  4234. 

Where  a  schooner  and  a  steam-vessel  are  approaching  each  other  in  the  night- 
time, it  is  the  duty  of  the  schooner  to  show  a  lighted  torch,  as  required  by  Rev. 
Bt.  i4234. 
2.  Same— Side-Lights. 

Where  the  side-lights  are  plainly  seen,  and  the  situation  and  course  of  the  ves- 
sel fully  understood,  in  ample  time  to  avoid  collision,  the  failure  to  display  the 
torch  may  be  held  unimpoitant ;  but  the  fact  that  the  side-lights  were  burning, 
and  could  have  been  seen  by  a  careful  lookout  from  the  steamer,  will  not  ex- 
cuse the  neglect  of  the  sailing  vessel  to  exhibit  a  torch,  which  might  have  pre- 
vented the  collision. 

Hearing  on  Libel,  Answer,  and  Proofs. 

Libel  by  the  master  and  owners  of  the  schooner  William  L.  White 
against  the  steam-ship  Algiers,  for  a  collision,  in  which  the  steam- 
ship sank  and  destroyed  the  schooner  and  her  cargo.  The  Provi- 
dence Washington  Insurance  Company  intervened  for  their  interest, 
as  insurers  of  the  schooner's  cargo.  The  collision  occurred  shortly 
before  1  a.  m.  oq  November  19,  1882,  about  25  miles  south-east- 
wardly  from  the  capes  of  the  Delaware.  The  wind  was  fresh  from 
between  N.  and  N.  by  E.,  with  a  high  sea.  The  moon  had  set  at  half 
past  12,  leaving  the  night  somewhat  cloady,  although  many  witnesses 
testified  that  the  stars  were  visible,  and  several  that,  despite  the 
clouds,  it  was  possible  to  see  a  vessel,  ''lights  and  sails  and  all,''  a 
mile  or  a  mile  and  a  half  away;  all  agreed  that  it  was  a  good  night 
for  seeing  lights.  The  schooner  White  was  sailing  N.  W.  by  W.,  and 
making  between  three  and  four  knots  per  hour,  close-hauled,  her 
booms  being  inboard  almost  upon  a  line  fore  and  aft.  She  was  a 
good  sailer,  and  held  this  course  steadily,  keeping  to  within  about 
five  points  of  the  wind  up  to  the  moment  of  collision.  Her  red  and 
green  lights  were  of  good  quality,  and  were  trimmed  and  burning 
brightly.  Her  binnacle  light  (an  ordinary  lantern  about  seven  inches 
in  diameter)  was  carried  in  the  binnacle  box,  on  top  of  the  cabin-roof, 
a  position  unusually  high.  The  Algiers  was  heading  N.  N.  E.,  mak- 
ing eight  knots  an  hour.  Her  white  light  was  seen  off  the  port  beam 
by  the  schooner's  lookout  about  two  hours  before  the  collision,  and 
her  green  light  was  visible  in  the  same  direction  for  at  least  half  an 
hour.  Neither  the  schooner  nor  her  lights  were  seen  by  the  crew  of 
the  steainer  until  at  most  15  minutes  before  collision.  At  this  time, 
as  the  steamer's  lookout  testified,  he  saw  with  his  naked  eye  a  white 
light  aboat  three  points  on  the  starboard  bow;  this  he  supposed  to 
be  the  distant  mast-head  light  of  a  steamer,  whereas  it  was  alleged 
by  respondents  to  have  been,  in  reality,  the  binnacle  light  of  the 

1  Reported  by  Albert  B.  Gailbert,  Esq.,  of  the  Philadelphia  bar. 
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schooner,  placed  in  an  improperly  prominent  position.  The  officer 
on  deck  examined  this  light  with  a  glass  for  from  three  to  &ve  minutes, 
when  the  schooner's  red  light  suddenly  appeared  almost  dead  ahead. 
The  steamer's  helm  was  at  once  ported,  and  as  her  advancing  mast- 
head light  revealed  the  sails  and  spars  of  the  schooner,  the  engines 
were  reversed.  At  the  same  moment,  the  ship  struck,  head  on,  just 
abaft  the  schooner's  fore-rigging,  cutting  into  the  schooner  from  10  to 
15  feet,  and  sinking  her  instantly.  The  mate  of  the  schooner  swore 
that,  on  seeing  the  steamer  approaching,  he  grasped  the  binnacle  lan- 
tern and  swung  it  at  the  steamer  for  five  or  six  minutes;  those  wit- 
nesses on  the  steamer  who  saw  the  lantern  denied  that  it  was  swung 
long  enough  before  the  moment  of  collision  to  be  of  the  least  benefit. 
At  no  time  did  the  schooner  display  to  the  approaching  steamer  a 
lighted  torch. 

S.  M.  Thomas^  H.  Galbraith  JFard,  and  Henry  R.  Edmunds,  for 
libelants. 

Although  the  displaying  of  a  lighted  torch  is  required  by  statute, 
an  omission  to  observe  this  regulation  will  not  fix  the  loss  upon  the 
negligent  party,  unless  that  omission  contributed  to  the  accident.  A 
similar  rule  has  been  laid  down  where  lights  and  lookouts  have  been 
neglected.  The  Farragut,  10  Wall.  334:;  The  Fannie,  11  Wall.  238; 
The  Dexter,  23  Wall.  69;  The  Wanata,  95  U.  8.  600;  The  Tillie,  13 
Blatchf.  514;  The  Buckeye,  9  Fed.  Rep.  666.  Therefore,  where  the 
sailing  vessel  was  seen,  or,  under  the  circumstances,  should  have 
been  seen,  the  neglect  to  display  a  torch  has  been  held  immaterial. 
The  Scottish  Bride,  8  Phila.  151;  The  Tonawanda,  11  Phila.  516; 
The  Leopard,  2  Low.  242;  The  Catherine  Whiting,  3  Fed.  Rep.  870; 
The  Roman,  14  Fed.  Rep.  61.  In  this  case  the  steamer's  lookouts 
should  have  seen  the  schooner's  red  light  long  before  they  did;  it  was 
negligence  in  them  not  to  have  done  so.  Failing  to  see  the  red  light, 
there  is  no  reason  to  suppose  they  would  have  seen  the  torch.  Con- 
fer The  Oder,  8  Fed.  Rep.  172. 

E.  D.  McCarthy  and  Morton  P.  Henry,  for  intervenors. 

The  cargo  must  recover  if  the  steamer's  fault  contributed  to  the 
collision.  The  Atlas,  93  U.  S.  302.  The  measures  of  time  in  col- 
lision cases  are  always  inaccurate  and  unreliable.  The  Carroll,  8 
Wall.  304.  From  their  courses,  if  the  steamer  saw  the  schooner's 
lights  at  the  time  stated,  the  collision  could  not  have  occurred.  The 
"fifteen  minutes"  was  probably  less  than  five,  and  it  was  negligence 
in  the  steamer  not  to  have  seen  the  schooner's  red  light  sooner. 

Curtis  Tilton  and  Henry  Flanders,  for  respondents. 

The  failure  to  display  the  torch  was  per  se  negligence,  under  sec- 
tion 4234,  Rev.  St.  The  Pennsylvania,  12  Fed.  Rep.  916;  The  Ex- 
celsior, Id.  203;  The  S.  H.  Crawford,  6  Fed.  Rep.  911;  The  Narra- 
ganaett,  3  Fed.  Rep.  253;  The  Sarmatian,  2  Fed.  Rep.  916.  The 
schooner  permitted  a  white  light  to  be  visible  from  her  deck.  Thia 
was  a  misleading  signal,  and  should  oondenm  the  vessel  displaying  it. 


Digitized  by  VjOOQIC 


THJB  ▲LaiBBS.  S4S 

The  Scotia,  14  Wall.  183;  The  Narraganeett,  11  Fkd,  Rep.  921;  The 
Rob  Roy,  3  W.  Bob.  197;  The  Mary  HonnseU,  L.  R.  4  Prob.  Div.  207; 
The  Scotia,  7  Blatchf.  308.  The  steamer  is  only  required  to  show 
that  she  had  a  vigilant  lookout,  and  that  the  lights  were  not  seen; 
why  they  were  not  seen  she  is  not  bound  to  prove.  The  Elenora, 
17  Blatchf.  88;  The  Frank  Moffatt,  11  Chi.  Leg.  N.  114;  The  Sam 
Weller,  6  Ben.  293 ;  The  Nichols,  7  Wall.  667. 

Butler,  J.  The  libelant  failed  to  display  a  torch.  In  this  she 
disregarded  the  law,  and  was  plainly  in  fault.  She  answers,  how- 
ever, that  this  fault  did  not  contribute  to  the  disaster,  and  has  called 
a  large  number  of  witnesses  who  support  the  assertion.  This  testi- 
mony is  deemed  of  little,  if  any,  value.  In  view  of  the  circumstances 
shown,  the  positive  declaration  that  the  display  of  this  light  would 
not  have  tended  to  avoid  the  collision,  seems  like  a  reckless  venture. 
The  direct  tendency  of  its  absence  was  to  produce  the  disaster.  The 
law  has  determined  the  presence  of  such  a  light  to  be  essential  to 
safety,  under  circumstances  such  as  existed  when  this  collision  oc- 
curred. That  the  flaming  torch  is  more  likely  to  attract  attention 
than  the  ordinary  side-light,  is  very  manifest.  This  greater  likeli- 
hood of  arresting  attention  led  to  its  adoption.  How,  then,  can  it 
be  said  that  this  light  would  not  have  been  seen,  and  the  collision 
avoided,  if  it  had  been  displayed  ?  Granting  that  the  respondent's 
lookout  was  careless,  how  can  it  be  affirmed  that  the  glare  and  flash 
of  the  torch  would  not  have  attracted  the  attention  of  even  this 
careless  lookout  ?  So  much  less  frequently  displayed  than  the  ordi- 
nary light,  and  bearing  the  character  of  a  danger  signal,  its  pres- 
ence could  hardly  have  been  overlooked.  There  are,  of  course,  cir- 
cumstances in  which  the  failure  to  display  it  may  be  held  unimpor- 
tant; as  where  the  side-lights  were  actually  and  plainly  seen  from 
the  approaching  steamer,  and  t^e  situation  and  course  of  the  vessel 
fully  understood,  in  ample  time  to  avoid  collision.  Here  it  is  not 
suggested  that  these  lights  were  seen.  It  is  clear  they  were  not. 
Whether  they  should  have  been^  is  a  different  question,  and  unimpor- 
tant in  this  connection.  The  libelant  was  plainly  in  fault.  She  saw 
the  steamer  in  abundant  time  to  warn  her,  and  yet  did  not.  That 
the  situation  demanded  it,  seems  too  plain  for  discussion.  The  ex- 
hibition of  the  globe  light,  at  the  moment  of  collision,  was  of  no 
yalue. 

Was  the  respondent  also  in  fault  ?  The  only  fault  imputed  is  in 
having  an  insufficient  lookout.  It  must  be  conceded  that  the  libel- 
ant's side-lights  were  burning.  Her  witnesses  fully  establish  this  fact. 
I  am  asked  to  infer  from  it  that  the  steamer's  lookout  was  imperfect. 
If  the  case  rested  here,  the  inference  would  seem  just,  and  might  be 
adopted.  But  the  respondent's  testimony  is  equally  full  and  positive 
that  the  steamer's  lookout  was  vigilant,  and  that  the  lights  were  not 
seen.  Before  this  direct  evidence  the  inference  must  give  way.  It 
must  do  so,  unless,  indeed,  the  respondent's  witnesses  are  perjured. 
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A  Buggestion  of  perjury,  however^  would  be  unwarranted.  As  reason- 
ably might  it  be  said  that  the  libelant's  lights  were  not  burning  be- 
cause the  respondent's  witnesses  did  not  see  them.  The  lights  were 
burning,  and  the  respondent's  lookout  was  vigiiant  and  sufficient. 
No  other  conclusion  is  admissible.  The  latter  fact  is  as  satisfactorily 
proved  as  the  former. 

Why  the  lights  were  not  seen  need  not  be  determined.  The  case, 
in  this  respect,  is  strikingly  similar  to  that  of  The  Narragansett^  3  Fed. 
Bep.  253,  and  11  Fed.  Bep.  291;  and  what  is  there  said  on  this  sub- 
ject is  equally  applicable  here.  A  solution  of  the  problem  may,  how- 
ever, be  found  in  the  suggestion  that  the  position  of  the  vessels  was 
not  that  ascribed  to  them  by  the  libelant.  A  slight  change  would  so 
place  them  that  neither  side-light  could  be  seen  from  the  steamer,  and 
thus  reconcile  all  the  testimony.  That  such  was  their  position,  seems 
very  probable,  if  not  entirely  clear,  from  the  facts  that  the  side-light 
was  not  seen,  and  that  a  white  light,  corresponding  with  the  libelant's 
binnacle  light,  (which  was  carried  unusually  high,)  was  seen.  There 
is  little  testimony  less  satisfactory  than  that  respecting  the  position 
of  vessels  preceding  a  collision.  The  reliance  placed  on  the  sup- 
posed direction  of  the  blow  received  by  the  respondent,  is  not  justi- 
fied by  anything  in  the  case.  She  sank  immediately  after  receiving 
it,  barely  affording  time  for  the  crew  to  escape.  The  officers'  hasty 
glance  at  the  wound  was  sufficient  to  see  its  fatal  character,  but  not 
to  form  a  judgment  respecting  the  question  under  consideration,  and 
it  is  quite  certain  this  was  not  in  mind. 

The  libel  must  be  dismissed,  with  costs. 


The  Ephbaim  and  Anka.^ 

iCireuit  Courts  B.  D.  Pennsylvania,    Hay  6, 1884.) 

Salvage— Sevebal  BAiiVORS— Deviation  bt  Tow— Intbrflbadbb  between 
Several  Salvors. 

Where  a  tow-boat,  while  towing  a  ship  from  one  port  to  another,  bj  a  slight 
deviation,  rescues  an  abandoned  vessel  and  tows  it  astern  to  port,  the  tow-boat 
is  alone  entitled  to  salvage.  A  deviation  for  the  purpose  of  rescuing  a  vessel 
may  affect  the  insurance  of  the  tow,  and  force  a  breach  of  the  contract  of  tow- 
age ;  but  that  does  not  entitle  the  tow  to  compensation  in  the  nature  of  sal- 
vage. 

Appeal  by  tue  Mary  L.  Gushing  from  the  Decree  of  the  District 
Court  awarding  salvage  exclusively  to  the  tug  Storm  King. 

Libels  were  filed  by  the  masters  of  the  tow-boat  Storm  King  and 
the  ship  Mary  L.  Gushing,  presenting  substantially  the  same  facts, 
as  follows :     That  on  the  fifteenth  day  of  June,  1883,  at  6  o'clock  a. 

1  Reported  by  Albert  B.  Guilbert,  Esq.,  of  the  Philadelphia  bar. 
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If.,  the  said  tow-boat  Storm  King  was  proceeding  from  Boston  to 
Philadelphia,  with  the  ship  Mary  L.  Gushing  in  tow,  boand  for  Phil- 
adelphia, and  when  off  Bamegat  light,  bearing  W.  ^  N.,  and  about 
27  miles  distant,  the  master  of  the  tow-boat  sighted  a  schooner  in 
distress,  with  flags  flying  in  the  fore  and  main  rigging,  to  seaward 
of  the  tug-boat,  and  on  her  port  bow,  about  10  miles  distant;  that 
the  tow-boat  thereupon  altered  its  course  and  stood  towards  the  ves- 
sel, which  appeared  to  be  in  distress;  that  he  sent  a  boat  with  men 
on  board,  and  found  the  schooner  abandoned;  that  thereupon  he 
took  the  schooner  in  tow,  astern  of  the  ship,  fastened  with  a  hawser 
belonging  to  the  tow-boat,  and  towed  both  into  the  breakwater,  at 
which  place  he  procured  the  services  of  another  tug  to  take  the  ship 
to  Philadelphia,  and  proceeded  with  the  schooner  in  tow  to  the  port 
of  Philadelphia,  where  he  arrived  in  safety  on  the  following  morning. 

By  agreement  of  counsel  for  the  three  vessels  and  for  the  Virginia 
Home  Insurance  Company,  the  court  decreed  an  interpleader  be- 
tween the  parties,  and  fixed  the  amount  of  salvage  at  (1,200.  Sub- 
sequently judgment  was  entered  for  the  full  amount  of  salvage  in 
favor  of  the  Storm  King,  whereupon  the  Mary  L.  Gushing  appealed. 

Curtis  Tilden  and  Henry  Flanders,  for  appellants. 

Where  the  cargo  being  towed  assents,  or  may  be  presumed  to  have 
assented,  to  a  deviation  to  rescue  a  vessel,  it  is  entitled  to  a  propor- 
tion of  the  salvage.  The  Blaireau,  2  Granch,  240;  The  Nathaniel 
Hooper,  8  Sumn.  548.  That  delay  or  departure  from  the  course  of  the 
voyage  to  save  property  is  a  deviation,  and  involves  a  loss  of  insur- 
ance, is  a  well-settled  principle  of  American  law.  The  Cora,  2  Wash. 
G.  G.  80;  Foster  v.  Gardner,  Amer.  Jur.  No.  21;  The  Henry  Ew* 
bank,  1  Sumn.  400.  In  the  latter  case  Judge  Stobt  said  that  any 
stoppage  on  the  high  seas,  except  for  the  purpose  of  saving  life,  would 
be  a  deviation,  and  discharge  the  underwriter.  The  Boston  and 
Cargo,  Id.  828.  This  is  likewise  the  law  of  England,  and  so  expressly 
held  in  Scaramango  v.  Stamp,  L.  B.  5  G.  P.  Div.  295. 

Morton  P,  Henry,  for  the  Storm  King. 

Towage  is  a  contract  by  which  the  tug  undertakes  to  expedite  a 
voyage.  The  tug  is  neither  a  common  carrier  nor  a  bailee  of  the 
tow.  Transp.  Line  v.  Hope,  95  U.  S.  297.  The  tug  is  not  the  serv- 
ant of  the  tow,  nor  are  its  servants  the  servants  of  the  ship.  Sturgis 
y.  Boyer,  24  How.  110;  The  Galatea,  92  U.  S.  489;  The  James  Gray, 
21  How.  184.  When  a  tug  undertakes  to  tow  a  vessel,  each  vessel, 
in  its  own  way,  is  liable  for  the  acts  of  its  servants,  and  not  one  for 
the  other, — the  ship,  if  its  servants,  and  the  tug,  if  its  servants,  are  in 
fault.  The  Galatea, supra;  The  Margaret,  94  U.  S.  494.  But  if  the 
ship  had  the  right  to  refuse,  such  services  are  not  of  the  merit  which 
makes  the  owner  of  the  vessel  a  salvor,  or  entitles  him  to  partici- 
pate. Such  services  are  compensated  by  way  of  equitable  compen- 
sation, when  any  real  damage  is  done  or  a  loss  is  sustained.  Hawk- 
ins V.  Avery,  32  Barb.  551;  The  CharloUe,  8  W.«ob.  68.     If  a  devi- 
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ation  does  take  place  for  the  purpose  of  a  rescnei  the  tng  becomes 
an  insurer  of  itself  and  the  ship  in  tow,  and  liable  for  any  subse« 
quent  misadventures.  Scaramango  v.  Stamp ^  L.  B.  5  G.  P.  Div.  299 ; 
Davis  V.  Garrett,  6  Bing.  716. 

MoEennak,  J.  Obviously,  the  just  basis  of  apportionment  of  sal- 
vage among  several  salvors  is  the  extent  of  the  salvage  service  ren- 
dered by  them  respectively.  Judged  by  this  standard,  it  is  difficult 
to  see  upon  what  ground  of  merit  the  claim  of  the  Mary  L.  Gushing, 
for  any  part  of  the  salvage  allowed,  can  rest.  It  is  true  that  the 
derelict  schooner  was  fastened  to  her  by  a  hawser,  and  in  this  con- 
dition they  were  towed  to  the  Delaware  breakwater  by  the  steam-tug 
Storm  King.  Bat  she  was  only  a  passive  means  of  towage  employed 
by  the  tug,  and  rendered  no  actual,  effective  service  herself.  This 
was  altogether  performed  by  the  t.ug.  There  is  no  other  evidence  of 
contributory  service  by  the  ship,  and  I  think  that  is  not  of  a  char- 
acter, under  the  circumstances,  to  entitle  her  to  any  part  of  the  sal- 
vage compensation. 

It  was  earnestly  urged  by  the  learned  proctor  for  the  appellant  that 
the  ship  ought,  at  least,  to  share  in  the  salvage,  because  she  was  taken 
out  of  her  course  by  the  tug,  and  thus  subjected  to  the  risk  of  forfeit- 
ure of  her  policy  of  insurance.  Beally,  the  departure  made  from  the 
ship's  most  direct  path  did  not  involve  any  increase  of  the  hazards  of 
navigation.  The  deflection  from  a  direct  course  was  so  slight,  and 
the  consequent  prolongation  of  the  voyage  so  inconsiderable,  that  both 
may  be  said  to  be  inappreciable.  Besides,  when  the  signals  of  the 
distressed  vessel  were  seen,  the  tug  had  good  reason  to  apprehend 
that  human  life  was  in  peril,  and  so  was  justified  in  going  to  her  re- 
lief. But  when  it  was  found  that  the  crew  of  the  schooner  had  aban- 
doned her,  and  that  no  merely  humane  service  was  needed,  the  tug, 
by  attaching  a  hawser  to  her  and  towing  her  to  a  place  of  safety,  may 
have  thereby  been  guilty  of  a  deviation,  in  its  narrowest,  technical 
sense.  It  may  also  have  devolved  upon  itself  the  liabilities  of  the 
Mary  L.  Gushing's  insurers,  and  have  incurred  damages  for  a  for-  . 
mal  breach  of  its  contract  of  towage;  but  all  this  did  not  consti- 
tute the  Mary  L.  Gushing  a  salvor,  and  entitle  her  to  compensation, 
which  can  be  claimed  in  that  character  alone. 

A  decree  will  therefore  be  entered  awarding  the  whole  salvage  fund 
to  the  Storm  King,  dismissing  the  libel  of  L.  W.  Brown,  master  of 
the  Mary  L.  Gushing,  and  directing  that  the  costs  of  his  interpleader 
be  paid  by  him  and  his  stipulator* 
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Tbilhan  V.  Plooe  and  others. 
{Oireuit  Court,  S.  D.  New  York.    July  30, 1884.) 

1.  Demtjrhagb—Chabter-Party— Master— CoNSiGiTKB— Cargo— PuLCB  of  Dis- 

charge. 

When  a  charter-party  specifies  that  the  cargo  shall  he  discharged  at  the 
same  place  as  the  other  carso,  such  discharging  to  commence  immediately  after 
arrival  of  the  ship,  in  order  to  recover  demurrage  from  the  consignee,  the 
master  must  show  that  he  provided  a  suitable  place  for  discharging  the  goods, 
or  his  inability  to  do  so,  or  else  some  circumstance  relieving  him  of  his  duty  to 
provide  such  suitable  place. 

2.  Same— What  is  a  **  Suitable  Place." 

A  suitable  place  for  discharging  iron  rails  is  not  a  place  at  which  the  cus- 
toms officers  will  not  weigh  such  article,  and  is  not  a  place  where  the  owners 
of  the  wharf  will  not  permit  iron  rails  to  be  landed. 

In  Admiralty. 

Beebe,  Wilcox  d  Hobbs,  for  libelant. 

E.  S.  Hubbe,  for  respondent. 

Wallace,  J.  This  is  a  libel  by  the  master  of  the  Norwegian  bark 
Anna  against  the  respondents,  as  consignees  of  part  of  the  cargo,  for 
demurrage  for  three  days'  detention  in  discharging  cargo.  The  cargo 
was  carried  under  a  charter-party  with  one  Wissman,  and  was  con- 
signed to  several  consignees,  and  consisted  of  empty  petroleum  bar- 
rels, iron  rails,  and  pig-iron,  the  barrels  being  stowed  on  top.  The 
respondents  were  the  consignees  of  the  iron  rails  only,  and  these 
were  shipped  under  a  bill  of  lading  which,  after  providing  for  the 
terms  of  freight,  specified  that  the  cargo  should  be  discharged  at  the 
same  place  as  the  other  cargo,  to  commence  immediately  after  arrival 
of  the  ship,  without  delay,  and  "all  other  conditions  as  per  charter- 
party  with  Mr.  Wissman."  The  charter-party  provided  for  loading 
and  discharging  the  vessel  with  customary  quick  dispatch,  the  cargo 
to  be  received  and  delivered  along-side  the  vessel,  within  reach  of  her 
tackles,  at  consignee's  risk  and  expense ;  lighterage,  if  any,  to  be  borne 
by  the  cargo,  and  for  demurrage  at  the  rate  of  ^9  per  day  for  each 
days'  detention  by  default  of  charterer. 

The  bark  arrived  at  the  port  of  New  York,  August  30,  1880,  and 
proceeded  to  the  Atlantic  docks  to  discharge  the  barrels.  The  re- 
spondents were  duly  notified  by  the  agent  of  the  vessel-owners,  and 
asked  to  attend  to  the  discharge  of  the  rails  as  soon  as  the  barrels 
should  be  discharged,  and  they  promised  to  send  a  lighter  to  receive 
the  rails  if  they  could  obtain  a  custom-house  permit.  On  September 
3d  the  captain  of  the  lighterman,  to  whom  respondents  had  given  a 
delivery  order,  left  the  order  with  the  mate  of  the  bark,  promised  to 
send  a  lighter  as  soon  as  she  was  ready  to  discharge  the  rails,  and 
-was  informed  by  the  mate  that  she  would  be  ready  the  next  morning 
between  9  and  10  o'clock.  At  that  time  she  was  not  along-side  the 
-wharf,  but  was  discharging  the  barrels  while  lying  aside  of  another 
vessel.    On  Saturday,  September  4th,  the  captain  of  the  lighter  called 
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and  got  the  order  back  again,  took  it  away,  and  returned  in  the  after- 
noon and  stated  that  he  coald  not  get  permission  to  diseharge  the  iron 
from  the  oastom-house  authorities  unless  they  were  allowed  to  weigh 
it  on  the  deck  of  the  vessel.  It  was  not  customary  to  permit  a  dis- 
charge of  iron  upon  a  lighter  unless  the  iron  was  first  weighed  on  the 
deck  of  the  ship.  The  mate  referred  him  to  the  agent  of  the  vessel, 
who  was  not  on  board,  to  obtain  permission,  but  the  captain  of  the 
lighter  refused  to  look  up  the  agent.  The  vessel  did  not  obtain  a 
berth  along-side  the  wharf  until  Saturday  afternoon.  The  owners  of 
the  dock  would  not  allow  iron  to  be  landed  on  their  dock  even  for  the 
purpose  of  weighing.  Nothing  more  was  done  in  behalf  of  the  re- 
spondents, but  on  Tuesday,  pursuant  to  an  understanding  that  they 
would  receive  the  rails  at  Merchants'  stores,  the  bark  proceeded  there, 
where  on  Wednesday  the  rails  were  put  upon  the  wharf,  weighed,  and 
taken  away  by  the  lighter. 

If  the  libelant  is  entitled  to  recover  any  demurrage,  it  must  be  upon 
the  theory  that  the  respondents  were  under  obligation  either  to  receive 
the  rails  upon  the  lighter,  under  the  circumstances  of  the  case,  or  to 
select  a  suitable  wharf  for  the  purpose.  Neither  of  these  propositions 
can  be  maintained.  By  the  terms  of  the  bill  of  lading  the  respond- 
ents became  parties  to  all  the  conditions  of  the  charter-party  except 
such  as  were  supplanted  or  modified  by  the  special  conditions  of  the 
bill  of  lading.  Davis  v.  Wallace,  3  CliflF.  130;  Smith  v.  Sieveking,  4 
El.  &  Bl.  945;  Wegener  v.  Smith,  24  L.  J.  C.  P.  25.  But  they  were 
under  no  obligation  to  accept  a  delivery  of  their  part  of  the  cargo  upon 
a  lighter,  in  the  absence  of  proof  of  any  usage  of  the  port  authorizing 
such  a  delivery  by  the  carrier.  The  conditions  of  the  charter-party 
providing  for  delivering  the  cargo  along-side  the  vessel  at  the  con- 
signee's risk  and  expense,  and  for  the  payment  of  lighterage,  were 
undoubtedly  intended  for  the  protection  of  the  carrier,  and  to  relieve 
him  from  responsibility  or  expense  in  protecting  or  warehousing  the 
cargo,  in  case  the  consignees  should  neglect  to  receive  it  after  proper 
notice.  '  Other  than  this  they  imposed  no  exceptional  liability  upon 
the  respondents.  The  charter-party  and  the  bill  of  lading,  together, 
import  an  obligation  on  the  part  of  the  consignees  to  accept  their  part 
of  the  cargo  at  any  suitable  place  of  delivery,  without  delay,  as  soon 
as  the  condition  of  the  ship  in  reference  to  the  rest  of  the  cargo  would 
permit  their  part  to  be  delivered.  They  were  not  obliged  to  take  the 
rails  until  they  could  be  delivered  by  the  ship,  and  then  they  were 
bound  to  take  them  without  delay. 

The  place  of  delivery  seems  to  have  been  selected  by  the  master  or 
by  the  ship's  agent.  It  was  not  a  suitable  place,  because  the  owners 
of  the  Atlantic  docks  did  not  permit  rails  to  be  landed  on  their  dock, 
and  would  not  allow  these  rails  to  be  landed  there.  The  respondents, 
as  owners  of  a  part  only  of  the  cargo,  had  no  right  to  control  the  se- 
lection of  the  place  of  delivery.  They  had  stipulated  to  accept  their 
rails  at  the  place  where  the  rest  of  the  cargo  should  be  delivered.     The 
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charterers  did  not  assume  to  select  the  place  of  delivery,  nor  did  the 
other  consignees.  The  case  is  like  one  where  a  genertd  ship  under- 
takes a  delivery  to  several  consignees  of  their  respective  parts  of  the 
cargo.  It  is  doubtful  in  such  a  case  whether  the  consignees  jointly 
have  any  any  right  to  select  the  place  of  delivery.  In  The  E.  H. 
Fittler,  1  Low.  114,  it  was  held  that  they  hav6  such  a  right  when  they 
are  unanimous;  but  the  question  was  decided  upon  the  usage  of  the 
port.  Where  there  are  several  consignees  the  master  cannot  con- 
veniently consult  them,  and  certainly,  unless  they  unite  in  the  selec- 
tion of  the  place  of  delivery,  his  duty  is  satisfied  by  a  delivery  at  a 
place  suitable  and  reasonably  convenient  for  all,  under  the  special 
circumstances.  His  contract  is  fulfilled  by  delivery  from  the  ship  at 
a  proper  place  within  the  port.  If  he  does  not  deliver  to  the  con- 
signee personally,  he  must  justify  his  substituted  delivery  by  showing 
that  it  was  in  accordance  with  the  terms  of  his  contract  or  with  the 
usage  of  the  port  or  with  the  course  of  business  between  the  parties. 
Oatlife  V.  Bourne,  4  Bing.  N.  C.  314;  3  Man.  &  G.  642;  7  Man.  &  G. 
860;  Humphreys  v.  Reed^  6  Whart.  435;  HemphiU  v.  Chenie,  6  Watts 
&  8.  62 ;  Oatrander  v.  Brown,  15  Johns.  39. 

The  respondents  are  not  liable  because  they  failed  to  select  a  place 
to  receive  their  cargo,  when  they  had  no  power  of  selection.  The 
libelant  was  not  obliged  to  await  their  action.  He  cannot  hold  them 
responsible  for  a  delay  which  would  not  have  injured  him,  and  would 
not  have  occurred  if  he  had  performed  his  own  duty.  They  under- 
took that  there  should  be  no  delay  in  the  delivery  of  the  cargo  on  their 
part,  but  they  did  not  undertake  to  assume  liability  for  his  delay,  or 
for  his  failure  to  offer  a  suitable  delivery  to  them. 

If  the  respondents  had  assumed  to  direct  a  delivery  upon  the 
lighter,  or  had  promised  unqualifiedly  to  provide  a  lighter  for  the  re- 
ception of  their  rails,  a  foundation  for  the  claim  for  demurrage  would 
be  established.  But  they  stated  to  the  vessel  agent  that  they  would 
send  a  lighter  if  they  could  get  a  permit.  It  is  true,  the  captain  of  the 
lighter  informed  the  libelant  that  he  would  be  ready  to  receive  the 
rails  when  the  ship  was  ready  to  discharge  them;  but  when  that  time 
came  he  informed  the  mate,  who  was  then  in  charge  of  the  vessel^ 
that  he  could  not  get  permission  of  the  customs  authorities  to  take 
them  unless  they  could  be  weighed  on  the  deck  of  the  vessel.  No  de- 
lay ensued  in  consequence  of  his  promise  to  take  them.  As  it  was 
understood  from  the  outset  that  acceptance  of  delivery  upon  the 
lighter  was  conditional  upon  the  consent  of  the  customs  authorities, 
it  was  incumbent  upon  the  libelant  to  consent  when  requested,  or  to 
treat  the  negotiations  as  ended,  and  select  his  own  place  of  delivery. 
The  respondents  held  out  no  inducements  for  further  delay,  and  in  the 
absence  of  any  circumstances  relieving  the  libelants  of  the  duty  of 
procuring  a  suitable  place  to  discharge  the  rails,  or  showing  his  inabil- 
ity to  do  so,  he  has  no  reason  to  complain  of  the  delay. 

The  decree  of  the  district  court  is  affirmed^  with  costs. 
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Blowbbs  t;.  Onb  Wibb  Bopb  Gablk  and  New  Yobk  Wibb  Bopb  Go. 

{Oireuit  Court,  8.  D.  New  Tark.    August  1, 1884.) 

1.  Contract— Mutual  Pbrfobmakob. 

When  two  acts  are  to  be  done  concurrently  by  parties  under  a  contract,  the 
obligation  on  the  part  of  each  is  dependent  upon  that  of  the  other,  and  the  ac( 
of  each  is  done  upon  implied  condition  of  performance  by  the  other. 

2.  Estopfbit-Sbizubb  ov  Boat— Asbbbtion  of  Jf  ailubb  to  £abh,  when  Flaoi- 

TIFP  THB  CaUSB. 

The  vendor  of  a  cargo  delivered  by  him  on  libelant's  boat,  to  be  carried  by 
libelant  for  a  third  party,  appropriated  the  boat  in  order  to  coerce  payment 
from  such  party  of  the  purchase  price  of  the  cargo.  The  vessel  owner  having 
libeled  the  cargo,  held^  that  the  vendor,  who  intervened  as  claimant,  was  es- 
topped from  claiming  that  the  libelant  had  not  earned  freight. 

In  Admiralty. 

r.  C.  Campbell,  for  libelant. 

Scudder  d  Garter,  for  claimant. 

Wallace,  J.  There  is  nothing  in  the  terms  of  the  contract  be- 
tween  the  libelant  and  the  Gable  Towing  Gompany  necessarily  incon- 
sistent with  the  intentions  of  the  parties  to  recognize  the  existence  of 
a  lien  of  the  libelant  upon  the  cable  for  his  freight.  Payment  of  the 
freight  was  to  be  made  by  the  Gable  Towing  Gompany  concurrently 
with  the  delivery  of  the  cargo,  although  the  libelant  was  to  com* 
mence  delivery  before  payment.  The  contract  provided  for  a  peculiar 
mode  of  delivery  of  the  cargo,  but  it  does  not  differ  otherwise  essen- 
tially from  the  common  contract  for  the  payment  of  freight  upon  de- 
livery.  Where  two  acts  are  to  be  done  concurrently  by  parties  under 
a  contract,  the  obligation  on  the  part  of  each  is  dependent  upon  that 
of  the  other,  and  the  act  of  each  is  done  upon  the  implied  condition 
of  performance  by  the  other. 

The  Wire  Bope  Gompany,  the  claimant,  prevented  the  libelant  from 
performing  his  contract  with  the  Gable  Towing  Gompany  and  earning 
his  freight.  The  claimant  knew,  or  had  notice  equivalent  to  knowl- 
edge, of  the  terms  of  the  contract  between  libelant  and  the  Gable  Tow- 
ing Company,  and  knew  that  the  libelant  was  not  the  agent  of  that 
company  in  receiving  the  cable.  The  claimant  also  knew  that  by  ap- 
propriating libelant's  boat  in  order  to  coerce  the  Gable  Towing  Gom- 
pany to  pay  for  the  cable,  the  libelant  would  be  prevented  from  per- 
forming his  contract  with  that  company,  and  from  earning  his  freight. 
The  circumstance  that  the  claimant  had  the  right  to  thus  compel  pay- 
ment  of  the  Gable  Towing  Gompany  as  against  that  company,  does 
not  affect  the  rights  of  the  libelant,  because  as  against  him  the  claim- 
ant had  no  such  right.  Under  such  circumstances  the  libelant  is  not 
to  be  placed  in  a  worse  condition  through  the  conduct  of  the  claimant 
than  he  would  occupy  if  he  had  been  permitted  to  perform  his  con- 
tract and  earn  his  freight.  The  claimant  should,  therefore,  be  deemed 
estopped  from  asserting  that  the  libelant  did  not  earn  his  freight. 

The  decree  of  the  district  court  is  affirmed^  with  costs  of  this  appeal. 
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Baisih  Febtilizsb  Co.  v.  Snell  and  another.' 

iOireuit  Court,  8.  D.  Georgia.    Id&j  1, 1884.) 

L  FbDBRAX.  CoTTBT— JUBISDIOTIOK  — ALLlEOATIOHB^CmZBHSHIP — PB01O880KT 
KOTB. 

To  entitle  a  person  to  sue  upon  a  promissory  note,  other  than  one  nejg;otia- 
ble  by  the  law-merchant,  in  a  federal  court,  there  must  be  an  allegation  of 
the  duzenehip  of  the  original  owners  of  the  paper  sued  on. 

S.   BaMB— PbOMISSORT  NoTB— LAW-3iBH0HAl!n?. 

Since  the  jurisdiction  must  appear  by  affirmative  allegations,  It  Is  necessary 
that  the  bill  of  exchange  or  promissory  note  sued  on  be  one  negotiable  by  the 
law-merchant. 
B.  Bamb— Epfbot  of  Conditzons. 

The  character  of  the  note  must  determine  the  question  of  jurisdiction,  and 
the  fact  that  the  party  suing  is  willing  to  waive  certain  of  his  rights  under  it, 
and  sue  on  such  a  portion  of  the  contract  as  might  constitute  a  negotiable  in- 
strument, cannot  give  it. 

Action  on  Promissory  Note.  Motion  to  dismiss  for  want  of  juris- 
diction. 

This  was  an  action  having  a  statutory  and  common-law  count  on 
a  note  in  the  following  terms: 

"•1,040.  Savannah,  Ga.,  April  20, 1881. 

"  On  or  before  the  seventeenth  day  of  October  next  we  agree  to  pay  J.  S.  Wood 
ft  Brc,  or  order,  for  advances,  one  thousand  and  forty  dollars,  and  eight  per 
cent  interest  from  maturity.  We  waive  expressly  all  right  that  we  or  oui 
dependents  may  have  to  retard  the  collection  of  this  debt  by  claiming  home- 
Bt^  or  personalty  exemption,  under  the  laws  of  Georgia,  on  any  property 
we  may  hereafter  own.  If  this  note  is  not  paid  promptly,  we  agree  to  pay 
costs,  if  sued,  and  ten  per  cent,  as  stipulated  attorney's  fees.  We  agree  to 
ship,  before  due,  one  bale  of  cotton  to  J.  S.  Wood  A  Bro.  for  each  ten  dollars 
of  this  claim,  or  in  default  to  forfeit  to  them  the  commissions  at  2|  per  cent, 
on  500  pounds,  at  price  of  middling  cotton,  when  due. 

''Witness  our  hands  and  seals:  G.  W.  Sne^.    [SeaL] 

•B.W.Snkll.    [Seal.] 

^'Signed  in  our  presence: 
**Gko.  W.  Wood. 

"Indorsed:    J.  S.  Wood,  Chas.  S.  Wood,  J.  S.  Wood  &  Bro.* 

The  plaintiff  in  its  declaration  avers  itself  to  be  a  citizen  of  the 
state  of  Maryland,  and  that  the  defendants  are  citizens  of  the  state 
of  Georgia,  and  alleges  therein  that  the  said  note  was  indorsed  by 
said  J.  S.  Wood  &  Bro.  and  by  them  delivered  to  said  plaintiff^  but 
there  is  no  allegation  as  the  citizenship  of  Wood  &  Bro. 

Chiaholm  dt  Erwin,  for  plaintiff. 

J.  K.  HineSf  for  defendants. 

LocKB,  J.,  {orally.)  There  is  no  allegation  of  the  citizenship  of 
the  original  owners  of  the  paper  sued  on,  and  since  jurisdiction  must 

s Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 
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appear  by  affirmative  allegations  it  is  necessary  that  the  foundation 
of  the  suit  be  a  bill  of  exchange  or  a  promissory  note  negotiable  by 
the  law-merchant.  Its  form  at  once  precludes  the  idea  that  it  is  a 
bill  of  exchange,  but  it  is  claimed  that  it  is  a  promissory  note.  It 
is  not  sufficient  that  it  be  a  promissory  note  as  between  the  parties, 
or  even  negotiable  under  certain  circumstances  and  with  certain  con- 
ditions, but  it  must  be  negotiable  by  the  law-merchant.  It  must  be 
a  positive  promise  and  agreement  to  pay  the  holder  a  sum  certain  at 
a  given  date,  without  detraction  or  conditions;  an  amount  that  is 
easily  determinable  from  its  own  face  without  further  search  or  in- 
quiry. The  character  of  the  note  must  determine  the  question  of 
jurisdiction;  and  the  fact  that  the  party  suing  is  willing  to  waive 
certain  of  his  rights  under  it,  and  sue  on  such  a  portion  of  the  con- 
tract as  might  constitute  a  negotiable  instrument,  cannot  give  it. 

It  is  apparent  that  the  lapt  clause  in  the  note  in  suit  contains  con- 
ditional provisions,  which  might  be  still  undetermined  at  its  matu- 
rity, so  that  it  could  never  bear  upon  its  face  a  fully  settled  amount 
due,  which  fact  is  conclusive  against  its  negotiability  under  the  law- 
merchant,  and  consequently  against  the  jurisdiction  in  a  suit  upon  it. 

The  fact  that  the  instrument  is  under  seal  has  also  been  urged, 
which  objection,  in  the  light  of  Coe  v.  Cayuga  Lake  R.  Co.  8  Fed.  Bkp. 
535,  would  seem  to  be  fatal;  but  the  form  and  substance  of  the  note 
so  fully  determines  all  questions  that  a  consideration  of  anything 
further  is  unnecessary. 

Motion  to  dismiss  is  granted. 


Falmeb  v.  Sobiven  and  another,  Beceivers,  eto*^ 
{(Xreuit  Court,  8.  D.  Georgia.    AprU  26, 1884) 

AOTION  AGAIKST  KeCETVERS. 

When  based  upon  consent  to  sue,  on  petition  to  equity  court,  can  only  be 
entertained  by  that  court. 

Common-law  Action  for  Personal  Injury.  Motion  to  dismiss  for 
want  of  jurisdiction. 

Denmark  dt  Adams,  for  plaintifiFs. 

Chisholm  d  Erwin,  for  defendants. 

Fabdee,  J.y  (orally.)  Permission  to  sue  must  be  given  by  the 
equity  court.  Such  permission  cannot  confer  jurisdiction  upon  any 
other  court,  ratione  materue  or  ratione  persona.  In  this  case,  the  per- 
mission being  obtained  from  the  court  of  equity,  this  suit  was  permit- 
ted only  to  be  brought  in  that  court.     There  is  no  permission  to  sue 

1  Reported  by  W.  B.  Hiil,  Esq.,  of  the  Macon  bar. 
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in  this  court  on  the  law  side.     This  coart,  as  a  court  of  law,  is  with- 
out jurisdiction,  so  far  as  the  record  shows,  by  reason  of  the  citizen- 
ship of  the  parties,  and  consequently  has  no  jurisdiction  in  the  case. 
Motion  granted. 

LooKE,  J.,  concurs. 


nAUSMBisTEB  V.  FoBTEB,  TreasuFcr,  etc. 

(Oircuit  Courts  D.  California.    August  25, 1884.) 

Equity  Jubisdiction— Adequate  Kb^i[bdt  at  Law— Rev.  St.  j  723— Pathent 
OF  Coupons  on  Municipal  Bonds— Mandamus. 

Where  a  writ  of  mandamus  wiU  lie  to  compel  a  city  treasurer  to  pay  coupons 
due  on  bonds  of  the  city  out  of  the  fund  provided  hy  statute,  or  to  compel 
the  proper  officers  to  set  apart  taxes  collected  as  a  sinking  fuod  for  the  pay- 
ment thereof,  the  bondholder  has  an  adequate  remedy  at  law,  and  cannot  pro- 
ceed by  bill  in  equity,  not  ancillary  to  any  pending  proceeding  at  law,  toeajoia 
the  application  of  the  funds  to  other  purposes. 

In  Equity. 

Rosenbaum  dt  ScheeCine  and  S.  C.  Benson,  for  complainant. 

W,  A.  Anderson  and  J.  H,  McKmie,  for  defendant. 

Sawyeb,  J.  This  is  a  bill  in  equity,  filed  against  the  treasurer  of 
Sacramento  city  by  a  holder  of  $10,000  of  the  bonds,  and  $600  over- 
due coupouB  thereon,  of  the  city  of  Sacramento,  issued  in  pursuance 
of  the  laws,  and  under  the  circumstances  fully  set  forth  in  Kennedy 
V.  City  of  Sacramento,  19  Fed.  Bep.  580.  The  bill  alleges  the  facts 
relating  to  the  issue  of  the  bonds  and  the  amount  held  by  complain- 
ant; that  there  is  a  large  amount  of  money — $174,000  and  upwards 
— ^in  the  interest  and  sinking  fund  in  the  city  treasury,  applicable  to 
the  payment  of  said  coupons,  and  something  over  $170,000  of  taxes 
and  water  rents,  collected  for  the  year  1883-84,  in  the  city  treasury, 
and  that  '*it  is  the  duty  of  said  treasury  to  apportion  and  set  apart 
to  said  *  interest  and  sinking  fund'  fifty-five  per  cent,  of  the  whole  of 
said  revenues,  and  to  hold  and  pay  out  the  said  fifty-five  per  cent,  of 
said  sums  for  the  purposes  of  said  fund  and  no  other  purpose;"  that 
the  complainant  has  demanded  payment  of  said  coupons  held  by  him, 
and  that  said  treasurer  should  set  apart  said  55  per  cent,  to  said  in- 
terest  and  sinking  fund,  and  only  apply  it  for  the  proper  uses  of  said 
fund;  that  said  treasurer  refuses  to  comply  wii2i  said  demand,  and 
is  unlawfully  diverting  said  fund  to  ot  aar  objects  of  city  expenditure, 
and,  if  not  restrained  from  so  doing,  will  appropriate  the  whole  of 
said  fund  to  such  other  objects,  and  leave  nothing  applicable  to  the 
payment  of  said  bonds  and  coupons.  He  therefore  asks,  as  relief, 
that  defendant  be  perpetually  enjoined  from  paying  out  said  money 
for  any  other  purpose  than  the  liquidation  of  said  l^onds  and  coupons ; 
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and  he  further  asks  for  a  preliminary  injunction  pending  the  suit. 
Defendant  demurs  to  the  bill  on  the  ground  of  want  of  equity,  and 
that  the  facts  disclosed  show  no  cause  of  equitable  jurisdiction.  He 
also  opposes  the  preliminary  injunction  on  the  same  grounds. 

Section  723,  Kev.  St.,  provides  that  "suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United  States,  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at  law.** 
And  this  provision  has  been  often  recognized  and  enforced  by  the 
supreme  court  of  the  United  States;  as  in  Hipp  v.  Babin,  19  How. 
271 ;  Parker  v.  fVinnipiseogee  Co.  2  Black,  545 ;  Watson  v.  Sutherland, 
5  Wall.  74,  and  many  other  cases. 

In  this  case,  if,  as  alleged,  there  are  funds  in  the  treasury  appli- 
cable to  the  purpose,  it  appears  to  me  that  the.  complainant  has  a 
plain,  adequate,  and  complete  remedy  at  law,  by  mandamus^  for  the 
non-payment  of  any  lawful  coupons  held  by  him  now  due.  Also,  a 
complete  remedy  at  law,  by  mandamus^  if  any  remedy  he  has  at  this 
time,  to  compel  defendant  to  set  apart  any  moneys  in  the  treasury 
required  by  law  to  be  set  apart  as  a  "sinking  fund"  for  the  payment 
when  they  fall  due  of  any  bonds  held  by  him  not  yet  matured.  In  a 
case  relating  to  a  part  of  these  same  bonds,  the  supreme  court  of  Cali- 
fornia, in  Meyer  v.  Porter^  2  Pac.  Bep.  884,  held  that  a  mandamus 
should  issue  to  compel  the  treasurer  of  Sacramento  to  pay  the  over- 
due coupons,  there  being  money  in  the  treasury  applicable  to  their 
payment. 

It  is  alleged  in  the  bill  that  there  is  a  much  larger  amount  of 
money  applicable  to  the  purpose  in  the  treasury  than  is  necessary 
to  pay  complainant's  overdue  coupons.  That  being  so,  the  supreme 
court  hold  that  it  is  the  duty  of  the  treasurer  to  pay  them,  and,  if  he 
refuses  payment,  that  he  can  and  should  be  compelled  to  pay  thena 
by  mandamus.  So,  also,  in  Meyer  v.  Brown,  the  supreme  court  of 
the  state,  sitting  in  bank,  in  regard  to  this  same  class  of  bonds,  unan- 
imously held  the  writ  of  mandate  to  be  a  proper  remedy  to  compel 
the  city  authorities  to  levy  a  tax  to  supply  a  fund  to  pay  these  cou- 
pons. In  this  case  the  court  followed  the  judgment  of  the  supreme 
court  of  the  United  States  in  Louisiana  v.  Pilsbury,  105  U.  S.  302, 
which  directed  a  writ  of  mandamus  to  issue  to  compel  the  city  of 
New  Orleans  to  levy  an  annual  tax  to  pay  the  interest  on  the  bonds 
then  in  question.  See,  also,  Kennedy  v.  Sacramento,  19  Fed.  Eep. 
580. 

From  these  cases  it  is  clear  that  if  there  is  money  in  the  city  treas- 
ury applicable  to  the  purpose, — and  it  is  alleged  that  there  is, — the 
treasurer  can  be  readily  compelled  by  mandamus  to  pay  the  amount 
due  complainant  on  his  coupons;  and  if  the  officers  do  not  provide 
the  funds  by  levying  the  proper  tax,  that  they  can  be  compelled  to 
do  so  by  mandamus.  This  is  a  remedy  at  law  direct,  speedy,  and 
adequate,  and,  as  was  stated  in  the  last  case  cited,  the  only  remedy, 
in  view  of  the  provisions  of  the  statute  under  which  the  bonds  were 
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issued  and  accepted.  The  decree  asked  for  in  this  bill  would  afford 
no  relief  whatever  without  other  and  independent  proceedings  at  law. 
It  would  simply  keep  the  money  in  the  treasury*  No  decree  for  the 
payment  of  the  money  could  be  made,  because  a  judgment  against 
the  city,  at  law,  would  be  ample  for  that  purpose  where  a  judg:nent 
could  be  had,  and  no  such  decree  is  asked.  But,  in  the  case  of  these 
bonds»  it  was  held  in  Kennedy  v.  Sacramento,  supra,  that  a  judgment 
at  law  against  the  city  could  not  be  obtained  under  the  statute.  For 
the  same  reasons,  no  decree  in  equity  could  be  had,  even  if  the  court 
had  jurisdiction  in  other  respects  to  enter  such  a  decree.  But  it  has 
none,  as  the  remedy,  if  any,  would  be  a  judgment  at  law.  The  de- 
cree asked  does  not  appear  to  be  ancillary  to  any  proceeding  at  law  now 
pending,  or  even  contemplated,  to  obtain  the  money  if  retained  in  the 
treasury.  But  if  it  is  the  duty  of  the  treasurer  to  pay  these  coupons 
out  of  the  funds  alleged  to  be  in  the  treas  ary,  the  most  c  rect,  speedy, 
and  effective  way  to  obtain  payment  is  by  mandamus  in  a  court  of 
law.  This  remedy  is  complete  and  adequate.  li;  would  not  only 
prevent  the  money  from  being  diverted  to  other  purposes, — all  that 
this  bill  seeks, — but  would  secure  the  payment  of  the  overdue  coupons 
held  by  complainant,  and  be,  in  itself,  a  full  and  adequate  remedy, 
while  that  sought  in  this  bill  could  only  be  ancillary  to  some  other 
remedy  in  a  court  of  law,  to  which  complainant  would  be  driven  at 
last. 

The  bill,  in  my  judgment,  presents  no  case  of  equitable  Qognizance. 
The  preliminary  injunction  must  be  denied,  the  demurrer  to  the  bill 
sustained^  and  the  bill  dismissed;  and  it  is  so  ordered. 


Fbioe,  Beceiver,  v.  Colsma^n  and  others, 

{(HreuU  (hurt,  D.  Masaaehusetts.    {September  3, 1884.) 

1«  EQxnTT—PLBADiRO—Mui/nFARiousNBSB— Action  bt  Rbobivbb  of  Nationai. 
Bank. 

Where  a  bill,  brought  by  the  receiver  of  a  national  bank  against  all  of  the 
directors  holding  office  during  the  existence  of  Vie  bank,  the  leg[al  representa- 
tives of  deceased  directors,  and  the  cashiers  of  the  bank,  joins  claims  for 
losses  suffered  by  the  bank  by  reason  of  the  directors'  negligence  and  inatten- 
tion, and  claims  for  losses  suffered  by  the  stockholders  by  reason  of  having 
been  induced  to  subscribe  for  new  shares  by  misrepresentations  of  the  direct- 
ors, it  is  multifarious. 
2.  Same— Cbrtainty— Demurrbr. 

Where  such  a  bill  does  not  state  the  dates  of  the  losses  sustained  by  the  cor- 
poration, nor  the  dates  of  the  acts  or  omissions  contributing  to  those  losses,  with 
sufficient  certainty  to  inform  each  of  the  defendants  with  which  and  how  many 
of  the  losses  it  is  sought  to  charge  him,  it  is  demurrable. 


In  Equity. 

A.  A.  Ranney  and  J.  R,  Clark,  for  complainant* 
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E.  R.  Hoar,  Henry  Baldwin,  J.  W.  Richardson,  Sherman  d  BeU, 
Richard  Stone,  Geo.  F.  Williams,  Jesse  F.  Wheeler,  Joseph  Cuttler, 
Morse  dt  Allen,  and  Brooks  dt  Nichols,  for  defendants* 

Before  Gray  and  Nelson,  JJ. 

Gbat,  Justice.  To  the  bill  in  its  present  shape  the  demurrers 
for  multifariousness  and  for  uncertainty  are  well  taken.  The  bill  is 
clearly,  multifarious  in  joining  claims  for  losses  suffered  by  the  cor- 
poration by  reason  of  the  directors'  negligence  and  inattention^  and 
claims  for  losses  suffered  by  the  stockholders  by  reason  of  having 
been  induced  to  subscribe  for  new  shares  by  misrepresentations  of 
the  directors.  The  bill,  brought  against  all  those  who  were  directors 
during  various  periods  of  time,  does  not  state  the  dates  of  the  losses 
sustained  by  the  corporation,  nor  the  dates  of  the  acts  or  omissions 
contributing  to  those  losses,  with  sufficient  certainty  to  inform  each 
of  the  defendants  with  which  and  how  many  of  the  losses  it  is  sought 
to  charge  him.  The  bill  must  be  amended,  in  these  respects,  at  least, 
before  the  court  can  justly  or  intelligently  determine,  as  between  the 
complainant  and  the  several  defendants,  whether  the  bill  is  multi- 
farious in  joining  as  defendants  those  who  were  directors  at  different 
times;  whether  it  sets  forth  a  liability  upon  which  the  complainant 
can  maintain  a  bill  in  equity;  and  whether  it  sets  forth  a  cause  of 
action  which  survives  against  representatives  of  deceased  directors. 

Demurrers  sustained^  with  costs;  leave  to  amend  the  bill. 


Hendebson  v.  Gentbal  Passengeb  Bt.  Go.* 

Centbal  Passbnohb  Bt.  Go.  v.  Louisville  Gity  By.  Co.* 

{Circuit  Court,  D.  Kentucky.    July  22,  1884.) 

I.  Pranofise— Ratlboad  Corporation  — CoNBTHUOTioN  of  Grant  — Motive 

POWBE. 

A  legislative  grant  to  the  Louisvilld  &  Portland  Railroad  Company  of  a 
franchise  to  buikl  and  operate  a  railroad  from  Loaisvilij  to  Portland,  along 
such  streets  as  the  city  council  should  consent  to,  with  power  to  use  passenger 
and  burden  cars,  to  furnish  mc/vns  of  transportation,  to  charge  tolls  for  passen- 
gers and  freights,  and  'Uo  do  and  perform  every  act  and  thing  necessary  and 
proper  to  carry  into  effect  the  provisions  of  that  act  and  promote  the  design  of 
the  corporation,'*  but  without  specifying  what  motive  power  should  be  nsed, 
authorized  the  city  council  to  limit  the  power  to  be  used  to  horse-power. 
1.  CoRPOBATioN  —  Sale  of  Fbanghisb  —  What  Passes  Thebbby  —  Repeal  of 

FbANCHTSB — CONSTITUTIONALITT. 

The  Kentucky  act  of  February  li,  1856,  provided  that  all  privileges  and 
franchises  thereafter  granted  to  corporations  should  be  subject  to  amendment 
or  repeal  at  the  will  of  the  legislature.  The  L.  &  P.  R.  Co.  had  theretofore 
been  incorporated,  and  under  its  charter  had  built  and  operated  a  street  rail- 
road on  Bank  street.    Thereafter,  in  1866,  ilie  Citizens'  P.  Ry.  Co.  was  incor- 

iBaported  by  Geo.  Da  Relle,  Asst.  U.  S  Att7- 
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porated,  and  by  its  charter  empowered  both  to  build  and  operate  street  rail- 
ways, with  tlie  consent  of  the  city  council,  and  to  lease  or  purchase  the  L.  &  P. 
Railroad,  **  its  franchises  and  all  property."  it  thereupon  purchased  the  L.  & 
P.  Railroad,  its  franchises  and  property,  and  operated  the  road  on  Bank  street. 
The  corporate  life  of  the  L.  &  P.  R.  Co.  was  without  limit ;  that  of  the  Citi- 
zens' P.  Ry.  Co.  was  limited  to  30  years.  Thereafter,  in  1872,  the  L.  O.  Ry.  Co., 
•which  was  incorporated  in  18G4,  purchased  from  the  Citizens'  P.  Ry.  Co.  all  of 
its  roads,  property,  and  franchises.  Held,  that  the  corporate  existence  of  the 
L.  &  P.  R.  Co.,  and  its  right  as  a  corporation  to  operate  the  road,  did  not 
pass  by  the  sale  of  the  Citizens'  P.  Ry.  Co.,  nor  by  the  sale  from  the  Citizens' 
P.  Ry.  Co.  to  the  L.  C.  Ry.  Co. ;  that  the  corporate  life  of  the  Citizens'  P.  Ry. 
Co.  was  not  extended  beyond  30  years  by  the  purchase  from  the  L.  &  P.  R. 
Co  ;  that  the  Citizens'  P.'Ry.  Co.  and  the  L.  C.  Ry.  Co.  each  operated  the  road 
under  its  own  charter ;  that  each  of  said  charters,  having  been  granted  subse- 
quent to  the  act  of  1856,  was  subject  to  the  provisions  of  that  act,  and  that 
their  amendment  or  repeal  was  constitutional. 
3.  Right  op  Way— Due  Process  of  Law— Abandonment  by  Non-Usbb— Prb- 
BUMFTioN  OP  Abandonment— CoNBTiTOTioNALiTY  op  New  Grant 

A  right  of  way  acquired  by  a  railroad  corporation,  prior  to  the  act  of  1866, 
and  transferred  to  a  corporation  created  subsequently  to  said  act,  is  property, 
and  a  legislative  enactment  giving  it  to  another  corporation  Is  not  due  process 
of  law.  Such  right  of  way  may  be  lost  by  abandonment,  and  a  non-user  of 
more  than  10  years  is  held  to  be  sufficient  evidence  of  abandonment.  Abandon- 
ment is  to  be  more  readily  presumed  where  the  easement  is  granted  for  the 
public  benefit  than  where  it  is  held  for  private  u^e.  When  such  a  right  has 
been  so  abandoned,  ic  is  constitutional  for  the  state  to  grant  it  to  another  cor* 
poration. 

In  Equity.     On  motions  to  dissolve  injunctions. 

A.  P.  Humphrey  and  St.  John  Boyle^  for  Louisville  City  By.  Co. 
and  Mrs.  Henderson. 

Brown  dt  Davie,  Bamett,  Noble  d  Barnett,  and  Zach.  Phelps,  for 
Central  Passenger  Ry.  Co. 

Barr,  J.  These  cases  come  to  this  court  from  the  Louisville  ohan« 
eery  court,  and  from  the  vice-chancellor's  court,  with  injunctions  aU 
ready  granted  upon  ex  parte  motions ;  and  they  are  now  submitted 
upon  motion  of  defendants,  in  each  case,  to  dissolve  the  injunctions. 
The  Louisville  City  Bailway  Company  has  filed  a  cross-bill  against 
the  Central  Passenger  Eailway  Company,  and  has  moved  for  an  in- 
junction. These  motions  really  involve  the  same  question,  and  will 
be  considered  together.  The  material  question  is,  who  has  the  right 
io  run  a  street  railway  down  Bank  street,  in  this  city,  from  Nine- 
teenth street  to  and  through  Portland  to  the  wharf,  by  what  is  com- 
monly called  the  "Bank-street  route?"  The  Central  Passenger  Rail- 
'.7ay  Company  claims  this  right  by  and  under  the  authority  of  an 
ordinance  approved  January  25,  1884,  and  an  act  of  the  general  as- 
sembly approved  March  14,  1884.  The  act  repeals  all  laws  and 
ordinances  in  conflict  with  the  grant  therein  made,  which  is  a  grant 
to  build  and  operate  a  street  railway  over  the  route  in  controversy. 
This  authority  is  sufficient,  and  gives  the  Central  Passenger  Eailway 
Company  this  route,  unless  the  act  itself  is  unconstitutional,  as  im- 
pairing the  obligation  of  a  contract,  or  because  it  deprives  the  Louis- 
ville City  Eailway  Company  of  its  property  without  due  process  of 
law. 
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The  state  of  Eentuoky  owned,  by  purchase,  the  Lexington  &  Oliio 
Bailroad,  and  donated  to  the  Kentucky  Institution  for  the  Education 
of  the  Blind  that  part  of  the  road  which  ran  from  Sixth  street,  in 
Louisville,  along  Main  street,  and  over  the  Louisville  &  Portland 
turnpike  (known  as  Portland  avenue)  to  the  Portland  wharf.  The 
franchises  of  the  Lexingtion  &  Ohio  Railroad,  which  had  been  ex- 
tinguished by  the  sale  to  the  state,  were  not  donated ;  but  in  the  act 
approved  March  2, 1844,  in  which  the  donation  was  made,  and  which 
incorporated  the  Louisville  &  Portland  Railroad  Company  as  a  part 
of  the  Kentucky  Institution  for  the  Education  of  the  Blind  as  an 
agency  to  operate  the  road  donated,  power  was  given  *'to  do  and  per- 
form every  act  and  thing  necessary  and  proper  to  carry  into  effect 
the  provisions  of  the  act,  and  to  promote  the  design  of  this  corpora- 
tion." It  also  gave  in  express  terms  the  authority  for  the  company 
to  purchase  "passenger  and  burden  cars,"  and  to  furnish  the  means 
of  transportation,  and  "the  right  to  charge  and  exact  tolls  and  fees 
from  passengers,  and  for  transporting  any  baggage  or  thing."  In  an 
amendment  approved  February  10,  1846,  the  Louisville  &  Portland 
Railroad  Company  was  given  authority  to  make  its  "said  road"  from 
any  part  of  the  city  of  Louisville  to  any  part  of  the  town  of  Portland, 
with  the  consent  of  the  municipal  corporations  of  Louisville  and  Port- 
land. There  were  efforts  to  organize  the  Louisville  &  Portland  Rail- 
road Company  under  this  law,  but  they  were  unsuccessful. 

In  an  act  entitled  "An  act  in  relation  to  the  Louisville  &  Portland 
Railroad,"  approved  January  9, 1852,  it  is  recited  that  the  company, 
organized  under  the  act  of  1844,  had  surrendered  its  stock  and  aban- 
doned the  enterprise,  and  the  Kentucky  Institution  for  the  Educa- 
tion of  the  Blind  is  invested  with  all  the  rights  and  powers  which 
were  given  in  said  act  of  1844  and  its  amendments.  It  was  given 
the  authority  to  manage  "the  construction  and  use  of  said  road  and 
its  appendages,"  either  by  its  own  oflScers,  or  through  the  president 
and  directors  of  the  Louisville  &  Portland  Railroad  Company,  pursu- 
ant to  and  under  a  contract  which  said  Institution  for  the  Education 
of  the  Blind  was  authorized  to  make  with  that  company.  It  was 
provided  in  the  second  section  of  this  act  that  the  location  of  said 
railroad  might  be  made  either  on  the  line  described  in  said  act  of 
1844,  or  on  such  line  as  the  Kentucky  Institution  for  the  Education 
of  the  Blind  "may  choose,  with  the  consent  of  the  city  authorities  of 
Louisville,  so  that  it  shall  extend  between  any  points  on  or  near  the 
river,  above  or  below  the  falls,  and  within  two  miles  thereof." 

The  town  of  Portland  had  been  united  with  Louisville  and  became 
a  part  of  it.  In  1853  the  city  council  gave  to  the  president  and  vis- 
itors of  the  Kentucky  Institution  for  the  Education  of  the  Blind  its 
consent  to  the  building  and  operating  a  railroad  with  ''horse-power^ 
to  Portland  wharf,  over  any  street  or  streets  in  the  city  lying  north 
of  Main  street  and  west  of  Twelfth  street.  The  Kentucky  Institution 
for  the  Education  of  the  Blind,  under  the  authority  given  to  contract 
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with  the  Louisville  &  Portland  Bailroad  Company,  did,  by  an  agree* 
ment  dated  April  1,  1853,  transfer  its  right  to  build  and  operate  a 
railroad,  and  all  rights  and  franchises  pertaining  thereto,  to  that 
company,  which  had  then  been  reorganized.  The  company  agreed, 
in  consideration  of  this  transfer,  to  pay  the  Kentucky  Institution  for 
the  Education  of  the  Blind  $600  per  annum,  and  a  certain  part  of 
the  net  profits,  should  they  exceed  $15,000  per  annum;  and  did  pay 
the  $600  for  one  or  more  years  after  the  road  was  completed.  Under 
the  authority  thus  transferred  the  Louisville  &  Portland  Bailroad 
Company  built,  during  the  years  1853  and  1854,  a  railroad  from 
Twelfth  street  over  the  Bank-street  route,  (part  of  which  is  in  con- 
troversy,) and  operated  it  with  horse-power  until  the  Louisville  & 
Portland  Bailroad  Company  sold  out  to  the  Citizens'  Passenger  Bail- 
way  Company,  in  1866. 

It  was  suggested  in  argument  that  the  franchise  granted  by  the  state 
of  Kentucky  was  to  build  and  operate  an  ordinary  steam  railroad, 
and  the  city  had  no  authority  to  grant  the  right  to  this  railroad  com- 
pany to  build  and  operate  a  street  railway  over  its  streets.  There  is 
now  a  well-recognized  distinction  between  the  franchise  to  build  and 
operate  an  ordinary  steam  railroad,  and  the  franchise  to  build  and 
operate  a  street  railway  over  and  along  the  level  of  streets  in  a  city. 
But  it  will  be  observed,  in  this  connection,  that  the  donation  was 
made  without  the  franchises  of  the  old  Lexington  &  Ohio  Bailroad 
Company  being  granted  with  it;  and  there  is  no  grant,  in  terms,  of 
the  use  of  steam-power  in  operating  the  road  donated,  and  certainly 
there  is  no  prohibition  of  the  use  of  horse-power.  Indeed,  whatever 
may  have  been  the  character  of  the  old  road  on  Portland  avenue, 
which  was  originally  built  as  part  of  the  Lexington  &  Ohio  Bail- 
road, there  can  be  no  serious  doubt  of  the  right  of  the  city  of  Louis- 
ville to  indicate  the  power  to  be  used  in  propelling  cars  over  a  new 
route,  which  could  only  be  operated  with  its  consent.  The  legislature's 
grant  to  operate  another  road  was  conditioned  upon  the  consent  of 
the  city.  This  was  indispensable,  and  certainly  the  city  might  pro- 
tect the  local  public  by  limiting  the  "power"  to  be  used.  The  Louis- 
ville &  Portland  Bailroad  Company's  charter  nowhere  requires  steam- 
power  to  be  used,  and  the  utmost  that  can  be  contended  for  is  that 
the  authority  to  use  steam  is  implied  from  the  character  of  the  road 
donated.  The  charter  gave  authority  "  to  do  and  perform  every  act 
and  thing  necessary  and  proper  to  carry  into  efifect  the  provisions  of 
the  act  and  promote  the  design  of  the  corporation;''  and,  under  this 
authority,  the  Louisville  &  Portland  Bailroad  Company  could  agree 
to  use  horse  instead  of  steam  power,  even  if  they  had  the  implied 
authority  to  use  steam-power.  We  think,  therefore,  the  Louisville  & 
Portland  Bailroad  Company  had  the  legal  right  to  the  road  built  over 
tb^  Bank-street  route,  and  to  operate  it  with  horse-power.  This  was 
an  existing  right  when  the  act  entitled  "An  act  reserving  power  to 
annul  or  repeal  charters  and  other  laws/'  apprpved  February  14, 


Digitized  by 


Google 


362  FEDERAL  BEPOBTEB. 

1856,  was  passed.  The  rights  of  this  company  may  have  been  more 
than  those  usually  embraced  in  a  franchise  to  build  and  operate  a 
street  railway.  Thus,  it  had  a  right  to  transport  freight  as  well  as 
passengers ;  and  it  may  not  have  been  obliged  to  have  its  road  run 
on  the  same  grade  as  the  streets,  or  to  change  or  alter  its  grade  when 
the  grade  of  the  streets  was  changed.  But,  whatever  these  rights 
were,  if  they  were  greater  than  are  usually  embraced  in  a  franchise 
to  ran  a  street  railway,  they  were  surrendered  by  a  release  executed 
by  the  Loaisville  &  Portland  Railroad  Company  to  the  city  of  Louis- 
ville, dated  November  23,  1865.  In  that  release,  the  Louisville  & 
Portland  Railroad  Company  waived  and  released  all  exemption  from 
taxation^  and  other  exclusive  privileges  and  franchises,  and  agreed 
that— 

'  "Said  Louisville  &  Portland  Railroad  Company,  their  line  of  road,  cars  run- 
ning thereon,  and  property  connected  therewith,  shall  be  subject  to  the  con- 
trol of  the  general  council  of  said  city  of  Louisville,  and  the  terms  and  stipu- 
lations contained  in  the  aforesaid  articles  of- agreement,  (which  said  articles 
of  agreement  are  referred  to  to  be  read  as  a  part  hereof,)  in  the  same  manner 
and  to  the  same  extent  as  the  Market-street  road,  aforesaid,  and  as  though  the 
rights,  privileges,  and  franchises  of  said  Louisville  &  Portland  Railroad  Com- 
pany were  conferred  by,  and  exclusively  dependent  on,  said  articles  of  agree- 
ment,** 

The  "agreement/  made  part  of  this  writing,  was  one  between  the 
city  of  Louisville  and  Isham  Henderson  and  his  associates,  granting 
them  the  right  to  build  and  operate  a  street  railway  over  Market  and 
certain  other  streets  in  the  city,  and  regulating  the  use  and  opera- 
tion of  said  railway. 

The  learned  counsel  for  the  defendant  insists  that  the  Louisville  & 
Portland  Railroad  Company  surrendered  all  of  its  rights  and  fran- 
chises, and  accepted  from  the  city,  who  then  had  the  right  to  grant 
them,  all  the  franchises  which  it  thereafter  had ;  and  hence  its  fran- 
chises are  now  repealable.  There  is  some  obscurity  in  the  language 
of  this  release ;  but,  read  with  the  agreement  which  is  made  part  of 
it,  I  think  it  surrendered  all  of  its  rights,  privileges,  and  franchises 
which  were  inconsistent  with  the  terms  of  the  agreement  between  the 
city  and  Henderson  and  associates,  and  it  surrendered  its  exemption 
from  taxation,  and  the  exclusive  right  which  it  claimed  to  build  and 
operate  a  railroad  west  of  Twelfth  street  and  north  of  Main  street  in 
said  city.  But  it  did  not  surrender  its  existing  road  or  route,  nor 
did  it  surrender  its  right  to  operate  it.  This  right  had  been  given  by 
the  state,  and,  if  surrendered  to  the  city,  could  not  have  been  re- 
granted  by  it.  It,  however,  agreed  to  exercise  its  rights  and  oper- 
ate its  road  as  regulated  by  the  terms  of  the  agreement,  and  subject 
to  the  control  of  the  general  council.  The  words  '*a«  though  the 
rights,  privileges,  and  franchises  of  said  company  were  conferred  by, 
and  exclusively  dependent  on,  said  articles  of  agreement,"  preclude 
a  construction  that  the  rights,  privileges,  and  franchises  were,  in 
fact,  "conferred  by  and  exclusively  dependent"  upon  the  agreement. 
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This  release  was  upon  consideration  that  the  city  allowed  Isham 
Henderson  and  associates  (Henderson  being  the  chief  owner  of  the 
Louisville  &  Portland  Railroad)  the  right  to  build  and  operate  a  road 
over  Market  street  and  certain  other  streets  in  said  city,  that  were 
intended  to  connect  with  the  Louisville  &  Portland  Railroad,  and  be 
one  system  of  city  street  railways.  Subsequently,  by  an  act  ap- 
proved January  9,  1866,  the  general  assembly  incorporated  Isham 
Henderson  and  associates  under  the  corporate  name  of  ''The  Citi- 
zens' Passenger  Railway  Company."  The  Citizens'  Passenger  Rail- 
way Company,  immediately  after  its  organization,  purchased  the 
road,  personal  property,  and  franchise  of  the  Louisville  &  Portland 
Railroad  Company.  The  transfer  was^  made  through  the  Louisville 
chancery  court,  and  the  deed  of  the  special  commissioner  is  broad 
enough  in  terms  to  include  all  the  property  and  rights  which  the  Citi- 
zens' Passenger  Railway  had  legislative  authority  to  purchase. 

It  is  important  to  consider  and  determine,  at  this  point,  exactly 
what  the  Citizens*  Passenger  Railway  Company  obtained  by  its  pur- 
chase.  The  charter  to  the  Citizens'  Passenger  Railway  Company 
was  given  for  the  purpose  of  utilizing  the  previous  agreement  be- 
tween Henderson  and  associates  and  the  city  of  Louisville,  and  to 
nnite  the  Louisville  &  Portland  Railroad  with  the  system  of  railways 
authorized  by  the  agreement;  but  the  powers  granted  were  much 
broader,  and  intended  to  allow  the  system  to  be  extended  as  the  pub- 
lic necessity  might  thereafter  require.  The  charter's  existence  was 
limited  to  30  years  by  the  first  section,  and  in  the  second  it  was 
authorized  and  empowered,  with  the  consent  of  the  general  council  of 
Louisville,  and  upon  terms  prescribed  by  it,  to  construct,  maintain, 
and  operate  single  or  double  track  street  railways  "in,  on,  over,  and 
along"  any  street  or  streets,  highway  or  highways,  within  the  then  or  . 
future  limits  of  the  city.  In  the  same  section,  and  immediately  fol- 
lowing, it  is  provided  that  "said  corporation  is  also  authorized  to  lease 
or  purchase  the  Louisville  &  Portland  Railroad,  its  franchise,  and  all 
property  appertaining  thereto."  The  corporate  life  of  the  Louisvillle 
&  Portland  Railroad  Company  was  without  limit,  and  the  Citizens' 
Passenger  Railway  Company  was  limited  to  30  years.  Did  this  au- 
thority and  the  purchase  under  it  extend  the  corporate  life  of  the 
Citizens'  Passenger  Railway  Company  and  authorize  it  to  operate 
the  Louisville  &  Portland  Railroad  as  a  corporation  after  the  expira- 
tion of  the  30  years?  We  think  not.  The  Citizens'  Passenger  Rail- 
way Company  purchased  the  road,  and  the  rights  and  privileges  at- 
tached thereto,  and  subject  to  the  agreement  made  with  the  city  of 
Louisville  and  others,  and  the  franchise  of  the  Louisville  &  Portland 
Railroad  Company,  which  did  not  pertain  to  its  own  corporate  func- 
tions and  existence.  The  latter  remained  in  the  Louisville  &  Port- 
land Railroad  Company,  and  did  not  pass  by  the  purchase.  If  the 
Citizens'  Passenger  Railway  Company  had  leased  instead  of  purchas- 
ing the  road,  it  would  have  been  quite  clear  that  the  road  would  have 
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K'^n  operated  under  the  corporate  authority  given  to  the  Citizens* 
Ta^souger  Railway  Company,  and  not  under  the  corporate  authority 
i^  the  Louisville  &  Portland  Bailroad  Company.  I  think  this  is 
oqually  clear,  though  the  Citizens'  Passenger  Railway  Company  pur- 
chased, instead  of  leasing,  the  road  and  its  property  and  franchises. 

We  have  been  referred  to  many  cases  in  which  the  courts  have  con* 
etrued  acts  consolidating  two  or  more  existing  corporations  into  one, 
and  some  acts  where  the  legislature  has  authorized  a  merger  of  the 
stock  of  an  existing  corporation  into  another  existing  corporation, 
and  united  the  property  and  management  of  the  two  corporations 
into  one.  In  these  cases  it  has  often  become  important  to  determine 
whether  the  act  authorizing  the  consolidation  or  merger  created  a 
new  corporation  and  dissolved  the  old  ones,  or  whether  the  legislative 
intent  was  to  leave  the  original  corporation  still  existing,  with  its 
rights,  privileges,  and  immunities.  This  is  always  a  question  of  in- 
tent, to  be  gathered  from  the  language  of  the  act  and  circumstances 
surrounding  each  enactment.  Thus,  in  Railroad  Co.  v.  Maine,  96 
U.  S.  499,  and  Railroad  Co.  v.  Georgia,  98  U.  8.  859,  it  was  deter- 
mined that  these  acts  of  consolidation  were  new  charters,  and  sub- 
ject to  amendment  or  repeal,  although  the  act  of  consolidation  gave, 
in  terms,  all  of  the  franchise,  privileges,  and  immunities  of  the  old 
charters  which  were  passed  without  the  reservation  of  the  state  to 
amend  or  repeal.  In  Tomlimon  v.  Branch,  15  Wall.  462,  and  Cen* 
tral  R.  R.  y.  Georgia,  92  TT.  S.  665,  the  supreme  court  decided  that 
it  was  not  the  legislative  intent  to  dissolve  the  existing  charters  and 
create  a  new  one,  and  hence  the  privileges  and  immunities  of  the 
original  charters,  which  were  not  subject  to  the  reserved  right  of  the 
state  to  repeal  or  annul,  could  not  be  changed  without  the  consent  of 
the  corporation.  The  conclusions  in  these  cases,  as  in  the  other 
cases,  were  arrived  at  by  a  construction  of  the  legislative  act,  con- 
strued by  the  light  of  the  surrounding  circumstances  in  each  case. 

The  Citizens'  Passenger  Railway  Company  purchased  of  the  Lou- 
isville &  Portland  Railroad  Company  its  road,  its  rights,  and  priv- 
ileges, and  indeed  all  of  its  rights  and  franchises;  except  it  did  not 
get  from  it  the  right  to  operate  the  road  as  a  corporation.  That 
came  from  its  own  charter,  and  not  by  the  purchase.  This  right 
being  granted  to  the  Citizens'  Passenger  Railway  Company,  with  the 
reserved  right  of  repeal  or  amendment,  the  state  of  Kentucky  has  the 
constitutional  right  to  repeal  this  corporate  right,  in  whole  or  in  part. 

Greemoood  v.  Freight  Co.  106  U.  8.  13,  is  a  very  instructive  case 
upon  this  question.  There  the  supreme  court  sustain  as  constitu- 
tional an  act  of  the  general  assembly  of  Massachusetts  which  re- 
pealed the  charter  of  a  street  railway  company  that  had  built  and 
was  operating  its  road  in  Boston,  and  authorized  another  company, 
then  organized,  to  take  its  track  within  four  months,  "subject  to  the 
laws  relating  to  the  taking  of  land  by  railroad  companies,  and  the 
compensation  to  be  made  therefor."     The  court,  in  its  opinion,  saysf- 
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"That  whatever  right,  franchise,  or  power  in  the  corporation  depends  for 
its  existence  upon  the  granting  clauses  of  the  charter  is  lost  by  repeal. 
•  •  •  It  results,  from  this  view  of  the  subject,  that  whatever  right  re- 
mained in  the  Marginal  Company  to  its  rolling  stock,  its  horses,  its  harness, 
its  stables,  the  debts  due  to  it,  and  the  funds  on  hand,  if  any,  it  no  longer  had 
the  right  to  run  its  cars  through  the  streets,  or  on  any  of  the  streets,  of 
Boston.  It  no  longer  had  the  right  to  cumber  those  streets  with  a  railroad 
track  which  it  could  not  use,  for  those  belonged  by  law  to  no  person  of 
right,  and  were  vested  in  defendants  only  by  virtue  of  the  repealed  charter." 

There  is  an  intimation  in  this  case  that  the  right  to  use  the  streets 
for  operating  a  street  railway  is  not  to  be  valued  in  estimating  the 
value  of  the  property  of  a  railway  company.  This  seems  to  be  the 
rule  in  Massachusetts.  Metropolitan  R.  R.  v.  Highland  Ry.  Co.  118 
Mass.  290.  This  rule  must  be  upon  the  idea  that  this  right  of  way 
is  held  at  the  pleasure  of  the  state,  and  when  the  right  is  withdrawn 
by  the  state  there  is  nothing  to  value;  or,  where  there  is  a  right  re- 
served in  the  state  to  allow  another  company  to  use  the  track  upon 
paying  compensation,  this  right  to  use  the  streets,  given  the  fir^t  com- 
pany, should  not  be  paid  for,  as  it  was  given  for  the  public  benefit. 

The  Louisville  City  Bailway  Company  subsequently,  in  1872,  pur- 
chased of  the  Citizens'  Passenger  Eailway  Company  all  of  its  roads, 
property,  and  franchises;  but  this  did  not  give  that  railway  company 
a  right  which  the  Citizens'  Passenger  Bailway  Company  had  not  pur- 
chased and  did  not  have.  The  Louisville  City  Bailway  Company, 
operated  the  road,  as  well  as  the  others  purchased,  under  its  own 
charter,  as  to  the  corporate  right  to  operate  a  street  railway,  and 
not  under  either  the  Louisville  &  Portland  Bailroad  Company's  ox 
the  Citizens'  Passenger  Bailway  Company's  charter.  The  LouisvilJbd 
Gty  Bailway  Company's  charter  was  passed  after  the  act  of  1856, 
and  is  therefore,  like  the  Citizens'  Passenger  Bailway's  charter,  sub- 
ject to  amendment  and  repeal. 

The  fact  that  the  Louisville  &  Portland  Bailroad  Company  pur- 
chased of  the  Kentucky  Institution  for- the  Education  of  the  Blind  its 
right  to  build  and  operate  this  railroad,  does  not,  I  think,  make  any 
difference.  The  corporate  right  to  operate  this  road  as  a  corpora- 
tion was  given  the  Louisville  &  Portland  Bailroad  Company  by  the 
state,  and  was  not  purchased  by  it.  But  if  it  had  been  purchased  by 
it  of  the  Kentucky  Institution  for  the  Education  of  the  Blind,  it  would 
make  no  difference ;  since  the  question  is  whether  the  corporate  right 
was  authorized  to  be,  and  was,  sold  to  the  Citizens'  Passenger  Bail- 
way  Company. 

Although  the  Louisville  City  Bailway  Company  has  no  right,  as  a 
corporation,  to  build  and  operate  a  street  railway  over  the  route  in 
controversy,  yet,  if  there  is  an  existing  right  of  way  over  this  route, 
belonging  either  to  the  Louisville  City  Bailway,  its  stockholders,  or 
the  mortgagee  of  the  Citizens'  Passenger  Bailway  Company,  it  is 
property,  which  should  be  protected,  and  cannot  be  taken  except  by 
due  process  of  law,    A  legislative  enactment,  giving  this  right  of  way 
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to  the  Central  Passenger  Railway  Company,  if  it  is  the  property  of 
the  Louisville  City  Baiiway  Company,  is  not  due  process  of  law. 
The  Citizens'  Passenger  Baiiway  Company  obtained  an  existing  right 
of  way  over  this  route  by  its  purohase,  and  this  company  continued 
to  operate  the  route  until  it  sold  to  the  Louisville  City  Baiiway 
Company,  June  1,  1872,  except  between  April  1,  1868,  and  January 
1,  1870.  The  road  was  not  operated  at  all  between  April  1,  1868, 
and  until  some  time  in  December,  1869.  This  was  in  consequence 
of  an  arrangement  between  the  Louisville  City  Baiiway  Company  and 
the  Citizens'  Passenger  Baiiway  Company  not  to  operate  the  road ; 
and  for  this  the  Louisville  City  BaUway  Company  paid  the  Citizens' 
Passenger  Baiiway  Company  a  bonus  of  $750  per  month.  The  Lou- 
isville City  Baiiway  Company  bad,  and  still  has,  a  line  of  road  along 
Portland  avenue,  which  was  about  600  feet  north  of  the  Bank-street 
route,  and  paid  this  sum  to  get  rid  of  a  competing  road.  After  the 
purchase,  the  Louisville  City  Baiiway  Company  operated  the  Bank- 
street  route  only  a  month,  and  have  not  operated  the  route  since  July 
8, 1872.  Bank  street,  between  Seventeenth  and  Thirty-third  streets, 
was  then  unpaved;  and  in  1873  that  part  of  the  street  between 
Twenty-sixth  and  Thirty-third  streets  was  ordered  to  be  paved.  This 
was  done  by  J.  C.  Dennis,  with  whom  was  Isham  Henderson  as  a 
secret  partner  in  1873-74.  The  contractors  took  up  that  part  of  the 
road  which  was  in  the  street  which  they  were  paving.  Subsequently, 
perhaps  the  next  year,  another  part  of  Bank  street  was  paved,  by 
order  of  the  council,  and  the  road  in  this  part  was  taken  up  by  the 
contractors.  The  Louisville  City  Baiiway  Company  sold  the  iron 
rails  which  were  upon  this  entire  route.  This  was  in  1873  or  1874; 
and  the  company  has  never  relaid  any  part  of  the  track  over  the 
route  in  controversy.  It  never  attempted  to  do  anything  towards 
re-establishing  or  operating  this  route  until  the  summer  of  1882. 
The  company  then  attempted  to  lay  cross-ties  upon  part  of  this  route, 
but  was  stopped  by  the  policcr  of  the  city.  This  attempt  was  made, 
however,  after  there  was  a  move  made  by  another  railway  company 
to  obtain  the  rout^  and  operate  a  street  railway  over  it.  The  strug- 
gle then  commenced  for  the  possession  and  control  of  this  route 
seems  to  have  continued  to  the  present  time. 

When  the  act  of  March  14,  1884,  was  passed,  there  had  been  a 
non-user  of  this  route  for  nearly  12  years.  The  parties  have  taken 
a  great  deal  of  testimony  to  show  the  motive  of  the  Louisville  City 
Baiiway  Company  in  this  non-user.  There  is  no  controversy  as  to 
the  length  of  the  non-user;  and  it  is  clear,  from  the  evidence,  that  at 
the  time  of  the  purchase  the  Louisville  City  Baiiway  Company  did 
not  intend  then  to  continue  to  operate  the  route  as  a  street  railway. 
Its  then  value  to  that  company  was  that  it  should  remain  idle,  and 
not  be  a  competing  line  with  the  Portland-avenue  road.  Bat  whether 
this  non-user  was  intended  to  be  only  temporary,  and  to  cease  when 
the  route  became  settled,  or  the  general  council  of  the  city  required 
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the  roate  to  be  operated;  or  whether  the  non-user  was  intended  to 
be  permanent  and  the  route  abandoned  as  a  street  railway, — are  ques- 
tions of  intent,  and  always  difficult  to  determine  after  the  event. 

Mr.  Davison,  who  was  the  president  of  the  Louisville  City  Railway 
Company  at  the  time  of  the  purchase,  and  until  1878,  has  given  his 
deposition ;  and  his  evidence  is  to  the  effect  that  the  Louisville  City 
Bail  way  Company  never  intended  to  operate  this  road  as  a  street  rail- 
way again,  but  the  right  to  the  route  was  claimed  because  it  was 
thought  to  be  of  some  value  as  a  connection  to  a  bridge  which  the 
Louisville  &  Portland  Railroad  Company  had  legislative  authority  to 
build  across  the  Ohio  river.  Mr.  Davison  evidently  thought  the  Bank- 
street  route  of  no  value  to  his  company  as  a  street  railway,  except  to 
destroy  it,  and  thus  prevent  what  he  calls  "cut-throat  competition." 
He  is  sustained  by  the  fact  proven,  that  the  Louisville  City  Bailway 
Company  made  two  mortgages,  one  in  1875  and  the  other  in  1877, 
which  purported  to  convey  all  of  its  property;  and  this  route  was  not 
mentioned  in  either  of  them. 

There  is  evidence  to  the  effect  that  the  Louisville  City  Bailway 
Company  was  in  pecuniary  difficulties  during  most  of  this  time,  and 
it  could  not  have  relaid  this  track  without  very  considerable  outlay, 
and  that  there  was  no  public  necessity  for  the  outlay,  as  the  Port- 
land-avenue road  accommodated  the  travel. 

Mr.  Littel,  who  is  and  has  been  for  years  the  superintendent  of 
the  Louisville  City  Bailway  Company,  says  that  the  company  had 
the  intention  of  relaying  the  track  and  operating  the  road  whenever 
the  settlements  along  that  route  were  sufficient  to  sustain  or  require 
such  a  road,  and  states  that  he  and  Mr.  Davis,  who  is  the  presi- 
dent of  the  road  and  has  been  since  1878,  and  who  lives  in  New  York, 
examined  the  route  on  two  occasions  to  see  if  the  settlements  along 
the  line  would  justify  the  route  being  relaid  and  operated.  He  ex- 
plains that  the  iron  rails  sold  were  "T"  rails,  and  unsuitable  to  be 
relaid  on  a  paved  street,  and  says  that  in  laying  a  track  on  Bank 
street,  between  Sixteenth  and  Seventeenth  streets,  in  the  fall  of  1876 
or  the  spring  of  1877,  he  put  the  track  on  the  side  of  the  street,  so 
that  it  might  be  one  of  a  double  track  when  the  B^nk-street  route  was 
relaid.  The  permission  to  lay  this  track  as  part  of  another  route 
was  obtained  from  the  city  council;  but  the  language  of  the  ordi- 
nance, which  was  drawn  by  Mr.  Littel,  is  such  as  neither  to  waive  the 
old  right  nor  claim  it.  Mr.  Littel  says  that  this  was  done  intention- 
ally. 

I  am  of  opinion  that  the  weight  of  evidence  is  that  the  Louisville 
City  Bailway  Company  did  not  intend  to  operate,  this  route  as  a 
street  railway,  and  that  its  purpose  was  to  abandon  it  as  a  street- 
railway  route;  and  this  purpose  was  not  changed  until  there  was  a 
prospect  of  another  railway  getting  the  right  to  build  and  operate  a 
road  over  this  route. 

The  right  which  the  state  gives  a  street-railway  company  to  main- 
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tain  and  operate  its  road  over  streets  is  a  peculiar  one,  and  in  many 
respects  unlike  the  right  of  way  which  one  person  has  over  the  land 
of  another.  It  is  a  right  which  may  be  given  without  the  consent  of 
the  person  who  owna  the  fee-simple  of  the  land  over  which  the  street 
runs,  and  without  the  consent  Of  the  lot-owners  on  the  street.  It  is 
considered  to  be  a  legitimate  use  of  a  street,  and  is  given  for  the  ac- 
commodation of  the  public,  and  to  facilitate  travel.  The  ordinary 
carriage  has  the  right  of  way  over  the  street  when  using  and  travel- 
ing over  it.  The  street  car  has  this  and  something  more;  it  has  a 
right  superior  to  other  vehicles  to  run  over  its  own  tracks,  and  this 
right  is  exclusive  as  against  other  street  cars,  unless  they  have  ob« 
tained  a  special  right  to  use  the  tracks.  Kailway  (street)  companies 
have  also  the  right  to  occupy  the  streets  to  an  extent  necessary  to  lay 
and  repair  their  tracks.  These  companies,  having  expended  money 
and  labor  in  building  and  maintaining  their  roads,  are  entitled  to  a  fair 
compensation  for  their  use  by  the  public ;  but,  in  estimating  this  com- 
pensation, no  estimate  of  the  value  of  the  use  of  the  street  should  be 
made,  because  that  is  given  to  facilitate  travel  and  for  the  public  ben- 
efit, and  not  for  the  private  use  and  benefit  of  the  railway  company. 
Jersey  City  dt  B.  Ry.  Co.  v.  Jersey  City  dt  11.  Ry.  Co.  20  N.  J.  Eq.  70. 
The  rules  which  apply  to  the  non-user  or  abandonment  of  a  right  of 
way  or  other  like  easements,  that  are  held  and  owned  for  private  use 
and  benefit,  should  not  be  applied  with  strictness  to  this  kind  of  right, 
which  is  given  and  held  for  the  public  use  and  benefit.  An  abandon- 
ment should  be  much  more  readily  inferred  in  such  a  case  than  where 
the  easement  is  held  and  owned  for  private  use  and  benefit.  Indeed, 
I  think  the  mere  non-user  of  this  route  for  10  years,  without  the  con- 
sent of  the  state  or  the  city,  should  be  sufficient  evidence  of  abandon- 
ment, and  authorize  the  state  to  assume  that  fact,  and  grant  the  right 
to  another. 

The  only  case  we  have  seen  which  touches  the  point  under  consid- 
eration is  Hestonville  R.  Co.  v.  City  of  Philadelphia,  89  Pa.  St.  215. 
In  that  case,  a  street-railway  company  had  the  right  expressly  given  it 
by  the  state  to  lay  and  operate  a  double-track  railway  through  a  part 
of  Gallowhill  street,  Philadelphia.  The  company  obtained  the  con- 
sent of  the  city  council  and  laid  down  a  double  track,  and  operated 
its  road  for  some  years.  The  company  then  took  up  one  of  the  tracks, 
and  operated  its  road  over  only  one  track  in  that  street  for  10  years, 
and  then  relaid  the  other  track  which  it  had  taken  up.  The  oity  of 
Philadelphia  brought  suit  in  equity  to  enjoin  the  company  from  re- 
laying and  operating  its  road  over  this  double  track,  and  the  court 
of  appeals,  reversing  the  lower  court,  held  that  such  a  suit  could  not 
be  sustained.  It  will  be  observed  that  the  state  took  no  action  in  the 
matter,  and  there  was  nothing  in  the  facts  that  indicated  an  aban- 
donment of  a  double  track.  The  company  operated  its  road  contin- 
uously, and,  in  doing  so,  it  changed  from  a  double  to  a  single  track, 
and  then  back  again  to  a  double  track.     This  is  merely  a  change  in 
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the  mode  of  exercising  a  right  given  by  the  state,  and  is  very  like 
that  of  a  change  in  the  rails  or  cars  used.  The  state  and  the  city, 
as  the  representatives  of  the  public,  gave  the  use  of  the  Bank-street 
route;  and,  if  that  right  had  been  abandoned  or  lost  by  the  action, 
or  the  non-action,  of  the  Louisville  City  Railway  Company,  it  would, 
revert  to  the  state  as  representing  the  public.  It  was  proper  for  the 
state  to  assert  its  control  of  this  right  of  way,  if  in  fact  it  had  reverted. 
This  was  a  legislative  act;  but,  if  the  right  had  not  reverted  by  aban- 
donment, or  other  cause,  then  the  legislative  department  could  not, 
by  a  statute,  transfer  a  right  of  way  which  was  private  property  from 
one  to  another.  We  have  seen  that  the  Louisville  City  Eailway  Com- 
pany had  abandoned  whatever  right  it  had  to  operate  a  street  rail- 
way over  these  streets;  and  hence  the  state  could  legally  grant  this 
right  to  another  company,  for  a  like  purpose. 

The  act  of  March  14,  1884,  was  necessary  to  give  to  the  Central 
Passenger  Bailway  Company  any  right  to  use  this  route  for  a  street 
railway,  even  though  the  Louisville  City  Eailway  Company  h^d  no 
claim  or  right;  and  that  act  is  not  unconstitutional  as  impairing  the 
obligation  of  a  contract,  or  depriving  any  one  of  property  without 
due  process  of  law,  for  the  reasons  given. 

The  complainant,  Mrs.  Henderson,  as  the  owner  of  the  mortgage 
bonds  issued  by  the  Citizens'  Passenger  Railway  Company,  has  no 
other  or.  greater  right  than  the  Louisville  City  Railway  Company  has. 
She  holds  her  mortgage  lien,  upon  the  right  to  use  this  route  as  a 
street  railway,  subject  to  the  contingency  that  the  right  might  be 
abandoned  or  lost  by  the  mortgagor  or  its  vendee.  The  injunction 
in  her  case  was  granted  before  the  passage  of  the  act  of  March  14, 
1884,  or  the  ordinance  of  Janpary  25,  1884,  and  was  granted  ex 
parte^ajdd.  without  notice.  The  injunction  in  Central  Passenger  Ry. 
Co,  V.  Louisville  City  Ry.  Co.  was  also  granted  ex  parte,  and  without 
notice.  I  have  therefore  considered  the  questions  involved  as  if  the 
existing  injunctions  were  restraining  orders  under  the  practice  of  this 
court,  and  the  motions  now  made  were  for  injunctions  upon  notice, 
after  bill  and  answer. 

Li  the  case  of  Henderson  v.  Central  Passenger  Ry.  Co.  the  motion 
to  dissolve  the  injunction  should  be  and  is  sustained.  The  motion 
for  an  injunction  on  the  cross-bill  of  the  Louisville  City  Railway  Com- 
pany is  refused.  In  the  case  of  Central  Passenger  Ry.  Co  v.  Louis» 
ville  City  Ry.  Co.  the  motion  of  the  defendant  Louisville  City  Rail- 
way Company,  to  dissolve  the  injunction,  is  overruled. 
v.21p,no.6 — 24 
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Tompkins  v.  Little  Rook  &  Ft.  S.  Ey.  Co, 

(Circuit  Courts  E.  D.  Arkansat.    1883.) 

1.  Loan  of  State  Bonds  to  Railroad  Gomfanies — ^Arkansas  Act  GoNSTBtJBDw 

The  act  of  the  general  assembly  of  the  state  of  Arkaasas,  providing  for  a 
loan  of  the  bonds  of  the  state  to  railroad  companies,  required  the  companiog 
receiving  the  state  bonds  to  pay  them ;  and,  to  secure  compliance  with  this 
requirement,  the  act  created  a  statu torv  lien  on  the  roads  of  the  companies  re- 
ceiving the  bonds,  and  this  lien  stands  as  a  security  for  the  payment  of  the 
bonds  in  favor  of  the  bonajide  holders  of  the  same. 

2.  i3AME — RXTLE  FOB  CONSTRinNO  SuCH  ACTS. 

The  uniform  and  unvarying  rule  for  the  construction  of  statutes  of  this  char« 
acter  is  that  all  ambiguities  are  to  be  construed  against  the  private  corpora- 
tion, and  favorably  for  the  rights  of  the  stale. 

In  Equity, 

This  cause  first  came  before  the  court  on  demurrer  to  the  bill.  For 
a  full  statement  of  the  case,  and  for  the  opinion  of  the  court  over- 
ruUing  the  demurrer,  see  15  Fed.  Bep.  6.  Upon  final  hearing  be- 
fore Mr.  Justice  Miller  and  District  Judge  Caldwell  the  bill  was  dis- 
missed in  conformity  with  the  opinion  of  the  former.  18  Fed.  Bsp. 
344. 

John  McClure  and  John  R,  Dospaasos,  for  plaintiff. 

John  F,  Dillon  and  C.  W.  Huntington,  for  defendant. 

Caldwell,  J.,  dissenting.  I  dissent  from  the  opinion  of  the  court 
in  this  case.  I  agree  with  the  court  that  the  decision  of  the  supreme 
court  of  the  state,  holding  the  act  under  which  the  bonds  were  issued 
unconstitutional,  does  not  affect  the  rights  of  the  parties  to  this  suit ; 
and  that  the  case  of  Railroad  Cos,  v.  Schutte,  103  U.  S.  118,  is  con- 
clusive on  this  point.  Any  expression  of  opinion  as  to  the  soundness 
of  the  decision  of  the  state  court  or  its  binding  force  on  this  court  is 
therefore  unnecessary.  The  material  question  in  the  case  is  whether, 
under  the  act  of  1868,  the  state  bad  a  lien  on  the  roads  of  the  com- 
panies receiving  the  state-aid  bonds  to  secure  their  payment.  The  de- 
cision of  this  question  turns  mainly  on  the  construction  of  the  seventh 
and  eighth  sections  of  the  act.  I  adhere  to  the  opinion  that  a  sound 
exposition  of  these  sections  was  given  in  the  opinion  on  the  demurrer. 
The  views  there  expressed  are  strengthened  by  the  facts  disclosed  by 
the  evidence  at  the  hearing.  It  is  not  my  purpose  to  repeat  the  views 
of  the  circuit  judge  and  myself  expressed  in  that  opinion,  but  to  no- 
tice briefly  the  reasoning  by  which  the  learned  circuit  justice  arrived 
at  a  different  conclusion. 

The  meaning  of  the  words  'Hax"  and  ''taxation"  in  the  act  seems  to 
be  plain,  and  their  use  appropriate.  By  the  laws  of  this  state,  taxes 
are  made  a  lien  on  the  property  on  which  they  are  assessed.  A  fail- 
ure to  assess  and  collect  the  taxes  on  real  property  for  any  year  or 
number  of  years,  does  not  deprive  the  state  of  the  right  to  have  its 
taxes  for  such  period  afterwards  assessed  and  collected.     Omission  of 
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lands  from  the  tax-books  is  not  equivalent  to  payment  of  the  tax,  and 
is  not  a  donation  of  the  tax  to  the  owner.  The  property  is  bound  for 
the  tax,  which  ought  to  have  been  assessed  and  collected,  in  whoseso- 
ever hands  it  may  come ;  and  when  assessed  for  the  omitted  years,  it 
is  no  answer  to  a  demand  for  the  taxes,  that  it  was  not  on  the  tax- 
books  for  those  years.  Burroughs,  Tax'n,  §  93.  Taxes,  like  the  cove- 
nants of  a  deed,  are  the  serfs  of  the  soil,  and  follow  it.  Worthen  v. 
Badgett,  32  Ark.  639.  "By  our  laws,  taxes  hregliba  dscripti, — serfs 
of  the  soil, — a  charge  which  follows  the  land  in  whosesoever  hands  it 
may  go.  And  if  the  tax  sale  may  be  invalid  to  divest  the  title  of  the 
former  owner  by  reason  of  irregularities  and  failure  of  the  officers 
properly  to  discharge  their  duties,  yet  the  purchaser  is  subrogated  to 
the  lien  of  the  state."  Coats  v.  Hill,  41  Ark.  149.  The  constitu- 
tional rule  that  taxes  must  be  levied  by  a  general  rule,  both  as  to  rate 
and  mode  of  assessment,  has  no  application  to  this  case.  For  a  val- 
uable consideration,  which  they  have  received  and  appropriated,  the 
railroad  companies  agreed  to  pay  the  tax  stipulated  in  the  act,  and 
they  are  estopped  to  deny  its  validity.  Furguson  v.  Landram,  5  Bush, 
(Ky.)  230.  This  case  is  cited  approvingly  by  the  supreme  court  of 
the  United  States  in  Daniels  v.  Tearney,  102  U.  S.  421,  where  the 
court  says : 

**In  the  case  first  cited  {Furguson  v.  Landram)  an  injunction  was  applied 
for  to  prevent  the  collection  of  a  tax,  authorized  by  an  act  of  the  legislature 
passed  during  the  late  civil  war,  to  enable  the  people  of  a  country  to  raise 
volunteers  and  thus  avoid  a  draft  for  soldiers,  and  that  object  had  been 
accomplished.  In  disposing  of  the  case  the  court  well  asked:  'Upon  what 
principles  of  exalted  equity  shall  a  man  be  permitted  to  receive  a  valuable 
consideration  through  a  statute  procured  by  his  own  consent,  or  subsequently 
sanctioned  by  him,  or  from  which  he  derived  an  interest  and  consideration, 
and  then  keep  the  consideration  and  repudiate  the  statute?'  ** 

It  is  not  a  correct  interpretation  of  the  act  to  say  this  tax  was  to 
be  assessed  upon  an  invisible  and  intangible  corporation.  It  struck 
deeper,  and  fastened  itself  on  the  road.  There  are  two  views  to  be 
taken  of  the  act  in  this  regard,  either  of  which  is  fatal  to  the  present 
pretensions  of  the  companies.  The  right  given  to  the  state,  **by  the 
writ  of  sequestration,  to  seize  and  take  possession  of  the  income  and 
revenues"  of  the  company  to  pay  interest,  as  it  accrues,  and  the  prin- 
cipal of  the  bonds  of  the  state,  itself  imports  and  creates  a  lien  on  the 
road.  The  "income  and  revenues"  of  a  railroad  company  include  its 
"earnings."  In  Ketchum  v.  Pacific  R.  R.  the  act  provided  that  the 
county  bonds  loaned  to  the  company  should  be  paid  out  of  the  "earn- 
ings of  the  said  Pacific  Railroad."  On  the  final  hearing  of  that  cause, 
at  the  circuit,  the  learned  circuit  judge  said : 

"Upon  consideration  of  the  demurrer,  we  held  that  the  effect  of  the  legis- 
lation of  the  state,  applicable  to  this  transaction,  and  the  acts  and  contracts 
of  the  parties,  was  to  give  to  the  county  a  lien,  statutable  in  its  origin,  and 
equitable  in  its  nature,  upon  the  <  earnings '  of  the  railroad,  and  upon  the 
road  and  franchises  of  the  company,  as  (so  to  phrase  it)  the  mother  of  the 
earnings. 
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'*  Aside  from  this,  and  on  general  principles,  if  the  doctrine  laid  down  by 
Lord  Chancellor  Thurlow  in  Legated  v.  Hodges,  3  Brown,  Oh.  531,  538,  « that 
where  parties  come  to  an  agreement  as  to  the  produce  of  land,  that  the  land  it- 
self will  be  affected  by  the  agreement,*  and  equity  will  specifically  enforce  the 
agreement  against  the  party  who  makes  it,  and  all  persons  with  notice, — ^if 
this  doctrine  is  sound  to  the  extent  stated  and  applied  in  that  case,  (see  S.  G. 
4  Brown,  Ch.  421,J  the  county  is  entitled  to  have  the  *  earnings '  arising  from 
the  property  specifically  applied  as  provided  in  the  second  section  of  the  act 
of  January  7, 1865.  It  would  become  a  lien  or  charge  upon  the  earnings, 
and  the  road  out  of  which  the  earnings  must  necessarily  come,  effectual 
against  the  company  and  subsequent  mortgagees  and  purchasers  with  no- 
tice."   2  Story,  Eq.  Jur.  §  1231.    ' 

The  supreme  ooort  affirmed  this  judgment,  declaring  the  act  of 
1865  constituted  a  contract — 

"By  which  the  state,  the  railroad  company,  and  the  county  appropriated 
the  company's  earnings  to  the  payment  of  the  interest  on  the  county's  bonds» 
such  payments  to  continue  until  the  bonds  were  paid  off  by  the  company. 
No  subsequent  legislation  could  deprive  the  county  of  the  security  thus  ac- 
quired. Nor  could  parties  who  claim  under  subsequent  incumbrances,  and 
who  are  chargeable  with  notice  of  the  appropriation  made  by  the  act  of  1865, 
destroy  the  equitable  lien  of  the  county,  even  with  the  consent  of  the  railroad 
company.  With  this  lien  the  property  itself  was  chargeable,  by  whomsoever 
it  or  the  funds  accruing  therefrom  are  or  may  be  held."  Ketchum  v.  St. 
Louis,  101  U.  8.  318. 

In  this  case  an  appropriation  of  the  "earnings"  of  a  railroad  was 
held  to  establish  a  lien  on  the  "road  and  franchises  of  the  company," 
effective  against  the  company  and  subsequent  purchasers  and  incum- 
brancers, because,  in  the  language  of  the  learned  circuit  judge,  the 
road  was  "(so  to  phrase  it)  the  mother  of  the  earnings."  In  my  judg- 
ment, the  opinion  of  the  court  in  the  case  at  bar  is  irreconcUable 
with  the  reasoning  and  conclusion  of  the  supreme  court  and  the  au- 
thorities cited  in  Ketchum  v.  St.  Louis. 

But  the  act  of  1868  goes  much  further  than  the  Missouri  act.  The 
act,  upon  the  construction  of  which  the  case  of  Ketchum  v.  St.  Louis 
turned,  contained  no  declaration  that  the  obligation  of  the  company 
to  pay  the  county  bonds  should  constitute  a  claim  or  lien  on  the  road. 
The  seventh  section  of  the  act  of  1868  provides : 

'*  The  taxation  in  this  section  provided  to  continue  until  the  amount  of 
bonds  issued  to  such  company,  with  the  interest  thereon,  shall  have  been 
paid  by  said  company  as  herein  specified,  in  which  case  the  said  road  shall  be 
entitled  to  a  discharge  from  all  claims  or  liens  on  the  part  of  the  state." 

The  legal  effect  of  this  clause  is  the  same  as  if  it  read  that  the 
claim  or  lien  of  the  state  on  the  road  should  not  be  discharged  until 
the  bonds  were  paid.  It  is  immaterial  whether  the  affirmative  or 
negative  form  of  expression  is  used;  the  intention  is  clear  and  the 
legal  effect  the  same.  It  plainly  shows  the  contracting  parties  must 
have  intended  and  agreed  there  was  a  lien;  and  the  courts  will  give 
effect  to  that  intention,  though  not  expressed  in  the  most  approved 
legal  formula.  It  is  the  intention  of  the  parties  and  not  their  gram- 
mar that  courts  look  to  in  construing  a  contract.     It  is  sufficient  to 
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create  a  lien  or  mortgage  that  it  appears  in  any  part  of  the  statute 
or  oontraot,  and  by  any  form  of  expression,  that  it  was  the  intention 
that  it  should  have  that  e£fect.  No  special  technical  terms  are  re- 
quired to  constitute  a  mortgage  or  give  a  lien.  1  Jones,  Mortg.  §  166 ; 
Whiting  y.  Eichelberger,  16  Iowa,  422;  Johnson  v.  Crofoot,  58  Barb. 
674 ;  S.  C.  87  How.  Pr.  59 ;  Weed  v.  Standley,  12  Fla.  166 ;  MobiU  dt 
C.  P.  R.  Co.  y.  Talman,  15  Ala.  472;  Jackson  v.  Carswell,  84  Ga.  279. 
When  it  is  said  that  upon  the  payment  by  the  company  of  the  prin- 
cipal and  interest  of  the  state  bonds,  "the  road  shall  be  entitled  to  a 
discharge  from  all  claims  or  liens  on  the  part  of  the  state,"  it  is  neces- 
sarily implied  that  the  state  has  a  lien  on  the  road  to  secure  the  pay- 
ment of  her  bonds,  which  is  not  to  be  discharged  until  they  are  paid. 
What  is  implied  in  a  statute  or  contract  is  as  much  a  part  of  it  as 
what  is  expressed.  The  assertion  that  the  word  *'lien"  in  the  act  is 
not  used  '*in  any  clear  or  accurate  sense,"  is  not  supported  by  any 
fact  or  argument  to  justify  the  reflection  implied  by  it  on  the  legis- 
lature that  passed  the  act,  or  the  people  who  ratified  it  by  their  votes 
at  the  polls. 

It  is  a  presumption  of  law  that  every  clause  and  word  of  a  legis- 
lative act  was  intended  to  have  some  reasonable  meaning  and  effect, 
and  it  is  the  duty  of  the  court  to  diligently  search  out  such  meaning 
and  give  it  effect.  Becognizing  this  rule,  and  the  necessity  of  giving 
some  meaning  to  the  clause  of  the  act  in  question,  it  is  said  that  the 
words  were  used  out  of  abundant  caution  to  show  the  state  would 
have  no  claim  on  the  company  after  it  had  paid  all  the  state  bonds 
issued  to  it,  and  that  there  could  have  been  no  thought  in  the  minds 
of  the  legislature  that  they  were,  by  this  clause,  establishing  a  lien 
not  already  created.  It  is  probably  true  that  the  legislature  that 
submitted  this  act  to  the  people  for  their  ratification  was  not  com- 
posed of  the  most  enlightened  men  of  the  country,  but  it  is  safe  to 
assert  that  there  was  not  a  man  in  that  body  who  did  not  have  intel- 
ligence enough  to  know  that  it  was  not  necessary  for  the  legislature 
to  declare  that  the  state  should  not  have  a  claim  or  lien  on  a  rail- 
road for  a  debt  after  it  had  been  fully  paid;  nor  was  there  a  man  in 
that  body  who  did  not  know  there  was  no  occasion  for  the  legislature 
to  declare  that  '*the  said  road  shall  be  entitled  to  a  discharge  from 
all  claim  or  lien  on  the  part  of  the  state,  if  the  state  had  no  *  claim 
or  lien'  on  the  <road.' "  The  construction  placed  on  this  clause  by  the 
court  would  make  it  vain  and  ridiculous.  Such  an  interpretation  is 
never  placed  on  a  statute  when  it  is  susceptible  of  any  other.  The 
legislature  obviously  supposed  the  right  of  the  state  "by  writ  of  seques- 
tration to  seize  and  take  possession  of  the  income  and  earnings  of  said 
company,"  until  the  state  bonds  were  paid,  created  a  lien  on  the  road, 
but  out  of  abundant  caution  that  purpose  and  intention  found  ex- 
pression in  terms  in  this  clause,  and  its  force  and  effect  is  not  to  be 
gotten  rid  of  by  a  suggestion  that  the  legislature  did  not  use  the 
word  "lien"  in  any  intelligible  sense,  and  that  the  word  "road"  was 
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used  for  "company"  for  the  sake  of  euphony.  This  argument  is  not 
consistent  with  itself;  for,  while  it  asserts  the  legislature  did  not 
possess  intelligence  enough  to  use  the  word  "lien"  in  any  clear 
sense,  it  at  the  same  time  assumes  that  that  body  was  so  mindful 
of  the  rules  of  grammar  that  the  word  "road"  was  used  for  "company" 
solely  to  avoid  the  repetition  of  the  latter  word.  When  referring  to 
the  obligations  and  promises  to  the  state  of  the  corporations  receiv- 
ing the  bonds,  the  word  "company"  is  rightly  used,  but  the  "lien"  is 
appropriately  located  on  the  "road."  Material  words  in  a  statute  or 
contract,  the  meaning  of  which  is  understood  by  every  man  of  com- 
mon intelligence,  are  not  to  be  stricken  out  on  vague  surmises.  To 
do  so  is  to  make  a  new  contract  for  the  parties,  instead  of  construing 
the  one  they  made.  Courts  are  forbidden  to  take  such  liberties  with 
statutes  or  contracts, 

But  supposing  the  meaning  of  the  act  to  be  doubtful,  what  is  the 
rule  for  its  construction?  Is  it  to  be  construed  most  strongly  against 
the  state  or  the  company?  If  there  is  doubt,  is  the  state  or  the 
company  to  receive  the  benefit  of  that  doubt?  These  questions  are 
answered  in  repeated  judgments  of  the  supreme  court  of  the  United 
States.  The  uniform  and  unvarying  rule  for  the  construction  of  stat- 
utes of  this  character  is  that  they  are  to  be  construed  strictly  against 
the  corporation  and  liberally  in  favor  of  the  state.  In  a  statute  like 
this  all  ambiguities  are  to  be  construed  against  the  private  corpora- 
tion and  favorably  for  the  rights  of  the  state. 

A  few  cases  will  be  cited  in  illustration  of  this  rule.  Congress 
passed  an  act,  making  a  grant  of  lands  to  the  territory  of  Iowa,  to 
aid  in  improving  the  navigation  of  the  Des  Moines  river.  A  ques- 
tion arose  as  to  the  extent  of  the  grant,  which  was  referred  to  Judge 
Black,  then  attorney  general,  for  his  opinion.  In  the  course  of  his 
opinion  on  the  question  he  said : 

**But  for  my  own  part,  I  have  not  the  least  doubt  about  it.  My  reason 
may  seem  parodoxical,  but  the  very  obscurity  of  the  grant,  in  my  judgmeat, 
makes  it  dear.  It  is  out  of  these  doubts  that  certainty  grows.  In  every 
doubtful  case  we  know  very  well  what  we  ought  to  do  as  soon  as  we  ascer- 
tain which  party  is  entitled  to  the  benefit  of  the  doubt.  We  shall  see  who  is 
entitled  to  it  here.  It  is  well  settled  that  all  public  grants  of  property,  money, 
or  privileges  are  to  be  construed  most  strictly  against  the  grantee.  What- 
ever is  not  given  expressly,  or  very  clearly  implied,  from  the  words  of  the 
grant,  is  withheld.  This  is  most  especially  true  of  legislative  grants;  and  for 
very  good  reasons  the  rule  ought  to  be  adhered  to  with  unyielding  firmness. 
We  all  know  the  fact,  and  we  are  not  bound  to  seem  ignorant  of  it,  that  gifts 
like  this  are  often  caused  by  private  solicitation  and  personal  influence.  The 
bills  are  almost  universally  drawn  up  by  their  special  friends,  and  may  be 
made  ambiguous  on  purpose  to  disarm  their  opponents,  or  put  suspicion 
asleep.  If  you  let  the  grantees  have  the  advantage  of  the  ambiguity  which 
they  themselves  put  into  their  own  laws,  many  of  them  will  get  a  meaning 
which  congress  never  thought  of.  Acts  which  were  supposed  to  have  but 
little  in  them  when  they  passed,  will  expand  into  very  large  dimensions 
afterwards.  An  ingenious  construction  will  make  that  mischievous  whicli 
was  intended  to  be  harmless.    The  remedy  for  these  evils — and  they  are  evils 
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to  the  public  morals  as  well  as  to  the  treasury — ^is  to  let  all  men  know  that 
they  can  get  nothing  from  the  United  States  except  what  congress  has  chosen 
to  give  them  in  words  so  plain  that  their  sense  cannot  be  mistaken."  9  Op. 
Attys.  Gen.  275. 

These  views  of  Judge  Black  have  the  high  sanction  of  the  sapreme 
court  of  the  United  States.  A  case  involving  the  construotion  of  the 
same  act  came  before  that  court  for  decision  and  was  argued  for  the 
United  States  by  Judge  Black.  In  deciding  the  case  the  court  held 
the  grant  stood  "on  the  same  footing  of  a  grant  by  the  public  to  a 
private  company/'  and  that  all  such  grants  *'are  strictly  construed 
against  the  grantees."  The  language  of  the  court,  in  deciding  that 
case,  is  strictly  applicable  to  the  case  at  bar,  and  would  seem  to  be 
decisive  of  it.     The  court  said : 

"We  concur  with  the  following  citation  and  reasoning  of  the  plaintiff's 
counsel,  to-wit:  *  Lord  £LLENB0B0uaH,  in  his  judgment  m  Qildart  v.  Qlad' 
stone,  1  East,  675,  (an  action  for  Liverpool  dock  dues.)  says:  If  the  words 
would  fairly  admit  of  different  meanings,  it  would  be  right  to  adopt  that 
which  is  more  favorable  to  the  Interest  of  the  public  and  against  that  of  the 
company,  because  the  company,  in  bargaining  with  the  public,  ought  to  take 
care  to  express  distinctly  what  payments  they  are  to  receive,  and  because  the 
public  ought  not  to  be  charged  unless  it  be  clear  that  it  was  intended.'  The 
reason  of  the  above  rule  is  obvious.  Parties  seeking  grants  for  private  pur- 
poses usually  draw  the  bills  making  them.  If  they  do  not  make  the  language 
sufficiently  explicit  and  clear  to  pass  everything  that  is  intended  to  be  passed, 
it  is  their  own  fault;  wliile,  on  the  other  hand,  such  a  construction  has  a 
tendency  to  prevent  parties  from  inserting  ambiguous  language  for  the  pur- 
pose of  taking,  by  ingenious  interpretation  and  insinuation,  that  which  can- 
not be  obtained  by  plain  and  express  terms."  Dubuque  <&  P.  R.  Co.  v.  Litch- 
field,  23  How.  88,  89. 

It  will  be  observed  that  the  rule  we  are  considering  is  here  applied 
to  the  case  of  a  grant  of  lands  by  the  United  States  to  one  of  her  ter- 
ritories. A  territory  is  itself  a  public  corporation,  and  might  fairly 
be  presumed  to  be  incapable  of  lobbying  and  "private  solicitation  ;** 
but,  for  the  purpose  of  applying  the  rule,  the  court  treated  it  as  a 
''private  company."  In  the  case  at  bar  private  corporations  are  the 
beneficiaries  of  the  act,  and  the  rule  and  the  reasons  for  it  apply 
with  all  their  vigor.  Where  a  corporation  claimed  it  was  exempt 
from  the  obligation  to  pay  taxes,  the  court  said : 

"The  rule  of  construction  in  this  class  of  cases  is  that  it  should  be  most 
strongly  against  the  corporation.  Every  reasonable  doubt  is  to  be  resolved 
adversely.  Nothing  is  to  be  taken  as  conceded  but  what  is  given  in  unmis- 
takable terms,  or  by  an  implication  equally  clear.  The  affirmative  must  be 
shown.  Silence  is  negation,  and  doubt  is  fatal  to  the  claim.  This  doctrine 
is  vital  to  the  public  welfare.  It  is  axiomatic  in  the  jurisprudence  of  this 
court."    Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666. 

In  an  earlier  case  the  court  used  this  language : 

''The  grant  of  privileges  and  exemptions  to  a  corporation  is  strictly  con- 
strued against  the  corporation  and  in  favor  of  the  public,  l^or  does  the  rule 
rest  merely  on  the  authority  of  adjudged  cases.  It  is  founded  in  principles 
of  justice,  and  necessary  for  the  safety  and  well-being  of  every  state  in  the 
Union.    For  it  is  matter  of  public  history,  which  this  court  cannot  refuse  to 


Digitized  by 


Google 


876  FfiDEBAL  KEPOBTEB. 

notice,  that  almost  every  bill  for  the  incorporation  of  banking  companies,  in- 
surance and  trust  companies,  railroad  companies,  or  other  corporations,  is 
drawn  originally  by  the*  parties  who  are  personally  interested  in  obtaining 
the  charter.  *  ♦  •  And  if  individuals  choose  to  accept  a  charter  in 
which  the  words  used  are  susceptible  of  different  meanings, — or  might  have 
been  considered  by  the  representatives  of  the  state  as  words  of  legislation 
only,  and  subject  to  future  revision  and  repeal,  and  not  words  of  contract, — 
the  parties  who  accept  it  have  no  just  right  to  call  upon  this  court  to- exer- 
cise its  high  powers  over  a  state  upon  doubtful  or  ambiguous  words,  nor 
upon  any  supposed  equitable  construction,  or  inferences  made  upon  other 
provisions  in  the  act  of  incorporation."  Ohio  Life  /.  ds  T.  Co.  v.  Debolt^  16 
How.  485,  436. 

And  see  Slidell  v.  Grandjean,  111  U.  S.  437;  S.  C.  4  Sup.  Ct. 
Bep.  475. 

This  rale  applies  in  every  case  where  a  private  corporation  seeks 
to  obtain  the  property,  money,  or  bonds  of  the  state,  or,  having  ob- 
tained the  same,  disputes  the  obligations  it  incurred  in  obtaining 
them.  The  constitution  of  1868,  under  which  the  act  was  passed, 
provided  the  credit  of  the  state  should  never  be  loaned  for  any  pur- 
pose without  the  consent  of  the  people  expressed  through  the  ballot- 
box.  The  legislature  could  do  nothing  in  fact  but  submit  to  the 
people  the  proposition  of  the  railroad  company  to  borrow  the  bonds 
of  the  state.  The  contract  was  not  made  between  the  legislature  and 
the  companies,  but  between  the  legal  voters  of  the  state  and  the 
companies  at  the  ballot-box.  As  we  have  seen,  the  court  will  take 
judicial  notice  of  the  fact  that  such  bills  are  drawn,  originally,  by 
the  parties  interested  in  the  scheme  of  the  bill,  and  that  it  is  to  be 
construed  in  the  light  of  this  fact.  In  this  case  the  active  agency  of 
the  railroad  companies  continued  beyond  the  passage  of  the  bill  by 
the  legislature.  To  impart  any  validity  to  the  scheme  it  had  to  be 
approved  by  the  people  at  the  ballot-box,  and  what  was  done  to  secure 
this  result  is  part  of  the  public  history  of  the  country,  of  which  the 
court  will  also  take  judicial  notice. 

In  Daniels  v.  Tearney,  102  U.  S.  418,  the  court,  in  construing  an 
ordinance  of  a  convention,  said : 

''The  circumstances  which  surrounded  the  convention  and  controlled  its 
action  are  a  part  of  the  history  of  the  times,  and  we  are  bound  to  take  iudi- 
cial  notice  of  them."    Brown  v.  Piper,  91  U.  S.  37. 

And  in  U.  S.  v.  Union  Pac.  R.  Co.  91  U.  S.  79,  it  ia  said : 
"But  courts  in  construing  a  statute  may,  with  propriety,  recur  to  the  his- 
tory of  the  times  when  it  was  passed;  and  this  Is  frequently  necessary,  in 
order  to  ascertain  the  reason  as  well  as  the  meaning  of  particular  provisions 
in  it"   Aldridge  v.  WUliams,  3  How.  24;  Preston  v.  Browder,  1  Wheat.  120. 

It  is  part  of  the  public  history  of  the  time  that  the  promoters  of 
this  scheme  represented  to  the  people  of  the  state,  through  the  pub- 
lic prints  and  otherwise,  for  the  purpose  of  influencing  them  to  vote 
for  the  bonds,  that  the  state  would  have  a  lien  on  the  roads  and  fran- 
chises of  the  companies,  receiving  the  state-aid  bonds  to  secure  their 
payment.     It  would  be  discrediting  to  the  court  to  affect  ignorance 
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of  the  known  public  faot  in  the  history  of  the  state  that  these  repre- 
sentations were  made^  and  that  they  were  based  on  the  language  of 
the  act  which  was  quoted  to  prove  there  was  a  "lien"  on  the  "road" 
that  was  not  to  be  discharged  until  the  state  bonds  were  paid.^  These 
are  public  historical  facts  known  to  every  citizen  of  the  state  who 
lived  at  the  period  of  their  occurrence,  and  the  evidence  of  which 
is  extant  in  the  columns  of  every  public  journal  of  the  time.  It  was 
known  then,  as  well  as  it  is  now,  that  to  loan  the  bonds  of  the  state 
to  the  companies,  without  reserving  a  lien  on  their  roads,  would  be 
tantamount  to  a  donation  of  the  bonds  to  the  companies  receiving 
them.  If  the  language  of  the  act  is  ambiguous,  the  ambiguity  is  to 
be  attributed,  as  we  have  seen,  to  the  railroad  companies  receiving 
bonds  under  the  act,  and  not  to  the  people ;  and  if  these  corporations 
used  ambiguous  words,  knowing  the  people  would  take  them  to  mean 
one  thing,  intending  when  the  question  came  before  the  courts  to 
contend  that  they  meant  something  else,  they  are  bound  by  the  sense 
in  which  they  intended  the  people  should  understand  them.  The 
opinion  of  the  court  fails  to  notice  these  canons  for  the  construction 
of  acts  like  this.  They  are  founded  on  experience  and  a  knowledge 
of  the  agencies  by  which  such  acts  are  usually  brought  into  existence, 
and  are  well  calculated  to  lead  to  a  just  and  intelligent  interpreta* 
tion  of  them.  They  have  the  high  sanction  of  the  supreme  court  of 
the  United  States,  and  this  court  is  bound  to  give  effect  to  them. 
They  are  applicable  to  the  statute  under  consideration,,  and  remove 
the  doubts,  if  any,  as  to  its  meaning.  The  money  derived  from  the 
sale  of  the  state  bonds  built,  or  aided  to  build,  the  road.  The  bonds 
were  confessedly  loaned  for  that  purpose  upon  the  agreement  of 
the  company  to  provide  the  means  to  pay  them;  and  the  question 
whether  the  act  gives  the  state  a  lien  on  the  road  to  secure  compli- 
ance with  the  company's  agreement  to  pay  the  bonds  is  certainly  not 
to  be  determined  by  the  application  of  rules  as  narrow  and  technical 
as  any  that  would  be  applied  to  test  the  sufficiency  of  a  plea  in  abate- 
ment. 

To  support  the  contention  that  the  act  of  1868  created  no  lien  on 
the  roads,  reference  is  made  to  the  act  of  March  18, 1867.  The  fifth 
section  of  that  act  provided  that  the  receipt  by  any  railroad  company 
for  the  bonds  loaned  to  it  by  the  state  should  operate  as  a  lien  and 
mortgage  on  the  road  of  any  company  receiving  the  bonds.  It  is 
said  this  act  was  repealed  by  the  act  of  1868,  and  from  this  premise 

iThe  Little  Rock  Republican,  the  offlcisl  newspaper  of  the  state,  in  its  issue  of 
October  26, 1868,  (the  election  was  on  the  third  day  of  November  foUowing,)  con- 
tained this  article :  **  The  people  are  never  to  be  taxed  to  pay  any  of  these  bonds, 
or  any  part  of  their  contemplated  state  aid ;  the  railroad  companies  havinfi:  received 
such  aid,  must  pay  the  interest,  as  well  as  the  principal,  of  the  same,  as  provided  by 
section  7  of  said  act.  The  stat«  simply  becomes  indorser,  and  only  so,  so  far  as  the 
bonds  are  issued,  which  will  be  upon  the  roads  actually  completed :  and  in  case  of 
failure  of  any  road  to  pay  interest  and  principal,  as  provided  in  section  7,  then  the 
state  will  have  the  road  and  franchises  for  security,  as  provided  in  section  8." 
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it  is  argued  that  it  had  heen  found  that  companies  would  not  accept 
the  state  bonds  and  secure  their  payment  by  a  mortgage  on  their 
roads,  and  hence  the  repeal  of  that  act  and  the  passage  of  the  act  of 
1868,  omitting  the  fifth  section  of  the  act  of  1867.  A  sufficient  an- 
swer to  this  contention  is  found  in  the  fact  that  the  act  of  1867  does 
not  contain  the  provisions  of  the  seventh  section  of  the  act  of  1868, 
and  that  that  section,  so  far  as  relates  to  a  lien  on  the  road,  is  in 
legal  effect  the  equivalent  of  section  5  of  the  act  of  1867.  The  refer- 
ence to  the  act  of  1867,  assumes  that  that  act,  and  the  act  of  1868, 
are  to  be  viewed  as  though  the  state  was  then  in  its  normal  condi- 
tion, and  the  second  act  was  passed  as  a  substitute  for  the  first  after 
it  had  been  ascertained  the  first  was  deficient.  The  facts  of  history 
show  the  premises  and  deduction  are  without  foundation  in  fact.  In 
1864  the  Union  men  of  the  state,  then  within  the  federal  military 
lines,  by  their  own  voluntary  action,  delegated  some  of  their  number 
to  form  a  constitution.  The  constitution  so  formed  was  nominally 
submitted  to  a  vote  of  the  people  of  the  state,  but  there  was  no  pre- 
tense of  an  election  elsewhere  than  inside  the  picket  lines  of  the  half 
dozen  federal  military  posts  in  the  state.  The  war  was  still  fla- 
grant, and  outside  of  these  military  posts  the  confederate  authority 
dominated.  The  skeleton  of  civil  government  thus  formed  was  with- 
out means,  was  not  recognized  by  congress,  and  depended  for  its  ex- 
istence on  the  bounty  and  forbearance  of  the  federal  military  author- 
ities. Its  legislature  twice  elected  senators  to  the  congress  of  the 
United  States,  who  were  refused  admittance  on  the  distinct  ground 
that  there  was  no  lawful  state  government  in  Arkansas.  Senators 
elected  by  the  legislature  that  passed  the  act  of  1867  were  rejected 
on  that  ground.  It  grew  to  have  a  little  more  consistency,  but  its 
fate  at  all  times  was  uncertain  and  doubtful.  Finally,  congress,  by 
act  of  March  2,  1867,  (14  St.  428,)  declared  "no  legal  state  govern- 
ment, or  adequate  protection  for  life  or  property,  now  exists  in  the 
rebel  state  of  Arkansas,''  (and  other  states  named,)  and  that  it  "is 
necessary  that  peace  and  good  order  should  be  enforced  in  said  states 
until  loyal  and  republican  state  governments  can  be  established." 
And  to  effect  this  object  the  act  provided  "that  said  rebel  states  shall 
be  divided  into  military  districts,  and  made  subject  to  the  military 
authority  of  the  United  States,  and  for  that  purpose  *  *  *  Mis- 
sissippi and  Arkansas  shall  constitute  the  fourth  district.'' 

It  will  be  observed  that  the  act  of  cQngress  declaring  "no  legal  state 
government  existed"  in  the  state  of  Arkansas,  and  providing  a  mili- 
tary government  for  the  state,  was  passed  on  the  second  of  March, 
1867,  and  the  railroad  act  on  the  eighteenth  of  March,  1867;  so  that 
16  days  before  the  act  of  1867  was  passed  by  the  legislature,  the 
whole  state  government  had  been  denounced  by  act  of  congress  as 
illegal,  and  a  military  government  provided  for  the  state.  From  the 
time  the  act  of  1867  was  passed  until  the  adoption  of  the  consti- 
tution of  1868,  military  authority  was  paramount.     Apprehension, 
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doubt,  and  distrust  prevailed  on  every  hand,  and  credit  was  pros- 
trated. It  would  have  been  futile  to  attempt  the  construction  of  any 
work  of  internal  improvement  during  this  period.  It  was  not  at- 
tempted. Nor  was  this  all.  The  state,  in  1836,  issued  a  large 
amount  of  bonds.  Neither  principal  nor  interest  of  a  large  portion 
of  these  bonds  was  ever  paid,  and  the  state  had  occupied  the  attitude 
of  repudiating  her  debts  for  a  period  of  more  thkn  30  years.  This 
deprived  it  of  credit,  and  rendered  its  bonds  comparatively  worthless. 
New  bonds,  issued  under  the  act  of  1867,  would  have  had  no  value 
whatever  in  any  market,  because,  in  addition  to  the  low  condition  of 
the  state's  credit,  there  was  the  fact  that,  before  the  passage  of  the 
act  of  1867,  the  body  that  passed  it  had  been  declared  to  be  illegal 
by  act  of  congress,  and,  after  the  passage  of  the  act,  forbidden  to 
continue  its  session,  by  a  military  order.  See  House  Journal  1867, 
p.  1007.  The  popular  opinion  at  the  time  was  universal  that  the 
acts  of  this  government  were  nullities.  The  act  was  a  dead  letter 
from  the  moment  of  its  enactment,  for  the  reasons  mentioned,  and  not 
because  it  provides  for  a  mortgage  on  the  roads. 

The  legislature  that  passed  the  act  of  1868  was  assembled  under 
the  constitution  framed  and  adopted  that  year  under  the  operation 
of  the  reconstruction  acts.  Between  that  government  and  the  gov- 
ernment which  passed  the  act  of  1867  there  was  not  the  least  conti- 
nuity or  kinship.  Probably  no  constitution  and  code  of  laws  were 
ever  adopted  with  so  little  reference  or  regard  to  the  constitution  and 
laws  that  preceded  them. 

There  is,  therefore,  no  foundation  for  the  contention  that  the  act 
of  1867  was  regarded  in  framing  the  act  of  1868,  or  that  it  throws 
any  light  on  the  proper  construction  of  the  latter  act.  The  legisla- 
ture that  passed  the  act  of  1868  provided  for  funding  the  hitherto 
repudiated  bonds  of  the  state,  and  made  ample  provision  for  paying 
the  interest  thereon.  This  action  had  the  effect  to  restore  the  credit 
of  the  state,  and  its  bonds,  for  some  time  thereafter,  approximated 
par,  and  it  was  then,  and  not  before,  that  the  railroad  companies 
sought  the  loan  of  the  bonds  to  aid  them  to  construct  their  roads. 
Nor  did  the  act  of  1867  remain  in  force  until  the  passage  of  the  act 
of  1868.  It  was  abrogated  before  that  by  that  provision  of  the  con- 
stitution of  1868  which  declared  the  credit  of  the  state  should  not  be 
loaned  for  any  purpose  without  the  consent  of  the  people  at  the  bal- 
lot-box,— a  provision  not  contained  in  the  act  of  1867  or  the  consti- 
tution under  which  it  was  enacted. 

As  to  the  effect  of  the  act  of  1869,  I  have  nothing  to  add  to  what 
is  said  in  the  opinion  on  the  demurrer.  Both  were  public  acts,  and 
all  persons  were  bound  to  take  notice  of  the  lien  accruing  to  the  state 
under  them.  Memphis  d  Little  R.  R.  Go.  v.  Statey  87  Ark.  642; 
Ketchum  v.  St.  Louis,  supra.  Th^  statutes  relating  to  the  registry 
of  mortgages  have  no  application  to  a  lien  created  or  arising  under 
a  public  statute  in  favor  of  the  state. 
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The  defendant  company,  now  owning  the  road,  is  in  no  plight  to 
set  up  the  plea  of  innocent  purchaser.  It  acquired  the  road  by  pur- 
chase at  a  sale  made  under  a  decree  foreclosing  a  mortgage  executed 
by  the  old  company  to  secure  its  own  bonds,  after  the  award  of  state 
aid,  and  the  lien  of  the  state  had  attached  under  the  act  of  1868. 
The  bill  filed  in  that  case  set  out  the  fact  of  the  award  of  state  aid, 
and  the  receipt  of  the  state  bonds  by  the  company  under  the  act  of 
1868,  and  that  the  road  had  been  placed  in  the  hands  of  a  receiver 
under  the  provisions  of  the  act  of  1869,  and  one  of  the  prayers  of  the 
bill  was  that  the  mortgaged  property  might  "be  sold  subject  to  the 
lien  of  the  state  of  Arkansas,"  if  such  lien  was  found  to  exist,  and  to 
be  prior  to  that  of  the  mortgage  set  out  in  the  bill.  The  state  was 
not  a  party,  and  could  not  be  made  such,  and,  no  bondholder  inter- 
vening, it  was  not  possible  to  adjudicate  the  question  in  that  case. 
The  purchaser  at  the  foreclosure  sale  was  bound  to  take  notice  of  all 
liens,  the  existence  of  which  were  disclosed  in  the  bill.  Brant  v.  Vir^ 
ginia  Coal  Go.  93  U.  S.  326.  At  the  foreclosure  sale  the  present 
company,  or  parties  acting  for  it,  purchased  the  property,  consisting 
of  100  miles  of  completed  and  equipped  railroad,  for  $50,000.  The 
difference  between  the  amount  of  the  bid  and  the  value  of  the  prop- 
erty is  suggestive.  To  the  construction  of  this  property,  thus  bid  in 
for  $50,000,  the  state  contributed,  by  loan  of  her  bonds,  the  sum  of 
$1,000,000.  That  the  purchase  was  made  subject  to  the  prior  lien 
of  the  state  is  not  left  to  conjecture.  The  decree  confirming  the  sale 
declares  that  the  new  company  shall,  as  part  of  the  consideration  of 
the  conveyance  to  it  of  the  mortgaged  property,  "compromise  or  pay 
such  claims  against  the  Little  Rock  &  Fort  Smith  Railroad  Com- 
pany as  C.  W.  Huntington,  George  Ripley,  and  Henry  A.  Whitney 
may,  within  one  year  from  the  date  hereof,  approve,  and  upon  such 
terms  and  in  such  manner  as  they  may  prescribe,  subject  to  the  ap- 
proval of  this  court."  It  appears  Gookin,  Page,  and  others  pre- 
sented to  the  committee,  named  in  the  decree  of  confirmation,  claims 
for  money  advanced  by  them  to  pay  interest  on  the  state-aid  bonds, 
issued  to  the  Little  Rock  &  Fort  Smith  Railroad  Company.  On  the 
ninth  of  December,  1875,  the  committee  filed  their  report  on  these 
claims,  in  which  they  say : 

"Prior  to  the  first  day  of  January,  1871,  the  state  of  Arkansas  loaned  its 
credit  to  ttie  Little  Bock  &  Fort  Smith  Railroad  Company  to  the  extent  of 
$800,000  of  its  7  per  cent,  currency  state-aid  bonds,  issued  under  the  act  ap- 
proved July  21, 1868,  entitled  *An  act  to  aid  In  the  construction  of  railroads.' 
*  *  *  It  was  the  duty  of  the  company,  under  the  act,  under  penalty  of 
sequestration  of  its  income  and  revenues,  to  furnish  the  money  requisite  to 
pay  this  interest,  but  no  provision  had  been  made  to  that  end.  *  *  *  In 
order  to  avoid  the  penalty  of  sequestration,  which  would  increase  the  com- 
plications then  existing,  and  render  it  much  more  difficult  to  relieve  the  com- 
pany from  its  embarrassment,  certain  persons  advanced  the  moneys,  and  paid 
to  the  state  of  Arkansas  said  sum  of  828,000,  with  which  the  coupons  upon 
said  6800,000  state-aid  bonds,  payable  April  1, 1871,  were  paid.  •  ♦  •  * 
These  advances  were  made  to  meet  a  pressing  emergency.    Thf  old  company 
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was  relieved  from  a  debt  which  threatened  a  sequestration  of  its  income,  and 
the  nei^  company,  [the  present  defendant,]  when  it  comes  to  settle  with  the 
state,  will  receive  credit  for  the  amount  thus  paid.  In  fact»  eveiy  member  of 
the  new  corporation  equally  enjoys  the  benefit  of  this  payment,  and  it  is  not 
just  that  a  few  persons  should  be  compelled  to  bear  the  burden  which  all 
should  carry." 

The  significance  of  this  report,  which  was  confirmed  by  the  court, 
is  enhanced  by  the  fact  that  the  chairman  of  the  committee  making 
it  was  a  trustee  by  substitution  in  the  mortgage  executed  by  the  old 
company,  and  as  such  was  a  party  complainant  in  the  suit  in  which 
that  mortgage  was  foreclosed,  and,  as  attorney  for  the  trustees,  filed 
the  bill  and  procured  the  decree  of  foreclosure  in  that  suit,  and  con- 
tinued to  act  as  a  trustee  and  attorney  for  the  new  company.  Those 
facts  are  a  guaranty  that  the  report  was  not  the  result  of  imperfect 
information,  or  hasty  and  inconsiderate  action.  It  was  the  work  of 
one  familiar  with  all  the  facts,  and  the  law  applicable  to  them,  and 
in  view  of  his  relation  to  the  parties  it  is  safe  to  assume  it  expressed 
their  understanding  at  the  time.  The  language  of  the  report,  that 
**the  new  company,  when  it  comes  to  settle  with  the  state,  will  re- 
ceive credit  for  the  amount  thus  paid,**  conclusively  shows  that  the 
present  defendant  purchased,  expecting  to  pay  off  the  state-aid  bonds 
as  a  prior  lien.  This  is  further  confirmed  by  the  fact  that  the  new 
company,  between  the  date  of  its  organization  and  the  date  of  the 
decision  of  the  supreme  court  of  the  state,  in  June,  1877,  holding  the 
act  under  which  the  bonds  were  issued  unconstitutional,  purchased 
in  state-aid  bonds  to  the  amount  of  $627,000,  exclusive  of  interest, 
which  bonds  it  now  holds.  These  bonds  were  obviously  purchased 
to  be' used  in  extinguishing  the  state  lien.  The  defendant  is  unable 
to  give,  any  other  explanation  of  their  purchase.  The  indefinite  and 
unsatisfactory  statement  in  the  answer  that  the  defendant  ''did  buy 
and  invest  a  part  of  its  corporate  funds"  in  these  bonds  "as  an  asset,'' 
is  equivalent  to  a  confession  of  the  charge  in  the  bill  that  they  were 
purchased  to  be  used  in  discharging  the  state  lien. 

It  is  immaterial  whether  the  security  given  by  the  companies  to 
the  state  was  given  in  terms  for  the  latter's  indemnity,  or  for  the 
absolute  payment  of  the  bonds.  If  it  was  given  to  the  state  for  her 
indemnity,  as  accomodation  maker  of  the  bonds,  equity  will  treat  it 
as  a  pledge  for  the  payment  of  the  bonds,  and  will  compel  its  appli- 
cation to  that  purpose.  This  principle  is  now  too  well  settled  to  ad- 
mit of  doubt  or  discussion.  Sheld.  Subr.  §§  155, 168 ;  Moses  v.  Mur- 
garoyd,  1  Johns.  Ch.  129;  Rice's  Appeal,  79  Pa.  St.  206;  Hand 
v.  S.  dt  G.  R.  Co.  12  S.  C.  314;  Kelly  v.  Trustees,  58  Ala.  498;  Colt 
v.  Barnes,  64  Ala.  108;  Young  v.  Montgomery  dt  E.  R.  R.  2  Woods, 
606;  Holland  v.  State,  15  Fla.  455;  Florida  v.  Florida  Cent.  R.  Co. 
Id.  723 ;  Hampton  v.  Phipps,  108  U.  S.  260;  S.  C.  2  Sup.  Ct.  Rep.  622. 

The  justice  and  equity  of  this  rule  finds  its  readiest  illustration 
and  application  in  cases  where  the  maker  of  accommodation  paper 
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who  has  taken  security  from  the  principal  debtor  for  ilie  payment  of 
the  debt  becomes  insolvent.  In  such  cases  eqaity  will  subrogate  the 
holder  of  the  debt  to  the  security  held  by  the  accommodation  debtor. 
In  the  case  at  bar  the  principal  debtor  is  in  the  attitude  of  repudiat- 
ing her  accommodation  bonds,  and  it  would  be  in  the  highest  degree 
inequitable  and  unjust  to  deny  to  the  innocent  holders  of  those  bonds 
the  benefit  of  the  security  the  state  holds  for  their  payment. 

This  doctrine  was  not  denied  by  the  court  in  Chamberlain  y.  St. 
Paul  R.  Co.  92  U.  S.  299,  The  holder  of  the  state  bonds  failed  in 
that  case  because  the  state  had  foreclosed  the  lien  taken  for  its  in- 
demnity,  and  sold  the  property  to  innocent  purchasers,  long  before 
the  bondholder  instituted  his  suit.  The  court  held  the  purchasers 
from  the  state  were  unaffected  by  the  constructive  trust  relation  ex- 
isting between  the  state  and  the  holders  of  its  bonds.  The  case  went 
off  on  the  ground  that  '*where  the  property  is  not  affected  by  any 
specific  lien  or  trusts  in  the  hands  of  the  state,  her  transfer  will  pass 
an  unincumbered  estate;"  and  on  the  additional  ground  of  lapse  of 
time. 

In  the  case  at  bar  the  state  has  not  parted  with  the  security  to  an 
innocent  third  party,  and  is  not  in  possession  of  the  property.  The 
property  is  within  the  jurisdiction,  and  maybe  made  to  respond  to  a 
decree  of  the  court  without  affecting  injuriously  the  rights  of  the  state. 
If  the  state  was  suable,  it  would  be  a  necessary  party ;  but  the  fact 
she  cannot  be  sued  does  not  prevent  the  bondholder  from  asserting 
his  equity  against  the  property  which  can  be  reached.  As  between 
the  state  and  the  railroad  company,  the  state  is  to  be  regarded  as  a 
surety,  and  the  company  the  principal  debtor.  The  bonds  are  the 
accommodation  paper  of  the  state  loaned  to  the  company  for  its  ac- 
commodation. The  security  is  given  and  is  to  continue  "until  the 
amount  of  bonds  issued  to  such  company,  with  the  interest  thereon, 
shall  have  been  paid  by  said  company.**  This  is  a  covenant  for  the 
payment  of  the  bonds  by  the  company,  and  the  statutory  lien  stands 
as  a  security  for  that  purpose  to  every  holder  of  the  bonds.  The 
security  was  designed,  and  by  the  express  terms  of  the  act  approp- 
riated, exclusively  to  the  payment  of  the  principal  and  interest  of 
the  bonds.  No  provision  was  made  for  the  state  to  pay  the  bonds 
in  any  contingency.  In  Railroad  Cos.  v.  Schutte  103  U.  S.  118,  it 
is  distinctly  held  that  where  the  lien  was  given  to  the  state  to  secure 
the  payment  of  its  bonds  a  holder  of  the  bonds  could  avail  himself  of 
that  security  independently  of  the  doctrine  of  subrogation.  That  case 
is  also  conclusive  upon  the  point  that  the  invalidity  of  the  act  under 
which  the  bonds  were  issued  cannot  avail  the  company  as  a  defense. 

The  latter  doctrine  had  previously  been  established'  by  that  court 
in  Daniels  v.  Teamey^  102  U.  S.  421,  where  it  is  said  to  be  well  set- 
tled "that  where  a  party  has  availed  himself,  for  his  benefit,  of  an 
unconstitutional  law,  he  cannot,  in  a  subsequent  litigation  with  others 
not  in  that  position,  aver  its  unconstitutionality  as  a  defense,  although 
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Buch  unconstitutionality  may  have  been  pronounced  by  a  competent 
judicial  tribunal  in  another  suit.  In  such  case  the  principle  of  es- 
toppel  applies  with  full  force  and. conclusive  eflfeot.  Furgmon  v.  Lan^ 
dram,  5  Bush,  (Ky.)  230.  See  Same  v.  Same,  1  Bush,  (Ky.)  548 ; 
Van  Hook  v.  Whitlock,  26  Wend.  43;  Lee  v.  TiUotson,  24  Wend.  337 ; 
People  V.  Murray,  6  Hill,  468;  City  of  Burlington  v.  Gilbert,  31  Iowa, 
366;  Burlington,  C.  R.  d  M.  R.  Co.  v.  Stewart,  89  Iowa,  267."  To 
this  list  of  cases  cited  by  the  court  may  now  be  added  Railroad  Cos. 
Y.Schutte,  supra,  and  Jamison  v.  Oriswold,  2  Mo.  App.  150;  S.  C.  6 
Mo.  App.  405. 

The  plaintiff  is  entitled  to  a  decree. 

The  principles  here  announced  apply  to  the  case  of  WiliiamB  v. 
lAttU  Rock,  M.  R.  d  T.  Ry. 


Marix)b.z;.  Texas  &  P.  R.  Co. 

(Circuit  Court,  8.  D.  New  York.    August  26,  1884.) 

Payment— Promisb  to  Pat  m  Monbt  or  EqmvAiiBin*— Tdcb  of  Payment-*- 
Election. 

Where  a  promise  ia  in  the  alternative,  to  pay  in  money  or  in  some  other  me- 
dium of  payment,  the  promisor  has  an  election  either  to  pay  in  money  or  the 
equivalent,  and  after  the  day  of  payment  has  elapsed  without  payment,  the 
right  of  election  on  the  part  of  the  promisor  is  gone,  and  the  promisee  is  enti- 
tled to  payment  in  money. 

Same— Railroad  Bonds— Payment  op  Interest  in  Monet  or  Scrip— Ac- 
tion TO  Recover  Interest. 

By  the  terms  of  bonds  issued  in  1875,  by  the  Texas  SB  Pacific  Railroad  Com- 
pany, the  company  acknowledge^  itself  to  be  indebted  to  the  holder  in  the 

sum  named  therein,  which  it  promised  to  pay  to ,  or  assigns,  at  the  office 

of  the  company  in  New  York,  on  the  first  day  of  Januarv,  1915,  with  interest 
thereon  at  7  per  cent,  per  annum,  payable  annually  on  the  first  day  of  July  of 
each  year,  as  provided  in  the  mortgage  on  the  lands  of  the  company,  and  upon 
the  net  income  derived  from  operating  its  road  east  of  Fort  Worth,  by  which 
payment  was  secured.  The  bonds  further  provided  that  in  case  such  net  earn- 
ings should  not,  in  any  one  year,  be  sufficient  to  enable  the  company  to  pay  7 
per  cent,  interest  on  the  outstanding  bonds,  then  scrip  miglit,  at  the  option  of 
the  company,  be  issued  for  the  interest,  such  scrip  to  be  received  at  par  and 
interest,  the  same  as  money,  in  payment  for  any  of  the  company's  lands,  at  the 
ordinarv  schedule  price,  or  it  might  be  converted  into  capital  stock  of  the  com- 
pany when  presented  in  amounts  of  $100  or  its  multiple.  The  mortgage  was 
silent  as  to  payment  of  interest  or  principal,  except  that  it  authorized  the  trus- 
tees to  sell  the  lands  if  default  was  made  in  the  principal  sum  at  maturity  of 
the  bonds,  and  apply  the  proceeds  to  satisfy  the  amount  due.  Hdd,  that  the 
mortgage  did  not  qualify  or  control  the  absolute  promise  in  the  bonds  to  pay 
interest  in  money  or  in  S3rip  ;  that  the  bondholders  were  entitled  to  payment 
of  interest  in  money,  if  earned,  or,  if  it  was  not  earned,  to  the  scrip,  on  the  day 
at  which,  by  the  terms  of  the  bonds,  the  company  was  to  pay  the  interest,  or 
exercise  its  alternative ;  and  that  after  that  day  had  elapsed,  without  an  elec- 
tion by  the  company,  they  were  entitled  to  be  paid  in  money,  and  could  main- 
tain an  action  to  recover  the  same,  although  no  presentment  of  the  bonds  or 
demand  of  payment  Lad  been  made. 
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i 

At  Law. 

Dos  Passos  Bros.,  for  plaintiff. 

Dillon  <t  Swayne,  for  defendant. 

Wallace,  J.  This  case  has  been  tried  before  the  oonrt  wiihoat  a 
jury.  The  plaintiff  is  the  owner  of  150  bonds  of  the  defendant,  for 
$1,000  each,  and  sues  to  recover  two  installments  of  interest  thereon : 
one  of  $10,500,  payable  July  1,  1882,  and  one  of  $10,500,  payable 
July  1, 1883.  The  bonds  are  part  of  an  issue  of  8,857  bonds  created 
by  the  defendant  in  1875,  and  known  as  "Income  and  Land-grant 
Bonds."  They  are  secured  by  a  mortgage,  which  is  a  first  lien  on 
7,600,000  acres  of  land  of  the  defendant,  and  also  upon  the  net  in- 
come arising  from  operating  defendant's  lines  of  railroad  east  of  Fort 
Worth,  after  paying  interest  on  prior  mortgages  thereon. 

By  the  terms  of  the  bond  the  defendant  acknowledges  itself  to  be 
indebted  to  the  holder  in  the  sum  of  $1,000,  "which  sum  the  com- 
.pany  promises  to  pay  to or  assigns,  at  the  oflSce  of  the  com- 
pany, in  the  city  of  New  York,  on  the  first  day  of  January,  1915, 
with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum,  payable 
annually  on  the  first  day  of  July  of  each  year,  as  provided  in  the 
mortgage  hereinafter  mentioned."  After  reciting  that  the  payment 
of  the  bond  is  secured  by  a  first  mortgage  of  even  date  therewith  upon 
the  lands  of  the  company,  and  also  upon  the  net  income  of  the  com- 
pany derived  from  operating  its  railway  east  of  Fort  Worth,  the  bond 
contains  the  following  conditions : 

"In  case  such  net  earnings  shall  not,  m  any  one  year,  be  sufficient  to  en- 
able the  company  to  pay  7  per  cent,  interest  on  the  outstanding  bonds,  then 
scrip  may,  at  the  option  of  the  company,  be  issued  for  the  interest;  such  scrip 
to  be  received  at  par  and  interest,  the  same  as  money,  in  payment  for  any  of 
the  company* s  lands,  at  the  ordinary  schedule  price,  or  it  may  be  converted 
into  capital  stock  of  the  company  when  presented  in  amounts  of  $100  or  its 
multiple." 

The  mortgage  is  silent  respecting  payment  of  interest  or  principal, 
except  that  it  authorizes  the  trustees  to  sell  the  mortgaged  lands  if 
default  is  made  in  the  principal  sum  at  maturity  of  the  bond,  and 
apply  the  proceeds  to  satisfy  the  amoimt  due. 

The  rights  and  obligations  of  the  parties  in  an  action  upon  these 
bonds  were  incidentally  considered  by  this  court  upon  a  motion  in 
this  case  to  strike  out  certain  parts  of  the  answer  of  defendant.  19 
Fed.  Rep.  867.  Upon  that  motion  it  was  intimated  that  the  plaintiff 
was  entitled  to  recover  the  installments  of  interest  unpaid,  unless  the 
defendant  could  show  that  it  bad  not  made  net  earnings  sufficient,  and 
had  exercised  its  option  to  issue  scrip  in  lieu  of  paying  interest  in 
money.  It  was  not  intended,  upon  an  interlocutory  motion,  to  fore- 
close the  defendant  from  contesting  fully  its  liability  upon  the  trial  of 
the  action;  and  accordingly  it  has  been  strenuously  insisted  for  the 
defendant  that  the  interest  is  not  payable  in  money;  that  the  bond 
is  an  income  bond  on  which  interest  accumulates,  but  is  not  payable 
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until  earned;  and  if  not  earned  the  bond  is  satisfied  bjr  payment  in 
scrip. 

The  elaborate  argument  apon  the  trial  has  not  changed  the  opinion 
previously  entertained,  that  there  is  nothing  in  the  language  of  the 
mortgage  which  controls  or  qualifies  the  absolute  promise  in  the  bond 
to  pay  interest  in  money  or  in  scrip.  The  mortgage  deals  only  with  the 
subject  of  the  security,  which  is  to  belong  to  the  bondholders  as  col- 
lateral to  the  obligation,  and  with  their  auxiliary  rights  and  reme- 
dies for  enforcing  the  promise  in  the  bond*  If  the  bonds  are  to  bear 
the  construction  claimed  by  the  defendant,  the  bondholders  for  40 
years,  instead  of  being  creditors  of  the  company,  are  practically  only 
preferred  stockholders,  with  the  privilege  of  exchanging  their  stock 
for  the  lands  of  the  company.  It  would  be  a  misnomer  to  call  such 
instruments  bonds.  There  is  a  plain  promise  to  pay  interest  annu- 
ally, and  nothing  to  lead  a  purchaser  to  suppose  that  he  is  not  to 
have  his  interest  or  scrip  instead,  at  the  election  of  the  defendant,  if 
the  net  earnings  of  the  ralway  are  not  sufficient  to  pay  the  interest. 
If  the  interest  is  earned,  the  holder  cannot  be  put  off  with  scrip.  If  it 
is  not,  he  may  be,  at  the  election  of  the  company.  The  plaintiff 
was  entitled  to  his  money  or  the  scrip,  its  substitute,  on  the  day  at 
which,  by  the  terms  of  the  bond,  the  defendant  was  to  pay  the  inter- 
est or  exercise  its  alternative.  It  is  elementary  that  when  a  promise 
is  in  the  alternative,  to  pay  in  money  or  in  some  other  medium  of 
payment,  the  promisor  has  an  election  either  to  pay  in  money  or  in 
the  equivalent,  and  after  the  day  of  payment  has  elapsed  without 
payment  the  right  of  election  on  the  part  of  the  promisor  is  gone, 
and  the  promisee  is  entitled  to  payment  in  money.  For  various 
illustrations  of  the  rule,  see  McNitt  v.  Clark,  7  Johns.  465;  Oilbert 
V.  Danforthf  6  N.  Y.  585;  Stephens  v.  Howe,  2  Jones  &  Sp.  133; 
Stewart  v.  Donelly,  4i  Terg.  177;  Choice  v.  Moseley,  1  Bailey,  136; 
Butcher  v.  CarlUe,  12  Grat.  520 ;  Church  v.  FeUroio,  2  Pen.  &  W. 
301;  Trowbridge  v.  Holcomb,  4  Ohio  St.  38;  Perry  v.  Smith,  22  Vt. 
301;  Mettler  v.  Moore,  1  Blackf.  342. 

The  option  in  the  bond  was  evidently  intended  for  the  benefit  of 
the  defendant,  and  to  enable  it  to  substitute  scrip  for  money  in  case 
its  net  earnings,  or  other  resources,  were  not  such  as  to  permit  it 
providently  to  pay  in  money.  There  is  no  reservation,  in  terms  or  by 
implication,  of  a  right  to  exercise  the  option  after  the  day  of  payment, 
and  that  day  having  elapsed  without  an  election  by  the  defendant, 
the  bondholders  are  entitled  to  be  paid  in  money. 

Upon  the  trial  it  appeared  that  there  was  no  formal  presentment 
of  the  bonds  in  suit  for  payment  of  interest  on  the  first  day  of  July, 
1882,  or  on  the  first  day  of  July,  1883,  but  it  was  shown  that  shortly 
after  each  of  those  days  the  treasurer  of  the  defendant,  at  the  defend- 
ant's office,  notified  holders  of  the  bonds  that  the  defendant  was  not 
prepared  to  pay  the  interest,  as  the  earnings  of  the  railway  had  not 
been  sufficient,  and  that  no  action  had  been  taken  by  the  defendant 
v.21p,no.6— 26 
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in  reference  to  the  issue  of  scrip.  Before  the  commencement  of  this 
suit,  induced  by  the  suggestion  that  suits  were  about  to  be  brought  to 
recover  the  interest  on  the  bonds,  and  on  or  about  the  twelfth  day  of 
October,  1883,  the  directors  of  the  defendant  adopted  a  resolution 
providing  for  paying  the  interest  in  scrip.  Notice  of  this  action  on 
the  part  of  the  defendant  was  given  to  the  plaintiff,  and  to  the  bond- 
holders generally,  by  publication.  It  is  insisted  for  the  defendant 
that  the  defendant  is  not  in  default  until  a  demand  by  the  plaintiff, 
and,  no  valid  demand  having  been  made,  the  plaintiff  should  fail  in 
his  action.  Neither  presentment  nor  demand  is  a  prerequisite  to  a 
right  of  action  for  the  recovery  of  the  interest.  Neither  is  necessary 
when  there  is  a  promise  to  make  payment  at  a  specified  time.  It 
devolves  upon  the  debtor  to  prove  payment  or  readiness  to  pay.  There 
is  no  distinction  in  this  respect  between  notes  and  negotiable  bonds. 
Savannah  d  Af.  R.  Co.  v.  Lancaster,  62  Ala.  555;  Philadelphia  d  B. 
R.  Co.  y.  Johnson,  54  Pa.  St.  127.  And  the  rule  applies  also  to 
notes  payable  in  specific  articles.  Elkins  v.  Parkhurst,  17  Vt.  105; 
WUey  V.  Shoemak,  2  G.  Greene,  (Iowa,)  205. 

If  the  defendant  had  been  prepared  to  deliver  the  scrip  when  the 
interest  matured,  it  would  have  complied  with  its  agreement,  and 
been  absolved  from  liability.  The  law  does  not  usually  require  the 
doing  of  a  vain  thing,  and,  after  the  defendant  had  announced  that 
it  could  not  pay  the  interest,  and  was  not  prepared  to  issue  the  scrip, 
it  would  have  been  a  nugatory  and  perfunctory  act  on  the  part  of 
the  plaintiff,  when  he  was  entitled  absolutely  to  his  money,  to  make 
a  formal  presentment  of  his  bonds  and  a  formal  demand  of  pay- 
ment. 

Judgment  is  ordered  for  plaintiff  for  $21,000,  with  interest  on  $10,- 
600  from  July  1,  1882,  and  on  f  10,500  from  July  1,  1883. 


In  re  Shong  Toon. 
[Dittrict  OourU  B,  California.    August  20, 1884.) 

1.  Chinbsb  Imhigration — Acts  of  1882 — Chikbsb  Laborer  RsTiniKma  to 

Unitbd  Btat&s— Failure  to  Obtain  Certificate — Evidence. 

In  the  case  of  Chinese  laborers  who  left  the  United  States  i^ter  the  ]aw  ot 
1882  went  into  effect,  and  before  the  passage  of  the  law  of  July  5,  1884,  evi- 
dence tending  to  excuse  their  failure  to  obtain  custom-house  certificates  can- 
not be  receiv^.  The  terms  of  the  act  of  1884  expressly  forbid  the  reception  of 
any  evidence  of  the  right  to  re-enter  other  than  the  certificates  required  hf 
the  law. 

2.  Sahe — Construction  of  Act  of  1884. 

Chinese  laborers  whose  coming  to  the  United  States  is  not  suspended  by  the 
act  of  1884,  are  (1)  those  who  were  in  this  country  at  the  date  of  the  treaty  of 
November  17,  1880,  or  have  come  before  August  6, 1882;  and  (2)  those  who, 
havinp  dtrparted  after  the  passage  of  the  act  of  1882,  shall  produce  the  evidenc«» 
required  by  the  act  of  1884. 
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Habeas  Corpus. 

S.  G.  Hilborn,  U.  S.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty., 
for  the  United  States. 

Thos,  D.  Biordan,  for  petitioner. 

Hoffman,  J.  The  petitioner  in  this  case  is  a  Chinese  laborer  who 
left  this  state  some  two  months  after  the  law  of  May  6,  1882,  went 
into  operation.  He  does  not  produce  the  oastom-hoase  certificate  re- 
quired by  that  law,  nor  did  he  procure  one.  He  seeks  to  explain  and 
excuse  his  failure  to  obtain  it  by  evidence  tending  to  show  that  on  the 
day  of  his  departure  three  steamers  sailed  from  this  port  for  China; 
that  the  number  of  passengers  on  these  steamers  was  very  great; 
that  he,  together  with  many  others,  repaired  to  the  custom-house  to 
obtain  certificates ;  that  the  applicants  were  admitted  singly,  but  that, 
long  before  he  and  some  others  could  obtain  admittance,  the  doors  of 
the  office  were  closed,  and  he  and  his  companions  were  left  to  choose 
between  embarking  without  a  certificate  or  losing  their  passage  money. 
The  district  attorney  objected  to  the  admission  of  this  testimony.  It 
was  received  provisionally,  subject  to  the  objection. 

The  question  is  thus  presented  whether,  in  the  case  of  Chinese 
laborers  who  left  the  United  States  after  the  law  of  1882  went  into 
effect,  and  before  the  passage  of  the  recent  law  of  July  5,  1884,  any 
evidence  tending  to  excuse  their  failure  to  obtain  a  custom-house  cer- 
tificate can  be  received.  Under  the  provisions  of  section  4  of  the 
recent  act  of  JulyS,  1884,  it  would  seem  plain  that  no  such  evidence 
could  be  received.  That  section  provides  for  the  issuance  of  a  certifi- 
cate to  the  departing  laborer  substantially  as  prescribed  in  the  act  of 
1882.  Its  form  is  modified,  however,  in  some  particulars,  not  neces- 
sary here  to  enumerate.  With  regard  to  this  certificate  the  law  pre- 
scribes in  explicit  terms :  *'Said  certificate  shaU  be  the  only  evidence 
permissible  to  establish  his  [the  laborer's]  right  of  re-entry.''  Of 
course,  the  production  of  the  certificates  prescribed  by  the  law  of  1884 
cannot  be  exacted  of  laborers  who  left  the  United  States  before  its 
passage,  and  who  obtained  from  the  custom-house  the  certificates 
required  by  the  existing  law  at  the  time  of  their  departure.  But  the 
clause  of  the  act  of  1884  is  cited  to  show  the  intention  of  congress  to 
exact  of  all  laborers  who  should  depart  after  the  law  went  into  effect, 
the  production,  on  their  return,  of  the  certificate  therein  prescribed  as 
the  indispensable  condition  of  their  right  of  re-entry.  The  same  pol- 
icy is  observable  in  the  provision  of  the  sixth  section  with  regard  to 
Chinese  persons  other  than  laborers,  "who  shall  be  about  to  come  to 
the  United  States."  They  are  required  to  obtain  a  "permission,"  etc., 
"of  the  Chinese  government,"  etc.,  "which  certificate  shall  be  viseed 
by  the  diplomatic  or  consular  representatives  of  the  United  States," 
etc.  "Such  certificate,  viseed  as  aforesaid,  *  *  *  shall  be  the 
sole  evidence  permissible  on  the  part  of  the  person  producing  the  same  to 
establish  a  right  of  entry  into  the  United  States."  If  these  provisions 
should  be  deemed  to  apply  to  every  person  other  than  a  laborer  who 
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shall  be  about  to  come  to  the  United  States,  according  to  the  literal 
terms  of  the  enactment,  the  position  of  the  resident  Chinese  mer- 
chants  who  may  desire  to  visit  British  Columbia,  or  Mexico,  or  the 
Sandwich  Islands,  is  much  more  unfavorable  than  that  of  the  laborer; 
for  the  latter  may  obtain  a  custom-house  certificate  entitling  him  to 
re-enter  the  United  States,  while  the  former  can  only  return  on  the 
production  of  the  certificate  issued  by  the  "Chinese  or  other  govern- 
ment of  which  he  is  a  subject,  viseed  by  the  representative  of  the 
United  States." 

Congress  has  unmistakably  adopted  with  respect  to  Chinese  immi* 
gration  a  policy  of  great  rigor,  and  as  the  last  act  was  passed  but 
little  more  than  two  years  after  the  passage  of  the  act  of  1882,  that 
policy  cannot  be  overlooked  in  determining  the  true  intent  and  mean- 
ing of  the  earlier  enactment.  By  the  treaty  of  November  17,  1880, 
it  was  provided  that  *' Chinese  laborers  who  are  now  in  the  United  States 
shall  he  allowed  to  go  and  come  of  their  own  free  wiU  and  accord,  and 
shall  be  accorded  all  the  rights,  privileges,  and  immunities,'*  etc. 
The  rights  thus  solemnly  guarantied  by  treaty  stipulation  were  recog- 
nized and  even  extended  by  the  act  of  1882.  The  first  section  of  that 
act  provides  in  general  terms  for  the  suspension  of  the  right  of  Chi- 
nese laborers  to  come  into  the  United  States  from  and  after  the  expi- 
ration of  90  days  next  after  the  passage  of  the  act.  The  second  section 
imposes  certain  penalties  on  masters  of  vessels  who  shall  knowingly 
land  Chinese  laborers.  The  third  section  provides  that  '*the  two  fore- 
going sections  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  Stateson  the  seventeenth  day  of  November,  1880,  (the  date  of  the 
treaty,)  or  who  shall  have  come  into  the  same  before  the  expiration  of 
ninety  days  next  after  the  passage  of  this  act,  and  who  shall  produce 
the  evidence  hereinafter  required,"  etc.,  (referring  to  the  custom  house 
certificates.)  During  the  interval  which  elapsed  between  the  date  of 
the  treaty  and  August  6,  1882,  (90  days  after  the  passage  of  the 
law,)  large  numbers  of  Chinese  laborers  came,  without  hinderance,  into 
the  United  States,  and  many  departed,  of  course  without  obtaining 
custom-house  certificates,  for  none  were  by  law  required.  On  the  re- 
turn of  these  latter  the  question  was  presented  whether  the  certificate 
required  by  the  law  of  1S82  could  be  exacted  of  them  as  a  condition 
of  their  right  to  re-enter  the  United  States.  We  were  of  opinion  that 
it  coidd  not,  for  reasons  that  appeared,  and  still  appear,  to  us  conclu- 
sive and  unanswerable :  First,  having  been  here  at  the  date  of  the 
treaty,  the  right  of  the  laborers  to  "come  and  go  of  their  own  free  will 
and  accord"  was  guarantied  to  them  by  its  second  article  in  the  plain- 
est and  most  unequivocal  terms.  Second,  this  right  was  recognized 
by  the  law  of  1882,  for  they  were  expressly  excepted  from  the  opera- 
tion of  the  section  of  the  act  which  suspended  the  coming  of  Chinese 
laborers. 

It  was  contended  by  the  district  attorney  that  by  the  law  all  return- 
ing Chinese  laborers  were  required  to  produce  a  certificate,  and  we 
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-were  asked  so  to  construe  it.  In  other  words,  we  were  asked  to  hold 
that  congress  in  passing  the  law  had,  in  effect,  said  to  the  Chinese 
laborers : 

'*True  it  is  that  you  were  here  at  the  date  of  the  treaty,  or  have  come  here 
within  90  days  after  the  passage  of  this  act,  and  had  the  right  when  you  le^ 
the  United  States  to  go  and  come  of  your  own  free  wiil  and  accord,  but  you 
phall  be  denied  that  right  unless  you  have  heretofore,  and  at  the  time  of  your 
departure,  obtained  a  certificate,  now  for  the  first  time  required  to  be  obtained 
by  departing  laborers;  which  at  the  time  of  your  departure  no  law  authorized 
any  United  States  official  to  issue  to  you ;  which  it  was  legally  impossible  for 
you  to  obtain;  and  which,  if  you  had  obtained  it,  would  have  been  wholly  in- 
valid for  want  of  authority  on  the  part  of  the  custom-house  officers  to  issue 
it;  and  because  it  would  not  have  been  the  certificate  required  by  the  law  we 
are  now  passing/' 

Can  it  be  contended  that  any  court  should  so  construe  this  law  (if 
sach  construction  oould  by  possibility  be  avoided)  as  to  impute  to 
congress,  when  legislating  **to  execute  certain  treaty  stipulations  with 
China,"  and  while  affecting  to  acknowledge  rights  secured  by  the 
plain  language  of  the  treaty,  the  intention  to  attach,  by  retrospective 
and  essentially  ex  post  facto  legislation,  conditions  precedent  to  the 
exercise  of  that  right  which  it  was  impossible  to  perform,  and  to  en- 
act that  the  non-performance  of  those  conditions  should  forfeit  the 
right;  and  this  construction  we  were  asked  to  give  to  a  law  which  dis- 
closes the  most  scrupulous  solicitude  on  the  part  of  congress  to  avoid 
even  the  appearance  of  retrospective  legislation,  for  it  provides  that 
the  sections  prohibiting  the  coming  to  the  United  States  of  Chinese 
laborers,  not  only  shall  not  apply  to  Chinese  laborers  in  the  United 
States  at  the  date  of  the  treaty,  but  also  to  those  who  might  come 
into  the  United  States  before  the  expiration  of  90  days  next  after  the 
date  of  the  passage  of  the  law,  thus  protecting  from  its  operation  not 
merely  Chinese  laborers  in  transitu^  but  laborers  who  might  leave 
China  before  the  expiration  of  a  period  of  time  reasonably  sufficient 
for  notice  of  the  law  to  reach  that  country. 

It  appeared  to  us  very  plain  that,  by  adopting  the  construction  con- 
tended for,  we  should,  in  effect,  accuse  congress  of  gross  disingen- 
uoQsnessj  or  of  utter  disregard  of  a  treaty  stipulation,  to  the  observ- 
ance of  which  the  national  honor  was  pledged.  The  only  clause  in 
the  act  which  in  any  degree  favored  the  construction  contended  for, 
occurs  in  the  third  section,  already  cited.  It  will  be  observed  that 
that  section  provides  "that  the  two  foregoing  sections  shall  not  ap- 
ply to  Chinese  laborers  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,  etc.,  and  who  shall  produce  to  the  col- 
lector the  evidence  hereinafter  in  this  act  required,"  etc.  The  use 
of  the  copulative  conjunction  "and''  seemed  to  favor  the  idea  that  the 
laborers  excepted  from  the  operation  of , the  two  preceding  sections 
were  those  who  not  only  were  here  at  the  date  mentioned,  but  who 
should  produce  the  evidence  required.  But  the  considerations  I  have 
advanced  seemed  too  strong  to  be  overcome  by  the  existence  of  a  single 
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word  in  the  text  of  the  law.  We  attributed  its  appearance  to  inad- 
vertence or  clerical  error.  The  recent  legislation  of  congress  has 
shown  oar  supposition  to  have  been  correct.  In  the  corresponding 
section  of  the  law  of  1884  the  word  *'and"  is  omitted^  and  the  words 
"nor  shall  said  sections  apply  to  Chinese  laborers  who  shall  produce," 
etc.,  are  inserted.  The  Chinese  laborers  whose  coming  to  the  United 
States  is  not  suspended  by  the  act  are  thus  clearly  divided  into  two 
classes :  First,  those  who  were  here  at  the  date  of  the  treaty,  or  have 
come  before  August  6,  1882;  second,  those  who,  having  departed 
after  the  passage  of  the  law,  shall  produce  the  evidence  in  the  act  re- 
quired. The  construction  we  had  given  to  the  act  of  1882  must  have 
been  known  to  congress,  certainly  to  the  members  more  especially 
interested  in  the  bill.  The  amendment  or  correction  referred  to  was 
accepted  without  objection  by  the  chairman  of  the  committee  which 
reported  the  bill,  and  without  opposition  from  any  quarter.  I  can- 
not but  regard  this  correction  of  the  language  of  the  act  of  1882  as 
an  unmistakable  legislative  affirmance  of  the  correctness  of  the  con- 
struction we  had  given  it. 

Upon  these  grounds  the  judges  were  unanimously  of  opinion  that 
the  return  certificates  could  not  be  exacted  as  a  condition  precedent 
to  their  right  of  re-entering  into  the  United  States  of  those  laborers 
who  were  here  at  the  date  of  the  treaty,  and  who  had  left  the  United 
States  before  the  law  of  1882  went  into  operation,  and  that  the  pro- 
visions of  that  law  with  regard  to  return  certificates  did  not  and  were 
not  intended  to  apply  to  such  laborers. 

The  rulings  of  the  treasury  department  on  this  point  have  been  con- 
flicting. On  the  twentieth  day  of  July,  1882,  the  custom-house  au- 
thorities were  instructed  that  a  laborer,  who  was  in  the  United  States 
at  the  time  the  treaty  was  ratified,  but  departed  without  a  certificate 
of  identification  from  the  collector  of  customs,  and  prior  to  the  time 
when  that  office  was  prepared  to  issue  such  certificates,  has  the  right 
to  return  only  on  certificate  of  identity,  required  by  the  statute.  This 
instruction  is  signed  by  Judge  Folger,  secretary  of  the  treasury. 
Whether  prepared  by  him  or  by  a  subordinate,  we  are  not  informed. 
The  same  question  appears  to  have  been  again  presented  to  the  de- 
partment, and  on  the  twenty-sixth  day  of  October,  1882,  further  in- 
structions were  forwarded  to  the  custom-house  authorities.  In  these 
instructions  the  following  passage  occurs : 

"All  laws  must  receive  a  reasonable  construction,  and  the  intent  of  the 
legislature  in  cases  of  doubtful  construction  is  always  to  be  regarded.  It 
manifestly  was  not  the  intention  of  congress  to  take  away  from  a  Chinese 
laborer  residing  in  this  country  at  the  date  of  the  confirmation  of  the  treaty 
his  right  to  go  and  return  at  pleasure. 

"Inasmuch  as  it  is  impossible  for  a  Chinese  laborer  departing  from  this 
country  before  the  passage  of  bhe  act  of  1882  to  obtain  the  certificate  required 
by  that  act,  congress  could  not  have  intended  to  deprive  him  of  his  right  to 
return  for  not  doing  what  was  impossible. 
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"It  will  be  understood,  of  course,  that  the  decision  of  this  department  is 
subject  to  be  overruled  by  the  courts." 

It  would  not  be  easy  to  state  more  compactly  the  grounds  upon 
which  our  ruling  is  based.  This  instruction  is  signed  by  **£[.  F. 
Fbench,  Acting  Secretary  of  the  Treasury."  He  makes  no  allusion 
to  the  previous  instruction,  signed  by  the  secretary.  If  that  instruc- 
tion had  been  known  to  him,  and  supposed  to  express  the  deliberate 
opinion  of  the  secretary,  he  would  scarceljr  have  overruled  it,  espe- 
cially without  referring  to  it.  This  instruction  by  the  acting  secre- 
tary, being  the  latest,  is  accepted  by  the  custom-house  as  furnishing  a 
rule  for  its  guidance.  The  ruling  of  the  department  is  thus  seen  to 
be  in  harmony  with  the  decisions  of  the  courts. 

But  the  claim  now  set  up  by  the  present  petitioner  is  based  on 
wholly  different  grounds.  He  does  not,  nor  can  he,  deny  that  the  law 
was  applicable  to  him,  nor  that  he  was  bound  to  procure  a  certificate. 
He  left  the  United  States  two  months  after  its  passage.  He  asks 
the  court  to  excuse  his  non-compliance  with  the  law  in  consideration 
of  the  equitable  circumstances  which  he  offers  to  prove.  I  am  of 
opinion  that  the  court  has  no  such  dispensing  power.  The  terms  of 
the  act  of  188^  exp>ressly  forbid  the  reception  of  any  evidence  of  the 
right  to  re-enter  other  than  the  certificates  required  by  the  law.  The 
policy  and  intent  of  congress  are  thus  clearly  indicated.  No  excuses 
for  the  failure  to  procure  the  required  certificate  in  any  case  can  be 
received.  No  equitable  cii:cumstances  can  be  shown  to  explain  the 
failure  to  obtain  the  certificate,  for  no  evidence  of  them  is  ''pemiiasi' 
ble."  The  peremptory  language  of  the  law  of  1884  may  not  be  ap- 
plicable to  a  case  arising  under  the  law  of  1882,  but  the  policy  and 
intention  of  congress,  indicated  by  the  former,  may  justly  be  received 
as  a  guide  to  the  true  construction  of  the  latter. 

The  ruling  in  this  case  may  seem  harsh,  as  the  petitioner  may  al- 
lege that  his  failure  to  obtain  his  certificate  was  in  part  caused  by 
the  fault  of  the  custom-house  officials.  But  he,  on  his  own  showing, 
was  also  in  fault.  He  knew,  or  might  have  known,  that  an  unusu- 
ally large  number  of  passengers  were  about  to  leave  on  the  three 
steamers  which  sailed  on  the  day  he  endeavored,  as  he  says,  to  ob- 
tain his  certificate.  It  was  his  duty  to  make  his  application  season- 
ably, and  in  time  to  allow  the  customs  authorities  to  discharge  their 
duties  under  the  act.  He  may,  not  unjustly,  be  visited  with  the  con- 
sequences of  his  neglect.  But  even  if  the  court  were  not,  as  I  believe, 
without  authority  to  dispense  with  the  requirements  of  the  act,  the 
exercise  of  such  authority  would  be  highly  inexpedient.  Admitting 
that  the  facts,  as  offered  to  be  proved  in  this  case,  are  generally  true, 
yet  the  only  evidence  that  the  petitioner  was  one  of  the  crowd  of  40 
or  50  who  were  unable  to  gain  admittance  to  the  registration  office 
is  his  own  unsupported  statement.  If  the  production  of  the  certifi- 
cate can  be  dispensed  with  in  his  case,  the  same  rule  must  be  applied 
to  every  laborer  who  may  choose  to  swear  that  he  was  one  of  the 
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crowd.  And  even  after  the  40  or  50  who  are  now  said  to  have  oom- 
posed  it  are  admitted,  others  might  present  themselves  who  would 
claim  the  same  privilege,  either  by  swearing  that  the  crowd  consisted 
of  a  much  larger  number  of  persons,  or  that  the  court  had  been  im- 
posed on  by  their  predecessors,  and  that  the  later  petitioners  were 
the  persons  who  really  composed  the  crowd.  Moreover,  if  the  excuse 
now  offered  be  accepted,  I  see  not  how  any  other  excuse  which  the 
fertile  ingenuity  of  these  people  could  invent,  or  their  unscrupalous 
mendacity  permit  them  to  swear  to,  could  be  rejected.  They  could 
claim  that  they  were  prevented  by  illness  from  applying  for  a  certi- 
ficate, or  that  they  were  waylaid  and  assaulted  on  their  way  to  the 
custom-house,  or  that  they  arrived  in  the  city  barely  in  time  to  get 
on  board  the  steamer,  and  so  on  indefinitely,  through  the  endless 
gamut  of  deceptions  which  have  in  so  many  instances  wearied  and 
disgusted  the  court,  but  the  falsehood  of  which  the  district  attorney 
is,  in  general,  from  the  nature  of  the  case,  without  the  means  of  ex- 
posing. 

Where  the  petitioners  have  claimed  the  right  to  re-enter  on  the 
ground  that  they  left  the  country  before  the  passage  of  the  law,  proofs 
other  than  by  parol  of  that  fact,  and  that  they  were  here  at  the  date 
of  the  treaty,  can  readily  be  afforded.  Profoundly  impressed  as  I  am 
with  the  unreliability  of  Chinese  testimony  in  general,  yet  the  nature 
of  the  proofs,  always  documentary,  which  I  have  exacted,  leads  me  to 
believe  that  the  frauds  which  have  in  this  class  of  cases  under  the 
restriction  act  been  committed,  are  insignificant  in  number.  But  if 
the  door  has  now  been  thrown  open  to  the  admission  of  parol  testi- 
mony, tending  to  show  some  plausible  excuse  for  not  having  obtained 
the  certificates  required  by  the  act,  both  the  court  and  the  law  will 
be  at  the  mercy  of  Chinese  testimony  which  it  would  be  impossible 
to  morally  accept  as  true,  and  equally  impossible  to  contradict.  I 
think,  therefore,  that  even  if  I  had  the  power  to  exercise  any  discre- 
tion on  this  subject  it  would  be  my  duty  to  refuse  to  admit  the  testi- 
mony now  offered.  Bat  believing,  as  I  do,  that  it  is  inadmissible 
under  the  law,  I  have  no  authority  to  receive  it. 

The  ruling  here  announced  is  not  new.  So  long  ago  as  November 
14,  1883,  In  re  Pong  Ah  Ckee,  18  Fed.  Rep.  627,  it  was  held  by  this 
court  that  a  laborer  who  was  here  at  the  date  of  the  treaty,  but  who 
departed  after  the  law  of  1882  went  into  operation  without  having 
obtained  a  certificate,  could  not  be  permitted  to  land,  notwithstanding 
that  he  offered  to  show  that  at  the  time  of  his  departure  he  was  ill  and 
not  expected  to  survive  until  his  arrival  in  China,  and  for  that  reason 
neglected  to  obtain  his  certificate.  The  principle  involved  in  that  rul- 
ing is  substantially  the  same  as  that  announced  in  the  present  decision, 
though  the  circumstances  alleged  in  excuse  are  entirely  different.  I 
think  that  no  other  ruling  can  be  made  without  wholly  sacrificing  the 
law  to  Chinese  mendacity.  Nor  is  the  rule  adopted  more  harsh  than 
that  which  prevails  in  many  civilized  countries  where  the  passport 
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system  exists.  In  none  of  them,  it  is  believed,  would  any  excuse  for 
the  non-prodnction  of  the  passport,  such  as  has  been  offered  in  these 
casesi  be  received* 


In  re  Chin  Ah  Booby* 
{DUtriet  Ctmrt,  D.  California,    August  21, 1884.) 

Ghinesb  Imkiobatioit^Aots  of  1882  and  1884— Powbb  ov  Coubt  to  Obdeb  Kb« 
liovAL  OF  Chinahak  fkom  CJounty. 

Where  a  Chinese  person  has,  on  proceeding  by  habecu  corpus,  or  by  a  Justice, 
Judge,  or  eommissioner,  been  found  to  be  unlawfully  within  the  United  States, 
and  the  vessel  from  which  he  was  taken  has  sailed,  the  court  may  direct  the 
marshal,  to  whose  custody  such  person  has  been  remanded,  to  cause  him  to  be 
remoTed  to  the  country  whence  he  came. 

Habeas  Corpus, 

In  this  case  the  petitioner,  a  Chinaman,  had,  by  the  judgment  of 
the  court  in  a  proceeding  of  habeas  corpus,  been  remanded  to  the  cus< 
tody  from  which  he  was  taken.  The  marshal  thereupon  made  re- 
turn that  the  ship  from  on  board  which  he  was  taken  had  sailed,  and 
that  it  was  therefore  impossible  to  execute  the  order  of  the  court.  An 
order  was  thereupon  entered  committing  the  petitioner  to  the  custody 
of  the  marshal  to  await  the  direction  of  the  president  for  his  removal, 
or  the  further  order  of  the  court.  Under  the  act  of  1884  the  direc- 
tions of  the  president  are  no  longer  required.  The  assistant  United 
States  attorney  moved  that  an  order  or  writ  be  directed  to  the  mar- 
shal, commanding  him  to  cause  the  petitioner  to  be  removed  to  the 
country  whence  he  came. 

S.  O.  Hilborn,  U.  S.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty., 
for  the  United  States. 

A,  P.  Van  Duzer,  for  petitioner. 

HoFFiCAK,  J.  Neither  the  act  of  1882  nor  the  recent  act  of  1884 
makes  any  specific  provision  for  the  disposition  to  be  made  of  Chinese 
persons  found  on  a  proceeding  by  habeas  corpus,  or  by  "a  justice,  judge, 
or  commissioner,''  to  be  unlawfully  within  the  United  States.  That 
any  human  being  claiming  to  be  unlawfully  restrained  of  his  liberty 
has  ft  right  to  demand  a  judicial  investigation  into  the  lawfulness  of 
his  imprisonment,  is  not  questioned  by  any  one  who  knows  by  what 
constitutional  and  legal  methods  the  right  of  liberty  is  secured  and 
enforced  by  at  least  all  English-speaking  peoples.  In  many  of  the 
states  the  refusal  on  the  part  of  the  court  or  judge  to  grant  the  writ 
of  habeas  corpus,  on  a  proper  showing,  is  punished  as  a  misdemeanor. 
When,  therefore,  Chinese  in  large  numbers  arrived  at  this  port,  who 
were  detained  on  board  the  ship  by  the  master,  at  the  instance  of  the 
customs-house  authorities,  their  right  to  demand  the  judgment  of  the 
court  whether  they  were  lawfully  restrained  of  their  liberty  could  not 
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be  gainsaid.  Writs  of  habeas  corpus  were  accordingly  issued  in  hun- 
dreds of  instances.  The  ordinary  course  in  such  cases  is  either  to 
discharge  the  petitioner,  or  to  remand  him  to  the  custody  from  which 
he  was  taken,  when  such  custody  is  found  to  be  lawful.  It  soon  be- 
came apparent  that  the  latter  course,  owing  to  the  number  of  cases^ 
was  impracticable;  "for  the  ship  woald,  in  the  ordinary  course  of  her 
trade,  have  departed  long  before  the  petitions  could  be  heard.  The 
suggestion  by  the  district  attorney  that  *'the  ship  should  be  detained," 
was,  of  course,  rejected :  First,  because  the  restriction  act  conferred 
no  sach  power  on  the  court;  and,  secondly,  because  it  could  not  have 
been  contemplated  by  congress  that  the  traffic  of  a  great  line  of  steam- 
ers should  be  interrupted,  the  intercourse  between  this  city  and  the 
ports  of  China  and  Japan  be  suspended,  and  the  mail  service  be  ob- 
structed, because  it  was  alleged  that  some  of  the  passengers  on  her 
inward-boand  voyage  were  not  entitled  to  land, — passengers  who  had 
been  admitted  on  board  on  presentation  of  certifica^tes  which  the  law 
declared  to  he  prima  facie  evidence  of  their  right  to  enter  the  United 
States. 

When,  therefore,  it  appeared  by  the  return  of  the  marshal  that  he 
was  unable  to  execate  the  order  to  remand  the  petitioner,  the  embar- 
rassing question  presented  itself,  what  was  to  be  done  with  him  ?  The 
twelfth  section  of  the  act  provided  that  ''any  Chinese  person  found  un- 
lawfully within  the  United  States  shall  be  caused  to  be  removed  to 
the  country  wrom  whence  he  came,  by  direction  of  the  president  of 
the  United  States,  and  at  the  cost  of  the  United  States,  after  being 
brought  before  some  justice,  judge,  or  commissioner  of  a  court  of  the 
United  States,  and  found  to  be  one  not  lawfully  entitled  to  be  or  re- 
main within  the  United  States."  It  will  be  observed  that  this  sec- 
tion does  not  confer,  in  express  terms,  any  power  on  the  justice,  judge, 
or  commissioner  to  issue  any  warrant  or  other  order  for  the  purpose 
of  causing  the  person  accused  of  being  unlawfully  within  the  United 
States  to  be  brought  before  him.  We  thought,  however,  that  the  power 
might  be  implied  from  the  provisions  of  the  act,  and  from  the  general 
powers  conferred  on  those  officers  to  inquire  into  alleged  offenses 
against  the  laws  of  the  United  States.  A  more  serious  difficulty  arose 
from  the  entire  omission  in  the  section  of  any  clause  conferring  power 
on  the  justice,  judge,  or  commissioner  to  make  any  order  for  the  re- 
moval of  the  offender  to  the  country  whence  he  came,  or  indicating 
to  whom  such  order  should  be  directed,  or  by  whom  executed.  Here, 
again,  we  were  obliged,  in  order  thus  to  save  the  law  from  total  fail- 
ure, to  hold  that  the  justice,  judge,  or  commissioner  might,  on  finding 
the  person  brought  before  him  "not  to  be  lawfully  within  the  United 
States,"  make  an  order  committing  him  to  the  custody  of  the  mar- 
shal, to  await  "the  direction"  of  the  president.  We  were  at  first  dis- 
posed to  think  that  this  proceeding  before  a  justice,  judge,  or  com- 
missioner was  indispensable.  Had  we  so  held,  a  double  investiga- 
tion would  in  all  eases  have  been  necessary;  it  might  be^  before  the 
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same  jadge  who  bad  heard  the  case  on  the  return  of  the  writ  of  habeas 
corpus.  We  therefore  held,  though  not  without  some  doubt,  that  the 
finding  of  the  court  in  the  habeas  corpus  proceeding  might  be  taken 
as,  or  as  the  equivalent  of,  a  finding  by  a  justice,  judge,  or  commis- 
sioner, mentioned  in  the  twelfth  section  of  the  act. 

In  the  recent  amended  act  of  1884,  the  words  "by  direction  of  the 
president  of  the  United  States"  are  omitted.  But  the  act,  like  the  law 
of  1882,  fails  to  confer  on  any  tribunal  or  officer  authority  to  cause 
the'  person  unlawfully  here  to  be  removed  to  the  country  whence  he 
came.  Neither  does  it  indicate  by  whom  the  removal  is  to  be  effected. 
As  the  amended  act  withdrew  from  the  president  the  authority  to  di- 
rect the  removal,  the  order  of  commitment  could  no  longer  command 
the  marshal  to  hold  the  prisoner  to  await  his  direction.  To  keep  the 
"Chinese  person''  in  prison  or  on  bail  for  an  indefinite  period  was  out 
of  the  question.  To  discharge  him  would  be  to  render  the  act  wholly 
abortive,  except  as  to  those  persons  whose  cases  might  be  heard  in 
time  to  remand  them  to  the  ship  on  which  they  came.  Under  these 
circumstances,  and  to  prevent  the  almost  entire  collapse  of  the  law, 
we,  with  some  hesitation,  held  that  the  court  might  issue  an  order  to 
the  marshal  commanding  him  in  effect  to  cause  the  person  found  to 
be  unlawfully  here  to  be  removed  to  the  country  whence  he  came.  We 
are  aware  that  the  act  does  not  in  terms  confer  on  us  any  authority  to 
pass  and  cause  to  be  executed  a  sentence  of  deportation  on  Chinese  per- 
sons. But,  unless  the  act  be  construed  as  impliedly  giving  us  that 
authority,  it  would  prove  utterly  abortive  as  a  means  of  attaining  the 
object  which  congress  had  in  view.  The  construction  we  have  given 
may  seem  to  many,  perhaps  not  unjustly,  latitudinarian,  and  savoring 
of  judicial  legislation.  It  has  appeared  to  us  unavoidable,  ut  res  m^gis 
valeat  quam  pereat. 

The  foregoing  will  convey  an  idea  of  the  embarrassing  nature  of 
some  of  the  numerous  questions  which  arise  under  the  restriction  acts. 
It  also  serves  to  show  what  has  been  the  justice  of  the  reproaches  so 
freely  cast  upon  the  courts,  that  they  have  been,  from  some  inconceiv- 
able motive,  engaged  in  a  persistent  effort  to  defeat  on  technical 
grounds  the  operations  of  the  law. 

The  motion  of  the  district  attorney  is  granted. 


Digitized  by 


Google 


896  nDEBAL  BBPOBTSB. 

Bx  parte  Davis.* 
(Circuit  Court,  D.  Kentucky.    August  8,  1884^ 

1.  Constitutionaij    Law  —  DiBOBnaNATiOH  —  Efitbot    of    Unoonbtitdtiokal 

Amendment  to  Valid  Act. 

The  yalidity  of  a  constitutional  act  is  not  affected  by  an  amendment  which 
is  unconstitutional,  because  it  discriminates  between  citizena  of  difterent 
states,  and  which  does  not  in  terms  repeal  the  original  act.  The  amendment 
is  void,  and  does  not  by  implication  repeal  the  original  act. 

2.  Bams— Habeas  Corpus. 

An  offender,  convicted  under  the  original  act,  will  not  be  discharged  on  writ 
of  habeas  corpus, 

3.  Same — Conbtruction. 

Doubts  are  to  be  solved  In  favor  of  the  constitutionality  of  legislative  enact- 
ments. 

On  Writ  of  Habeas  Corpus. 

Quigley  dt  Quigley,  for  petitioner. 

Russell  dt  Helm,  for  respondent. 

Babb,  J.  It  appears  from  the  petition  of  the  prisoner,  and  the  re- 
turn of  the  jailer  in  response  to  the  habeas  corpus,  that  Davis  has  been 
indicted  for  seUing  goods,  wares,  and  merchandise  as  a  peddler  with- 
out a  license,  and  that  he  has  been  convicted  and  fined  f  100,  which 
he  has  failed  to  pay  and  is  now  imprisoned  under  the  law.  This 
court  cannot  discharge  the  prisoner  unless  the  law  under  which  he 
has  been  indicted  and  convicted  is  void  because  it  violates  the  con- 
stitution of  the  United  States.  If ,  however,  this  law  is  clearly  a  vio- 
la^on  of  the  federal  constitution,  it  is  the  duty  of  this  court  to  dis- 
charge him.  Bev.  St.  §  753 ;  Ex  parte  McCready,  1  Hughes,  598;  In 
re  Brosnahan,  18  Fed.  Bep.  62.  The  constitution  of  the  United  States 
is  the  supreme  law  and  must  be  obeyed.  The  question  of  whether 
congress  or  the  legislature  of  a  state  has  violated  its  provisions,  is 
always  one  of  delicacy,  and  one  in  which  the  courts  will  solve  doubts 
in  favor  of  the  constitutionality  of  legislative  enactment.  The  peti- 
tioner, Davis,  was  indicted  and  convicted  under  the  provisions  of  the 
eighty-fourth  chapter  of  the  General  Statutes.  The  first  section  of 
this  chapter  provides  that  ''all  itinerant  persons  vending  goods,  wares, 
merchandise,  ♦  ♦  ♦  or  any  other  thing,  *,  *  ♦  shall  be 
deemed  a  peddler;"  and  subsequent  sections  required  all  peddlers  to 
obtain  a  license  to  sell,  and  provided  that  if  any  person  violate  the 
provisions  of  the  chapter  he  shaU  be  fined  f  100,  and  in  default  of 
payment  of  the  fine  shall  be  imprisoned  not  less  than  50  nor  more 
than  100  days  in  the  jail  of  the  county  where  the  o£Fense  was  com- 
mitted. The  General  Statutes  were  passed  in  April,  1873,  and  went 
into  effect  December  1,  1878.    The  legislature,  at  its  next  session, 

1  Reported  by  George  Da  Relle,  Asst.  U.  S.  Atty. 
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passed  an  act,  February  21, 1874,  entitled  "An  act  to  amend  chapter 
84  of  General  Statutes,  title,  '  Peddlers/  "  which  is  as  follows : 

"(1)  Be  it  enacted  by  t?ie  general  assembly  of  tJie  oommomoealth  of  Ken* 
tucky,  that  chapter  eightj-four  of  the  Greneral  Statutes,  title,  <  Peddlers,'  be 
and  the  same  is  hereby  so  amended  that  itinerant  persons  who  are  citizens  of 
this  state,  and  who  vend  exclusively  goods,  wares,  and  merchandise,  which 
are  the  growth,  product,  or  manufacture  of  this  state,  shall  not  be  deemed 
peddlers,  nor  required  to  take  out  license  under  the  provisions  of  said  chap- 
ter/' 

This  amendment  made  a  discrimination  between  citizens  of  this 
state  and  citizens  of  other  states,  and  between  ''goods,  wares,  and 
merchandise  which  are  the  growth,  product,  and  manufacture"  of 
this  state,  and  those  which  are  the  product  or  manufacture  of  other 
states.  This  discrimination  is  clearly  unconstitutional,  {Welton  v. 
Missouri,  91  U.  S.  275;  Guy  v.  Baltimore,  100  U.  S.  434,)  and,  be- 
ing  unconstitutional,  the  amendment  is  null  and  void.  But  this  should 
not  release  the  petitioner,  as  he  was  prosecuted  under  the  original  act, 
unless  the  amendment  has  made  the  original  act  void.  The  original 
act  made  no  discrimination,  and  the  question  is  whether  the  passage 
of  this  amendment,  which  made  a  discrimination,  destroys  the  whole 
act.  The  rule  is  to  sustain  as  much  of  a  legislative  enactment  as  is 
constitutional,  if  it  can  be  done  with  a  proper  regard  to  the  legisla- 
tive will.  This  amisndment  does  not  in  terms  repeal  the  original  law, 
and  if  that  law  is  repealed  in  part,  it  is  because  the  amendment  is  in- 
consistent with  so  much  of  the  original  act.  The  amendment,  being 
unconstitutional,  is  itself  void,  and  hence  did  not  repeal  any  part  of 
the  original  act.  The  original  act  and  the  amendment  of  1874  were 
passed  by  different  legislatures,  and  it  therefore  cannot  be  said  that 
the  original  act  would  not  have  been  passed  except  for  the  amend- 
ment. The  chapter  (84)  is  a  perfect  law  within  itself,  and  we  see  no 
good  reason  why  it  should  not  stand  as  if  the  amendment  had  never 
been  passed. 

If  we  are  correct  in  our  view,  then  the  amendment  of  1874  has  no 
legal  effect,  and  all  itinerants — ^residents  and  non-residents — selling 
goods,  wares,  and  merchandise,  wherever  manufactured,  are  peddlers, 
and  liable  to  be  prosecuted  if  they  sell  without  license.  This  view 
would  not  be  permissible  if  the  state  courts  have  held  this  amendment 
to  be  a  valid  amendment,  and  as  such  engrafted  upon  the  original 
act;  but  I  do  not  understand  that  they  have  so  decided.  The  man- 
uscript opinion  of  the  court  of  appeals,  (Com.  v.  Cecil,  decided  March 
1882,)  decides  no  more  than  that  this  constitutional  question  did  not 
arise  in  that  case;  and  the  same  court,  in  Daniel  v.  Richmond,  78 
Ky.  543,  distinctly  decides  that  a  discrimination  like  the  one  made 
by  this  amendment  is  unconstitutional  and  void.  This  court  can- 
not assumtr  that  the  court  of  appeals  will  declare  this  amendment 
constitutional;  and  being  of  the  opinion  that  the  amendment  is  un- 
constitutional, should  assume  that  the  judicial  department  of  the 
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state  will  regard  it  as  a  nullity,  and  consider  the  original  law  stand- 
ing without  amendment. 

The  petitioner,  should  therefore  be  surrendered  to  the  custody  of 
the  jailer  of  McCracken  county;  and  it  is  so  ojdered. 


In  re  Stbwabt,  Bankrupt. 
{Distrid  Court,  D.  New  Jersey.    July  24, 1884.) 

1.  Bankruptot— DiBOHARGB-GAMiNa— Ret.  St.  ♦  6110. 

The  discharge  of  a  bankrupt  is  not  a  matter  of  right,  but  of  favor,  and  the 
law  may  prescribe  the  terms  on  which  he  may  be  released  from  the  payment  of 
his  debts ;  and  every  person  who  subjects  his  property  to  the  hazard  of  loss  at 
the  gaming  table,  and  loses  what  in  fact  belongs  to  his  creditors,  is  not  within 
the  class  entitled  to  the  benefit  of  the  statute. 

2.  Same— Loss  by  GAKmo — Winkinos— Evidknob. 

The  law  does  not  charge  the  court  with  the  duty  of  ascertaining  whether  or 
not  the  bankrupt's  losses  by  gaming  exceeded  his  winnings,  and  if  it  is  shown 
by  the  evidence  that  he  actually  lost  money  by  gaming  the  court  must  refuse 
him  a  discharge. 

In  Bankruptcy.     Specification  against  discharge. 

Henry  S.  Harris,  for  bankrupt. 

James  Buchanan,  for  petitioning  creditors. 

Nixon,  J.  The  sole  allegation  in  the  specifications  filed  against 
the  discharge  of  the  bankrupt  is  that  he  lost  some  part  of  his  prop- 
erty in  gaming.  This  is  one  of  the  grounds  set  forth  in  section  5110 
of  the  Bevised  Statutes,  which,  when  it  is  proved,  compels  the  court 
to  refuse  the  discharge.  It  is  founded  on  the  idea  that  the  order  of 
discharge  is  not  a  m&tter  of  right,  but  of  favor;  that  the  law  may 
prescribe  the  terms  on  which  the  debtor  may  be  released  from  the 
payment  of  his  debts;  and  that  every  person  who  subjects  his  prop- 
erty to  the  hazard  of  loss  at  the  gaming  table,  and  loses  what  in  fact 
belongs  to  his  creditors,  is  not  within  the  class  entitled  to  the  benefit 
of  the  act.  Such  a  provision  occurred  in  all  the  earlier  English 
bankruptcy  laws,  but  has  not  been  included  in  the  later  acts  con- 
solidating the  law  of  bankruptcy;  nor  is  it  found  in  the  United  States 
bankrupt  act  of  1841.  What  is  gaming?  And  has  the  allegation 
been  proved  in  the  present  case  ?  The  word  has  a  wide  signification. 
It  includes  wagers,  bets,  or  stakes  depending  upon  chance.  Webster 
says  it  is  the  use  of  cards,  dice,  billiards,  or  other  instruments  ac- 
cording to  certain  rules,  with  a  view  to  win  money  or  other  thing 
waged  upon  the  issue  of  the  contest.  .The  specifications  charge  nu- 
merous games  of  chance,  with  cards,  for  money  at  various  places, 
but  especially  at  the  village  of  Washington,  New  Jersey,  the  residence 
of  the  bankrupt.  The  proofs  are  clear  as  to  the  fact  of  the  gambling, 
but  not  very  definite  as  to  the  losses  which  the  bankrupt  sustained. 
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These  were  so  small  thai  the  coansel  for  the  bankrupt,  on  the  argu- 
ment, suggested  that  the  court  ought  to  apply  the  maxim  **de  minimis 
non  curat  lex,"  and  dismiss  the  case.  But  I  am  not  clear  that  I  ought 
to  do  this.  No  such  question  could  arise  under  the  provisions  of  the 
English  bankruptcy  act,  as  they  always  specified  the  amount  that 
must  be  lost  to  authorize  the  court  to  withhold  the  certificate.  But 
our  act  is  different.  The  discharge  must  be  refused,  or,  if  granted, 
must  be  invalidated  on  proof  that  any  part  of  his  property  has  been 
lost  in  gaming.  The  counsel  for  the  bankrupt  also  urged  that  i£  the 
bankrupt  did  not  appear  to  be  a  loser  on  summing  up  the  aggregate 
result  of  his  losses  and  gains,  he  did  not  come  within  the  act.  The 
law  does  not  charge  the  court  with  the  duty  of  going  into  any  such 
calculations.  It  is  not  to  add  up  in  one  column  the  losses  and  in 
another  the  winnings,  and  then  hold  that  the  law  has  been  violated 
or  not,  according  to  the  amounts  of  the  respective  columns.  Such 
an  attempt  was  made  in  Ex  parte  Newman,  2  Glyn  &  J.  329,  but 
was  not  sustained  by  Vice-chancellor  Lbaoh.  In  that  case  the  bank- 
rupt applied  for  the  certificate  of  discharge,  and  the  application  .was 
opposed  on  the  ground  that  he  had  on  a  certain  day  before  the  bank- 
ruptcy lost  £40  by  a  wager  at  a  main  of  cocks.  The  statute  of  6 
Geo.  IV.  €.  16,  §  130,  enacted  "that  no  bankrupt  shall  be  entitled  to 
his  certificate,  etc.,  and  that  any  such  certificate,  if  obtained,  shall 
be  void,  if  such  bankrupt  shall  have  lost  by  any  sort  of  gaming  or 
wagering  in  one  day  twenty  pounds,"  etc.  The  bankrupt  admitted 
the  loss  charged,  but  offered  to  prove  that  on  the  same  day  he  won 
£45  on  another  wager  on  the  same  cocks,  and  that  he  was  winner  in 
the  sum  of  £6.  The  vice-chancellor  held  that  it  was  not  a  question 
of  loss  or  gain,  and  that  the  bankrupt  had  lost  by  gambling  within 
the  meaning  of  the  act.  He  would  not  allow  any  offset  of  the  losses 
by  the  winnings,  and  refused  the  certificate. 

As  the  proofs  here  show  losses,  I  must  hold  that  the  case  comes 
within  the  law,  and  must  refuse  the  discharge. 


SOHNBIDBR   V.  PODNTNBY. 

(Circuit  Oourt,  D,  New  J&rsey.    August  30, 1884.) 

Patents  for  Invention — Kbissue  No.  10,087— Shade- Holder  for  Lamp— In- 

FRXNGBICBNT  OF  COMBCTATION— USB  OP  PaRT  ONLY— INTENTION  OF  INFRINGER. 

Reissued  patent  No.  10,087,  granted  April  11,  1882,  to  Bennett  B.  iSchneider, 
as  assignee  of  Carl  Votti,  the  original  inventor  of  an  *<  improvement  in  shade- 
holders  for  lamps,"  in  which  the  shade-holder  becomes  the  base  of  the  chim- 
ney, and  the  shade  its  top,  retaining  aU  their  own  functions  in  the  lamp,  and 
dispensing  with  a  separate  chimney,  is  a  valid  patent,  and  is  infring<?d  oy  the 
manufacture  and  sale  of  the  shade- holder  without  the  other  part  of  the  inven- 
tion, in  combination  with  which  It  is  useful,  with  intent  that  it  shall  be  used 
by  the  purchaser  in  combination  with  a  chimney  to  perform  the  function  for 
which  it  was  invented. 
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On  Bill,  et^c. 

Livingston  Gifford,  (with  whom  was  A.  Q.  Keashey,)  for  complain- 
ant. 

Wetmore  dt  Jenner,  for  defendant. 

Nixon,  J.  On  the  third  of  October,  1876,  the  United  States  patent- 
office  issued  to  one  Carl  Yotti,  of  Newark,  New  Jersey,  letters  patent 
No.  182,973,  for  "improvements  in  shade-holders  for  lamps."  The 
patentee  stated  in  bis  specifications  that  his  invention  consisted  in 
the  combination  of  a  shade-holder,  made  of  glass, or  other  transparent 
material,  with  the  cone  of  the  burner  of  a  lamp, — the  two  being  so 
constructed  as  to  provide  a  free  access  of  air  outside  and  inside  the 
cone,  in  order  to  produce  a  brilliant  light  without  the  use  of  a  chim- 
ney. After  a  succinct  description  of  the  drawings,  be  states  his  claim 
as  follows : 

"The  combination  of  the  shade,  0,  shade-holder,  B,  constructed  of  trans- 
parent material,  and  provided  with  a  downwardly  extending  socket,  c,  and 
dish-shaped  flange,  d,  with  the  cone,  b,  having  a  flange,  A,  provided  with 
apertures  for  the  admission  of  air  to  the  outside  and  inside  of  the  cone;  the 
whole  arranged  to  operate  without  a  chimney,  substantially  as  set  forth." 

The  attention  of  the  complainants,  who  had  been  engaged  in  the 
lamp  and  glass  business  for  upwards  of  30  years,  was  called  to  the 
invention  in  the  summer  or  autumn  of  1876.  He  states  that  one 
of  his  customers  brought  the  illuminator,  shade  and  burner  to  his 
notice,  and  from  the  moment  he  saw  it  he  considered  it  a  very  val- 
uable improvement,  and  determined  to  get  the  possession  and  control 
of  the  patent.  He  had  an  interview  with  the  inventor,  purchased  the 
sole  right  to  use  the  invention,  and  began  at  once  to  have  a  number 
of  moulds  made  for  the  manufacture  of  glass  shade-holders,  to  be 
used  without  a  chimney,  in  combination  with  lamp  burners  and 
shades.  The  success  of  the  sales  of  the  new  product  was  remarl^able. 
From  October  9,  1876,  to  January  9,  1877,  the  complainant  sold 
57,228.  During  the  first  year  (1877)  the  sales  reached  361,416,  and 
there  was  a  gradual  increase  from  year  to  year  until  1882,  when  the 
yearly  sales  had  run  up  to  602,556. 

A  few  months  after  the  original  patent  was  granted,  it  was  surren- 
dered and  a  reissue  obtained,  numbered  7,511,  and  dated  February 
13,  1877.  It  stated  that  the  invention  consisted  in  a  transparent 
shade-holder,  or  bolder  of  a  material  allowing  the  passage  of  light,  and 
shade  or  globe,,  so  arranged  that  an  ordinary  burner  could  be  used 
without  a  chimney.  The  inventor  then  made  three  specific  claims, 
as  follows:  (1)  In  a  lamp  having  a  burner,  the  combination  of  a 
shade-holder  made  of  a  material  that  will  admit  of  the  passage  of 
light,  and  a  shade  or  globe  arranged  and  constructed  substantially 
as  described,  whereby  the  burner  performs  the  required  functions 
without  the  use  of  a  chimney,  as  set  forth;  (2)  the  shade-holder,  B, 
constructed  of  material  that  will  admit  of  the  passage  of  light,  and 
provided  with  a  downwardly  extended   socket,  c,  and  dish-shaped 
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flange,  d,  with  rim,  E,  in  combination  Vith  a  globe  or  shade,  G,  and 
burner,  A,  of  a  lamp,  as  and  for  the  purposes  herein  set  forth;  (3) 
the  cambihation  in  a  lamp  of  the  burner,  A,  having  perforated  flange, 
a,  and  cone,  6,  the  shade-holder,  B,  with  central  socket,  c,  and  a  shade 
or  globe,  G,  substantially  as  and  for  the  purposes  herein  set  forth. 

The  question  of  the  validity  of  this  reissue  was  first  before  Judge 
Bbnbdigt  in  the  case  of  Schneider  v.  Thill,  5  Ban.  &  A.  665,  and 
aftetwards  before  Judge  Blatchfobd  in  Schneider  v.  Lovell,  10  Fed. 
Bep.  666.  Both  of  these  learned  judges  held  the  reissue  to  be  in- 
valid, and  for  substantially  the  same  reason,  to-wit,  that  the  specifi- 
cation did  not  contain  the  full,  clear,  and  exact  description  of  the 
invention  that  the  law  requires.  After  these  decisions  a  second  re« 
issue  was  applied  for,  and  secured  April  11,  1882,  and  numbered 
10,087.  The  inventor  adds  to  the  drawings  of  the  original  patent 
and  the  first  reissue  the  drawing  of  a  model  which  he  numbers  3, 
and  which  he  says  corresponds  in  size,  as  well  as  in  form  and  pro- 
portions, with  the  model  that  wi^s  filed  with  his  application  for  his 
original  letters  patent,  and  further  states  that  the  firm  and  propor- 
tions of  said  shade-holder  are  weU  adapted  for  use  in  carrying  out 
the  invention.  In  this  reissue  he  claims  as  new :  (1)  In  a  lamp,  the 
combination  of  a  kerosene  burner  with  a  transparent  shade-holder 
and  a  shade,  the  shade-holder  being  adapted  to  rest  upon  the  burner 
in  the  place  adapted  for  the  ordinary  chimney,  the  shade  resting  on 
said  shade-holder,  and  being  formed  so  as  to  converge  from  its  base 
towards  its  top,  and  the  shade  and  shade-holder  together  constituting 
the  draught-inducing  device  for  the  burner,  substantially  as  set  forth. 
(2)  The  shade-holder,  B,  constructed  of  a  material  that  will  admit 
of  the  passage  of  light,  and  provided  with  a  downwardly  extending 
socket,  c,  and  dish-shaped  flange,  d,  with  rim,  e,  in  combination  with 
a  shade,  G,  converging  from  base  to  top,  and  the  kerosene  burner.  A, 
of  a  lamp,  as  and  for  the  purpose  set  forth.  (3)  The  combination 
in  a  lamp  of  the  burner,  A,  having  perforated  flange,  a,  and  cone,  6, 
the  shade-holder,  B,  and  socket,  c,  and  a  shade  converging  from  base 
to  top,  substantially  as  and  for  the  purpose  herein  set  forth.  (4)  The 
combination  of  the  shade,  G,  shade-holder,  B,  constructed  of  trans- 
parent material,  and  provided  with  a  downwardly  extended  socket,  c, 
and  dish-shaped  flange,  d,  with  the  cone,  b,  having  a  flange,  a,  pro- 
vided with  apertures  for  the  admission  of  air  to  the  outside  and  in* 
side  of  the  cone,  the  whole  arranged  to  operate  without  a  chimney, 
substantially  as  specified.  Each  of  these  claims  is  for  a  combina« 
tion  consisting  of  various  elements,  all  of  which  are  old,  except  the 
form  and  construction  of  the  shade-holder,  which  the  inventor  claims 
to  be  new.  He  further  claims  that  by  their  combination  he  has  ob- 
tained a  new  mode  of  operation,  or  a  new  and  useful  result,  to-wit, 
a  lamp  without  a  chimney,  with  a  sufficient  draught  to  produce  a 
good  light. 

The  present  suit  is  brought  on  this  reissuoi  and  the  first  question 
v.2lF,no.6— 26 


Digitized  by 


Google 


102  FSDEBAIi  3£P0BT£B« 

arising  is  whether  the  alleged  defects  of  the  original  patent  and  first 
reissue  have  been  cured  in  the  second.  The  counsel  for  the  com- 
plainants claim  that  they  have  been,  ^nd  base  their  judgment  mainly 
upon  two  facts :  (1)  That  the  testimony  in  this  suit  clearly  reveals 
the  sufficiency  of  the  specifications  of  the  patent  to  all  persons  skilled 
in  the  art ;  and  (2)  that  the  last  reissue  has  supplied  the  defects  which 
the  learned  Judges  Benedict  and  Blatchfobd  found  in  the  first  re- 
issue.  The  evidence,  which  was  wanting  in  the  cases  before  these 
judges,  designates  the  shade  exhibited  in  the  drawings  as  a  student 
lamp  shade  or  its  equivalent,  a  shade  well  known  in  the  art  as  be- 
ing large  at  the  bottom,  thereby  admitting  of  the  reflection  of  the 
light  downward  and  outward,  and  contracted  at  the  top,  thereby  in- 
ducing a  draught.  The  form  and  proportion  of  such  a  shade  are 
well  known,  and  its  characteristics  are  thus  described  in  the  last  re- 
issue : 

"It  will  be  observed  that  the  shade,  C,  which  is  to  fit  on  the  shado-holder, 
converges  from  its  base  towards  its  top,  so  as  to  b^  large  at  the  base  and  consid- 
erably contracted  at  the  top,  whereby  the  upward-tending  rays  from  the  flame 
may  be  mostly  inftrcepted  by  the  shade  and  be  reflected  downward  and  out- 
ward around  the  fount  of  the  lamp,  while  the  equilibrium  of  the  shade  upon 
the  shade-holder  is  such  that  no  means  of  attachment,  other  than  the  flange 
and  rim  of  the  shade-holder,  is  needed  to  prevent  its  falling  off  in  ordinary 
use." 

In  answer  to  Judge  Blatchfobd'b  criticisms  of  the  firat  reissue,  that 
the  proper  proportions  of  the  shade-holder  were  not  stated  or  shown 
in  the  drawings,  the  complainant  caused  a  drawing  to  be  made  of  the 
original  model  on  file  in  the  patent-office  since  the  first  patent  was 
applied  for,  and  annexed  a  copy  to  the  last  reissue,  and  then  states 
that  the  proportions  and  form  there  shown  are  the  best  for  success- 
fully carrying  out  the  invention.  I  am  of  the  opinion  that  in  the 
light  which  he  has  thrown  upon  the  subject-matter  of  the  patent  by 
the  evidence  introduced,  and  in  the  fuller  specifications  of  the  last 
reissue,  he  has  fairly  succeeded  in  bringing  out  the  true  character  of 
the  invention,  to-wit,  a  useful  device  by  which  the  shade-holder  be- 
comes the  base  of  the  chimney  and  the  shade  its  top,  retaining  all 
their  own  functions  in  the  lamp,  and  dispensing  with  a  separate 
chimney. 

The  remaining  question  is  one  of  more  difficulty :  Does  the  testi- 
mony show  that  the  defendant  has  infringed  any  of  the  claims  of  the 
reissue?  It  is  the  general  law,  in  regard  to  combination  claims, 
that  all  the  elements  that  make  up  the  combination  or  their  equiva- 
lents must  be  used  to  constitute  an  infringement.  The  defendant 
is  a  glass  manufacturer,  and  the  charge  against  him  is  that  he  has 
manufactured  and  sold  the  transparent  glass  shade-holder,  which  is 
one  of  the  constituents  of  the  complainant's  combination,  and  the 
only  one  that  is  claimed  to  be  novel  and  that  characterizes  Yotti's 
invention.  As  there  is  nothing  in  the  reissue  which  claims  this 
shade-holder,  except  in  combination  with  the  other  elements,  it  is 
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clear  that  the  making  and  selling  of  it,  standing  alone,  is  not  an  in- 
fringement of  any  of  the  claims.  Bee  Saxe  v.  Hammond,  1  Ban.  & 
A.  632. 

Bat  the  complainant  insists  that  where  there  are  several  tort-feas- 
ors,  each  contributing  elements  which  are  intended  to  be  ased  in  com- 
bination, they  are  all  liable  as  infringers,  and  that  a  snit  may  be 
maintained  against  all,  or  each  one  separately.  The  allegations  of 
the  bill  of  complaint,  as  to  the  infringement  of  the  defendant,  are  (1) 
that  certain  shade-holders,  made  and  sold  by  the  defendant,  are  only 
used  in  Yotti's  combination,  and  are  not  applicable  to  or  useful  for  any 
other  purpose ;  and  (2)  that  the  defendant  knew  this  fact,  and  made 
and  sold  said  shade-holders  with  the  knowledge  that  they  could  be 
used  by  the  purchaser  thereof  in  constructing  said  patented  combina- 
tion in  infringement  of  said  patent,  and  that  he  made  and  sold  them 
for  that  purpose. 

In  regard  to  the  first  allegation,  the  complainant's  expert,  Brevoort, 
and  his  agent  in  patent  matters,  Hanford,  both  explicitly  state  that 
they  know  of  no  other  uses  to  which  the  shade-holder,  made  by  the 
defendant  and  complained  of  by  the  complainant,  can  be  applied,  ex- 
cept in  combination  with  the  other  devices  of  the  Yotti  patent,  and 
that  they  never  heard  of  their  being  put  to  any  other  use.  This  tes- 
timony stands  uncontradicted  except  by  the  suggestion  of  defendant's 
counsel  of  possible  use  to  which  such  shade-holders  might  be  ap< 
plied.  I  recollect  nothing  from  the  defendant  himself  or  from  any 
of  his  witnesses  which  shows,  in  fact,  any  other  application. 

As  to  the  second  allegation,  referring  to  the  intent  of  the  defend- 
ant in  his  manufacture  of  the  shade-holder,  I  think  it  is  fairly  to  be 
inferred,  (1)  from  the  conversation  of  the  defendant  with  Hanford; 
(2)  from  his  attempts  to  get  from  the  complainant  an  exclusive  right 
to  manufacture  the  shade-holders;  (9)  from  the  tenor  of  the  circulars 
that  he  prepared  and  sent  out;  and  (4)  from  his  absolute  silence 
when  upon  the  witness  stand,  in  regard  to  any  other  use  for  which 
he  manufactured  them,  that  his  intent  in  making  and  selling  them 
was  to  have  them  used  in  combination  with  the  other  devices  of  the 
complainant's  patent. 

The  law  in  such  cases  has  been  quite  definitely  settled.  The  first 
case  to  which  I  would  allude  is  the  leading  one  of  Wallace  v.  Holmes, 
5  Fisher,  37.  The  patent  there  was  also  for  an  improved  lamp, 
consisting  of  the  combination  of  several  parts.  The  alleged  infringe- 
ment was  for  the  manufacturing  and  selling  one  of  the  elements  of 
the  combination,  to-wit,  the  burner.  It  was  used  in  combination 
with  a  chimney,  and  the  purchasers  of  the  burners  were  expected  to 
go  into  the  market  and  procure  the  chimneys  from  other  manufactur- 
ers. Judge  WooDBUFF  held  that  the  defendants  could  not  protect 
themselves  by  invoking  the  well-settled  rule  that  where  a  patent  is 
for  a  combination  merely,  it  is  not  infringed  by  one  who  uses  one  or. 
more  of  the  parts,  but  not  all,  to  produce  the  same  results,  either  by 
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themselves  or  by  the  aid  of  other  devices;  bat  that  if  one  party  con- 
sented to  make  the  burner,  and  another  party  the  chimney,  and  each 
was  sold  to  be  used  with  the  other,  the  parties  mast  be  deemed  to 
be  joint  infringers  of  the  patent,  and  that  each  was  liable  for  all 
the  damages.  The  learned  judge  drew  the  inference  of  an  actual 
concert  between  the  parties  from  the  nature  of  the  case,  and  the  dis- 
tinct efforts  of  the  defendants  to  bring  the  burner  in  question  into 
use,  which  could  only  be  done  by  adding  the  chimney.  He  adoiitted 
that  he  found  no  proof  that  the  defendants  had  made  an  actual  pre* 
arrangement  with  any  particular  person  to  supply  the  chimney  to  be 
added  to  the  burner;  '*but,"  says  he,  '*every  sale  they  make  is  a  pro- 
posal to  the  purchaser  to  do  this,  and  his  purchase  is  a  consent  with 
the  defendants  that  he  will  do  it,  or  cause  it  to  be  done.  The  de- 
fendants are,  therefore,  active  parties  to  the  whole  infringement,  con- 
senting and  acting  to  that  end,  manufacturing  and  selling  for  that 
purpose." 

The  principle  of  the  above  case,  after  careful  consideration,  was 
indorsed  by  this  court  in  Turrell  v.  Spaeth,  8  0.  G.  986;  by  Judge 
Shbpley  in  Saxe  v.  Hammond,  1  Ban.  &  A.  652;  by  Judge  Lowblii 
in  Bowker  v.  Dows,  3  Ban.  &  A.  618;  and  again  by  the  same  learned 
jodge  in  Richardson  v.  Noyes.  10  0.  6.  507. 

Let  a  decree  be  entered  for  the  complainant,  with  costs,     r 


ELlvemeyeb  v.  Bandall. 

{OircuU  0<ntrt,  D.  New  J&rnoy,    July  31, 1884.) 

1.  Patent— ToPHAM'8  Patent  for  *' Improvements  in  Spittoons. •• 

The  inyention  claimed  by  Topham  in  his  second  claim  of  reissued  letters  pat- 
ent (No.  6,614)  is  void  for  want  of  novelty. 

%.  Same— Void  Expanded  Claim— Effect  as  to  Other  Claims. 

Although  a  reissue  may  be  void  as  to  new  or  expanded  claims,  it  may  still  be 
held  good  for  claims  that  are  not  expanded,  or  which  do  not  show  a  different 
invention  from  the  original  patent. 

In  Equity. 

Wetmore,  Jennet  d  Thompson,  for  complainant. 

A.  B.  Cruikshank,  (with  whom  was  F.  P.  Fitch,)  for  defendants. 

Nixon,  J.  This  bill  is  filed  for  the  alleged  infringement  of  the 
second  claim  of  Topbam's  reissued  letters  patent  No.  5,514,  and  dated 
July  29,  1873,  for  "improvement  in  spittoons."  The  claim  is  as  fol- 
lows: 

"(2)  The  arrangement  of  the  weight  between  the  two  layers  or  thicknesses 
of  material  of  which  the  bottom  of  the  spittoon  or  similar  vessel  is  comppsed, 
Bubstantiajij  as  and  for  the  purposes  specified." 
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Three  defenses  are  set  np :  (1)  The  invalidity  of  the  reissue,  as 
for  a  different  invention  from  the  original;  (2)  the  want  of  novelty 
of  the  invention,  in  view  of  the  prior  state  of  the  art;  (8)  non-in- 
fringement. 

1.  The  first  cannot  be  maintained.  The  objection  to  the  reissue 
is  that  the  first  claim  thereof  is  an  expansion  of  the  first  claim  of  the 
original  patent,  which  applied  the  invention  only  to  spittoons,  pails, 
and  vessels  made  of  paper;  whereas,  the  reissue  is  designed  to  make 
it  applicable  to  all  spittoons,  pails,  or  vessels,  liable  to  be  over- 
turned, without  regard  to  the  material  of  which  they  are  composed. 
As  the  present  suit  is  not  upon  the  first  claim,  it  is  unnecessary  to 
express  any  opinion  concerning  the  correctness  of  such  an  objection. 
The  second  claim  of  the  reissue,  for  the  infringement  of  which  dam- 
ages are  demanded,  is  the  same  as  the  second  claim  of  the  original, 
and  it  is  now  well  settled  that,  although  a  reissue  may  be  void  as  to 
new  or  expanded  claims,  it  may  still  be  held  good  for  claims  that  are 
not  expanded,  or  which  do  not  show  a  different  invention  from  the 
original  patent. 

2.  The  second  alleges  a  want  of  novelty.  Waiving  any  expression 
of  opinion  in  regard  to  the  several  patents  which  the  defendant  put 
in  evidence  to  show  anticipation  of  Topham's  second  claim,  I  cannot 
resist  the  conviction  that  his  alleged  invention  was  in  public  use  in 
Chicago  before  the  date  of  the  issue  of  his  patent,  to-wit,  August  2, 
1870,  which,  in  the  absence  of  all  proof  to  the  contrary,  must  be  re- 
garded, for  the  purposes  of  this  case,  as  the  date  of  his  invention.    * 

Six  witnesses  have  been  called — three  by  the  complainant  and 
three  by  the  defendant — ^in  regard  to  the  manufacture  and  sale  of 
cuspidors  by  the  firm  of  Grerar,  Adams  &  Co.,  carrying  on  business 
at  Nos.  11  and  13  Wells  street,  Chicago,  during  the  years  1868, 
1869,  and  1870.  They  all  agree  in  the  statement  that  during  these 
years  large  quantities  of  cuspidors  with  weighted  bottoms  were  sold 
to  railroads  and  hotels,  and  that  they  were  generally  loaded  with  lead, 
or  mixtures  of  scrap  metal  melted  together.  But  Sararan  MuUer, 
who  packed  all  the  goods  manufactured  by  the  firm,  and  Joseph 
Eruselin,  one  of  the  workmen, 'testify  that  at  the  beginning  and  dur- 
ing the  year  1868  a  number  of  spittoons  or  cuspidors  were  manu- 
factured, loaded  with  sand  in  the  bottom,  and  that  when  sand  was 
used  it  was  secured  and  held  in  place  by  a  tin  plate,  which  was  sol- 
dered above  and  on  the  top  of  the  sand,  and  which  formed  the  inside 
bottom  of  the  vessel.  One  of  the  members  of  the  firm,  Mr.  McGregor 
Adams,  confirmed  their  testimony  to  the  extent  of  asserting  that, 
while  he  does  not  remember  seeing  the  sand  used,  he  has  a  positive 
recollection  that  the  workmen  told  him,  Cliiring  the  year,  that  they 
were  making  cuspidors  and  loading  their  bottoms  with  sand,  secured 
by  a  metal  plate  over  the  sand.  MuUer  and  Kruselin  enter  into  such 
particulars  in  regard  to  the  sand  being  brought  from  the  lake  to  the 
manufactory  in  barrels,  and  its  frequent  use  by  them  in  the  manu- 
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factare,  that  their  evidence  mast  be  accepted  as  trae.  The  fact  is 
uncontradicted,  except  by  the  negative  statement  of  the  three  wit- 
nesses summoned  by  the  defendant,  who  are  able  only  to  say  that 
they  have  no  recollection  that  sand  was  ever  used  by  the  firm  in 
weighting  the  bottom  of  spittoons  or  cuspidors. 

The  invention  claimed  by  Topham  in  his  second  claim  is  so  accu- 
rately described  by  these  manufactures  of  the  Chicago  firm,  anticipat- 
ing the  date  of  his  patent,  that  I  must  hold  the  olium  to  be  void  for 
want  of  novelty,  and  dismiss  the  bill  of  complaint,  with  oosts. 


Havembteb  v.  BonnbUi  and  others. 

(Oircuit  Courts  D,  New  Jeney.    July  31, 1884.) 

Patent— Bottoms  of  Cuspidors— DramasAL  of  Bill. 

Law  announced  in  decision  in  case  of  Havemeyer  v.  Randail^  anto,404,  applied 
to  this  case. 

In  Equity. 

Nixon,  J.  For  the  reasons  assigned  in  the  case  of  The  Same  Com- 
plainant V.  Randall,  ante,  404,  in  which  the  same  questions  are  in- 
volved, the  above  bill  of  complaint  must  be  dismissed,  with  costs; 
and  it  is  ordered  accordingly. 


WoBDEN  and  another  v.  Bbabls. 
{Cireuit  Oourt,  D,  New  Jersey.    Julj  22, 1884.)  ~ 

1.  PATBirr  Law — Judombitt  in  Tbial  of  Save  Issues  bbfobb  Anotheb  Court. 

In  hearing  a  case  formerly  tried  before  another  court,  no  new  qaestion  being 
suggested  or  newly-discovered  evidence  adduced,  the  Judgment  of  the  former 
court  should  be  assumed  to  have  been  correct. 

2.  Same— Patent  Whip-Holders— Invalid  Claim— Costs— Rev.  St.  4  4922. 

The  invalidity  of  a  new  claim  in  a  reissue  docs  not  render  a  patent  void  or 
impair  the  validity  of  the  first  claim,  and  suits  may  be  maintained  on  the  parts 
which  the  patentee  is  entitled  to  hold,  although  if  such  suits  are  commenced 
before  a  disclaimer  is  entered  no  costs  can  be  recovered. 

In  Equity. 

Sprague  d  Hunt,  for  complainants. 

T.  P.  Fitch,  for  defendant. 

Nixon,  J.  This  is  a  snit  in  equity,  brought  for  the  infringement 
of  the  first,  second,  and  third  claims  of  certain  reissued  letters  pat- 
ent, dated  February  18,  1879,  and  numbered  8,581,  for  "improve- 
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ment  in  whip -holders."     The  original  letters  patent,  No.  70,075,  were 
issued  October  22,  1867,  with  a  single  claim,  as  follows : 

'*The  shape  and  construction  of  the  whip-holder,  and  the  connection  of  the 
two  sectional  halves  by  hinges  or  joints,  in  such  a  manner  as  to  hold  the 
whip,  when  inserted,  closely  and  firmly,  by  clasping  the  same  at  the  top  and 
bottom  of  the  holder  at  the  same  time,  the  holder  being  formed  of  metal,  cast 
or  pressed  into  proper  shape,  substantially  as  and  for  the  purpose  set  forth 
and  described. " 

In  the  reissue  four  claims  are  substituted  for  the  one  claim  of  the 
original,  as  follows : 

''(1)  A  whip-holder  consisting  of  the  parts.  A,  B,  of  double  conical  shape, 
and  connected  together  at  the  bilge  by  a  pivotal  Joint,  substantially  as  de- 
scribed. (2)  A  whip-holder  divided  throughout  its  length  into  two  parts 
hinged  together,  so  that  the  holder  will  disclose  a  large  opening  for  the  recep- 
tion of  the  whip,  and  will  be  closed  at  its  top  around  the  whip  when  the  same 
is  inserted  into  the  holder,  substantially  as  set  forth.  (8)  A  whip-holder  com- 
posed of  two  parts  hinged  together,  with  the  inner  edges  of  each  part  cut 
away  from  the  point  of  hinging  to  the  ends,  to  allow  the  parts  to  work  upon 
the  joints,  without  overlapping  each  other,  substantially  as  described.  (4)  A' 
whip-holder  composed  of  two  parts  of  double  conical  shape,  hinged  together 
as  described,  and  wherein  one  of  the  halves  of  the  holder  is  provided  with 
loops  or  fastenings,  by  means  of  which  the  holder  is  attached  to  a  carriage 
seat  or  dash-board,  substantially  as  specified.  *' 

In  the  case  of  Worden  v.  Fisher^  pending  in  the  Sixth  circuit,  and 
reported  in  11  Fbd.  Bbp.  505,  his  honor,  Judge  Brown,  seems  to 
have  carefully  considered  the  question  of  the  validity  of  this  reissue, 
and  he  came  to  the  conclusion  (1)  that  the  first,  second,  and  third 
claims  were  valid, — regarding  them  as  not  expanding  the  claim  of 
the  original  patent,  but  only  making  it  more  definite  and  particular; 
and  (2)  that  the  fourth  claim:  was  void  because  it  embraced  loops  or 
fastenings,  by  means  of  which  the  holder  was  attached  to  the  car- 
riage or  dasher,  the  same  being  a  mechanical  contrivance  that  ap- 
peared nowhere  in  the  original  patent. 

The  present  action  is  brought  against  the  person  who  was  the 
manufacturer  of  the  whip-sockets  which,  in  the  above  case,  were  ad- 
judged to  infringe  the  reissued  letters  patent  of  the  complainants. 
We  have  the  same  issues  here  which  were  passed  upon  by  the  circuit 
court  there.  No  new  question  has  been  suggested,  or  newly- dis- 
covered evidence  adduced,  tending  to  change  or  modify  the  adjudi- 
cation in  that  case.  Under  these  circumstances  I  am  not  willing  to 
sit  in  review  of  the  decision  of  the  learned  judge  who  determined 
the  case,  but  feel  myself  bound  to  assume  that  he  was  correct  in  find- 
ing the  reissue  valid  as  to  the  first  three  claims,  and  that  the  whip- 
sockets  manufactured  by  the  defendant  infringe  the  complainant's 
patent. 

But  another  and  more  difficult  question  has  been  brought  to  my 
attention.  The  decree  in  Worden  v.  Fisher,  supra,  was  entered  Feb- 
ruary 7,  1882,  in  which  the  court  decided  against  the  validity  of  the 
fourth  claim.     This  suit  was  commenced  about  a  month  afterwards^ 
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in  March  of  the  same  year.  When  the  oaase  came  on  for  final  hear, 
ing,  the  counsel  for  the  defendants  moved  to  dismiss  it,  on  the 
ground  that  the  complainant  had  been  guilty  of  unreasonable,  delay 
in  entering  a  disclaimer  to  the  fourth  claim,  which  had  been  adjudi- 
cated void.  The  motion  was  based  on  section  4922  of  the  Revised 
Statutes,  which  provides  that  whenever,  through  inadvertence,  acci- 
dent, or  mistake,  and  without  any  willful  default,  or  intent  to  defraud 
the  public,  a  patentee  has,  in  his  specification,  claimed  to  be  the 
original  and  first  inventor  of  any  material  or  substantial  part  of  the 
thing  patented,  of  which  he  was  not  the  original  and  first  inventor, 
such  patentee  may  maintain  a  suit  at  law  or  in  equity  for  the  in- 
fringement of  any  part  thereof,  which  was  bona  fide  his  own,  if  it  is 
a  material  part  of  the  thing  patented,  and  distinguishable  from  the 
parts  claimed  without  right.  But  in  every  such  case  no  costs  shall 
be  recovered  unless  the  proper  disclaimer  has  been  entered  in  the 
patent-office  before  the  commencement  of  the  suit ;  and  no  patentee 
shall  be  entitled  to  the  benefits  of  the  section  if  he  has  unreasonably 
neglected  or  delayed  to  enter  a  disclaimer.  In  answer  to  such  a  mo- 
tion, it  might,  perhaps,  be  sufficient  to  say,  as  was  said  by  Justices 
Nelson  and  Hall  in  Burden  v.  Corning^  2  Fisher,  498,  that  the  de- 
fense of  unreasonable  neglect  or  delay  in  filing  a  disclaimer  must  be 
set  up  in  the  answer  before  it  can  be  considered  by  the  court.  But 
if  that  be  waived  as  technical,  the  statute  certainly  requires  that  the 
part  of  the  thing  patented  which  is  claimed  without  right,  must  be 
a  material  and  substantial  part  of  the  invention,  in  order  to  render 
a  disclaimer  necessary.  It  was  so  held  in  HaU  v.  Wiles,  2  Blatchf. 
G.  G.  104,  and  the  decision  has  been  since  approved  and  followed. 

The  rejected  claim  in  the  reissue  does  not  embrace  any  material  or 
substantial  part  of  the  invention  secured  by  the  original  patent.  It 
has  been  declared  void  because  it  was  not  in  the  original  specifica- 
tion and  claim.  It  refers  mainly  to  the  method  of  attaching  or  fast- 
ening the  whip-socket  to  the  carriage  or  dash-board,  and  is  no  part 
of  the  socket  itself,  which  embodies  the  invention  patented.  No 
complaint  is  made  as  to  its  infringement.  It  was  not  included  in  the 
pending  suit,  and  hence  the  defendants  have  not  been  prejudiced  in 
the  defenses  set  up  in  their  answer  for  want  of  a  disclaimer. 

The  case  of  Gage  v.  Herring,  107  U.  S.  646,  8.  G.  2  Sup.  Ct.  Rep. 
819,  is  an  authority  for  holding  that  the  invalidity  of  a  new  claim  in 
a  reissue  does  not  render  the  patent  void  or  impair  the  validity  of  the 
first  claims,  and  that  suits  may  be  maintained  on  the  parts  which 
the  patentee  is  entitled  to  hold,  although  if  such  suits  are  commenced 
before  a  disclaimer  is  entered  no  costs  can  be  recovered. 

The  complainants  are  entitled  to  a  decreCi  without  costs,  and  it  is 
ordered  accordingly. 
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Thb  Eatie  Collinb. 
{i)iariei  Otmrt,  D.  Delaware.    Jolj  29«  1884.) 

?.    SALVAOB— ?OBLTO  POLIOT. 

Salvage  exceeds  a  fair  remuneration  for  work  and  labor,  the  excess  being  In- 
tended, upon  principles  of  sound  public  policy,  not  only  as  a  reward  to  the 
particular  salvor,  but  also  as  an  inducement  to  others  to  render  like  services. 

2.  Same— Wakt  of  Skill  or  ENiERar  on  Part  of  Salyor. 

But  salvage  may]  be  reduced  by  want  of  skill  or  energy  displayed  by  the  sal« 
vors,  or  even  forfeited  by  their  misconduct  or  gross  negligence. 

8.  Bamb— Stranded  Vessel. 

Where  salvors,  having  the  management  of  the  business,  fail  to  get  a  stranded 
vessel  afloat  at  the  first  high  water  at  which  she  might  have  been  floated,  had 
they  employed  the  proper  means,  they  must  be  considered  as  having  failed  in 
point  of  skill  and  energy,  and  must  sufl!er  the  just  and  legal  consequences  of 
such  failure,  notwithstanding  they  may  have  saved  the  vessel  and  cargo. 

4.  Same — Mistake  or  Aooidbnt. 

Where,  by  mistake  or  accident,  salvors,  in  attempting  to  haul  off  a  stranded 
vessel,  misplace  a  beach-anchor  and  thereby  unnecessarily  prolong  the  work, 
they  will  not  be  entitled  to  a  compensation  much,  if  any,  in  excess  of  their  act- 
ual expenses. 

In  Admiralty. 

Henry  R.  Edmunds  and  Theodore  M.  Etting,  for  libelants. 

Henry  Flanders  and  Curtis  Tilton,  for  claimants. 

Wales,  J.  The  schooner  Katie  Collins,  laden  with  lumber  and 
bound  from  Jacksonville,  Florida,  to  Perth  Amboy,  New  Jersey,  went 
ashore  on  the  Yiginia  coast,  about  seven  miles  south  of  Ghincoteague 
island,  at  midnight  on  the  thirtieth  of  October,  1881.  The  disas* 
ter  was  attributed  to  mistaking  the  Ghincoteague  Jight,  on  her  star- 
board bow,  for  the  head-light  on  a  steam-ship.  The  next  day  her 
captain  sent  a  message  to  the  nearest  telegraph  station,  to  be  for- 
warded to  the  libelants  at  Norfolk,  Virginia,  requesting  them  to  come 
to  his  assistance  at  once.  This  message  was  received  by  the  libel- 
ants at  12  o'clock  M.  on  the  first  of  November,  and  they  immedi- 
ately made  preparations  to  go  to  the  relief  of  the  stranded  vessel, 
distant  about  80  miles  from  Norfolk  and  50  miles  from  Cape  Charles. 
The  wrecking  schooner  B.  &  J.  Baker,  of  100  tons  burden,  owned  by 
the  libelants,  supplied  with  a  beach-anchor,  hoisting  engine,  steam- 
pump,  and  other  necessary  appliances  used  in  the  wrecking  business, 
with  a  crew  of  eight  men  all  told,  left  Norfolk  the  same  night,  in  tow 
of  the  tug  Nettie,  for  Hampton  roads.  On  the  morning  of  November 
2d,  the  Baker  was  taken  in  tow  by  the  Battler,  a  larger  tug,  which 
had  come  from  Baltimore  by  order  of  the  libelants,  and  was  brought 
round  to  the  vicinity  of  the  Collins,  coming  to  an  anchor  a  few  miles 
to  the  southward,  for  fear  they  might  pass  her  in  the  dark.  Early 
on  Thursday,  November  3d,  Nelson,  the  wreck-master  in  charge  of 
the  expedition,  anchored  directly  off  the  Collins,  at  the  distance  of 
about  200  fathoms.    His  first  step  was  to  take  the  soundings,  rowing 
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as  nearly  in  a  straight  line  from  the  Baker  to  the  Collins  as  he  conld. 
He  found  the  depth  of  water  at  the  Baker  three  fathoms,  running 
in  at  that  depth  for  about  100  yards;  then  it  rapidly  shoaled,  until 
in  two  casts  he  had  less  than  two  fathoms,  next  nine  feet,  and  at  the 
stern  of  the  Collins  between  six  and  seven  feet,  with  the  breakers 
close  to  her  bow.  The  Collins  drew  11}  feet  aft  and  10}  forward, 
and  was  heading  nearly  north-west.  The  coast  line  here  runs  south- 
south-west.  From  200  to  400  yards  to  the  north  of  and  parallel 
with  the  Collins  was  a  reef  formed  by  the  Assawaman  inlet,  and  ex- 
tending some  considerable  distance  seaward.  After  placing  the  hoist- 
ing engine  on  the  Collins,  the  wreck-master,  with  the  aid  of  the 
crews  of  the  Baker  and  the  Battler,  attached  the  cable  to  the  wreck, 
preparatory  to  putting  the  beach-anchor  in  position.  The  tug  then 
took  the  Baker  in  tow,  nnder  the  command  of  Nelson,  and,  to  use 
his  own  words,  "  When  I  got  near  the  direction  where  I  wanted  to 
place  the  beach-anchor,  his  tow-line  parted  and  I  let  go  the  beach- 
anchor,  which  was  then  as  near  a  right  angle  from  the  line  of  break- 
ers where  the  schooner  laid  as  I  could  judge.  Hove  taut,  and  the 
vessel  moved  some  that  night  astern  at  high  water."  The  whole  of 
this  day  had  been  spent  as  thus  described,  and  on  the  supposition 
that  there  would  be  no  further  use  for  the  tug,  it  was  discharged. 
On  November  4th  steam  was  raised  in  the  bolster,  and  the  cable 
hauled  taut,  but  the  vessel  did  not  move  because  there  was  no  tide. 
Nelson  thought  she  moved  some  on  the  night  tide.  November  5th 
the  weather  was  stormy,  some  sea  washing  over  the  starboard  side 
of  the  Collins,  and  no  effort  was  made  to  haul  on  the  evening  tide. 
The  sea  went  down  some  time  after  9  o'clock.  On  Sunday,  the  6th, 
she  went  astern,  but  there  was  no  increase  in  depth  of  water,  and 
the  vessel  still  remained  about  two  and  a  half  feet  in  the  sand  and 
mud,  at  high  water,  the  rise  and  fall  being  then  about  four  feet. 
On  Monday,  the  7th,  the  vessel  continued  to  move  astern.  On  this 
day  the  Baker  slipped  her  moorings  and  sailed  to  the  southward 
for  a  harbor,  it  being  very  rough  at  the  time,  and  the  sea  washing 
over  her  bow.  By  the  departure  of  the  Baker  the  wreck-master  was 
left  with  eight  men,  including  four  belonging  to  the  Collins,  two  of 
the  latter  being  disabled  by  sickness  and  working  only  half  time.  On 
Tuesday,  the  8th,  part  of  the  deck-load  was  thrown  overboard,  con- 
sisting of  car  stuff,  pitch  pine,  and  very  heavy,  and  that  night  she 
moved  some  astern  at  high  water.  At  this  time  she  was  leaking  some, 
and  resort  was  had  to  the  hand-pumps.  Wednesday,  the  9th,  the 
work  of  throwing  off  the  deck-load  was  prosecuted  more  rapidly  by  the 
aid  of  the  steam-hoister,  the  object  being  to  lighten  the  vessel  at  the 
stem,  and  the  pumping  was  continued.  .Thursday,  November  10th, 
the  cable  was  hauled  some  on  both  tides,  and  by  keeping  the  pumps 
at  work  six  feet  of  water  in  the  hold  were  reduced  to  three.  Since 
Tuesday  she  had  been  hauled  75  feet  or  more.  On  Friday  and  Sat- 
urday there  were  some  movements  astern.     On  Sunday,  the  13th, 
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after  the  vessel  had  stopped  moving  astern  on  the  morning  tide,  the 
steam-pump  and  boiler  were  brought  on  board  from  the  Baker,  which 
had  that  day  returned  to  her  anchorage  off  the  Collins,  and  the  latter 
was  pumped  out  between  9  and  10  o'clock,  and  hauled  some  astern 
that  night.  Monday  morning,  the  14th,  the  tug  Battler  arrived,  in 
answer  to  a  requisition  made  by  Nelson  on  the  libelants  at  Norfolk, 
during  the  absence  of  the  Baker,  for  a  steam-pump,  and  brought  three 
extra  men  for  the  wrecking  crew.  The  Collins  was  hauled  some 
astern  on  the  morning  tide,  but  scarcely  moved  at  evening,  as  the  tide 
did  not  make  much,  and  there  was  very  little  sea.  Nelson  says  he 
expected  to  see  her  float  on  that  night's  tide,  and  kept  the  tug  there 
to  tow  her  up  to  Wilmington.  Lib.  test.  56.  On  Tuesday,  the  15th, 
the  sea  being  smooth,  the  tug  went  along-side  of  the  Baker,  and  their 
joint  crews  hoisted  the  beach-anchor.  *'The  tug  boat  towed  us  out 
from  the  schooner  Katie  Collins  the  full  length  of  the  cable  and  chain. 
Then  we  let  go  the  anchor."  (The  respondent's  witness,  Lewis,  says 
that  after  the  anchor  had  been  shifted,  the  hawser  was  "straight 
astern."  Besp.  test.  51.)  "I  then  discharged  the  steam-tug,  as  the 
wind  was  westerly,  and  making  very  low  tide  and  smooth  sea."  '*  We 
hove  some  on  the  cable  that  night,  but  the  vessel  did  not  seem  to 
move  any.  I  think  we  hove  by  the  windlass."  Lib.  test.  57.  Wed- 
nesday, the  16th,  was  occupied  in  securing  the  remainder  of  the  deck- 
load  and  moving  it  forward  so  as  to  trim  the  schooner  by  the  head. 
The  tide  was  very  low,  and  the  vessel  leaked  very  little  while  lying  still 
in  a  bed  of  sand.  Thursday,  the  17th,  "we  hauled  on  the  vessel  by  the 
windlass;  she  moved  very  little."  Friday,  the  18th:  "It  began  to 
make  some  sea  during  the  latter  part  of  the  night  before,  and  about 
between  12  and  1  o'clock  I  got  up,  and  at  2  o'clock  had  all  hands  on 
deck,  and  the  vessel  began  to  go  astern."  Nelson,  Lib.  test.  59.  Be- 
fore the  tide  fell  the  Katie  Collins  was  afloat.  The  distance  of  the 
beach-anchor  in  its  first  place  from  the  Collins  was  175  fathoms  or 
more,  in  a  8.  8.  E.  direction,  and  half  of  the  cable  had  been  hauled 
in  before  the  anchor  was  lifted  and  changed  to  another  position.  "I 
changed  it  because  I  wanted  to  discharge  the  steamer,  as  the  wind 
was  westerly  and  I  knew  it  would  take  some  little  time  before  the  ves- 
sel would  float,  as  a  westerly  wind  makes  low  tides  and  a  smooth  sea." 
Nelson,  Lib.  test.  64.  Keeping  the  steam-pump  on  board,  Nelson 
took  command  of  the  Collins,  and  sailed  the  same  morning  for  Wil- 
mington. The  wind  was  strong  and  fair,  but  the  rudder-stock  was 
sprung  and  the  vessel  steered  badly.  On  Saturday,  the  19th,  between 
5  and  6  a.  m.,  she  ran  aground  to  the  northward  of  ship  John  Light, 
in  the  Delaware  bay,  and  laid  there  until  about  dark,  when  she  was 
spoken  by  the  tug  Inca  and  taken  in  tow  to  the  Christiana,  where  she 
arrived  the  same  night.  This  is  substantially  the  wreck-master's 
narrative  of  the  work,  as  it  progressed  from  day  to  day,  of  hauling  off 
the  Collins  and  bringing  her  to  Wilmington. 

After  testimony  had  been  taken  on  both  sides,  and  before  the  ar- 
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gument  in  the  eonrt,  a  motion  was  made  on  the  part  of  the  respond- 
ent for  leave  to  amend  his  answer  by  striking  out  the  last  sentence 
thereof,  and  inserting  in  lieu  of  the  same  these  words,  to- wit : 

''On  the  contrary  the  respondent  avers,  by  reason  of  the  premises,  and  by 
reason  of  the  damage  and  injury  done  to  said  schooner  by  the  unskillful  man- 
ner  in  which  said  salvage  services  were  performed,  the  libelants  have  either 
wholly  forfeited  all  claim  to  a  salvage  reward,  or  should  be  awarded  such  a 
sum  as  will  place  their  claim  as  in  the  lowest  order  of  merit,"  etc 

Due  notice  was  given  to  the  libelants  of  the  intention  to  submit  this 
motion,  and  of  the  taking  of  additional  testimony  under  the  amended 
answer.  I  can  see  no  valid  objection  to  the  allowance  of  this  motion 
under  the  twenty-fourth  admiralty  rule,  and  as  it  is  made  to  the  dis- 
cretion of  the  court,  it  has  been  granted  without  terms.  From  the 
additional  testimony  it  appears  that  about  two  months  before  the 
Collins  went  ashore  she  had  been  largely  repaired,  nearly  rebuilt,  and 
that  after  she  was  hauled  off  upwards  of  |2,000  were  expended  in 
putting  her  in  good  condition.  The  answer,  as  originally  filed,  denies 
that  the  officer  and  men  employed  by  the  libelants  were  skilled  for 
the  salvage  service  by  them  undertaken,  "but,  on  the  contrary,  said 
officer  did  not  evince  a  high  degree  of  intelligence  in  directing  his  ef- 
forts, and  spent  twelve  days  in  fruitless  exertion,  and  finally  aban- 
doned a  course  of  action  which  the  master  of  the  schooner,  from  the 
beginning,  condemned  and  protested  against." 

It  is  contended  by  the  respondent  that  the  work  of  getting  the  ves- 
sel off  was  unnecessarily  prolonged  by  the  want  of  good  judgment 
and  intelligent  action  on  the  part  of  the  salvors,  and  that  in  conse- 
quence of  this,  and  of  their  unskillful  management,  the  vessel  was 
badly  strained  and  damaged  by  pounding  on  the  beach  for  so  many 
days,  when  by  proper  means  and  well-directed  efforts  she  could  )iave 
been  floated  in  a  few  hours.  The  respondent  insists  that  the  first 
position  of  the  beach-anchor  was  the  result  of  an  accident — ^the  part- 
ing of  the  Battler's  tow-line  just  before  it  was  let  go,  when  the  Baker 
was  to  the  south  and  off  the  port  quarter  of  the  Collins.  The  admis- 
sions and  conduct  of  Nelson  and  the  log-book  of  the  Collins,  as  well 
as  the  testimony  of  the  respondent's  witnesses,  go  very  far  towards 
sustaining  these  positions,  which  are  still  further  supported  by  the 
speedy  floating  of  the  vessel  after  the  beach-anchor  was  moved  di- 
rectly astern  of  her.  The  statements  of  the  members  of  the  work- 
ing crew  are  contradictory  or  conflicting,  but  the  actual  occurrences, 
as  detailed  by  all  of  them,  appear  to  confirm  the  causes  of  delay  as 
alleged  by  respondent.  The  master  of  the  Collins  protested  against 
placing  the  anchor  so  far  south,  instead  of  directly  astern,  by  asking 
Nelson  *'if  he  was  going  to  haul  her  off  sideways."  Nelson's  excuse 
is  that  he  laid  the  anchor  in  a  southerly  position  from  the  Collins,  be* 
cause  there  was  nearly  a  dry  shoal  to  thenorthward  of  her,  and  the 
direction  of  the  anchor  was  the  nearest  for  deep  water.  In  the 
opinion  of  others  this  shoal  or  reef  was  of  advantage  in  affording 


Digitized  by 


Google 


THB  EATIB  0OLLIK8.  413 

protection  frozA  the  north  and  east  winds  and  the  ocean  currents. 
The  prospective  peril  was  a  south-east  gale^  which  did  not  come. 

After  looking  at  the  whole  testimony,  and  observing  the  slow  and 
at  times  scarcely  perceptible  progress  made  by  the  salvors,  it  is  dif- 
ficult to  resist  the  conclusion  that  they  were  unfortunate,  at  least,  in 
the  outset,  and  that,  having  committed  a  mistake  in  letting  go  the 
anchor  so  far  to'  the  south,  they  were  equally  unfortunate,  if  not  will- 
fully  in  fault,  by  persisting  in  keeeping  it  there  so  long  as  they  did. 
They  worked  from  the  third  to  the  fifteenth  of  November,  with  the 
cable  at  a  considerable  angle  with  the  length  of  the  schooner,  drag- 
ging her  sideways  down  the  beach.  Nelson  admits  that  the  cable 
was  two  points  to  the  south ;  others  testify  to  four  or  five  points. 
Lib.  test.  74.  After  between  one-half  and  two-thirds  of  the  cable 
had  been  hauled  in,  she  still  remained  fast  in  the  sand.  Nine  hun- 
dred feet  out  from  the  place  where  the  schooner  ran  ashore  were  two 
fathoms  of  water,  (Lib.  test.  78,)  and  there  was  no  necessity  for  chang- 
ing the  position  of  the  anchor,  if  Nelson's  theory  was  correct.  The 
cable  and  chain  were  175  fathoms  long,  of  which  130  had  been  hauled 
in.  Twenty  fathoms  more  would  have  floated  the  schooner,  if  the 
anchor  had  not  previously  dragged,  and  Nelson  was  positive  that  it 
had  not.  Lib.  test.  76.  After  the  anchor  was  moved,  on  Tuesday, 
the  fifteenth  of  November,  the  tides  were  lower,  owing  to  the  preva- 
lence of  westerly  winds«  and  the  vessel  made  very  little  progress  un- 
til early  in  the  morning  of  Friday,  the  18th,  at  high  water,  when  she 
went  off.  Lib.  test.  57.  The  water  had  been  higher  before  the  15th 
than  it  was  after  that  day,  and  the  schooner  finally  floated  on  a  me- 
dium tide.  It  is  apparent  that  the  wreck-master  was  either  deficient 
in  judgment  and  skill,  or  that  he  erred  against  his  own  knowledge 
and  experience  in  keeping  the  anchor  where  it  was  first  planted  for 
such  a  length  of  time,  and  this,  too,  in  the  face  of  the  protest  of  the 
master  of  the  Collins,  of  the  complaints  of  the  men,  and  of  the  ina- 
bility of  the  wreckers  to  get  her  off. 

The  prompt  movement  of  the  schooner  on  a  moderate  tide,  after 
the  cable  had  been  moved  directly  astern,  makes  the  original  mistake 
more  glaring.  The  testimony  of  the  respondent's  witness,  Lewis,  al- 
lowing it  equal  credit  with  that  of  Nelson,  proves  the  first  position  of 
the  anchor,  whether  accidental  or  designed,  to  have  been  wrong. 
Lewis  is  a  wrecker  of  20  years'  experience,  familiar  with  the  business, 
and  speaks  with  confidence.  He  went  to  the  wreck  on  the  Saturday 
before  the  anchor  was  shifted.  He  says  the  anchor  was  about  S.  by  W. 
from  the  vessel.  It  led  out  of  her  port-quarter  chock,  and  in  his  opin- 
ion it  was  impossible  to  heave  a  vessel  off  broadside  that  was  buried 
15  inches  keel  down  in  hard  sand.  After  the  anchor  was  shifted  the 
hawser  led  about  S.  E.  by  E.,  as  near  as  possible,  and  in  three  tides 
the  vessel  came  off.  If  the  beach-anchor  had  been  placed  directly 
astern  in  the  first  instance,  she  would  have  come  off  on  the  first  tide, 
as  the  tide  on  which  she  floated  was  lower  than  they  had  had.     This 
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is  the  substance  of  Lewis'  opinion  on  this  point.  Besp.  test.  48-51. 
It  is  clear  that  with  the  cable  running  at  an  angle  off  the  port  quarter 
it  would  require  greater  power  to  move  the  vessel  than  if  the  force 
had  been  applied  directly  astern.  Nelson  says  the  effect  of  the  pur- 
chase was  to  move  her  around  and  gradually  astern.  Lib.  test.  64. 
Again :  "She  would  slew  her  stern  a  little  to  the  southward  while  go- 
ing astern,  and  while  the  tide  was  falling  she  would  slew  back  again 
nearly  in  her  former  position.'*  Nelson,  Lib.  test.  93.  The  Baker 
had  the  means  of  properly  laying  and  taking  up  the  beach-anchor 
and  cable,  weighing,  respectively,  4,000  and  3,500  pounds,  but  it  was 
more  difficult  to  change  the  position  of  the  anchor,  as,  the  cable  being 
wet  and  heavy,  there  would  be  a  great  deal  of  extra  weight  to  drag. 
Lib.  test.  69.  This  may  explain  but  does  not  justify  the  delay  in  mov- 
ing the  anchor.  The  barge  Baker  was  absent,  with  the  much-needed 
steam-pump,  from  Monday  till  Saturday.  She  had  sailed  for  a  har- 
bor from  an  impending  storm,  which  soon  subsided,  and  could  not 
return  until  her  crew  had  been  increased.  The  two  trips  of  the  tug 
Battler  would  not  have  been  necessary  had  the  Baker  remained  at 
her  anchorage,  or  had  been  able  to  return  there  in  a  day  or  two. 
Nelson  and  Lewis  agree  that  the  anchor  could  have  been  raised  and 
shifted  to  its  new  position  by  the  Baker  without  the  aid  of  the  tug, 
and  on  the  first  arrival  of  the  latter  with  the  supplementary  steam- 
pump,  one  had  already  been  put  to  work  on  the  Collins.  The  second 
trip  of  this  tug  was  of  still  less  service  to  the  respondent.  The 
schooner  .went  ashore  at  a  right  angle  to  the  coast  line,  and  the  nat* 
nral  plan,  under  ordinary  circumstances,  would  have  been  to  draw 
her  off  in  the  same  direction  which  she  went  on,  but  Nelson  chose  to 
try  the  experiment  of  working  with  an  indirect  purchase,  and  thus 
converted  an  accident  into  a  blunder.  The  log  of  the  Collins  shows 
that  on  the  fourth  of  November  her  first  movement  was  "by  the  stern 
around  the  S.  W.  three-quarters  of  a  point."  The  next  day  the  tide 
was  too  low  to  start  her.  November  6th  she  went  20  feet  astern. 
November  7th,  "Worked  her  width  to  the  south-west,  or  down  the 
beach."  November  8th,  "Slewed  her  stern  about  one-half  point  down 
the  beach."  November  10th,  "Hove  her  about  fifty  feet  astern  and 
sideways  down  the  beach."  November  14th,  "Moved  her  a  little 
astern  down  the  beach,  sideways."  The  next  day  the  anchor  was 
moved.  The  number  of  men  employed  by  the  libelants  during  the 
progress  of  the  work,  including  the  crew  of  the  Collins,  did  not  exceed 
eight  or  ten,  except  when  assisted  for  a  few  hours  by  the  crews  of  the 
tugs.  The  weather  was  neither  tempestuous  nor  severe.  The  lives  of 
the  salvors  were  not  endangered,  and  the  salving  property  was  sub-* 
jected  to  a  minimum  of  risk.  The  value  of  the  Baker,  with  all  her 
appliances,  did  not  exceed  $5,000,  and  probably  $3,000  would  be  an 
ample  estimate.  The  tug-boats  employed  were  not  at  the  risk  of  the 
libelants.  The  agreed  value  of  the  Collins  and  her  cargo  is  $10,000. 
The  Baker  Salvage  Company,  with  a  capital  of  $00,000,  is  regu« 
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larly  engaged  in  the  wrecking  business,  and  hold  themselves  in  readi- 
ness at  all  seasons  to  go  to  the  assistance  of  wrecked  or  disabled  ves- 
sels. Their  occupation  is  not  only  legitimate,  but  highly  useful  and 
important,  and  deserves  to  be  encouraged.  Salvage  service  fairly 
and  skillfully  rendered  is  entitled  to  more  than  ordinary  compensa- 
tion, as  measured  by  the  value  of  the  same  work  done  on  land,  but 
each  case  must  be  dealt  with  according  to  its  own  peculiar  circum- 
stances; and  while  the  nature  of  the  service  is  the  same,  the  degree 
of  merit  to  be  awarded  to  the  salvors  depends  upon  their  individual 
conduct:  (1)  The  risk  incurred  by  them;  (2)  the  degree  of  danger 
from  which  the  lives  or  property  are  rescued;  (3)  the  value  of  the 
property  saved ;  (4)  the  value  of  the  property  employed  by  the  salvors 
in  the  wrecking  enterprise,  and  the  danger  to  which  it  is  exposed ;  (5) 
the  skill  shown  in  rendering  the  service ;  and  (6)  the  labor  expended 
and  the  time  occupied.  Post  Y.Jones,  19  How.  161;  The  Sandring' 
ham,  10  Fed.  Bep.  573.  The  learned  judge  who  decided  the  last- 
cited  case  adds,  as  additional  matters  to  be  considered,  the  degree  of 
success  achieved  and  the  proportions  of  value  lost  and  saved.  Where 
all  these  ingredients  of  salvage  service  concur,  a  large  and  liberal 
reward  ought  to  be  given ;  but  where  none  or  scarcely  any  are  found, 
the  compensation  can  hardly  be  denominated  a  salvage  compensa- 
tion; it  is  little  more  than  a  mere  remuneration  pro  opere  et  labore. 
Marv.  Wreck,  §  99.  Salvage  exceeds  a  fair  remuneration  for  work 
and  labor,  the  excess  being  intended,  upon  principles  of  sound  public 
policy,  not  only  as  a  reward  to  the  particular  salvor,  but  also  as  an 
inducement  to  others  to  render  like  services.  The  claims  of  simple 
justice  to  the  salvor  do  not  ordinarily  extend  beyond  a  fair  compen- 
sation for  work  and  labor.  All  beyond  this  is  a  gratuity  given  or 
withheld  by  the  courts  upon  grounds  of  public  policy.  But  salvage 
may  be  reduced  by  want  of  skill  or  energy  displayed  by  the  salvors, 
or  even  forfeited  by  their  misconduct  or  gross  negligence ;  and  the  neg- 
lect, misconduct,  or  inefSciency  of  the  master  are  imputed  to  the 
owner  of  the  salving  vessel, — especially  of  a  wrecking  vessel,  for  the 
master  is  then  acting  within  the  scope  of  the  employment  for  which 
he  was  selected  and  appointed  by  the  owner.  Thus,  whenever  sal- 
vors, having  the  management  of  the  business,  fail  to  get  a  stranded 
vessel  afloat  at  the  first  high  water  at  which  she  might  have  been 
floated,  had  they  employed  the  proper  means,  they  must  be  consid- 
ered as  having  failed  in  point  of  skill  and  energy,  and  must  suffer 
the  just  and  legal  consequences  of  such  failure,  notwithstanding  they 
may  have  saved  the  ship  and  cargo.  If,  in  consequence  of  want  of 
skill  in  sounding  out  channels,  carrying  out  anchors,  or  navigating 
the  vessel,  or  from  any  other  omission  of  proper  care  or  skill,  the 
salvors  incur  unnecessary  delay  in  extricating  the  vessel  from  its  per- 
ilous situation,  or  get  it  ashore  a  second  time,  the  salvage  ought  to 
be  reduced  in  proportion  to  the  degree  of  negligence  or  want  of  skill; 
and  when  the  negligence  is  gross  or  willful,  it  should  be  wholly  for- 
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feited.    Marv.  Wreck,  §§  106, 108,  219;  The  BlaekwaU,  10  Wall.  14. 

The  libelants  promptly  responded  to  the  call  for  assistance  made 
by  the  captain  of  the  Collins,  and  proceeded  with  commendable  dis- 
patch to  her  rescae,  but  the  subsequent  management  of  the  wreck- 
master  was  ill  judged,  and  in  consequence  there  was  unnecessary  de« 
lay  in  completing  the  work  of  hauling  off  the  schooner.  It  is  evident 
that  the  beach-anchor  was  at  first  misplaced,  and  the  result  was  that 
the  men  employed  by  the  libelants  worked  at  a  great  disadvantage 
and  with  consequent  injury  to  the  schooner,  which  was  pounded  and 
strained  for  two  weeks,  when  probably  as  many  days  would  have  been 
a  sufficient  length  of  time  for  the  service  actually  rendered.  There 
was  also  culpable  delay  in  throwing  over  the  deck-load,  which  was 
not  begun  until  after  the  lapse  of  five  days  from  the  time  the  wreck- 
master  went  on  board  the  Collins.  The  steam-pump  was  wanting 
for  10  days,  when  there  was  the  greatest  need  of  it  to  lighten  the  ves- 
sel. The  hoisting-machine  was  not  in  good  order,  and  gave  out  at 
the  end,  when  the  vessel  was  hauled  off  by  the  aid  of  her  windlass. 
The  chapter  of  accidents,  or  of  mistakes,  errors  of  judgment,  and 
want  of  skill,  was  concluded  by  running  the  rescued  vessel  aground 
in  the  bay  while  yet  in  charge  of  the  libelants. 

The  hiring  of  the  tug  Battler  was  really  of  no  service  to  the  re- 
spondent, as  she  was  employed  on  her  first  trip  to  hunt  up  the  Baker, 
which  had  run  into  Metompkin  inlet  for  a  harbor,  some  12  miles 
south  of  the  Collins,  and  could  not  return  until  her  crew  had  been  re- 
enforced.  The  steam-pump  brought  by  the  Battler  was  of  no  use, 
because  the  Baker  came  back  to  the  wreck  before  the  tug  arrived. 
The  tug's  second  trip  might  have  been  of  use,  and  her  employment 
then  cannot  be  deemed  altogether  an  unnecessary  precaution. 

Under  this  finding  of  the  facts  I  confess  to  have  felt  much  embar- 
rassment in  fixing  the  amount  of  compensation  which  should  be  given 
to  the  libelants,  and  have  concluded,  after  a  careful  review  of  the  law 
and  evidence,  that  this  court  would  not  be  warranted  in  decreeing  a 
sum  much,  if  any,  in  excess  of  the  total  amount  of  moneys  actually 
expended  by  the  libelants  in  their  undertaking.  Certainly  they  did 
not  exercise  the  highest  degree  of  skill,  or  apply  their  knowledge,  ex- 
perience, and  energy  to  the  best  interests  of  the  respondent.  Their 
negligence  and  misconduct  were  not  so  gross,  however,  as  to  forfeit  all 
claim  for  compensation,  but  sufficient  to  reduce  the  amount  which 
might  have  been  awarded  to  them  had  they  acted  with  more  intelli- 
gence and  energy. 

The  actual  outlay  of  money  by  the  libelants,  including  what  was 
paid  for  the  hire  of  the  Battler,  of  the  propriety  of  which  there  has 
been  some  doubt  in  my  mind,  was  about  the  sum  of  $1,253.45,  and 
for  this  amount  a  decree  will  be  rendered  with  costs  for  the  libel- 
ants. 
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The  Gladiolus.* 

{Dittriet  Courts  8.  D.  Georgia,    June  9, 1884.) 

FERSONAIi  I5JURT— PbEBUMFTIOK  OF  NSOLTGENCS. 

Where  a  stevedore,  engaged  in  his  usual  occupation,  falls  through  an  or- 
dinary coal-bunker  hatch  that  is  used  for  stowing  cargo,  the  presumption  Is  of 
his  negligence  rather  than  that  of  the  officers  of  the  vessel. 

In  Admiralty. 

Richards  d  Heywood,  Oarrard  <t  Meldrim,  and  J.  B.  Saussy,  for 
libelant. 

Ai  Minas  and  Chisholm  d  Erwin,  for  claimant. 

LooKE,  J.  The  libelant,  Margaret  McGinty,  complains  that  her 
husband,  Thomas  McGinty,  while  employed  as  foreman  of  a  steve- 
dore's gang  on  board  the  steam-ship  Gladiolus,  on  the  nineteenth  day 
of  September,  1883,  fell  through  a  hatchway,  which  had  been  negli- 
gently and  carelessly  left  open,  and  was  so  badly  injured  that  he  died 
from  the  effects  of  the  fall  in  about  six  hours,  and  she  brings  this 
action  for  $15,000  damages. 

The  only  questions  in  the  case  found  necessary  to  consider  have 
been  as  to  the  negligence  of  the  officers  of  the  ship  in  leaving  the 
hatchway  uncovered,  or  that  of  the  party  killed  in  falling  through  it. 
The  ship  was  constructed  with  what  is  known  as  a  cross  coal  bunker, 
forward  of  the  engine-room,  used  sometimes  for  reserve  coal,  and  fre- 
quently for  carrying  cargo.  This  was  separated  from  cargo  hold  No. 
2  by  an  iron  bulk-head  up  to  the  lower  deck,  and  above  that  from 
between-deck  No.  2  by  a  wooden  partition  to  the  upper  deck.  Through 
this  partition  or  wooden  bulk*head  were  two  doors,  twelve  feet  apart, 
each  three  feet  and  seven  inches  wide,  leading  from  between-deck 
hold  No.  2  into  this  between-deck  coal  bunker.  Just  inside  this  parti- 
tion and  between  the  doors,  was  the  hatch  through  which  McGinty 
fell.  It  was  twelve  feet  athwart  ship,  and  three  feet  fore  and  aft. 
Immediately  over  it,  on  the  main  deck,  was  a  hatchway  of  the  same 
dimensions.  It  appears  from  all  the  circumstances  of  the  case, 
although  it  is  not  stated  in  exact  language,  that  this  portion  of  the 
ship  had  been  fitted  to  receive  cargo,  and  turned  over  to  the  steve- 
dores. One  of  their  gangs  had  been  at  work  the  day  before,  tak- 
ing out  the  last  of  the  coal,  and  sweeping  and  getting  ready  for  car- 
go. On  the  morning  of  September  19,  1883,  the  gang,  of  a  por- 
tion of  whom  McGinty  was  foreman,  came  down  to  commence  stow- 
ing hold  No.  2.  They  found  the  main-deck  hatches  all  on,  and 
removed  those  over  hold  No.  2,  but  the  between-deck  hatches  they 
found  oflF.  They  had  received  but  two  or  three  bales  of  cotton  when 
the  deceased  passed  through  one  of  the  open  doors  into  the  between- 

1  Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 
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deck  of  this  ooal  bunker  in  search  of  "toms" — short  pieces  of  wood 
used  in  stowing  cotton — and  fell  through  the  hatchway.  He  spoke 
but  a  few  words  upon  being  taken  out,  and  lived  but  a  few  hours. 

It  is  urged  in  behalf  of  the  libelant  that  it  was  gross  negligence 
on  the  part  of  the  ship's  officers  to  leave  this  hatch  off  and  the  doors 
open,  so  that  any  one  could  go  in  so  as  to  fall  through  it,  and  that 
although  deceased  was  not  actually  assigned  to  work  in  that  compart- 
ment it  is  usual  and  customary  for  the  stevedores  to  go  anywhere 
through  the  ship  in  search  of  dunnage.  In  reply  it  is  claimed  that 
McGinty  had  no  business  in  this  bunker,  as  they  were  not  stowing  it 
that  day,  and  it  was  negligence  for  him  to  go  there  without  having 
the  upper  hatches  removed,  if  there  was  not  sufficient  light  to  see, 
and  if  there  was  light  it  was  negligence  that,  caused  his  fall,  *  and 
that  there  was  no  negligence  in  leaving  the  hatchway  open  at  the 
time  it  was.  The  leaving  open  a  common  between-deck  hatchway 
while  the  vessel  is  lying  in  port,  under  ordinary  circumstances,  is  not 
presumptive  evidence  of  negligence  on  the  part  of  the  ship.  This 
is  not  only  shown  to  be  the  custom  by  the  testimony  in  this  case, 
but  it  has  been  so  frequently  commented  upon  in  decisions  as  to  be 
too  well  settled  to  be  questioned.  The  Victoria,  13  Fed.  Rep.  43; 
Du^er  V.  Nat.  Steam-ship  Co.  4  Fed.  Rep.  493 ;  The  Carl,  18  Fed. 
Rep.  655;  The  Oermania,  9  Ben.  356;  The  Helios ,  12  Fed.  Rep. 
732.  While  the  falling  through  an  open  hatchway  by  a  stranger,  a 
landsman,  visitor,  or  passenger  on  board  a  vessel  might  not  be  pre- 
sumptive of  negligence  on  his  part,  where  such  accident  occurs  to  a 
seaman  or  stevedore,  who  is  accustomed  to  hatches,  their  presence, 
necessity,  uses,  character,  and  location,  the  case  is  different,  and 
unless  the  circumstances  of  the  particular  case  are  such  as  to  rebut 
it,  the  first  presumption  is  of  his  negligence. 

Do  the  circumstances  in  this  case  overcome  the  presumption  in 
favor  of  the  claimant,  and  establish  that  in  favor  of  the  libelant? 
This  was  not,  as  in  the  case  of  The  Helios,  supra,  a  small,  unused 
hatch,  without  coamings,  but  was  one  for  the  frequent,  if  not  general, 
stowage  of  cargo;  such  as,  the  learned  judge  in  that  case  remarks, 
"stevedores  must  at  their  peril  look  out  for,  and  are  presumed  to 
know  about."  There  was  a  main-deck  hatch  directly  above  it,  which, 
although  closed  at  the  time  of  the  accident,  was  notice,  if  any  such 
was  needed,  of  the  existence  of  this  one.  There  was  no  presumption 
that  any  of  the  between-deck  hatches  were  closed,  as  none  of  them 
were  found  to  be  when  the  main-deck  hatches  were  removed ;  but,  on 
the  contrary,  the  presumption  to  a  careful  man  would  have  been  that 
they  had  been  left  off  intentionally,  to  dry,  air,  and  ventilate  the  ship. 
The  testimony  shows  that  but  a  short  time  before,  deceased  had  as- 
sisted in  stowing  a  ship  of  similar  construction,  with  like  bunkers 
and  hatches  as  this,  and  in  that  case  helped  stow  the  bunkers,  and 
he  knew  these  were  to  be  loaded.  He  had  been  stevedore,  for  years, 
and  was  familiar  with  the  hatches  and  their  locations.     The  amount 
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of  light  m  the  banker  at  that  time  becomes  qnite  an  important  ques- 
tion in  the  consideration  of  this  case.  One  of  the  witnesses  for  libel- 
lant  says  "it  was  some  dark;"  the  head  stevedore  says  he  thinks 
there  was  light  enough  for  a  careful  man  to  see;  while  the  officers  of 
the  vessel  speak  of  its  being  ** total  darkness/'  This  idea  of  total 
darkness  I  cannot  accept  as  being  applicable  to  the  condition  of 
things  shown  to  have  been  at  the  time  of  this  accident,  and  can 
only  believe  that  they  must  have  had  reference  to  times  when  the 
main-deck  cargo  hatch  No.  2  was  very  nearly  or  quite  closed.  It 
was  a  bright,  clear  morning  in  September,  about  9  o'clock,  the  vessel 
heading  south-easterly.  The  main-deck  hatchway,  25  feet  long  by  12 
feet  broad,  was  fully  open  and  unobstructed.  Within  three  feet  and 
seven  inches  of  this  hatchway  was  the  bulk-head  or  partition,  with  two 
open  doors,  each  three  feet  and  five  inches  wide,  only  twelve  feet 
apart,  and  directly  in  range  with  the  comers  of  this  large  open  hatch* 
way,  and  it  seems  absolutely  inconsistent  with  the  principles  of  nat« 
ural  science  that  this  bunker  could  have  been  so  dark  that  a  reasons- 
able  man,  using  ordinary  care,  could  not  have  seen  an  open  hatchway. 
In  either  event  the  conclusion  of  negligence  on  the  part  of  the  de^ 
ceased  seems  compulsory.  Was  it  as  dark  as  some  witnesses  state,  a 
careful  man  would  not  have  entered  without  a  light;  or,  if  he  had,  it 
would  have  been  in  such  a  careful  manner  that  the  coamings  of  the 
hatch  would  have  been  a  warning ;  and  if  it  was  as  light  as  the  circum- 
stances appear  .to  show  it  must  have  been,  ordinary  care  would  have 
shown  the  open  hatch.  Had  a  careful  master  that  morning,  before 
the  arrival  of  the  stevedores,  had  his  attention  called  to  the  condition 
of  the  hatches,  I  cannot  consider  that  he  would  have  deemed  it  nec- 
essary to  send  men  below  to  close  this  one  to  prevent  the  possibility 
of  some  stevedores'  falling  through  it.  It  had,  for  all  intents  and 
purposes,  at  this  time  become  a  cargo  hatch,  and  could  reasonably  be 
treated  as  such. 

The  conclusion  on  these  points  precludes  the  necessity  of  consider- 
ing the  numerous  other  questions  raised  in  the  argument. 

Although  the  case  is  one  that  appeals  strongly  to  the  sympathy  of 
the  court,  under  the  law  I  can  reach  but  one  decision,  and  the  libe] 
must  be  dismissed;  but  since  there  may  have  been,  before  a  full  and 
careful  investigation  of  the  case,  reasonable  grounds  for  considering 
the  ship  liable,  and  as  I  believe  the  suit  has  been  prosecuted  in  good 
faith  upon  the  principle  of  equitable  discretion  in  such  matters  in 
eoarts  of  admiralty,  it  is  ordered  that  the  claimant  pay  the  costs. 
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Thh  Lloyd.' 
IJHtMa  Court,  8.  D.  Georgia.    June  9, 1884.) 

CTOSTRACT  OF  AfFBEIOHTHEHT. 

Where  a  vessel  is  chartered  for  a  lamp  sum,  and  rechartered  to  cany  Inmber 
at  a  rate  per  thousand,  it  is  for  the  original  charterer  to  see  that  she  is  provided 
with  such  lengths  and  sizes  as  will  give  a  full  cargo;  and  if  her  master  receives 
and  stows  in  good  faith  what  is  furnished  by  the  merchant  under  the  sub-char- 
ter, and  it  is  of  such  sizes  that  there  is  not  as  much  loaded  as  would  be  of  differ- 
ent kinds,  no  action  lies  against  the  vessel.  Amount  of  lumber  carried  per  ton 
depends  upon  class  and  length  of  same,  and  build  of  vessel.  The  burden  of 
proof  is  upon  him  who  alleges  fraud  in  receiving  and  stowing  a  cargo. 

In  Admiralty.    Libel  in  rem. 

Oarrard  d  Meldrim,  for  libelant. 

Chisholm  d  Erwin,  for  respondents. 

Locke,  J.  The  libelant  chartered  this  vessel  for  a  lamp  snm  to 
load  a  cargo  at  Savannah  for  some  European  port,  "the  stevedore  at 
Savannah  to  be  appointed  by  charterer,  at  ship's  expense;"  and  re- 
chartered  her  to  load  with  lumber  for  Cadiz ;  rates  under  second  char- 
ter to  be  by  the  thousand,  ''not  exceeding  two  hundred  and  eighty 
thousand,  all  under  deck."  She  came  to  Savannah,  and  her  agent, 
Peterson,  reported  her  arrival,  and  that  she  would  soon  be  ready  to 
take  in  cargo,  and  offered  his  services  to  represent  charterer's  inter- 
ests, and  in  reply  was  requested :  ''Engage  a  competent  and  good  steve- 
dore, who  understands  his  work,  as  from  the  charter-party  you  will 
notice  that  the  vessel  has  to  employ  charterer's  stevedore."  Li  ac- 
cordance with  this  request  Peterson  gave  notice  to  the  shippers,  who 
had  rechartered  and  were  to  furnish  cargo,  of  her  readiness,  and 
employed  a  firm  of  stevedores  to  load,  which  they  proceeded  to  do 
with  the  lumber  as  furnished.  The  original  charterer  and  libelant 
herein  arrived  from  New  York  as  the  loading  was  being  completed, 
and  found  that  instead  of  having  stowed  307,000  feet  under  deck  and 
20,000  feet  on  deck,  as  he  alleges  she  should  have  taken,  she  had 
received  but  240,532  below  deck,  and  the  master  refused  to  take  any 
on  deck,  whereupon  he  filed  this  libel  for  damage  in  loss  of  freight 
on  the  difference  between  what  she  had  on  board  and  what  is  alleged 
she  should  have  taken,  at  the  rate  of  $17  per  thousand  for  that  under 
deck  and  two-thirds  that  rate  for  a  deck-load. 

Two  question?  are  therefore  presented, — one  of  fact,  and  one  of 
law, — namely,  was  the  vessel  loaded  with  a  full  and  complete  cargo? 
and,  if  not,  who  is  responsible  for  such  shortage — the  charterer  or 
the  owner?  The  only  evidence  introduced  by  libelant  to  sustain  the 
allegations  of  the  libel  in  regard  to  what  would  be  a  full  and  complete 
cargo  for  the  vessel,  is  that  of  several  stevedores  and  shippers  of  lum« 
ber  as  to  the  amounts  per  ton  generally  carried  from  this  port.    They 

1  Reported  by  W.  B,  Hill,  Esq.,  of  the  Macon  bar. 
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generally  agree  that  the  amount  depends  in  a  great  degree  upon  the 
character  and  sizes  of  the  lumber  in  comparison  with  the  build  of  the 
vessel.  Both  the  master  and  stevedore  testify  directly  that,  consider- 
ing this,  the  vessel  was  loaded  with  as  much  as  could  be  put  into  her, 
and  the  only  question  to  be  decided  is  whether  the  fact  that  this 
vessel  had  on  board  only  some  529  feet  of  lumber  per  ton  of  measure- 
ment, when  vessels  average  650  feet  or  more,  is  sufficiently  accounted 
for  by  the  size  and  character  of  the  cargo  and  shape  of  the  vessel,  to 
overcome  the  presumption  of  fraud  arising  from  such  fact.  The  first 
presumption  is  of  innocence,  and  reasonable  and  honest  compliance 
with  the  terms  of  the  charter-party  in  taking  in  a  full  and  complete 
cargo;  but  when  the  cargo  is  shown  to  have  been  so  much  less  per  ton 
than  is  usual,  that  presumption  is  overcome,  and  a  new  one  arises.  In 
regard  to  the  character  of  the  cargo,  the  first  item  of  evidence  appears 
in  letter  from  Peterson  to  Baitzer,  the  libelant,  before  the  loading 
commenced,  in  which  he  mentions  there  being  no  small  stowage  in 
the  cargo.  This,  of  course,  is  not  evidence  to  establish  this;  but  the 
fact  that  this  language  was  used  at  this  time  in  connection  with  his 
having  been  selected  to  employ  a  stevedore,  may,  I  think,  be  con- 
sidered with  other  testimony  upon  the  same  point.  The  specification 
shows  but  about  15,000  feet  under  25  feet  long,  and  but  185  pieces 
under  20  feet,  while  the  greater  portion  of  the  cargo  is  long  and  large. 
Bergman,  the  stevedore,  says  the  lumber  was  large,  with  a  very  small 
quantity  of  small  sizes ;  the  rest  of  it  was  very  bad  for  -stowing  such 
a  ship.  He  says :  "The  cargo  was  not  suitable  for  the  vessel.  With 
small  stowage  she  could  have  taken  some  more  lumber,  but  I  could 
not  put  in  any  more  of  the  stuff  furnished."  He  also  says:  "The 
cargo  was  stowed  as  well  as  it  could  be  stowed,  considering  the  lengths 
furnished."  Small  stowage  is  usually  so  stated.  It  is  under  20  feet 
in  length,  and  a  vessel  requires  from  5  to  10  per  cent,  of  the  entire 
cargo  to  be  made  up  of  this  class.  In  this  cargo  it  appears  that  out 
of  240,000  feet  there  was  but  6,669  feet  of  what  is  known  as  small 
stowage,  and  of  this  only  a  portion — 135  pieces — was  under  20  feet 
in  length,  while  nearly  a  third  was  made  up  of  large,  square  timber, 
running  from  12  to  18  inches  square,  only  one  stick  of  which  was  but 
80  feet  long,  and  but  five  under  40  feet,  and  from  that  up  to  over  60. 
Mr.  Salas,  the  merchant  who  furnished  the  cargo,  says  there  was  no 
small  stowage,  and  he  told  Peterson  so;  but  afterwards,  upon  the  re- 
quest of  the  master  or  stevedore,  he  ordered  10,000.  He  says :  "The 
stevedores  did  worry  me  so  much  about  small  stowage  that  I  ordered 
Mr.  Still  well  to  let  them  have  ten  thousand."  But  of  this  Mr.  Still- 
well  says  but  6,669  feet  was  furnished.  Holland,  the  inspector,  thinks 
there  was  necessity  for  more  small  stowage,  as  he  saw  three  or  four 
beams  left  unfilled.  It  appears  that  all  the  small  stowage  that  was 
furnished  was  used.  The  master  says  he  went  for  small  stowage  to 
Mr.  Holland  three  times  before  he  got  the  5,000  feet,  until  he  toid 
them  that  he  didn't  care  whether  they  let  him  have  it  or  not.     Ha 
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Bays :  **!  asked  for  it  repeatedly."  This  agrees  with  what  Mr.  Salas 
says  about  the  stevedores  worrying  him  antil  he  ordered  10,000  feet. 
I  am  satisfied  that  both  the  master  and  stevedore  made  all  reason- 
able exertions  to  obtain  such  small  stowage  as  was  required. 

The  stevedores  and  merchants  who  have  testified  in  regard  to  the 
amount  that  should  be  carried,  all  agree  that  it  depends  upon  the 
specifications  and  adaptability  of  the  lengths  to  the  class  of  vessel. 
There  was,  as  has  been  shown,  comparatively  little  short  or  small 
stuff  in  the  cargo.  The  vessel  appears  to  have  been  sharp,  or,  as  one 
said,  "sharp  full. "  The  master  says  she  was  sharp — sharper  than 
usual — in  the  lower  hold,  fore  and  aft.  She  had  no  between-deck, 
but  between-deck  timbers,  mid-way  between  the  deck  and  floor,  about 
12  inches  square.  The  depth  of  hold  was  but  about  14  feet.  In  the 
widest  part  of  the  vessel  the  width  outside  was  but  ^29  feet,  and  inside 
she  must  have  been  considerably  less.  It  will  therefore  appear  that, 
in  order  to  stow  such  a  vessel  to  advantage,  there  must  have  been 
fully  one-tenth,  if  not  one-eighth,  of  it  under  28  feet,  and  much  of  it 
under  35,  and  so  on  down  in  shorter  lengths,  even  to  have  filled  the 
places  between  the  beams,  where  the  lumber  could  not  have  been 
stowed  fore  and  aft.  But  the  specifications  filed  in  evidence  show 
that  of  the  entire  cargo  but  about  16,000  feet  was  in  pieces  under  28 
feet  in  length.  This  is  as  to  the  beam-filling  alon^,  and  in  a  sharp 
vessel  much  lumber  of  comparatively  short  lengths  is  required  in  the 
bows  and  run  for  advantageous  stowage. 

I  am  satisfied,  from  a  careful  consideration  of  the  question,  that  the 
cargo  was  not  adapted  to  the  vessel;  but  let  us  examine  whether  or 
not  the  difference  between  what  was  laden  on  her,  and  what  should 
have  been  put  on  board,  can  be  accounted  for.  All  the  witnesses 
seem  to  agree  that  about  650  feet  to  the  ton  is  an  average  cargo, 
where  the  specifications  of  the  cargo  are  adapted  to  the  vessel,  but  they 
do  not  all  agree  whether  or  not  that  should  include  the  deck-load. 
Salas  says  vessels  will  carry  from  650  to  700  feet  to  the  ton,  includ- 
ing small  stowage  and  deck-load.  Butler,  a  stevedore,  thinks  vessels 
wUl  carry  from  660  to  700  under  deck,  while  Roberts  thinks  700  feet 
per  ton  is  a  fair  average,  and  he  never  knew  of  vessels  going  without 
a  deck-load.  This  deck-load  may  be  from  20  to  33^  per  cent,  of  that 
under  deck.  This  would  leave  from  525  to  585  feet  per  ton  under 
deck. 

It  is  not  disputed  by  the  libelant,  as  I  understand,  that  there  was 
not  a  sufficient  amount  of  small  stowage  to  make  her  stow  to  advan- 
tage, but  it  is  claimed  that  it  was  the  master's  fault  that  this  was  not 
procured,  in  order  that  the  vessel  might  be  filled  in  measurement,  re- 
gardless of  what  the  cargo  was  as  long  as  it  was  lumber,  and  that  he 
should  have  refused  to  go  on  loading,  even  until  he  could  have  ob- 
tained pieces  to  fill  the  entire  room  of  the  vessel,  before  it  could  be 
understood  that  he  bad  taken  a  full  and  complete  cargo.  With  this 
view  of  the  case  I  cannot  agree.  The  vessel  had  been  rechartered 
by  libelant  to  one  La  Tassa,  who  had  ordered  from  merchants  in  Sa« 
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vannah  a  cargo  of  lumber  of  certain  sizes  and  lengths  by  specifica- 
tions. She  was  chartered  to  take  this  lumber  and  none  other,  and 
the  only  right  the  master  had  was  to  demand  such  small  stowage  as 
would  make  the  cargo  stow  safely,  so  as  not  to  endanger  the  ship.  If 
the  cargo  provided  was  not  such  as  to  give  suitable  stowage,  so  as  to 
make  a  *'full  and  complete  cargo"  according  to  measurement,  the 
right  of  action,  if  at  all,  is  against  the  sub-charterer  and  not  against 
the  ship. 

The  reason  why  the  vessels  referred  to  have  averaged  so  much 
more  per  ton  than  the  Lloyd  took  in,  is,  I  consider,  fully  explained  by 
the  facts — First,  that  each  vessel  was  selected  by  the  specification  for 
a  particular  cargo,  and  adapted  to  it;  and,  secondly,  that  the  ship  has 
had  a  special  interest  in  getting  such  a  cargo  as  would  give  her  the 
greatest  measurement,  or  the  charterer,  where  the  charter  has  been 
for  a  lump  sum,  has  had  an  active  agent  present  to  look  after  his  in- 
terests; and  also  the  fact,  as  I  think,  plainly  appears  that  this  vessel 
was  not  adapted  to  carrying  a  lumber  cargo  unless  it  contained  quite 
a  large  proportion  of  short  lengths.  These  reasons,  I  think,  justify 
the  presumption  of  honesty  and  reasonable  diligence  on  the  part  of 
the  master,  which  has  not  been  overcome  by  any  evidence  on  behalf 
of  the  libelant. 

The  charter  under  which  the  vessel  loaded  specifies  a  full  and  com- 
plete cargo,  ''all  under  deck."  The  libelant  is  therefore  estopped 
from  claiming  damage  for  the  master's  refusing  a  deck-load,  even  if 
the  vessel  could  have  carried  it  safely,  of  which  the  evidence,  though, 
raises  a  doubt. 

This  conclusion  renders  unnecessary  a  consideration  of  the  ques- 
tion as  to  whether  or  not  the  stevedore  was  agent  of  the  ship  or  char- 
terers. 

The  libel  will  be  dismissed,  with  costs. 


The  Gbid.» 
{Distria  Court,  8.  D.  Georgia.    May  1, 1884.) 

BiI.TAOE--PlIiOTB  ACTIHQ  AS  SALVORS. 

The  service  rendered  by  pilots  must  be  beyond  their  ordinary  duties  as  plloti 
to  entitle  them  to  salvage;  but  where  there  is  unusual  and  extraordinary  risk 
incurred  in  rendering  service  to  a  vessel  in  distress,  although  it  be  but  a  pilot* 
age  service,  courts  of  admiralty  may  give  an  additional  compensation  to  en* 
courage  meritorious  action  in  such  cases. 

In  Admiralty. 

Robert  FaUigant,  for  libelant, 

'  Reported  by  W,  B.  Hill,  Esq.,  of  the  Macon  bar. 
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Chisholm  dt  Erwin,  for  claimant. 

LooKE,  J.  The  libelant^  Michael  P.  Usina,  a  pilot  belonging  to 
the  port  of  Savannah,  while  returning  from  his  cruising  grounds  oat- 
side  the  bar  of  that  harbor,  on  the  nineteenth  of  January,  1884,  dis- 
covered the  Norwegian  bark  Grid  coming  np  from  the  southward 
and  running  in,  in  the  direction  of  Stone  Horse  shoal.  He  waved  his 
flag  and  made  what  signals  he  could,  but  she  kept  on  her  course  and 
soon  struck.  There  was  a  strong  southerly  breeze,  with  a  heavy  sea, 
it  breaking  around  and  sometimes  throwing  the  spray  over  her. 
Libelant  came  as  near  the  bark  as  it  was  considered  safe  with  his 
schooner,  lowered  his  small  boat,  and  boarded  her  with  one  man. 
While  coming  around  under  her  bows,  he  shipped  a  sea  that  nearly 
filled  his  boat.  The  bark  went  ashore  at  low  water^  where  the  tide 
rises  about  five  feet,  and  was  pounding,  and  soon  commenced  leaking. 
Libelant  ordered  the  anchor  to  be  let  go  to  prevent  her  dragging  fur- 
ther upon  the  shoal,  as  the  tide  rose,  and  directed  the  bark's  crew  to 
keep  pumping,  which  they  did.  As  the  tide  rose  the  vessel  floated, 
and  the  wind  having  come  around  to  the  westward,  but  having  died  out 
until  it  was  too  light  to  enable  her  to  stem  the  rising  tide,  he  piloted 
her  through  and  over  the  shoals  into  Tybee  roads.  .  There  was  plenty 
of  water,  but  she  needed  careful  piloting.  She  was  there  taken  in 
tow  by  a  tug  and  brought  to  the  city.  She  was  injured  some  and 
leaked  badly,  having  about  six  feet  of  water  in  her  when  she  reached 
the  dock.  When  libelant  left  his  pilot-boat  he  ordered  her  to  send 
out  a  tug  from  Tybee,  but  bei0)*e  her  arrival  there  the  tug  had  learned 
of  the  bark's  being  aground  and  gone  out.  She  was  not  able  to  come 
near  enough  to  take  a  line,  and  did  nothing  until  the  bark  reached 
Tybee,  when  she  took  her  in  tow. 

The  connection  of  a  pilotwith  a  vessel  in  distress,  his  duty  towards 
her,  and  his  right  to  extra  compensation  for  efforts  in  her  behalf, 
always  raise  delicate  questions  as  to  just  how  far  his  position  as  pilot 
demands  his  services,  and  when  his  labor  as  salvor  begins.  There 
are  frequently  cases  where  the  services  are  so  unmistakab'y  salvage 
and  not  pilotage,  that  there  is  no  difficulty  in  determining  his  rights; 
but  in  others  the  character  of  the  service  is  not  so  distinctly  marked, 
and  its  nature  more  difficult  to  determine.  Where  a  vessel  is  dis- 
covered aground  and  is  relieved  from  the  bottom  by  a  pilot  and  his 
crew  by  carrying  out  an  anchor,  making  jettison  of  cargo,  or  heaviug 
at  windlass  or  capstan ;  or  where  a  vessel  is  leaking  badly  and  is  kept 
afloat  by  a  pilot's  crew  pumping;  or  service  is  rendered  by  working 
an  abandoned  vessel,  or  one  whose  crew  are  worn  out  or  disabled  by 
sickness,  and  the  vessel  is  in  danger, — there  can  be  no  question  but 
what  such  service  would  be  one  of  salvage  rather  than  pilotage,  and 
that  he  would  be  entitled  to  compensation  as  such ;  but  when  the 
labor  performed  and  service  rendered  consist  only  of  such  acts  as  the 
duty  of  a  pilot  demands,  notwithstanding  the  fact  that  the  vessel  is 
in  distress,  or  his  exposure  is  unusual  and  the  risk  incurred  more  than 
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ordinary,  it  is  against  public  policy  to  construe  it  as  salvage ;  bat,  when- 
ever unusual  compensation  appears  to  be  demanded^  it  is  given  as  ex- 
tra pilotage. 

The  peculiar  knowledge  required  of  a  pilot  is  ns  to  the  depth  of 
water,  and  the  rise,  time,  and  strength  of  the  tides;  and  where  these 
items  of  knowledge  only  are  used,  or  orders  given  based  upon  them, 
it  can  at  no  time  be  considered  more  than  pilotage  service.  It  is  also 
the  duty  of  a  pilot  at  any  time,  in  order  to  prevent  a  vessel  in  his 
charge  from  grounding,  to  let  go  an  anchor;  nor  could  such  an  act  be 
considered  beyond  what  might  be  demanded  of  him  as  pilot,  or  entitle 
him  to  extra  reward.  Nor  can  danger  in  boarding  a  vessel  be  taken 
into  consideration,  when  unattended  by  other  peculiar  circumstances, 
to  give  salvage  compensation,  as  it  is  in  the  worst  weather  that  his 
services  are  the  most  required  and  demanded,  and  his  duty  becomes 
most  imperative. 

In  this  case,  had  the  libelant  reached  the  bark  while  she  was  ap- 
proaching, or  even  while  in  the  breakers,  but  before  she  had  struck, 
and  by  correct  and  timely  orders  succeeded  in  extricating  her  from 
the  difficulty  with  a  skillful  use  of  the  sails  and  helm,  can  it  be 
claimed  that  he  would  have  been  entitled  to  extra  compensation  be- 
cause he  had  encountered  danger  in  boarding  her,  or  on  account  of 
the  little  water  under  her  keel?  I  think  not;  for  if  such  questions 
could  be  successfully  raised  in  such  a  case  there  would  be  no  end  to 
demands  on  account  of  the  severity  of  the  weather,  or  the  danger  en- 
countered in  such  services,  or  the  shoalness  of  water,  and  danger  of 
the  vessel  on  such  account,  and  any  fixed  rates  of  pilotage  would  be 
useless.  The  vessel  when  boarded  was  not  afloat,  and  could  not  at 
that  time  be  piloted ;  neither  the  libelant  nor  the  man  with  him  did 
any  labor  in  extricating  Jier  from  the  bottom  or  in  pumping,  but  his 
knowledge  of  the  rise  and  direction  of  the  tide,  as  pilot,  enabled  bim, 
by  ordering  the  anchor  let  go,  to  hold  her  in  her  position  until  the  tide 
floated  her,  when  his  labors  as  salvor,  if  he  could  by  any  possible  con- 
struction ever  be  so  considered,  ceased,  and  he  became  a  pilot.  There 
can  be  no  question  as  to  this.  Had  he  found  the  vessel  safely  anch- 
ored at  high  tide  in  the  place  from  which  he  piloted  her,  it  could  not 
be  claimed  that  he  was  doing  more  than  his  duty  as  pilot  in  piloting 
her  in;  no  more  could  it  because  he  was  on  board  before.  But  the 
vessel  was  aground  in  a  dangerous  place,  and  the  weather  bad;  the 
evidence  shows  conclusively  that  the  risk  in  boarding  her  was  extra- 
ordinary and  unusual;  and  the  promptness  and  readiness  to  go  to 
her  aid  praiseworthy,  and  entitled  to  recognition. 

In  The  G.  D.  Bryant,  19  Fed.  Rep.  603,  which  has  been  cited  by 
claimant,  the  facts  seem  nearly  similar,  with  the  exception  that  in 
that  case  Judge  Deady  did  not  consider  that  the  libelant  incurred 
even  the  ordinary  danger  of  a  pilot  service,  while  in  this  case  it  was 
certainly  considerable  and  unusual,  although  perhaps  not  greater 
than  is  occasionally  but  not  frequently  met  in  boarding  vessels  at 
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sea  in  tempestuoas  weather.  In  that  ease  the  libel  was  dismissed 
with  costs^  but  in  this,  I  think,  the  difference  in  the  state  of  the 
weather  and  sea,  and  consequently  the  risk  incurred,  will  justify 
a  different  decree^  The  bark  was  in  ballast;  her  expenses,  port 
charges,  and  repairs  something  over  $7,000;  her  value  when  re- 
paired  from  ten  to  twelve  thousand  dollars,  according  to  the  demands 
of  the  market;  leaving  the  net  value  saved  from  three  to  five  thou- 
sand dollars.  The  libelant  has  presented  a  claim  for  pilotage,  and 
been  paid  in  full,  and  a  tug  paid  extra  towage  from  Tjbee.  The 
claimant  has  made  a  tender  of  $250,  and  deposited  that  amount  in 
the  registry  of  court.  I  consider  that  amount  will  amply  compen- 
sate  for  the  extraordinary  risk  incurred,  and  that  it  is  sufficient  to 
encourage  to  like  exertions  under  similar  circumstances. 

There  will  be  a  decree  in  favor  of  the  libelant  for  |250,  and  the 
costs  incurred  prior  to  the  time  of  the  deposit;  subsequent  costs  to 
be  deducted  from  the  money  on  deposit,  and  the  residue  paid  him. 


The  Pioneeb.^ 
{IKdria  Churt^  8.  D.  Georgia.    Juno  7, 1884.) 

L  Bbaman*b  Waobs. 

Where  suit  has  been  eommenced  by  a  seaman  for  wages  in  a  state  eomt 
ai^ainst  the  owner,  but  it  has  been  dismissed  before  bearing,  an  admiralty  court 
may  entertain  Jurisdiction  upon  the  same  subject-matter. 
2.  Bahb— CouBT  SCAT  Dbcbbb  Wages,  when. 

A  court  of  admiralty  may  decree  seaman's  wages,  although  earned  on  a 
steamer  of  less  than  five  tons,  engaged  in  canying  freight  and  paatengers  upon 
navigable  waters. 

In  Admiralty. 

Geo.  A.  Mercer  and  M.  A.  0.  Bryne^  for  libelant. 

J.  J.  Abrams,  for  claimant.   ' 

Locke,  J.  This  is  a  libel  for  seaman's  wages,  the  libelant  having 
been  engineer  on  the  steam-boat  Pioneer.  It  is  not  denied  that  the 
amount  sued  for  is  due,  but  it  appears  that  (1)  the  libelant  had  com- 
menced  an  action  against  the  owner  of  the  boat  under  the  lien  law 
of  the  Istate,  but  subsequently  came  before  the  commissioner  in  a  pe- 
tition for  seaman's  wages,  and  upon  obtaining  a  certificate  of  prob- 
able cause  for  action  had  dismissed  the  former  suit  at  his  costs ;  and 
(2)  that  the  vessel  upon  which  the  services  were  rendered  was  a  small 
steam-yacht  or  launch  of  less  than  five  tons  measurement,  and  neither 
eniolled  nor  licensed;  both  of  which  grounds  are  urged  to  defeat  the 
Jurisdiction  of  this  court. 

^Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 
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The  steamer  was  inspected  and  licensed  to  ply  for  a  distance  of  a 
hundred  miles  on  the  bays,  sounds,  rivers,  and  waters  along  the  coast 
of  Georgia,  and  to  carry  not  exceeding  20  passengers,  and  had  been 
engaged  in  carrying  freight  and  passengers  between  Darien  and  Ham- 
mersmith landing,  about  eight  miles,  and  out  to  Sapello  High  Point. 
The  residence  of  the  libelant  is  not  shown,  nor  does  there  appear  to 
have  been  any  privity  of  interest,  relationship,  or  acquaintance  be- 
tween him  and  the  owner;  but  it  is  testified  that  when  he  was  em- 
ployed it  was  remarked  that  Mulligan,  the  then  owner,  ''was  good  for 
his  wages;  if  not,  the  boat  was." 

It  is  claimed  that,  having  elected  his  forum,  the  libelant  is  estopped 
from  abandoning  it  and  bringing  suit  in  another,  and  The  Highlander, 
1  Spr.  510,  is  relied  upon.  The  decision  there  is  that  '*a  seaman's  lien 
for  wages  is  not  defeated  by  a  previous  attachment;  of  the  vessel  at  com- 
mon law  in  a  state  court,  abandoned  before  the  filing  of  the  libel."  Cer- 
tainly that  in  no  way  declares  that  it  would  have  been  lost  had  not  such 
suit  been  abandoned  before  the  filing  of  the  libel,  but  had  been  before 
the  hearing  of  the  case.  The  court  was  then  only  considering  the  case 
before  it,  and  its  decision  cannot  go  beyond  the  state  of  facts  therein 
existing.  In  this  case  the  former  suit  was  against  the  owner,  and 
not  in  rem,  nor  was  the  property,  at  the  filing  of  the  libel,  under  at- 
tachment from  another  tribunal,  which  would  prevent  the  valid  execu- 
tion of  one  under  this.  The  suit  in  the  state  coart  had  been  dismissed 
at  plaintiff's  costs  before  this  case  came  on  to  be  heard.  In  the 
state  court  the  seaman's  lien  is  not  the  prior  lien,  without  exception, 
as  in  the  case  of  seamen's  wages  in  admiralty.  The  matter  has  not 
been  adjudicated,  nor  is  there  any  other  action  now  pending ;  and  that 
is  all  that  is  necessary  for  this  court  to  consider,  if  it  has  jurisdiction 
otherwise.  This  was  a  contract  for  services  to  be  performed  by  assist- 
ing in  the  navigation  and  working  of  a  boat  or  vessel  on  navigable 
waters  by  a  person  who  appears  in  the  case  to  be  a  marine  engineer, 
and  if  the  court  has  no  jurisdiction  it  must  be  from  facts  sufficient  to 
establish  an  exception  to  the  general  rule. 

In  regard  to  the  size  and  character  of  the  boat,  and  character  of 
the  services  rendered  by  libelant,  The  Bolivar,  Olcott,  474,  and  The 
Farmer,  Gilpin,  524,  have  been  cited  and  relied  upon.  In  The 
Bolivar,  the  principal  ground  for  dismissing  the  hbel  was  that  the 
lien  had  been  lost  by  unreasonable  delay  until  it  became  stale,  and 
the  character  of  the  vessel,  and  the  relations  existing  between  the 
owner  and  libelant,  were  but  incidentally  mentioned,  and  not  as  con- 
trolling or  determining  the  action  of  the  court.  In*  The  Farmer^  the 
small  craft  was  engaged  in  carrying  wood  across  the  Delaware  river 
to  Philadelphia,  from  a  place  nearly  opposite,  and  the  opinion  of  the 
learned  judge  shows  that  he  considered  the  objection  to  the  jurisdic- 
tion on  account  of  the  general  business  and  occupation  of  the  libel- 
ants as  laborers,  they  being  enga,ged  in  navigating  the  boat  but 
about  eight  hours  a  week,  and  because  applications  from  the  same 


Digitized  by 


Google 


428  FEDEBAL  BEPOBTEBi 

class  of  persons,  whom  he  did  not  consider  seafaring  men,  had  be- 
come, as  be  plainly  declares,  annoyingly  frequent.  In  this  case  the 
character  and  occupation  of  the  libelant  was  that  of  an  engineer  of 
a  steam-boat,  engaged  in  transporting  freight  and  passengers  on  water 
within  the  ebb  and  flow  of  the  tide,  in  a  small  way,  it  may  be  true, 
but,  nevertheless,  sufficient,  I  think,  to  determine  jurisdiction,  and  if 
on  account  of  any  local  or  temporary  reason  a  judge  may  have  de*" 
clined  to  entertain  jurisdiction,  such  decision  need  not  be  binding  in 
cases  where  it  is  considered  circumstances  so  differ  that  they  justify 
another  conclusion.  In  this  case  the  commissioner,  after  examina- 
tion, certified  the  case  to  this  court.  The  libelant  has,  I  consider,  an 
action  in  rem.  He  has  dismissed,  at  his  own  costs,  the  suit  pending 
in  the  local  court  against  the  owner.  There  is  no  claim  that  the  money 
is  not  justly  due,  and  it  would  certainly  be  a  hardship,  not  demanded 
by  justice,  to  dismiss  him  without  redress.  Had  the  case  come  be- 
fore me  as  commissioner  originally,  I  will  not  say  but  what  I  might 
have  referred  the  libelant  to  the  local  court,  in  which  his  suit  was 
then  pending,  if  as  economical  andspeedy  justice  could  have  been 
obtained;  but  courts  of  admiralty  are  to  give  inexpensive  and  speedy 
redress  to  this  class  of  litigants,  and  for  this  class  of  services,  and  I 
do  not  think  the  smallness  of  the  vessel  should  protect  it  from  an 
action  in  rem. 

Let  the  decree  follow  for  the  amount  proven^ — 1129«67, — ^wiih 
costs. 


Thb  Habold. 

iDitHet  Omurt,  8.  D.  New  York.    June  80. 18S4.) 

Pbb8onax<  Injxjbibs— Fellow-Bbbyants— Mastkb  akd  BBBTAm*— Coiacov  Uv- 

DBRTAXnTO. 

The  Ubelant  was  one  of  several  men  procured  by  a  stevedore  to  shift  coal  in 
a  vessel,  all  of  whom  were  paid  for  by  the  ship,  by  the  day,  and  he  was  injured, 
without  his  own  fault,  by  a  board  which  fell  throu|;h  the  hatch  in  consequence 
of  the  winch  man's  starting  up  the  steam-winch  without  notice  to  his  fellow- 
workman,  whose  business  it  was  to  tend  the  ropes  at  the  platform.  The  winch- 
man  was  furnished  by  the  ship  and  not  by  the  stevedore,  and  was  a  competent 
person.  Held,  that  all  were  in  the  common  service  of  the  ship,  and  were  co- 
laborers  in  the  same  undertaking,  and  that  the  ship,  therefore,  was  not  liable 
for  the  iniuiy,  no  breach  of  any  duty  owed  by  the  ship  or  her  officers  beini^ 
shown.  Ueld^  atao,  that  it  was  immaterial  that  the  winchman  was  paid  by  the 
month  directly  \jy  the  ship,  and  the  other  men  by  the  day,  through  the  steve- 
dore ;  the  former  being  under  the  direction  of  the  men  at  the  platform  when 
to  start  or  stop,  and  aU  being  under  the  common  supervision  of  the  stevedore^ 
•)T  his  foreman,  and  employed  in  a  conunon  undertaking. 

In  Admiralty. 

L.  C.  Desaar,  for  libelant. 

Jas.  K.  HiUf  Wing  d  Shoudy,  for  claimants. 
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Bbown,  J.  The  libelant  was  one  of  a  number  of  men  procured  by 
a  stevedore  to  shift  coal  in  the  steamer  Harold.  He  was  at  work  on 
the  twelfth  of  December,  1880,  in  the  hold  beneath  the  after  hatch,  in 
tending  and  filling  the  tubs  as  they  were  lowered  and  raised.  While 
so  employed,  a  plank  fell  through  the  hatch  and  struck  his  foot,  pro- 
ducing a  severe  injury,  for  which  this  action  is  brought.  The  hatch 
above  was  mostly  covered  by  two  platforms  running  athwart  ships 
across  the  fore  and  aft  end  of  the  batch,  leaving  a  space  of  four  or 
five  feet  between,  sufficient  for  the  tubs  to  be  hoisted  through.  One 
of  the  stevedore's  men  stood  npon  each  platform  guiding  the  ropes  as 
the  tubs  were  hauled  up,  so  that  they  should  not  hit  the  platform. 
It  was  the  business  of  the  stevedore  to  arrange  this  platform,  and  he 
had  done  so.  The  two  men  employed  there  had,  of  their  own  voli- 
tion, obtained  two  other  planks,  which  they  laid  fore  and  aft  across 
from  one  platform  to  the  other,  near  the  coamings.  The  tubs  were 
raised  by  a  steam-winch,  which  was  tended  by  a  man  supplied  for 
that  purpose,  as  was  customary,  by  the  vessel,  and  who  acted  under 
the  orders  of  the  men  at  the  platform;  all  the  men  about  the  job,  ex- 
cept the  winchman,  being  procured  by  the  stevedore,  and  paid  by  the 
day  by  the  ship.  About  9  or  10  o'clock  in  the  forenoon  the  winch 
was  stopped  for  about  five  minutes  to  be  oiled,  and  to  have  some  bolts 
screwed  up.  It  was  a  very  cold  day,  and  during  this  interval  the 
men  on  the  platform  stepped  off,  and  walked  about  the  deck  to  keep 
themselves  warm.  It  was  the  duty  of  the  men  at  the  platform  to 
give  orders  to  the  man  at  the  winch  when  to  stop,  go  ahead,  or  back. 
When  the  winch  had  been  fixed,  the  man  that  tended  it  started  it  up, 
without  any  order  from  the  men  at  the  platform,  and  while  they  were 
a  few  feet  distant  from  it,  and  without  giving  notice  to  them  that  he 
was  about  to  start  up.  A  tub  which  was  a  few  feet  only  below  was 
thus  raised  up  against  the  platform  and  lifted  it  up,  and  thereby  dis- 
placed one  of  the  loose  fore  and  aft  planks,  so  that  it  fell  through  the 
batch  and  injured  the  libelant,  as  above  stated. 

The  libelant  was  without  fault,  and  was  injured  in  the  perform- 
ance of  his  duties  upon  the  ship.  He  cannot  recover  against  the 
vessel,  however,  except  upon  the  ground  of  some  fault  attributable  to 
the  ship ;  that  is,  some  negligence  or  remissness  on  the  part  of  her 
owners  or  officers  in  respect  to  some  duty  which  they  owed  to  the 
libelant  in  connection  with  the  service  in  which  he  was  engaged.  In 
The  Kate  Cann,  2  Fed.  Eep.  241,  8  Fed.  Eep.  719,  the  ship  was 
held  liable  for  the  giving  way  of  some  braces,  which  caused  injury  to 
the  libelant;  in  The  Rheola,  19  Fed.  Eep.  926,  for  the  insufficiency 
of  a  chain  supplied  by  the  ship  for  hoisting.  In  Dwyer  v.  National 
Steam'ship  Co.  4  Fed.  Bep.  493,  the  libel  was  dismissed  because  the 
ship  owed  no  duty  to  keep  the  hatch  covered,  or  the  guard  over  it 
properly  secured. 

Upon  the  evidence  in  this  case  there  appear  to  have  been  three 
faults  that  contributed  to  the  injury:     Firet,  and  chiefly,  that  of  the 


Digitized  by 


Google 


430  FEDEBAL   BEPORTEB. 

man  at  the  winch  in  starting  it  np  without  orders^  and  without  notice 
to  the  men  at  the  platform ;  secondly,  negligence  in  the  latter  in  the 
use  of  loose  boards  at  the  platform  in  no  way  secured  against  falling 
through  ;  thirdly,  the  absence  of  the  men  from  their  post  at  the  ropes 
when  the  winch  was  started  up.  Considering  the  coldness  of  the  day, 
•  however,  the  momentary  absence  of  the  men  in  stirring  about  to  keep 
themselves  warm  while  the  winch  was  being  fixed,  was  not  unreason- 
able,  and  any  fault  in  this  regard  is  of  a  very  m'nor  character.  The 
men  on  the  platform,  as  well  as  the  libelant,  were  substantially  in 
the  employ  of  the  ship,  though  procured  by  and  through  the  steve- 
dore. The  stevedore  did  not  do  this  work  by  any  independent  con- 
tract. The  agreement  was  that  the  coal  should  be  shifted  ''by  day's 
work,  at  the  ship's  expense, "  and  the  stevedore  procured  all  the  m^ 
except  the  man  at  the  winch,  who  was  furnished  by  the  ship.  The 
wages  of  the  men  were  paid  by  the  ship  through  the  stevedore.  The 
winchman  was  a  co-laborer  with  the  stevedore's  men,  and  was  en- 
gaged in  a  part  of  the  same  employment;  namely,  that  of  shifting 
coal.  Had' he  been  procured  by  the  stevedore,  the  case  would  clearly 
have  fallen  under  the  general  rule  that  laborers  take  the  risk  of  in- 
juries arising  through  the  negligence  of  their  co-laborers  in  the  same 
common  service.  Hough  v.  Ry.  Co.  100  U.  S.  213;  The  City  of  Alex- 
nndria,  17  Fed.  Rep.  390-392,  and  cases  there  cited;  The  Victoria, 
13  Fed.  Eep.  43. 

I  do  not  see  how  any  distinjstion  can  be  made  in  the  application  of 
this  rule  from  the  mere  circumstance  that  the  man  at  the  winch  was 
paid  directly  by  the  ship,  by  the  month,  while  the  other  co-laborers 
were  paid  by  the  day,  by  the  ship,  indirectly  through  the  stevedore 
who  procured  them.  The  reason  why  the  laborer  cannot  recover  is 
because  he  is  regarded  by  the  law  as  taking  the  risk  of  the  negli- 
gence of  fellow-laborers  engaged  in  the  same  common  undertaking. 
He  does  not,  however,  take  the  risk  of  the  fitness  or  suflSciency  of  the 
machinery,  structures,  or  implements  furnished  by  the  employer,  nor 
the  risk  of  negligence  of  servants  or  laborers  in  any  independent  de- 
partment of  work,  such  as  the  stowage  of  the  dunnage  was  in  the 
case  of  The  Kate  Cann,  ut  supra.  Against  these  he  has  no  means  of 
protecting  himself,  nor  can  he  be  reasonably  supposed  to  assume  the 
risks  arising  from  a  kind  of  work  wholly  independent  of  that  about 
which  he  is  engaged. 

The  man  at  the  winch,  in  this  case,  was  performing  a  necessary 
part  of  the  same  work  for  which  the  libelant  waj  employed.  The 
handling  of  the  winch  was  as  essential  as  tending  the  ropes  and  the 
tubs  at  the  platform,  or  shoveling  the  coal  in  the  hold.  The  risk  of 
any  inattention  by  the  man  at  the  winch  was  as  plainly  one  of  the 
risks  of  the  libelant's  employment  as  the  risk  of  inattention  by  the 
men  at  the  platform.  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  266; 
Same  v.  McOuire,  Id.  807;  Thompson  v.  Chicago,  M.  dc  St.  P.  Ry.  Co. 
18  Fed.  Rep.  239;  Wood  v.  Coal  Co.  121  Mass.  252;  Crispin  v.  Bah- 
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bitt,  81  N.  Y.  616 ;  Buckley  v.  Gould,  etc.,  M.  Co.  14  Fed.  Rep.  833.  In 
the  case  last  cited,  and  the  note  thereto,  (page  841,)  the  authorities  are 
collated  as  to  who  are  to  be  deemed  fellow-servants;  and  many  addi- 
tional ones  will  also  be  found  in  the  note  to  Charles  v.  Taylor,  in 
Moak's  English  Reports,  vol.  SO,  pp.  337-349.  The  man  at  the  winch 
was,  in  this  case,  acting  under  the  immediate  orders  and  direction 
of  the  stevedore's  men  at  the  platform.  It  is  immaterial  that  he  was 
paid  directly  by  the  ship.  Rourke  v.  White  Moss  CoUiery  Co.  2  C. 
P.  Div.  205 ;  Murray  v.  Currie,  L.  R.  6  0.  P.  24;  Johnson  v.  Boston, 
118  Mass.  114;  III.  Cent.  JR.  Co.  v.  Cox,  21  111.  20.  All  the  other  men 
being  paid  by  the  day  by  the  ship,  they  were  in  fact  under  the  ulti- 
mate control  of  the  officers  of  the  ship,  although  the  general  super- 
intendence of  the  work  was  in  the  stevedore  and  his  foreman.  This 
superintendence,  however,  included  the  winchman  as  much  as  the 
others ;  so  that  it  is  really  immaterial  here  whether  the  men  be  re- 
garded as  the  servants  of  the  stevedore  or  the  servants  of  the  ship, 
since  all  were  un^er  a  common  direction  and  in  a  common  service. 

The  evidence  does  not  show  that  the  work  was  stopped  through 
any  unfitness  of  the  winch,  or  that  the  fixing  required  was  different 
from  what  is  occasionally  needed  in  oiling  and  turning  up  the  screws. 
Nor  does  it  appear  that  the  man  at  the  winch  was  incompetent  or 
unfit  for  bis  position,  or  that  any  negligence  or  remissness  is  charge- 
able upon  the  officers  of  the  ship  in  selecting  him  for  that  work.  The 
duties  to  be  performed  by  him  were  of  a  very  simple  character,  be- 
ing only  the  handling  of  a  brake  at  the  winch,  and  the  accident 
is  attributable  chiefly  to  his  momentary  inattention  in  starting  the 
winch  without  notice. 

As  there  appears  to  have  been  no  remissness  attributable  to  the 
ship  or  its  officers,  the  libel  must  be  dismissed. 


The  Ludqatb  Hill. 
{DisMet  Court,  8.  D.  New  Tirrk.    June  30, 1884.) 

JMjlhitimb  Likk^Sufplzbb->8hif'8  Agents— Beorbt  AoRBBHBirr  with  Steve- 
dore. 

A  supply  of  rope  necessary  for  use  in  unloading  a  ship,  furnished  to  the  ship 
by  request  of  the  ship's  agents,  binds  the  shi^  to  pay  for  it.  The  ship's  agents 
have  presumptive  authority  to  procure  it  on  account  of  the  ship.  A  secret 
agreement  with  a  stevedore  that  he  shall  provide  and  pay  for  all  such  rope  does 
not  prevent  a  lien  therefw  in  favor  of  one  who  furnishes  such  rope  to  tho 
ship  on  her  account,  at  the  request  of  the  ship's  agents,  when  he  has  no  knowl- 
edge or  notice  of  such  an  agreement. 

In  Admiralty. 

Beebe  <6  Wilcox,  for  libelant. 

Lorenzo  UUo,  for  claimant. 
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Brown,  J.  The  rope,  on  account  of  which  this  libel  is  filed,  was 
necessary  for  the  use  of  the  ship  in  the  discharge  and  unloading  of 
her  cargo  under  the  stevedore.  The  evidence  shows  that  it  was  so 
used.  It  comes  under  the  head,  therefore,  of  necessary  supplies,  and 
went  to  the  use  of  the  ship.  By  a  private  arrangement,  not  known 
to  the  libelants,  the  stevedore  did  the  work  for  all  the  ships  of  the 
same  line,  at  a  specified  price,  furnishing  his  own  rope.  This,  how- 
ever, did  not  change  the  nature  of  the  service  to  the  ship,  nor  dimin- 
ish her  actual  need  of  the  stevedore's  work,  and  of  this  rope  as  one 
of  the  appliances  necessary  fot  that  work.  The  evidence  leaves  no 
doubt  that  the  libelants  refused  to  supply  the  rope  to  the  stevedore 
personally;  and  in  their  dealings  with  Seagar  Bros.,  the  agents  of  the 
ship,  they  referred  only  to  a  supply  of  the  rope  to  the  ship.  One  of 
the  libelants  testifies  that  the  cashier  of  the  agents  of  the  line  told 
him  that  it  was  all  right,  and  that  the  bill  would  be  paid  if  Williams 
(the  stevedore)  signed  it  as  correct.  The  rope  was  accordingly  fur- 
nished, and  charged  to  the  ship.  The  bill  was  certified  as  correct  by 
Williams,  and  was  rendered  to  the  ship's  agents  for  payment,  but  was 
not  paid.  In  a  subsequent  conversation,  the  cashier  denied  that  he 
had  promised  payment;  but  bis  testimony  has  not  been  obtained  on 
this  trial.  The  statement  in  his  subsequent  conversation,  when  not 
under  oath,  cannot  stand  against  the  libelant's  sworn  statement,  that 
payment  was  promised  by  him  when  the  libelants  first  went  to  the 
office  of  the  ship's  agents;  and  the  charge  to  the  ship,  the  certifying 
of  the  bill  by  Williams,  and  the  rendering  of  it  to  the  agents,  are  all 
in  agreement  with  the  libelant's  testimony,  and  tend  to  substantiate 
its  truth.  Various  circumstances  in  the  testimony  show  that  the 
agents  of  the  line  had  general  authority  to  attend  to  the  bills  of  the 
ship,  and  to  the  necessary  business  connected  with  loading  and  un- 
loading; and  this  would  embrace  the  procuring  of  any  needed  means 
for  that  purpose,  including  rope  such  as  this.  It  is  not  an  unusual 
thing  for  necessary  supplies  to  be  ordered  by  a  ship's  agents  in  a 
foreign  port,  and  I  have  never  known  a  lien  refused  for  any  want  of 
authority  on  their  part,  where  the  supplies  actually  came  to  the  use 
of  the  ship.  The  Patapaco,  13  Wall.  329.  No  question  would  have 
been  made  in  this  case,  except  for  the  private  arrangement  with 
Williams;  but  as  that  was  not  communicated  to  the  libelants  it  can^ 
not  affect  them.  I  think  they  are  entitled  to  recover,  therefore,  on 
the  ground  that  the  rope  was  necessary  in  and  about  the  work  of 
unloading  the  ship,  which  was  necessary  to  enable  her  to  earn  her 
freight;  that  it  was  furnished  to  the  ship,  and  on  her  credit,  and  not 
to  Williams,  or  on  his  credit;  and  that  it  was  so  furnished  by  au- 
thority of  the  agents  of  the  ship,  and  on  their  promise  to  pay  for  it 
in  behalf  of  the  ship,  and  that  their  promise  bound  the  ship  as  well 
as  themselves. 

Decree  for  the  libelants  for  |128.06,  with  interest  from  December 
15, 1883,  with  costs. 
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Betnolds  t;.  Falheb. 
{Oireuit  Court,  W.  D.  North  Carolina.    April  Term,  1884.) 

1.  Contract— Actions  in  Contract  and  Tobt— Joindbb  of  Oausbs. 

Under  the  Code  of  North  Carolina  causes  of  action  in  tort  and  contract  may 
be  Joined  in  the  same  case,  provided  they  arise  out  of  transactiona  connected  ' 
with  the  same  subject-matter,  and  dflecting  the  same  parties. 

2.  Bamb— Dbobit  in  Businbss  Transactions. 

Decit  in  business  transactions  consists  in  fraudulent  representations  or  con- 
trivances by  which  one  man  deceives  another  who  has  a  right  to  rely  upon  rep- 
resentations, and  has  no  means  of  detecting  the  fraud. 

3.  BaMB— SAIiB  OF  Gk>OD8^FliAUDUL£NT  iiBPBBSENTATIONS  AB  BASIB  FOB  SUIT  AT 

Law. 

Fraudulent  representations  in  the  sale  of  goods  will  not  of  themselves  con- 
stitute deceit,  which  will  be  the  subject  of  a  suit  for  damages.  Mere  **  deal- 
ing talk,''  unless  accompanied  with  some  artifice  to  deceive  the  purchaser,  or 
throw  him  off  his  guard,  or  some  concealment  of  intrinsic  defects  not  easily 
detected  by  ordinary  care  and  diligence,  does  not  entitle  one  to  an  action. 

4.  Bamb — Nbolbot  of  Purchasbr  to  Inspect  Gk>0DB. 

A  party  cannot  be  relieved  by  law,  who,  having  every  opportunity  allowed 
him  to  inspect  goods  for  himself,  neglects  to  do  so,  but  takes  the  goods  at  the 
estimate  put  on  them  by  the  selJer. 
fi.  Bam^— Balb  bt  Saxplb — Imflibd  Warranty. 

To  constitute  a  sale  by  sample  with  warrant v  implied,  it  must  appear  that 
the  parties  contracted  solely  with  reference  to  tnc  sample,  and  mutually  under- 
stood that  they  were  so  dealing  with  the  quality  of  the  bulk. 
fl.  Bamb— Implied  Warranty  Gbnbrally. 

It  is  generally  understood  that  in  the  sale  or  exchange  of  goods  a  warranty 
as  to  quality  is  not  implied  in  law.  The  law  presumes  that  a  party  who  dis- 
trusts his  own  Judgment  and  shrewdness  will  protect  himself  by  requiring  an 
express  warranty. 

7.  Bamb— "Bound  Ordbb"  in  Contract  for  Bale  of  Tobacco. 

The  words  <*  sound  order,"  as  applied  in  a  contract  relating  to  tobacco  to  be 
delivered  to  a  manufacturer,  means  such  order  as  would,  with  ordinary  care, 
insure  the  sound  condition  oi  the  tobacco  at  the  time  of  its  arrival  at  the  place 
where  it  is  to  be  manufactured,  and  for  a  reasonable  time  thereafter,  until  it 
could  be  used  in  the  course  of  manufacture. 

8.  Bamb— Onb  ,Pabty  cannot  Rescind  Contract  in  Part. 

A  party  entering  into  a  contract  for  the  purchase  of  goods  to  be  sent  in  two 
consignments,  cannot  accept,  pay  for,  and  use  the  the  first  consignment,  and 
refuse  the  second,  and  rescind  the  contract,  without  the  consent  of  the  seller. 

9.  Bamb— Writtbn  Contract  Prbsumbd  to  Embracb  Previous  Oral  One.' 

It  is  a  rule  of  law  that  all  previous  stipulations  between  parties  to  a  transac- 
tion are  presumed  to  be  embraced  in  a  subsequent  written  contract  about  the 
same  subject-matter. 

10.  Bamb— Right  of  Action  not  Waived  by  Accbftancb  of  Goods. 

A  party  who  accepts  and  uses  a  commodity,  notwithstanding  the  fact  of  its 
being  other  than  it  was  represented  to  be,  does  not  thereby  waive  his  right  of 
action,  but  is  entitled  to  recover  for  the  breach,  of  warranty  the  difference  be- 
tween the  values  of  the  goods  in  their  damatced  and  undamaeed  condition. 

kk  Law. 

C  B.  Watson,  J.  T.  Morehead,  and  J.  H.  DiUard,  for  plaintiflf. 

John  N.  Staples  and  J.  C.  Buxton,  for  defendant. 

Dice,  J.,  {charging  jury.)  This  is  an  important  case  to  the  parties 
on  account  of  the  amount  of  money  involved.  It  is  an  interesting 
one  to  the  persons  who  have  heard  the  trial,  as  the  evidence  and  the 
v.2lF,no.7— 28 
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legal  qaestions  presented  are  connected  with  the  cultivation,  curing, 
handling,  the  preparation  for  market,  the  sale,  and  manufacture 
of  tobacco,  a  very  important  staple  commodity  in  this  section  of 
country.  The  plaintiff  brought  this  action  to  recover  damages  which 
he  alleges  he  has  sustained  in  a  transaction  in  regard  to  the  sale  and 
delivery  of  a  large  crop  of  tobacco.  In  the  pleadings  he  presents  sev- 
eral causes  of  action.  Under  the  flexible  and  liberal  system  of  plead- 
ing and  procedure  adopted  in  the  Code  of  this  state,  actions  on  con- 
tract and  tort  may  be  united  in  the  same  case,  provided  they  arise  out 
of  transactions  connected  with  the  same  subject-matter,  and  affect 
only  the  same  parties. 

The  plaintiff  alleges  that  he  has  sustained  damages  by  reason  of  a 
deceit  on  the  part  of  the  defendants,  in  that  the  tobacco  was  ''frost- 
bitten," and  assurances  were  made  to  the  contrary  before  the  sale; 
that  inferior  grades  of  tobacco  were  designedly  placed  in  the  upper 
part  of  the  barns,  where  they  could  not  be  easily  seen,  and  fraudu- 
lent representations  as  to  quality  were  made,  well  calculated  to  de- 
ceive. Deceit  in  business  transactions  consists  in  fraudulent  repre- 
sentations or  contrivances  by  which  one  man  deceives  another  who 
has  a  right  to  rely  upon  representations,  or  has  no  means  of  detect- 
ing such  fraud.  Fraudulent  representations  in  the  sale  of  goods 
will  not  of  themselves  always  constitute  deceit  which  will  be  the  sub- 
ject of  an  action  for  damages.  In  cases  like  this,  where  parties  deal 
with  each  other  on  a  footing  of  equality,  there  must  be  some  existing 
circumstances,  or  some  means  used,  calculated  to  prevent  the  detec- 
tion of  falsehood  or  fraud,  and  impose  upon  a  purchaser  of  ordinary 
prudence  and  circumspection.  If  a  purchaser  has  full  opportunity 
of  examining  the  goods,  and  can  easily  and  readily  ascertain  their 
quality  and  value  by  inspection,  and  he  neglects  to  do  so,  then  any 
injury  which  he  may  sustain  by  such  negligence  is  the  result  of  his 
own  folly,  and  he  can  have  no  relief  at  law.  The  evidence  on  both 
sides  shows  that  the  plaintiff  visited  the  bams  before  the  sale,  saw 
the  tobacco,  and,  with  some  little  inconvenience,  could  have  made 
full  examination,  and  no  obstructions  were  placed  in  his  way,  and 
no  objections  were  made  by  the  agent  of  the  defendant.  A  written 
contract  was  afterwards  entered  into  by  the  parties,  the  terms  of 
which  had  no  reference  to  the  representations  made  as  to  the  quality 
or  condition  of  the  tobacco  in  previous  negotiations.  I  am  of  opin- 
ion that  this  cause  of  action  for  deceit  cannot  be  sustained,  and  the 
issue  upon  that  subject  is^withdrawn  from  your  further  consideration. 

The  plaintiff  further  says  that,  when  he  visited  the  barns,  he  found 
the  tobacco  in  three  bams  so  much  crowded  and  in  such  dry  condi- 
tion that  he  could  not  make  an  examination  without  serious  injury  to 
the  commodity.  He  carefully  inspected  the  tobacco  on  the  lower  tiers 
of  the  bams,  and  was  assured  by  the  agent  that  it  fairly  represented 
the  quality  of  the  whole  crop,  and  trusting  to  such  assurances  he 
made  no  request  for  further  examination.  Under  these  circum- 
stances, the  plaintiff  insists  that  the  subsequent  sale  may  be  regarded 
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as  a  sale  oy  sampu,  and  that  the  law  implies  a  warranty  as  to  tbe 
quality  of  the  entire  crop.  A  sale  by  sample  is  where  a  small  quan- 
tity of  any  commodity  is  exhibited  by  the  vendor  as  a  fair  specimen  of 
a  larger  quantity,  called  the  bulk,  which  is  not  present,  and  thftre  is 
no  opportunity  for  a  personal  examination.  To  constitute  such  sale, 
it  must  appear  that  the  parties  contracted  solely  with  reference  to 
the  sample,  and  mutually  understood  that  they  were  so  dealing  in 
regard  to  the  quality  of  the  bulk.  Such  sales  are  commonly  made 
when  it  is  not  convenient  for  the  purchaser  to  see  the  bulk  of  the 
commodity,  and  one  of  the  main  reasons  why  the  law  implies  a  war- 
ranty is  because  there  is  not  an  opportunty  for  a  personal  examina- 
tion of  the  article  which  the  sample  is  shown  to  represent.  It  is  con- 
ceded that,  when  the  plaintiff  proposed  to  purchase,  the  defendant 
offered  him  the  means  of  reaching  the  barns,  which  were  three  miles 
distant,  and  told  him  that  the  agent  would  give  him  information  and 
facilities  for  personal  examination.  A  thorough  examination  was  not 
made  on  account  of  the  condition  of  the  tobacco  in  the  barns,  sns 
stated  by  the  plaintiff  in  his  testimony.  At  that  time  the  tobacco 
was  the  property  of  the  defendant,  and  any  injury  produced  would 
have  been  his  loss,  and  he  made  no  objection  to  a  full  examination, 
and  furnished  facilities  for  such  purpose.  It  is  well  established  as  a 
general  principle  that,  on  the  sale  or  exchange  of  goods,  a  warranty 
as  to  the  quality  is  not  implied  in  law.  There  are  some  exceptions 
to  this  general  rule,  but  it  is  unnecessary  for  me  to  refer  to  them,  as 
the  evidence  does  not  bring  this  case  within  any  of  such  exceptions. 
In  most  sales  the  law  wisely  and  justly  presumes  that  a  purchaser  will 
take  care  of  his  own  interests,  and  that,  when  he  distrusts  his  own 
shrewdness  and  judgment,  he  will  protect  himself  from  imposition 
by  requiring  an  express  warranty.  In  all  cases  where  he  has  an  op- 
portunity of  inspecting  the  goods,  and  fails  to  do  so,  he  cannot  prop- 
erly complain  if  the  goods  do  not  come  up  to  his  own  expectations, 
and  the  representations  of  the  vendor.  If  an  opportunity  is  afforded 
by  the  vendor,  and  an  inspection  is  practicable,  it  must  be  made  by 
the  purchaser,  no  matter  how  disagreeable  and  inconvenient  it  may 
be.  It  is  well  known  that,  in  the  course  of  trade,  vendors  will  speak 
in  terms  of  high  commendation  of  the  commodities  which  they  offer 
for  sale.  Such  "dealing  talk"  is  not  regarded  in  law  as  fraudulent, 
unless  accompanied  with  some  artifice  to  deceive  the  purchaser  and 
throw  him  off  of  his  guard,  or  some  concealment  of  intrinsic  defects 
not  easily  discoverable  by  reasonable  care  and  diligence.  If  a  pur- 
chaser has  an  opportunity  of  seeing  and  examining  for  himself,  he 
should  rely  upon  his  own  judgment,  and  accept  the  consequences 
of  mistake;  or  he  should  protect  himself  by  express  warranty. 

As  I  am  of  opinion,  from  the  evidence  o^  both  sides,  that  none  of 
the  elements  of  an  implied  warranty  arise  in  this  case,  I  will  with- 
draw this  issue  from  your  further  consideration.  It  is  therefore  un- 
necessary for  me  to  consider  the  question  presented  in  the  argument 
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of  counsel  of  defendant,  whether  the  contract  of  sale  sabsequenUy 
made  in  writing  and  containing  no  warranty  as  to  quality,  and  hay- 
ing an  express  warranty  as  to  the  condition  of  the  tobacco  at  the  time 
of  d«livery,  can  be  enlarged  or  varied  by  parol  evidence  of  previous 
declarations  and  circumstances.  The  general  rule  of  law  was  cor- 
rectly stated  by  counsel,  that  all  previous  stipulations  between  par- 
ties to  a  transaction  are  presumed  to  be  embraced  in  a  subsequent 
written  contract  about  the  subject-matter.  There  are  some  apparent 
exceptions  to  this  rule,  where  it  is  manifest  that  it  was  not  the  inten- 
tion of  the  parties  to  a  written  contract  to  include  all  the  terms  of  a 
previous  parol  contract  about  the  same  subject-matter.  Such  ques- 
tions, although  learnedly  discussed  in  the  argument,  are  not  now  in- 
volved in  the  case,  as  they  applied  to  the  issue  which  I  have  with- 
drawn from  your  consideration. 

The  only  issde  submitted  for  your  determination  is  whether  there 
was  a  breach  of  the  express  warranty  contained  in  the  written  con- 
tact between  the  parties  as  to  the  "sound  order"  of  the  tobacco  at 
the  time  of  delivery  at  Saltville,  and,  if  there  was  such  breach,  what 
are  the  damages  w'hich  the  plaintiff  is  entitled  to  recover?  The  coun- 
sel of  plaintiff,  in  the  concluding  argument,  insists  that  the  counsel  of 
defendant,  who  preceded  him,  admitted  that  there  was  such  a  breach. 
I  did  not  so  understand  the  defendant's  counsel.  He  only  expressed 
an  opinion  as  to  the  weight  of  evidence.  That  evidence  you  must 
weigh  and  consider  for  yourselves  in  determining  the  rights  of  par- 
ties. It  is  admitted  that  the  tobacco  was  delivered  in  a  reasonable 
time  at  Saltville  to  the  railroad  agent,  and  was  duly  shipped,  and 
reached  its  destination  at  Winston  in  eight  or  ten  days.  There  is  no 
evidence  as  to  the  state  of  the  weather  during  the  transportation,  or 
in  what  manner  the  tobacco  was  carried  by  the  railroad  company, — 
whether  upon  open  platform  or  in  closed  box  cars.  There  is  some 
evidence  tending  to  show  that  the  hogsheads  containing  the  tobacco 
exhibited  no  marks  or  appearances  of  injury  by  exposure  to  the 
weather.  There  is  no  warranty  in  the  written  contract  as  to  the 
quality  of  the  tobacco,  and  if  the  defendant  delivered  the  tobacco  as 
it  was  when  purchased,  and  delivered  it  in  sound  order,  then  he  com- 
plied with  his  agreement.  If  more  of  the  tobacco  was  of  an  inferior 
quality  than  was  expected  by  the  plaintiff,  and  some  of  it  was  ''frost- 
bitten," that  would  not  constitute  a  breach  of  warranty,  as  that  con- 
dition of  things  existed  before  the  sale,  and  the  plaintiff  might  have 
discovered  such  defects  by  careful  examination. 

The  written  contract  of  sale  contains  an  express  warranty  as  to 
the  condition  in  which  the  tobacco  was  to  be  packed  in  hogsheads 
at  the  time  of  delivery  at  Saltville.  It  was  to  be  in  "sound  order;" 
and  we  will  now  proceec^  to  construe  the  meaning  of  tha«  term  as 
used  by  the  parties.  It  is  a  fundamental  rule  that  in  the  construc- 
tion of  contracts  the  courts  may  look  not  only  at  the  language  em- 
ployed, but  to  the  subject-matter  and  the  surrounding  circumstances^ 
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and  may  avail  themselves  of  the  same  lights  which  the  parties  pos- 
sessed when  the  contract  was  made.  Previous  and  contemporary 
transactions  and  facts  may  be  very  properly  taken  into  consideration 
to  ascertain  the  nature  of  the  subject-matter  of  a  contract,  and  the 
sense  in  which  parties  may  have  used  particular  terms,  but  not  to 
alter  or  modify  the  plain  language  which  they  have  used.  In  con- 
struing the  term  "sound  order/'  as  used  in  the  contract,  we  must  as- 
certain the  intention  of  the  parties  by  considering  their  purposes  and 
objects  as  manifested  by  the  acts,  declarations,  and  circumstances 
accompanying  the  transaction.  The  tobacco  was  purchased  by  the 
plaintiff  for  the  purpose  of  manufacture  at  Winston,  a  place  at  con- 
siderable distance  from  the  place  of  delivery.  It  was  to  be  trans- 
ported by  railway,  and  the  "working  season"  would  be  fully  open 
by  the  first  of  May.  The  plaintiff  gave  instructions  to  pack,  as 
soon  as  convenient,  in  "good,  sound  keeping  order,  so  that  the  wrap- 
pers  would  not  be  broken."  Under  such  circumstances,  I  think 
"sound  order"  means  such  order  as  would,  with  ordinary  care,  insure 
the  sound  condition  of  the  tobacco  on  its  arrival  at  Winston,  and  for 
a  reasonable  time  thereafter,  when  it  could  be  used  in  the  course  of 
manufacture.  The  warranty  did  not  require  the  tobacco  to  be  so 
packed  as  to  remain  sound  for  a  long  period,  as  long  storage  was  not 
the  purpose  contemplated.  With  this  construction  of  the  contract, 
you  will  now  proceed  to  consider  the  evidence  upon  the  subject. 

The  witnesses  of  the  defendant,  who  were  engaged  in  the  purchas- 
ing and  delivery  of  the  tobacco,  states  directly  and  positively  that*  it 
was  purchased  and  delivered  in  good,  sound  keeping  order  at  Saltville, 
in  accordance  with  the  instructions  of  the  plaintiff.  The  witnesses  of 
the  plaintiff  did  not  see  the  tobacco  when  it  was  purchased  and  de- 
livered, but  they  profess  to  be  experts  in  the  packing,  shipping,  and 
manufacturing  of  such  articles,  and  have  acquired  their  information 
and  skill  by  long  and  large  experience.  They  saw  the  tobacco  soon 
after  it  reached  Winston,  and  say  positively  that  its  damaged  con- 
dition at  that  time  was  produced  by  negligence,  ignorance,  or  a  want 
of  skill  in  packing  in  the  hogsheads.  You  have  before  yon  the  direct 
and  positive  testimony  of  the  defendant's  witnesses,  and  the  well- 
considered  opinions  of  the  plaintiff's  witnesses,  founded  upon  knowl- 
edge acquired  by  long  experience.  You  will  therefore  carefully  weigh 
the  direct  testimony  offered  by  the  defendant,  and  the  strong  pre- 
sumptive evidence  presented  by  the  plaintiff,  and  decide  as  to  which 
preponderates  in  the  scale  of  inquiry. 

The  evidence  shows  that  there  were  two  shipments  of  the  tobacco: 
one  on  the  seventh  of  April,  1882;  the  other  on  the  twentieth  of  May, 
1882.  The  contract  price  of  the  tobacco  was  24  cents  per  pound,  to 
be  paid  on  delivery  at  Saltville.  The  price  was  not  paid  on  delivery, 
but  the  defendants,  by  shipping  before  payment,  waived  this  failure 
of  compliance  with  the  contract.  The  price  of  the  first  payment  was 
paid  by  plaintiff  before  the  tobacco  arrived  in  Winston.     There  is  no 
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representation  as  to  the  general  quality  of  the  tobacco  in  the  con- 
tract; the  express  warranty  only  extends  to  the  condition  in  which  the 
tobacco  was  to  be  when  delivered.  The  plaintiff,  upon  ascertaining 
the  damaged  condition  of  the  tobacco,  might  have  given  notice  to  the 
defendant  that  he  would  not  accept  the  same,  but  would  hold  as  a 
security  for  the  purchase  money  advanced.  Such  receiving  and  hold- 
ing would  not  have  been  an  acceptance.  The  plaintiff  would  have 
been  a  bailee  holding  under  a  lien,  and  would  be  required  to  exercise 
only  ordinary  care  to  prevent  further  damage.  As  the  plaintiff  ac- 
cepted and  used  this  first  shipment  of  tobacco,  he  is  only  entitled  to 
recover  for  the  breach  of  the  warranty  the  difference  between  the 
value  of  the  tobacco  in  a  sound  condition  in  Saltville,  and  the  value 
at  Winston  in  its  damaged  condition.  By  accepting  the  tobacco  he 
did  not  waive  his  right  to  sue  for  a  breach  of  the  warranty.  He  had 
paid  for  the  tobacco  and  he  had  a  right  to  "make  the  most  of  it," — ^to 
secure  himself  as  far  as  possible  for  the  payments  which  he  had 
made.  As  the  contract  of  sale  was  an  entire  contract  for  the  whole 
crop  of  defendant,  and  the  first  shipment  was  accepted,  paid  for,  and 
used,  the  plaintiff  had  no  right  to  refuse  acceptance  of  the  second 
shipment  and  rescind  the  contract  without  the  consent  of  the  defend- 
ant. If  a  contract  is  rescinded,  it  must  be  rescinded  as  to  the  whole 
subject-matter,  and  the  parties  placed  in  the  condition  they  occupied 
before  the  contract  became  partly  executed.  When  the  second  ship- 
ment was  delivered  to  the  railroad  agent  at  Saltville,  it  became  the 
property  of  the  plaintiff,  and  he  had  no  right  to  refuse  its  acceptance 
in  Winston,  although  it  was  found  to  be  in  a  damaged  condition.  If 
the  tobacco  was  injured  by  the  defective  packing,  the  plaintiff's  only 
remedy  is  an  action  for  the  damages  sustained  by  a  breach  of  war- 
ranty. He  is  liable  to  the  defendant  for  the  cost  price  which  was  not 
paid,  and  the  defendant  is  liable  to  him  by  way  of  damages  for  the 
difference  between  the  value  of  the  tobacco  sound  and  the  tobacco 
injured.  There  is  no  direct  evidence  as  to  the  value  of  the  tobacco 
in  sound  condition  at  Saltville,  as  there  was  no  market  for  such  com- 
modities at  that  place.  The  cost  price  agreed  upon  by  the  parties 
may  well  be  considered  as  a  prima  facie  standard  of  value.  It  may 
be  that  the  plaintiff  agreed  to  pay  too  much,  or  he  ma^  iii»?e  obtained 
it  at  less  than  its  real  value.  There  is  some  evidence  as  to  the  value 
of  such  tobacco  in  the  markets  of  the  country,  and  you  may  thus  as- 
certain its  market  value  by  deducting  the  cost  of  transportation  to 
such  place  of  sale.  If  you  find  that  there  was  a  breach  of  warranty 
as  to  soundness,  then  you  will  ascertain  the  value  of  tobacco  when 
sound,  deduct  the  value  of  the  injured  tobacco  at  Winston,  then  de- 
duct the  cost  price  of  the  second  shipment,  which  was  not  paid,  and 
render  a  verdict  in  favor  of  plaintiff  for  balance,  if  any. 

The  instructions  which  I  have  given  you  include  the  rights  of  the  de- 
fendant as  presented  in  his  counter-claim.  If  the  tobacco  was  in 
sound  condition  at  the  time  of  delivery  at  Saltville,  he  is  entitled  to 
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reeover  the  balance  of  contract  price,  which  is  unpaid.  He  is  in  no 
way  responsible  for  damages  to  the  tobacco  caused  by  exposure,  or 
any  other  negligence  of  the  railroad  company  in  the  course  of  trans- 
portation. He  is  only  liable  for  damages  caused  by  his  own  negli- 
gence, or  want  of  skill  in  packing  the  tobacco  in  the  hogsheads.  You 
will  consider  the  cause  of  action  set  forth  by  the  plaint^  in  his  com- 
plaint, and  the  claim  of  the  defendant  set  up  in  his  counter-claim, 
and  adjust  and  determine  the  controversy  in  accordance  with  the 
preponderance  of  the  evidence,  and  the  principles  of  law  which  the 
court  has  stated  to  you. 

Verdict  for  plaintiflF. 


§  1.  Warrakty  Defined — ^Express  and  Implied.  "A  warranty,"  said 
Lord  Abinger,  C.  B.,  in  Chanter  v.  HopkinSf^  *4s  an  express  or  implied 
statement  of  something  which  the  party  undertakes  shall  be  a  part  of  a  con- 
tract; and,  though  part  of  the  contract,  yet  collateral  to  the  express  object  of 
it."  The  best  definition  of  a  warranty,  said  Martin,  B.,  in  Stticley  v. 
Baily,  is  that  given  by  Lord  Abingeb  in  Chanter  v.  Hopkins;  and  the  text 
writers  have  almost  unanimously  adopted  the  definition  of  tlie  chief  baron 
with  the  indorsement  of  Baron  Martin.  The  frequent  case  of  express  war- 
ranties on  the  sale  of  goods  and  chattels — that  the  article  is  of  a  certain  qual- 
ity, of  a  certain  quantity,  of  a  certain  Isind — ^is  beyond  the  scope  of  this  note, 
which  is  confined  to  the  cases  where  the  law  implies  from  the  circumstances 
of  the  sale  itself  a  warranty  of  quality,  quantity,  or  title,  as  the  case  may  be. 

Implied  warranties  may  be  divided  for  convenience  into  the  following: 

I.  The  implied  warranty  of  identity  or  genuineness. 

IL  The  Implied  warranty  on  a  sale  of  goods  by  description  that  the  article 
is  merchantable. 

m.  The  implied  warranty  on  a  sale  by  sample  that  the  goods  correspond 
to  the  sample. 

lY.  The  implied  warranty  that  the  goods  shaU  be  fit  for  the  buyer's  pur- 
pose. 

V.  The  implied  warranty  of  title. 

YL  The  implied  warranty  from  custom. 

§  2.  Existence  of  Article  not  a  Warranty,  but  an  Essential  Ele- 
ment OF  THE  Contract.  That  the  article  sold  actually  exists  is  not  an  im- 
plied warranty,  but  is  an  essential  element  of  the  sale  itself,  without  which 
there  is  no  contract  between  the  parties  at  all.  Thus,  in  Terry  v.  Bissell,^  the 
defendants  sold  the  plaintiff  a  note,  not  then  due,  purporting  to  be  signed  by 
A.  and  indorsed  by  B.  The  signature  of  A.  was  genuine,  but  the  indorse- 
ment by  B.  was  a  forgery.  There  was  no  express  warranty  of  the  genuine- 
ness of  the  indorsement,  and  neither  party  had  any  suspicion  that  it  was 
forged.  After  the  note  had  been  protested  for  non-payment,  the  plaintiff 
discovered  the  fact  of  the  forgery,  and  immediately  offered  to  return  the  note 
to  the  defendants,  and  demanded  the  money  paid  for  it.  The  defendants  re- 
fusing to  receive  the  note  or  refund  the  money,  he  brought  an  action  of  as- 
sumpsit for  money  had  and  received.  It  was  held  that  he  was  entitled  to  re- 
cover.   *'In  the  first  place,"  said  Ellsworth,  J.,  ''there  was  no  sale,  because 
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the  subject-matter  of  the  sale  had  no  existence. "  There  must  be,  in  order  to 
make  a  valid  contract,  a  thing  sold.  If,  ignorant  of  the  death  of  my  horse,  I 
sell  it,  there  is  no  sale,  for  want  of  a  thing  sold.  If  A.  and  B.,  being  together 
in  New  York,  A.  sells  B.  his  house  in  Chicago,  both  being  ignorant  that  it 
has  been  burned  down,  the  contract  is  null,  for  there  is  nothing  to  contract 
about.  1  "I  have  often  ruled,"  said  Lord  Kenton  in  Farrar  v.  Nightingale^* 
"that  where  a  person  sells  an  interest,  and  it  appears  that  the  interest  which 
he  pretended  to  sell  was  not  the  true  one, — as,  for  example,  if  it  was  for  a 
lesser  number  of  years  than  he  had  contracted  to  sell, — the  buyer  may  consider 
the  contract  as  at  an  end,  and  bring  an  action  for  money  had  and  received,  to 
recover  back  any  sum  of  money  he  may  have  paid."  There  are  intimations  to 
be  found  occasionally  to  the  effect  that  there  is  an  implied  warranty  of  the 
existence  of  the  thing  sold ;  but  this  is  a  mistaken  idea,  as  a  proper  concep- 
tion of  the  contract  of  sale  will  show,  and  as  the  cases  just  referred  to  suf- 
hciently  demonstrate. 

§  3.  Identity  of  Goods— Not  a  Wabbanty.  The  same  is  true  of  the 
matter  of  the  identity  of  the  goods.  "If  a  man,"  said  Liord  Abingeb  in 
Chanter  v.  HopTcins^^  "if  a  man  offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract;  but  that  is  not  a  warranty;  there 
is  no  warranty  that  he  should  sell  him  peas;  the  contract  is  to  sell  peas,  and 
if  he  sells  him  anything  else  in  their  stead,  it  is  a  non-performance  of  it.  So, 
if  a  man  were  to  order  Qopper  for  sheathing  ships,  that  is  a  particular  copper, 
prepared  in  a  particular  manner;  if  the  seller  sells  him  a  different  sort,  ia 
that  case  he  does  not  comply  with  the  contract;  and  though  this  may  hav«) 
been  considered  a  warranty,  and  may  have  ranged  under  the  class  of  cases  re» 
latin g  to  warranties,  yet  it  is  not  properly  so."  And  in  Terry  v.  Bissell,^ 
Ellswobth,  J. ,  said :  "  Suppose  the  defendant  had  proposed  to  sell  and  had  sold 
a  bar  of  metal  as  gold  which  turned  out  to  be  mere  dross,  colored  and  disguised, 
without  a  particle  of  gold ;  or  a  barrel  of  flour,  wliich  was  examined  on  the 
surface,  but  below  was  mere  sawdust  or  gravel;  or  a  barrel  of  beef,  which 
turned  out  to  have  one  layer  of  beef  and  the  rest  was  brickbats  and  stones; 
or  a  box  of  chisels,  which  turned  out  to  be  scrap-iron, — would  the  seller  be 
permitted  to  insist  that  it  was  a  sale,  and  keep  his  money?" 

§  4.  The  General  Rule  on  a  Sale  is  Caveat  Emptor.  Centuries  ago, 
Fitzherbert^  laid  down  the  common  law  of  buying  and  selling  thus:  "If  a 
man  do  sell  unto  another  man  a  horse,  and  warrant  him  to  be  sound  and  good, 
etc.,  if  the  horse  be  lame  or  diseased  that  he  cannot  walk,  he  shall  have  an 
action  on  the  case  against  him.  And  so,  if  a  man  bargain  and  sell  with  an- 
other certain  pipes  of  wine  and  warrant  them  to  be  good,  etc.,  and  they  are 
corrupted,  he  shall  have  an  action  on  the  case  against  him.  But  note,  it  be- 
hoveth  that  he  warrant  it  to  be  good,  and  the  horse  to  be  sound,  otherwise  the 
action  will  not  lie;  for  if  he  sell  the  wine  or  horse  without  such  warranty,  it 
is  at  the  other^s  peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges  in  the 
case. "  This  io  the  doctrine  of  caveat  emptor — let  the  purchaser  take  lieed. 
Under  this  rule,  where  the  sale  of  a  chattel  takes  place  which  has  been  or 
might  have  been  Inspected  by  the  buyer  at  the  sale,  there  is  no  implied  war- 
ranty on  the  part  of  the  seller  as  to  the  quality  or  condition  of  the  thing  sold, 
but  all  risks  as  to  them  fall  upon  the  buyer.  This  rule  is  well  established  in 
England,  and  in  the  courts  of  all  the  states,  with  a  single  exception.^    And 

» Poth.  Cont.  4.  Lee,  2  East,  814:   Sprihgwell  v.  Allen, 

*2Esp.  639.  Aleyn,  91;  Hopkins  v.  Tanqueray,  15  C. 

»  Ante.  B.  180 ;  Hall  v.  Condor,  2  O.  B.  (N.  8.)  22 ; 

*  Supra.  Ormrod  v.  Huth,  14  Hees.  <fe  W.  664; 

•Nat.  Br.  213.  Bumbey  v.  Bollett,   16  Meee.  &  W.  6^4; 

•Jones  ▼.  Just,  L.  R.  8  Q.  B.  202;  Chan-  Hizer  v.  Cobarn.  11  Mete.  559;  Windsor 
delor  V.  Lofus,  Cro.  Jaa  4;  Parkinson  v.     v.  Lombard,  18  Pick.  60;  Barnard  v.  Kel- 
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the  fact  that  the  merchandise  is  packed  up,  is  no  excuse  for  the  purchaser 
not  examining  it.  That  paint  was  sold  in  kegs;^  that  crockery  was  sold  in 
crates;'  that  flour  was  sold  in  barrels ;>  that  hemp  was  sold  in  bales ;^  that 
tobacco  was  sold  in  kegs;^  that  molasses  was  sold  in  barrels,  * — ^waa  held  in 
each  case  to  be  no  reason  why  the  purchaser  should  not  have  examined 
them.  In.the  latter  case  the  court  say:  "If  it  should  be  held  a  sufficient  ex- 
cuse for  the  neglect  to  make  the  examination  that  the  molasses  was  in  bar- 
rels, such  an  excuse  would  be  equally  available  in  all  cases  where  the  article 
sold  is  in  any  kind  of  inclosure,  however  readily  the  vessels  or  envelopes 
might  be  opened.  In  fact,  it  would  be  available  in  almost  every  case  where 
the  purchaser  should  not  choose  to  examine  the  goods  he  is  contracting  for." 

§  6.  Warranty  on  Sale  op  Goods  by  Description  that  They 
ARE  Merchantable — The  Principle  Stated.  ''If  a  man  sells  an  arti- 
cle,** says  Best,  0.  J.,  in  Jones  v.  Bright  "he  thereby  warrants  that  it  is 
merchantable;  that  is,  that  it  is  fit  for  some  purpose.  If  he  sells  it  for  a  par- 
ticular purpose  he  thereby  warrants  it  to  be  fit  for  that  purpose,  and  no  case 
has  been  decided  otherwise,  although  there  are,  doubtless,  some  dicta  to  the 
contrary.  '* 

"Under  such  circumstances,*'  said  Lord  Ellenborough  in  Gardiner  v. 
Qray,^  "(the  sale  of  goods  as  *  waste  silk,')  the  purchaser  has  a  right  to  expect 
a  salable  article  answering  the  description  in  the  contract.  Without  any 
particular  warranty  this  is  an  implied  term  in  every  such  contract.  Where 
there  is  no  opportunity  to  inspect  the  commodity  the  maxim  of  caveat  emptor 
does  not  apply.  He  cannot  without  a  warranty  insist  that  it  shall  be  of  any 
particular  quality  or  fineness,  but  the  intention  of  both  parties  must  be  taken 
to  be  that  it  shall  be  salable  in  the  market  under  the  denomination  mentioned 
in  the  contract  between  them.  The  purchaser  cannot  be  supposed  to  buy 
goods  to  lay  them  on  a  dunghill.** 

In  McClung  v.  Kelly  ^  it  was  said:  "  The  contract  always  carries  with  it  an 
obligation  that  the  article  shall  be  merchantable;  at  least,  not  to  have  any 
remarkable  defect.** 

In  Qaylord  ManvJ^g  Co.  v.  Allen^^  it  was  said:  "A  contract  to  manufac- 
ture and  deliver  an  article  at  a  future  day  carries  with  it  an  obligation  that 
the  article  shall  be  merchantable;  or,  if  sold  for  a  particular  purpose,  that  it 
shall  be  suitable  and  proper  for  such  purpose.** 

In  Edwards  v.  Hathatoay,^^  Shabswood,  J.,  said:  "The  general  rule  at  law 
is  that,  upon  the  sale  of  any  article  of  merchandise,  the  seller  does  not  become 
responsible  for  the  quality  of  the  article  sold,  unless  he  either  expressly  war- 
ranted the  quality,  or  made  a  false  and  fraudulent  representation  in  regard  to 
it.  This  rule,  however,  is  subject  to  some  reasonable  exceptions.  It  does 
not  apply  where  the  purchaser  has  no  opportunity  of  inspecting  the  article.  * 
*  'tf  *  I  take  it  the  same  modification  of  the  general  rule  applies  when  a 
coal  dealer  gives  an  order  to  the  agent  for  coal  to  be  sent  to  him  from  the 
mine;  it  is  an  implied  term  of  the  contract  that  the  coal  shall  be  of  a  merchant- 

logg,  10  Wall.  383;  Salem  Rubber  Co.  v.  Timrod  v.  Shoolbred,  1  Bay»  324;  Barnard 

Adams,  23  Pick.  256 ;  Bryant  v.  Pender,  45  v.  Yates,  1  Nott  &  McC.  142,  where  caveat 

Vt.  487 ;  Holden  v.  Daken,  4  Johns.  421 ;  ^venditor  is  the  rule. 

Garley  v.  Wilkens,  6  Barb.  557 ;  Seixas  v.  ^  Holden  v.  Dakin,  4  Johns.  421. 

Woods,  2  Caiues,  48;  Moses  v.  Mead,  1  'Thompson  v.  Ashton,  14  Johns. 316. 

Den  io,  378 ;  Wilbur  v.  Cartwright,  44  Barb.  »  Hart  v.  Wright,  17  Wend.  287. 

536 ;  Dean  v.  Mason,  4  Conn.  428 ;  Frazier  *  Salisbury  v.  Stainer,  19  Wend.  159. 

V.  Harvey,  34  Conn.  469;  Hahn  v,  Doo-  » Hyatt  v.  Boyle,  5  Gill  &  J.  110. 

little,  18  Wis.  196 ;  Westmorland  v.  Dixon,  •Humphreys  v.  Comliue,  8  Blackf.  616. 

4  Hayw.  (Tenn.)  233 ;  Otts  v.  Alderson,  10  »6  Bing.  544. 
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able  character.  It  would  not  be  allowed  in  such  a  case  that  the  seller  should, 
in  compliance  with  such  an  order,  send  an  article  which,  though  it  might 
still  pass  muster  by  the  name  of  coal,  was  composed  of  one-half  slate  or  stone. 
It  would  be  different  if  a  man  went  into  a  coal-yard  and  purchased  a  quantity 
of  coal  there  lying.  His  eyes  in  such  a  case  are  his  market,  and  if  he  dis- 
trusts his  own  judgment  he  should  take  the  opinion  of  those  who  are  ac- 
quainted with  the  article,  or  require  the  seller  to  warrant.  But  a  man's  eyes 
are  of  no  use  to  him  when  he  is  buying  something  in  the  bowels  of  the  earth 
fifty  or  a  hundred  miles  distant." 

In  Rodgers  v.  Niles,^  Scott,  J.,  said:  **It  must  be  clear  that  the  rule  of 
caveat  emptor  can  apply  in  no  such  case,  whether  the  contract  be  made  with 
a  manufacturer  or  other  person;  for  the  person  can  exercise  no  judgment  in 
regard  to  the  quality  of  a  thing  not  in  esse,  or  which  is  undeterminate,  and 
to  be  thereafter  selected  or  procured  by  the  exercise  of  the  vendor's  sole  judg- 
ment, discretion,  and  will.  Any  rule  must  be  unreasonable  which  would  im- 
pute to  a  purchaser  an  intention  to  rely  on  his  own  judgment  as  to  the  qual- 
ity of  an  article  where  the  circumstances  of  the  case  render  it  simply  impos- 
sible for  him  to  exercise  any  judgment  whatever." 

§  6.  Same — The  Cases  Reviewed.  There  was  a  contract  for  the  sale 
of  12  bales  of  waste  silk  imported  *from  the  continent  into  England.  Before 
it  was  landed,  samples  were  shown  to  the  plaintiff's  agent,  and  the  bargain 
was  then  made,  but  without  reference  to  the  samples.  It  was  purchased  in 
London  and  sent  to  Manchester,  and  on  its  arrival  there  was  found  to  be  of 
a  quality  not  salable  under  the  denomination  of  ''waste  silk."  It  was  held 
that  there  was  an  implied  warranty  that  the  article  was  salable,  and  the  plain- 
tiff had  a  verdict.* 

A  firm  of  Liverpool  merchants  agreed  to  buy  from  the  defendant,  a  Lon- 
don merchant,  a  quantity  of  Manilla  hemp,  to  arrive  from  Singapore  by  cer- 
tain ships.  The  ships  arrived,  and  the  hemp  was  delivered  to  the  plaintiffs 
and  paid  for,  but  on  examination  of  the  bales  it  was  found  that  they  had  been 
wetted  through  with  salt  water,  and  afterwards  unpacked  and  dried,  and  then 
repacked  and  shipped  at  Singapore.  The  hemp  was  not  damaged  to  such  an 
extent  as  to  lose  its  character  of  hemp,  but  it  was  not  merchantable.  The 
defendant  did  not  know  of  the  state  in  which  the  hemp  had  been  shipped  at 
Singapore.  The  Liverpool  merchants  sold  the  hemp  at  auction  as  ''Manilla 
hemp,  with  all  faults,"  and  it  realized  75  per  cent,  of  the  price  which  similar 
hemp  would  have  brought  if  undamaged.  In  an  action  by  the  Liverpool  mer- 
chants it  was  held  that  there  was  an  implied  warranty  on  the  part  of  the  de- 
fendant to  supply  Manilla  hemp  of  the  particular  quality  of  which  the  bales 
consisted,  in  a  merchantable  condition;  and  that  the  plaintiffs  were  entitled 
as  damages  to  the  difference  between  what  the  hemp  was  worth  when  it  ar- 
rived, and  what  the  same  hemp  would  have  realized  had  it  been  shipped  in  a 
state  in  which  it  had  ought  to  have  been  shipped.' 

E.  was  the  proprietor  of  a  coal  mine  in  the  country,  and  his  agent  sold  to  H. 
55  tons  of  coal  to  be  taken  from  E.'s  mine.  The  coal  arrived,  but  was  found 
to  be  composed  to  a  considerable  extent  of  slate  and  stone.  It  was  held  that 
there  was  an  implied  warranty  on  the  part  of  the  seller  that  the  coal  should 
be  good  merchantable  coal.^ 

A  contract  was  for  "Calcutta  linseed."  Jervis,  C.  J.,  told  the  jury  that 
the  question  for  them  to  consider  was  "whether  there  was  such  an  admixture 
of  foreign  substances  in  it  as  to  alter  the  distinctive  character  of  the  article, 
and  prevent  it  from  answering  the  description  of  it  in  the  contract. "  Cress- 
well,  J.,  said  "they  were  to  say  whether  the  article  delivered  reasonably 

111  Ohio  St.  56.  *  Edwards  v.  Hathaway,  1  Phila.  647, 

*  Gardiner  v.  Grey,  4  Camp.  144.  and  see  Spurr  ▼.  Albert  Mining  Co.  2Han- 

»  Jones  V.  Just»  L.  R.  3  Q.  B.  197.  nay,  (N.  B.)  361. 

Digitized  by  VjOOQIC 


REYNOLDS  V.  PALMBB.  448 

answered  the  description  of  Calcutta  linseed."  Crowder,  J.,  said  "the  jury 
in  effect  found  that  the  article  delivered  did  not  reasonably  answer  the  descrip- 
tion in  the  contract."  And  Willes,  J.,  added:  "The  purchaser  had  a  right 
to  expect,  not  a  perfect  article,  but  an  article  which  would  be  salable  in  the 
market  as  Calcutta  linseed.  If  he  got  an  article  so  adulterated  as  not  reason- 
ably to  answer  that  description,  he  did  not  get  what  he  bargained  for."  ^ 

In  another  case  the  contract  was  for  "foreign  refined  rape  oil,  warranted 
equal  to  samples. "  The  oil  offered  was  equal  to  samples,  but  both  the  samples 
and  the  oil  offered  were  adulterated.  Parke,  B.,  told  the  jury  that  "the  state- 
ment in  the  sold  note  as  to  the  samples  related  to  the  quality  only  of  the  article, 
and  that,  according  to  the  contract,  the  defendant  was  entitled  to  have  rape  oil 
delivered  to  him."  Platt,  B.,  on  appeal,  said:  "I  understand  that  the  oil  to 
be  delivered  was  to  be  equal  to  the  samples  in  quality.  But  the  defendant 
did  not  refuse  to  accept  the  oil  tendered  to  him  on  the  ground  that  it  did  not 
equal  the  samples,  but  on  account  of  its  not  being  foreign  refined  rape  oil 
at  all.  And  the  learned  judge  told  the  jury  that  if  they  should  think  that 
was  so,  the  defendant  was  not  bound  to  accept  it.  That  direction  was  per- 
fectly correct.  If  the  jury  had  found  that  the  article  which  the  plaintiff 
tendered  was  known  in  the  market  under  the  name  and  description  of  foreign 
refined  rape  oil,  the  plaintiff  would  have  been  entitled  to  succeed;  but  the 
question  was  put  to  the  jury,  and  they  were  of  the  opinion  that  it  was  not 
known  as  such."  And  Parke,  B.,  added:  "The  evidence  went  to  show  that 
the  oil  offered  did  not  answer  the  description  of  the  arti61e  sold."  ^ 

In  another  case  the  article  sold  was  "oxalic  acid."  Erle,  C.  J.,  told  the 
jury  that  "the  defendant  could  only  fulfill  his  part  of  the  contract  by  deliver- 
ing that  which  in  commercial  language  might  properly  be  said  to  come  under 
the  denomination  of  oxalic  acid;  and  that,  if  they  should  be  of  opinion  that 
the  article  delivered  by  the  defendant  as  oxalic  acid  did  not  properly  fulfill 
that  description,  they  should  find  for  the  plaintiff." 

In  another  case  the  plaintiffs  ordered  of  the  defendants,  who  were  saddle 
manufacturers  in  another  city,  50  saddles,  to  be  delivered  at  a  wharf  in  Lon- 
don, to  be  shipped  to  Prince  Edward's  island.  The  saddles  were  sent  and 
shipped  without  the  plaintiffs  having  an  opportunity  to  see  them.  Upon  their 
arrival  at  Prince  Edward's  island,  they  were  found  to  be  very  Inferior  saddles 
and  quite  unsalable  without  being  restuffed  and  relined.  It  was  held  that 
there  was  an  implied  undertaking  that  the  saddles  were  merchantable,  and 
the  plaintiffs  had  a  verdict.^ 

§  7.  Warranty  on  Sale  of  Goods  for  Specified  Purpose— ^The  Prin- 
ciple Stated.  "If  a  man,"  said  Best,  C.  J.,  in  Jones  v.  Bright,*  "sells  an 
article,  he  thereby  warrants  that  it  is  merchantable;  that  is,  fit  for  some  pur- 
pose. If  he  sells  it  for  a  particular  purpose,  he  thereby  warrants  it  fit  for  that 
purpose.  ♦  *  ♦  Whether  or  not  an  article  has  been  sold  for  a  particular 
purpose  is,  indeed,  a  question  of  fact;  but  if  sold  for  such  purpose,  the  sale  is 
an  undertaking  that  it  is  fit.  *  *  'i'  The  law  then  resolves  into  this:  that 
if  a  man  sells  generally,  he  undertakes  that  the  article  sold  is  fit  for  some 
purpose;  if  he  sells  it  for  a  particular  purpose,  he  undertakes  that  it  shall  be 
fit  for  that  particular  purpose. " 

In  Gray  v.  Coaj,»  Abbott,  C.  J.,  said:  "If  a  person  sells  a  commodity  for 
a  particular  purpose,  he  must  be  understood  to  warrant  it  reasonably  fit  and 
proper  for  such  purpose." 

In  Brovm  y  Bdgington,^  Tindal,  C.  J.,  said:  "It  appears  to. me  to  be  a 
distinction  well  founded,  both  in  reason  and  on  authority,  that  if  a  party  pur- 
chase an  article  upon  his  own  judgment,  he  cannot  afterwards  hold  the  vendor 

1  Wieler  v.  Schilizzl,  17  C.  B.  619.  *6  Bing.  633. 

«Nichol  V.  Godts,  10  Esp.  191.  64  Barn.  & C.  108. 

*l^ng  V.  Fidgeon,  4  Camp.  169.  '2  Maule  &  S.  279. 
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responsible,  on  the  ground  that  the  article  turns  out  unQt  for  the  purpose  for 
which  it  was  required;  but  if  he  relies  upon  the  judgment  of  the  seller,  and 
informs  him  of  the  use  to  which  the  article  is  to  be  applied,  it  seems  to  me 
the  transaction  carries  with  it  an  implied  warranty  that  the  thing  furnished 
shall  be  fit  and  proper  for  the  purpose  for  which  it  is  designed." 

In  Randall  v.  Netoson,^  Brett,  L.  J.,  said:  "In  some  contracts,  the  under- 
taking of  the  seller  is  said  to  be  only  that  the  article  shall  be  merchantable; 
in  others,  that  it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be 
applied.  In  all,  it  seems  to  us  it  is  either  assumed  or  expressly  stated  that 
the  fundamental  undertaking  is  that  the  article  offered  or  delivered  shall  an- 
swer the  description  of  it  contained  in  the  contract.  That  rule  comprises  all 
the  others ;  they  are  adaptations  of  it  to  particular  kinds  of  contracts  of  pur- 
chase and  sale.  You  must  therefore  first  determine,  from  the  words  used 
or  the  circumstances,  what,  in  or  according  to  the  contract,  is  the  real  mer- 
cantile or  business  description  of  the  thing  which  is  the  subject-matter  of  the 
bargain  of  purchase  or  sale,  or,  in  other  words,  the  contract.  If  that  sub- 
ject-matter be  merely  the  commercial  article  or  commodity,  the  undertaking 
is  that  the  thing  offered  or  delivered  shall  answer  that  description ;  that  is  to 
say,  it  must  be  that  article  or  commodity,  and  reasonably  fit  for  the  particu- 
lar purpose.  The  governing  principle,  therefore,  is  that  the  thing  offered 
and  delivered  under  a  contract  of  purchase  and  sale  must  answer  the  descrip- 
tion of  it  which  is  contained  in  the  words  in  the  contract,  or  which  would 
be  so  contained  if  the  contract  were  accurately  drawn  out.  And  if  that  be  the 
governing  principle,  there  is  no  place  in  it  for  the  suggested  limitation.  If 
the  article  or  commodity  offered  or  delivered  does  not,  in  fact,  answer  the 
description  of  it  in  the  contract,  it  does  not  do  so,  more  or  less,  because  the 
defect  in  it  is  patent  or  latent  or  discoverable.  And,  accordingly,  there  is 
no  suggestion  of  any  such  limitation  in  any  of  the  judgments  in  cases  relat- 
ing to  contracts  of  purchase  and  sale.'' 

In  Qerst  v.  /one*,  *  Staples,  J.,  said:  "The  maxim  eateat  emptor  applies 
in  the  absence  of  fraud  or  express  warranty.  Several  modifications  of  this 
rule  have,  however,  been  recognized  by  the  courts,  perhaps  as  well  established 
as  the  rule  itself.  One  of  these  is  that  upon  an  executory  contract  of  sale, 
where  goods  are  ordered  for  a  pai-ticular  use  or  purpose  known  to  the  seller, 
the  latter  impliedly  undertakes  they  shall  be  reasonably  fit  for  the  use  or  pur- 
pose for  which  they  are  intended.  Such  a  case,  according  to  the  authorities, 
is  plainly  distinguishable  from  that  of  an  executed  sale  of  a  specific  chattel 
selected  b/  the  purchaser  upon  which  no  implied  warranty  arises.  The  dis- 
tinction seems  to  be  somewhat  refined  and  technical  at  first  view,  but  it  is 
founded  in  sound  reason  and  is  sustained  by  the  authorities.  Where  the  pur- 
chase is  of  a  defined,  ascertained  article,  the  vendor  performs  his  part  of  the 
contract  by  sending  the  article,  and,  in  the  absence  of  fraud  or  some  positive 
aflSrmation  amounting  to  a  warranty,  he  is  not  liable  for  any  defect  in  the 
quality.  The  purchaser  in  selecting  the  particular  article  relies  upon  his  own 
judgment,  and  takes  upon  himself  the  risk  of  its  answering  his  purposes.  If 
he  desires  to  secure  himself  against  loss,  he  ought  to  require  an  express  war- 
ranty. In  the  absence  of  such  warranty  the  rule  of  caveat  emptor  must  gov- 
ern. Where,  however,  the  purchaser  does  not  designate  any  specific  article, 
but  orders  goods  of  a  particular  quality  or  for  a  particular  purpose,  and  that 
purpose  is  known  to  the  seller,  the  presumption  is  the  purchaser  relies  upon 
the  judgment  of  the  seller,  and  the  latter,  by  undertaking  to  furnish  the  goods, 
impliedly  undertakes  they  shall  be  reasonably  fit  for  the  purpose  for  which 
they  are  intended,  and  he  will  be  answerable  for  any  defect  in  the  material 
or  in  the  construction  by  which  the  value  is  diminished.  This  rule  applies 
with  peculiar  force  where  the  seller  is  the  manufacturer." 

» L.  R.  2  Q.  B.  Div.  102.  » 32  Grat.  521, 
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§  8.  Sahe — The  Oases  Beviewed.  The  plaintiff  ordered  and  bought  of 
the  defendant,  a  coach-builder,  a  pole  for  his  carriage.  The  pole  broke  in 
use,  and  the  horses  became  frightened  and  were  Injured.  In  an  action  for 
the  damage,  the  jury  found  that  the  pole  was  not  reasonably  fit  for  the  car- 
riage, but  the  defendant  had  not  been  guilty  of  any  negligence.  It  was  held 
that  the  plaintiff  was  entitled  to  recover  for  the  value  of  the  pole  and  the  in- 
jury to  the  horses,  the  court  laying  down  the  principle  that,  on  the  sale  of  an 
article  for  a  specific  purpose,  there  is  a  warranty  by  the  vendor  that  it  is  rea- 
sonably fit  for  that  purpose,  and  that  this  warranter  extends  to  latent,  undis- 
coverable  defects.  "It  is  to  be  taken,"  said  Brett,  J.,  '^ although  nothing 
specific  seems  to  have  been  said,  that  the  order  given  and  accepted  was  not 
merely  for  a  pole  in  general,  but  for  the  supply  of  a  pole  for  the  plaintiff's 
carriage;  and  that  the  contract,  therefore,  was  for  the  purchase  and  sale  or 
supply  of  an  article  for  a  specific  purpose.  In  other  words,  the  subject-mat- 
ter of  the  contract  was  not  merely  a  pole,  but  a  pole  for  the  purchaser's  car- 
riage^ or,  to  state  the  proposition  in  an  equivalent  form,  ttie  thing  which, 
would,  if  the  contract  was  formally  drawn  up,  be  described  in  it  as  the  sub- 
ject-matter of  it,  was  not  merely  a  pole  generally,  but  a  pole  to  be  purchased 
for  a  specific  purpose;  namely,  to  be  used  in  the  plaintiff's  carriage.  The 
question  is,  what,  in  such  a  contract,  is  the  implied  undertaking  as  to  the 
sufiiciency  of  the  pole?  Is  it  an  absolute  warranty  that  the  pole  shall  be  rea- 
sonably fit  for  the  purpose,  or  is  it  only  partially  to  that  effect, — limited  to 
defects  which  might  be  discovered  by  care  and  skill?"  The  court,  as  we 
have  seen,  decided  this  question  in  favor  of  the  plaintiff's  contention.^ 

In  another  case  the  plaintiffs  had  agreed  to  carry  certain  troops  from  Eng- 
land to  Bombay  for  the  East  India  Ck)mpany,  and  the  defendants  entered  into 
a  contract  with  the  plaintiffs  to  supply  them  with  provisions,  (troop  stores,) 
"guarantied  to  pass  survey  of  the  East  India  officers."  It  was  held  that  this 
express  warranty  did  not  exclude  the  implied  warranty  that  the  stores  should 
be  fit  for  the  purpose  for  which  they  were  intended;  and  that,  the  provisions 
being  unsound  and  unwholesome,  the  defendants  were  liable.  "Where  a 
buyer,"  said  Cockburn,  J.,  "buys  a  specific  article,  the  maxim  caveat  emp^ 
tor  applies;  but  where  the  buyer  orders  goods  to  be  supplied,  and  trusts  to 
the  judgment  of  the  seller  to  select 'goods  which  shall  be  applicable  to  the  pur- 
pose for  which  they  are  ordered,  there  is  an  implied  warranty  that  they  shall 
be  reasonably  fit  for  that  purpose;  and  I  see  no  reason  why  the  same  war- 
ranty should  not  be  comprehended  in  a  contract  for  the  sale  of  provisions."^ 
This  case  was  followed  in  Beer  v.  Walker^  Here  a  wholesale  provision  dealer 
in  London  contracted  with  a  retail  merchant  at  Brighton  to  send  him  weekly 
a  certain  quantity  of  rabbits.  It  was  held  that  in  this  contract  there  was  au 
implied  warranty  by  the  wholesale  dealer  that  the  rabbits  should  be  fit  for 
human  food  when,  in  the  ordinary  course  of  transit,  they  should  reach  the 
retail  dealer  at  Brighton,  and  until  he  had  had  a  reasonable  opportunity  of 
disposing  of  them  to  his  customers. 

In  a  New  York  case  the  plaintiffs  were  manufacturers  of  steel  in  Pennsyl- 
vania; the  defendants,  who  were  known  as  the  "Morris  Ax  &  Tool  CJom- 
pany,"  were  manufacturers  of  axes  in  New  York.  The  plaintiffs  sold  to  the 
defendants  10  tons  of  steel.  It  was  held  that  there  was  an  implied  warranty 
that  the  steel  was  of  the  kind  fit  for  axes,  and  that  the  defendant's  name  was 
notice  to  the  sellers  of  the  use  to  which  the  steel  was  to  be  applied.  Said  Mul- 
len, F.  J.:  "If  a  thing  be  ordered  of  the  manufacturer  for  a  special  purpose, 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an  implied  warranty  that 
it  is  fit  for  that  purpose.  The  plaintiffs  were  manufacturers,  and  the  de- 
fendants ordered  the  steel  for  the  purpose  of  being  made  into  axes. "  ^ 

» Randall  v.  Neuson,  L.  R.  2  Q.B.  Div.  102.  »  46  L.  J.  0.  P.  677. 

«Bigge  V.  Parkinson,  7  Hurl.  &  N.  055.  *Park  v.  Morris  Axe  Oo.  4  Lans.  103. 
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In  another  I^ew  York  case  the  plaintiff  was  a  dealer  in  lamp-black;  the  de- 
fendant, a  manufacturer  of  printer^s  ink.  The  plaintiff  sold  several  barrels 
of  lamp<black  to  the  defendant,  the  latter  saying  that  he  must  be  very  par- 
ticular in  having  black  that  would  make  printer's  ink;  that  black  for  carriage 
use  would  not  do.  The  barrels  were  not  examined.  It  was  held  that  there 
was  an  implied  warranty  that  the  black  should  be  suitable  for  the  maaofiuv 
ture  of  printer's  ink.i 

The  plaintiff  bought  a  quantity  of  hay  of  the  defendant  in  his  bani»but  did 
not  examine  it,  saying  that  he  could  not  tell  by  that,  but  he  wanted  hay  for 
his  oxen  during  spring  and  summer.  The  defendant  replied  that  it  was  good 
hay,  cut  round  the  barn.  When  the  plaintiff  came  to  receive  the  hay  he  found 
it  worthless,  and  not  such  hay  as  grew  around  the  barn.  It  was  held  that  he 
could  recover  on  the  implied  warranty.  "The  hay,"  said  the  court,  "was 
bought  for  a  particular  use,  and  the  defendant  knew  plaintiff  would  not  buy 
an  inferior  article.  The  sale  of  the  hay,  then,  for  this  particular  use,  ordi- 
narily implies  a  certainty  that  it  is  lit  for  this  use."  * 

Jones  &  Co.  were  manufacturers  of  tobacco,  and  Gerst  was  a  manufacturer 
of  tobacco  boxes.  It  is  well  known  in  the  trade  that  boxes  for  packing  to- 
bacco in  must  be  made  of  dry  and  seasoned  wood,  otherwise  the  tobacco  will 
mould  and  become  damaged.  Gerst  agreed  to  furnish  Jones  &  Co.  during 
the  season  of  1876  as  many  boxes  as  the  latter  would  use  in  their  business  at 
a  certain  price,  and  under  this  agreement  did  supply  a  great  many,  into  which 
Jones  &  Co.  packed  their  tobacco  and  shipped  it.  But  much  of  this  moulded 
in  consequence  of  the  boxes  being  made  of  green  timber.  It  was  held  that 
Gerst  was  liable  on  an  implied  warranty  that  the  boxes  should  be  fit  for  the 
purpose  of  packing  tobacco.  "The  defendant, "  said  the  court,  "in  undertak- 
ing to  furnish  the  boxes  impliedly  agreed  that  they  should  be  reasonably  fit 
for  that  purpose.  Had  the  plaintiffs  gone  to  the  defendant's  factory  and 
themselves  selected  certain  boxes  such  as  they  believed  would  answer  their 
purposes,  it  is  very  clear  the  defendant  would  not  be  liable,  however  worthless 
the  boxes  might  be,  because  the  plaintiffs  in  that  case  must  have  relied  on 
their  own  skill  and  judgment  exclusively.  But  the  plaintiffs  made  no  selec- 
tion ;  they  left  that  to  the  defendant;  they  relied  upon  his  skill  and  judgment  as 
a  manufacturer  to  furnish  an  article  suited  to  the  business  in  which  they  were 
engaged.  *  *  *  It  is  no  answer  to  say  that  here  the  defendant  was  igno- 
rant of  the  defect  in  the  boxes,  and  that  he  used  every  proper  precaution  to 
guard  against  it.  Neither  the  ignorance  of  the  seller  nor  the  exercise  of  care 
and  diligence  on  his  part  can  exempt  him  from  liability,  where  there  is  a 
warranty,  whether  it  be  express  or  implied."  * 

So,  where  a  contract  was  to  "furnish  a  steam-boiler  suitable  to  the  engine," 
it  was  held  that  there  was  a  warranty  that  it  was  suitable  for  the  purpose 
named.* 

§  9.  Same— No  Wabranty  of  Known  and  Defined  Artiole.  The  cases 
just  cited  are  to  be  distinguished  from  those  in  which  a  known,  described,  and 
defined  article  is  ordered,  and  the  purchaser  gets  what  he  has  ordered.  Here 
there  is  no  warranty  that  the  goods  will  answer  the  particular  purpose  for 

1  Murray  v.  Smith,  4  Daly,  277.  elow  v.  Boxall,  88  XJ.  C.  Q.  B.  452;  How- 

«  Beals  V.  Olmstead,  24  Vt.  114 ;  and  see  ard  v.  Hoey,  23  Wend.  350 ;  Van  Wycke  v. 

Frencli  v.  Vining,  102  Mass.  132.  Allen,  69  N.  Y.  61 ;  White  v.  Miller,  71 

»  Gerst  V.  Jones,  32  Grat.  524.  N.  Y.  118 ;  Hanger  v.  Evans,  38  Ark,  334 ; 

♦Street  v.  Chapman,  29  Ind.  142 ;  and  see  Wolcott  v.  Mount,  38  N.  J.  Law,  496 :  Tay- 
Wllson  Y.  Dunville,  li.  R.  4  Ir.  Rep.  249 ;  lor  v.  Cole,  111  Mass.  363 ;  Merrill  v.  Night- 
Robertson  y.  Amazon  Tug  Co.  L.  R.  7  Q.  B.  ingale,  39  Wis.  247 ;  Robson  v.  MiUer,  12 
Div.  598;  Smith  v.  Baker,  40  L.  J.  (N.  8.)  S.  C.  586;  Gerst  v.  Jones,  32  Grat  618; 
261 ;  Macfarlane  V.  Taylor,  L.  R.  1  Sc.  App.  Gammell  v.  Gunby,  52  Ga.  504 ;  Wiloox  v. 
245 ;  Snelgrove  v.  Bruce,  16  U.  C.  C.  P.  661 ;  Owens,  64  Ga.  601, 
Baker  v.  Lyman,  88  U.  C.  Q.  B.  493;  Big- 
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which  they  are  purchased.  The  case  of  Chanter  v.  Hopkins  *  is  probably  the 
leading  authority  on  this  distinction.  Here  the  defendant,  a  brewer,  sent  to* 
the  plaintiff,  who  was  the  inventor  and  manufacturer  of  a  furnace  known  a? 
"Chanter's  Smoke-consuming  Purnace,"  the  following  order:  "Send  me  your 
patent  hopper  and  apparatus  to  fit  up  my  brewery  copper  with  your  smoke- 
consuming  furnace."  The  plaintiff  did  so,  the  furnace  was  set  up,  but  it 
turned  out  to  be  of  no  use  for  the  purposes  of  a  brewery.  It  was  held  that 
there  was  no  implied  warranty  that  it  was  suitable  for  such  a  purpose.  "In 
the  present  case,"  said  Lord  Abinger,  '*the  question  is  whether  or  no  the 
order  has  not  been  complied  with  in  its  terms.  What  is  the  order?  It  is  an 
order  for  one  of  those  engines  of  which  the  plaintiff  was  known  to  be  the 
patentee.  He  was  not  obliged  to  know  the  object  or  use  to  which  the  defend- 
ant meant  to  apply  it,  and  it  is  admitted  there  is  no  fraud.  If,  when  the 
plaintiff  received  such  an  order,  he  had  known  it  could  not  be  so  applied,  and 
felt  that  the  defendant  was  under  some  misapprehension  on  the  subject,  and 
that  he  was  buying  a  thing  on  the  supposition  that  he  could  apply  it  to  that 
use,  when  the  plaintiff  very  well  knew  he  could  not,  in  that  case  it  might 
affect  the  contract  on  the  ground  of  the  suppression  of  a  material  fact.  Or,  if 
the  terms  of  the  contract  were  proposed  by  the  plaintiff  himself,  such  as,  <  I 
will  send  you  one  of  my  smoke-consuming  furnaces  which  will  suit  your 
brewery,'  in  such  a  case  that  would  be  a  warranty  that  it  would  suit  a  brew- 
ery. But  in  this  case  no  fraud  whatever  is  suggested,  and  the  case  is  that  of 
an  order  for  the  purchase  of  a  specific  chattel  which  the  buyer  himself  de- 
scribes, believing,  indeed,  that  it  will  answer  a  particular  purpose  to  which 
he  means  to  put  it ;  but  if  it  does  not,  he  is  not  the  less  on  that  account  bound 
to  pay  for  it.  The  seller  does  not  know  it  will  not  suit  his  purpose,  and  the 
contract  is  complied  with  in  its  terms.  It  appears  to  me  that  this  is  the  or- 
dinary case  of  a  man  who  has  had  tlie  misfortune  to  order  a  particular  chattel 
on  the  supposition  that  it  will  answer  a  particular  purpose,  but  he  finds  it 
will  not."  And  Parke,  B.,  puts  this  illustration:  "Suppose,"  says  he,  "a 
party  offered  to  sell  me  a  horse  of  such  a  description  as  would  suit  my  car- 
riage, he  could  not  fix  on  me  a  liabilty  to  pay  for  it,  unless  it  were  a  horse  fit 
for  the  purpose  it  was  wanted  for;  but  if  I  describe  it  as  a  particular  bay  horse, 
in  that  case  the  contract  is  performed  by  his  sending  that  horse;  and  it  ap- 
pears to  me  the  present  is  a  similar  case.  *  *  *  xhe  purchase  is  of  a  de- 
fined and  well-known  machine.  The  plaintiff  has  performed  his  part  of  the 
contract  by  sending  that  machine,  and  it  is  the  defendant's  concern  whether 
it  answers  the  purpose  for  which  he  wanted  to  use  it  or  not.  As  I  read  the 
contract,  all  the  plaintiff  has  to  do  is  to  send  his  patent  machine,  and  whether 
it  answers  the  purpose  of  the  defendant  or  not,  with  that  the  plaintiff  has 
nothing  to  do;  he  has  furnished  the  machine  contracted  for,  and  he  is  enti- 
tled on  that  contract  to  recover  the  stipulated  price." 

In  OUivant  v.  Bayley^  the  plaintiff  was  the  owner  and  manufacturer  of  a  ' 
patent  machine  for  printing  in  two  colors.  The  defendant  looked  at  the  ma- 
chine on  the  plaintiff's  premises,  and  ordered  one,  plaintiff  undertaking  in 
writing  to  make  him  "a  two-color  printing  machine  on  my  patent  principle." 
The  machine  was  made  and  delivered,  but  the  defendant  refused  to  pay  for 
it  on  the  ground  that  it  had  been  found  useless  for  printing  in  two  colors. 
The  jury  were  told  that  if  the  machine  described  was  a  known,  ascertained 
article  ordered  by  the  defendant  he  was  liable,  whether  it  answered  his  pur- 
pose or  not;  but  that  if  it  was  not  a  known,  ascertained  article,  and  defend- 
ant had  merely  ordered  and  plaintiff  agreed  to  supply  a  machine  for  printing 
two  colors,  the  defendant  was  not  liable  unless  it  would  do  so.  The  plaintiff 
had  a  verdict,  which  was  sustained  on  appeal,  where,  the  defendant's  counsel 
arguing  that  the  contract  was  to  be  construed  as  requiring  an  instrument 

1 4  Mees.  &  W.  SOa  '5  Q.  B.  288. 
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which  should  be  reasonably  fit  for  printing  in  two  colors,  Wightman,  J., 
answered:  **You  contend  that  if  the  principle  is  not  reallj  adapted  to  tb» 
purpose  he  must  send  something  not  according  to  the  principle. " 

In  Port  Carbon  Iron  Co.  v.  Groves^  the  contract  was  for  10  tons  of  "A 
Ko.  1  pig-iron."  The  defendant  purchased  it  for  castings,  but  it  turned  out 
to  be  not  at  all  the  kind  of  iron  for  that  purpose.  It  was  held  that  there  was 
no  warranty  that  the  thing  was  fit  for  that  purpose.  "If  a  thing  be  ordered 
of  the  manufacturer  for  a  special  purpose,"  said  the  court,  "and  it  be  sup- 
plied and  sold  for  that  purpose,  there  is  an  implied  warranty  that  it  is  fit  for 
that  purpose.  This  principle  has  been  carried  very  far.  It  must,  however, 
be  limited  to  cases  where  a  thing  is  ordered  for  a  special  purpose,  and  not  ap- 
plied to  those  where  a  special  thing  is  ordered,  although  this  be  intended  for  a 
special  purpose. " 

In  another  case  the  defendant  sold  the  plaintiff  150  barrels  of  an  article 
manufactured  by  him,  called  "ChappelPs  Fertilizer,"  to  be  used  on  his  land. 
The  stuff  turned  out  to  be  of  little  use  for  fertilizing  purposes,  nevertheless 
it  was  held  that  no  action  would  lie, — there  was  no  wari-anty,  because  it  was 
the  sale  of  a  specific,  ascertained,  and  defined  article.  "If  the  plaintiff,"  said 
the  court,  "relying  on  the  defendant's  skill  and  judgment,  had  applied  to  him 
to  furnish  a  manure  which  would  produce  the  effect  attributed  to  ChappelFs 
fertilizer,  without  specifying  what  particular  kind  of  manure  he  wanted,  and 
the  defendant  had  accordingly  furnished  an  article  which  proved  to  be  en- 
tirely worthless,  there  would  be  good  ground  for  imputing  an  implied  war- 
ranty." 2  Thus,  where  a  person  contracted  at  a  price  agreed  to  take  all  the 
wheat  A.  might  raise  on  his  farm,  it  was  held  that  there  was  no  implied  war- 
ranty as  to  the  quality  of  the  wheat.* 

§  10.  Same — Rule  the  Same  Whbtheb  Vbndoe  be  MANtrFAoruRER  or 
Not.  In  Broion  v.  Edgington  *  the  plaintiff  sent  to  the  defendant's  shop— the 
defendant  was  a  dealer  in  ropes — to  purchase  a  crane  rope,  telling  him  it  was 
wanted  for  the  purpose  of  raising  pipes  of  wine  from  a  cellar.  The  defendant, 
not  having  a  rope  of  the  proper  thickness,  undertook  to  have  one  made,  and 
sent  his  servant  to  the  plaintiff's  premises  to  take  the  measure,  and  afterwards 
to  fix  the  rope.  A  short  time  afterwards,  while  some  of  the  plaintiff's  servants 
were  hauling  up  a  cask  of  wine,  the  rope  broke,  the  barrel  was  stove  in,  and 
the  wine  lost  It  was  held  that  there  was  an  implied  warranty  that  the  rope 
should  be  fit  for  the  purpose  for  which  it  was  required,  and  the  defendant  was 
held  liable;  and  that  the  rule  was  not  limited  to  cases  where  the  vendor  was 
also  the  manufacturer  of  the  vehicle,  but  extended  to  all  cases  where  the 
buyer  relied  upon  the  skill  and  judgment  of  the  seller.<^ 

§  11.  Vendor's  Skill  not  Relied  on — Ko  Warranty.  In  the  case  of 
an  implied  warranty  that  an  article  is  fit  for  the  purpose  for  which  it  is  in- 
tended, it  is  generally  required,  in  order  to  raise  such  implied  warranty,  that 
the  vendor's  skill  should  be  relied  on  by  the  purchaser.  Therefore,  the  con- 
verse of  this  rule  has  been  established,  viz.:  that  when  the  skill  of  the  vendor 
is  not  relied  upbn  by  the  vendee,  there  is  no  implied  warranty  of  fitness. 
Bounce  v.  Dow^  is  usually  referred  to  as  an  authority  on  this  principle,  or 
better,  perhaps,  as  an  exception  to  the  general  rule.  In  this  case  the  de- 
fendants ordered  of  the  plaintiff,  who  was  a  dealer  in  iron,  10  tons  of  "XX 
pipe  iron,"  to  be  used  in  the  manufacture  of  castings  for  farming  instruments, 
which  required  soft,  tough  iron.  The  plaintiff  furnished  the  iron  of  the 
brand  specified,  but  when  used  by  defendants  was  found  not  to  answer  the 
purpose,  being  hard  and  brittle.    It  was  held  that  the  said  warranty  by  plain- 

1 68  Pa.  St.  149.  *  2  Scott,  N.  R.  496. 

«  Mason  v.  Chappell,  15  Qrat.  672.  *  Ajid  Bee  Bigge  v.  Parkinson,  7  H.  A  N. 

'  Davia  v.  Murphy,  14  Ind.  150 ;  and  see  955. 
Shepherd  v.  Pybus,  4  Scott,  N.  R.  449.  'd  Thorap.  &  C.  653 ;  64  K.  T.  411. 
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tiff  was  that  the  iron  was  "XX  pipe  iron,"  and  that  there  was  no  warranty 
that  it  was  fit  for  the  manufacture  of  farming  implements,  because  the  de- 
fendants had  not  relied  on  the  plaintiff's  judgment,  but  had  considered  tor 
themselves  that  the  iron  in  question  was  fit  for  the  purpose.  It  would  ap- 
pear that  this  case  might  have  been  determined  in  the  same  way  on  another 
ground,  viz.,  that  the  defendants  had  ordered  a  specific,  defined  article  which 
the  plaintiffs  had  furnished.^ 

§  12.  Warranty  by  Manxjpaoturer  that  Article  is  Tree  from  La- 
tent Defect.  It.has  been  held  in  New  York  that  the  implied  warranty  that 
a  manufactured  ai*ticle  sold  by  the  manufacturer  is  free  from  any  latent  de- 
fect is  restricted  to  such  defects  as  grow  out  of  the  process  of  manufacture, 
and  do  not  extend  to  defects  in  the  materials  employed.^  On  the  other  hand, 
in  Ohio  a  contrary  doctrine  has  been  announced.  In  Rodgers  v.  Niles,^  N. 
&  Co.  agreed  with  B.  &  Co.  to  manufacture  and  deliver  to  the  latter  three 
steam-boilers  to  run  their  engines  in  their  boiler-mills,  for  which  B.  &  Co. 
agreed  to  pay  a  specified  price.  It  was  held  to  be  an  implied  stipulation  of 
the  contract  that  the  boilers  should  be  free  from  all  such  defects  of  material 
and  workmanship,  whether  latent  or  otherwise,  as  would  render  them  unfit 
for  the  usual  purposes  of  such  boilers.'* 

8  13.  Implied  Warranty  on  Sale  of  Provisions — The  English  Bule. 
Whether  on  the  sale  of  provisions  there  is  an  implied  warranty  that  the  arti- 
cles are  fit  for  food,  is  a  question  upon  which  there  is  much  difference  of 
opinion,  and  on  which  the  authorities  are  far  from  being  harmonious.  Black- 
stone  says  that  it  is  a  sound  and  elementary  principle  that  in  a  contract  for 
the  sale  of  provisions  it  is  implied  that  they  are  wholesome,  and  if  they  be 
not,  an  action  on  the  case  for  deceit  lies  against  the  vendor.^ 

In  Bumby  v.  Bollett^  the  question  was  examined  in  the  most  thorough 
manner  by  Baron  Parke,  in  the  court  of  exchequer.  A.,  a  farmer,  bought 
in  the  public  market  from  B.,  a  butcher,  the  carcass  of  a  pig  for  domestic 
consumption,  leaving  it  hanging  at  the  stall  till  he  could  remove  it.  Aft- 
erwards, C,  wanting  a  pig,  bought  A.*s  from  him.  The  pig  was  diseased 
and  unfit  for  food,  but  none  of  them  knew  it,  nor  was  there  a  warranty  given 
by  any  one.  The  court  held  that  there  was  no  implied  warranty  that  the  pig 
was  fit  for  food  from  A.  to  C.  "On  the  part  of  the  plaintiff,"  said  Parke, 
B.,  "the  argument  was  that  the  sale  of  victuals  to  be  used  for  man^s  con- 
sumption differed  from  the  sale  of  other  commodities,  and  that  the  vendor  of 
such,  without  fraud,  would  be  liable  to  the  vendee  on  an  implied  warranty. 
This  position  is  apparently  laid  down  in  Keilway,  91;  but  the  authorities 
there  referred  to  in  the  Year  Books  (9  Hen.  VI.  536,  and  11  Edw.  IV.  66,  and 
others,)  when  well  considered,  lead  rather  to  the  conclusion  that  there  is  no 
other  difference  between  the  sale  of  food  for  man  and  other  articles  than 
this,  viz. :  that  victualers  and  common  dealers  in  victuals  are  not  merely  in 
the  situation  of  common  dealers  in  other  commodities,  nor  are  they  liable 
under  the  same  circumstance  as  they  are;  as,  if  an  order  be  sent  to  them  to 
be  executed,  they  are  to  be  presumed  to  undertake  the  supply  of  food  and 
-wholesome  meat,  and  they  are  likewise  punishable  as  a  common  nuisance  for 
selling  corrupt  meat,  by  virtue  of  an  ancient  statute;  and  this,  oertainly,  if 
they  knew  the  fact,  and  probably  if  they  do  not.    Such  persons  are,  therefore, 

lEmmerton  v.  Matthews,  7  Hurl.  &  N.  from  this  case  on  the  eroand  that  the  lat- 

686 ;   Palmer's  Appeal,  96  Pa.  St.  106 ;  ter  was  an  executed  sale,  while  the  former 

Matthews  v.  Hartson,  3  Pittsb.  86 ;  Robert-  was  an  executory  contract, 
son  v.  Amazon  Tug  Co.  L.  R.  7  Q.  B.  l>iv.  *8  Bl.  Com.  166.    This  view  is  criticised 

588.  by  Benjamin  in  his  work  on  Sales,  (p.  875,) 

s  Hoe  y.  Sanborn,  21  N.  Y.  552.  and  defended  by  Chitty  in  his  work  on 

» 11  Ohio  St.  48.  Contracts,  (p.  419.) 

*Hoey.  Sanborn  was  distinguished  ^16Mees.  (&  W.  644. 
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dvilly  responsible  to  those  customers  to  whom  they  sell  such  yictnals,  for  an j 
special  particular  injury,  by  the  breach  of  the  law  which  is  thereby  committed. 
Lord  Coke  lays  it  dowur  that  all  persons,  as  well  as  common  dealers,  are  liable 
criminally  for  selling  corrupt  meat;  for,  by  the  statute  51  Hen.  III.,  and  by 
the  statute  made  in  the  reign  of  Edw.  1.,  it  is  ordained  that  none  shall  sell 
corrupt  victuals,  and  the  statute  of  51  Hen.  YII.  says  that  the  pillory  and 
tumbril  and  assize  of  bread  and  ale  applies  only  to  vintners,  brewers,  butcheiB, 
and  victualers.  *  *  *  It  is  said  in  the  Year  Book  (9  Hen.  VI.  53)  that 
the  warranty  is  not  to  the  purpose,  for  it  is  ordained  that  jQone  shall  sell  cor- 
rupt victuals;  and  in  Roswell  v.  Vaugfian,^  where  Tai«fx£LD»  C.  B.,  and  Al- 
THAM,  B.,  say  that  *  if  a  man  sells  victuals  which  is  corrupt,  without  warranty, 
an  action  lies  because  it  is  against  the  commonwealth.'  This,  also,  explains 
the  note  of  Lord  Hale  in  1  Fitz.  Nat.  Br.  94,  that  there  is.diversity  between 
selling  corrupt  wines  and  merchandise,  for  then  an  action  on  the  case  does 
lie  without  warranty;  otherwise,  if  it  be  for  a  taverner  or  victualer,  if  it  prej- 
udice any.  The  defendant  in  this  case  was  not  dealing  in  the  way  of  a  com- 
mon trader,  and  was  not  punishable  by  indictment  for  what  he  did."  This 
ruling  was  followed  and  approved  in  EmmerUm  v.  MattT^ews^  and  Smith  v. 
Baker,^  from  which  cases  it  is  clear  that  the  English  rule  is  that  (at  common 
law)  there  is  no  implied  warranty  that  provisions  sold  are  sound  or  fit  for 
food. 

§  14.  Same — The  Rule  in  the  United  States.  The  weight  of  authority 
in  the  United  States  seems  to  establish  a  rule  similar  to  that  of  the  English 
courts.  A  qualification,  however,  not  made  in  the  older  country  finds  sup- 
port in  several  of  the  states.  In  the  early  case  of  Bailey  v.  Nichols,^  decided 
in  Connecticut  in  1796,  it  was  laid  down  that  "the  defendant,  by  selling  his 
beef  for  cargo  beef,  and  asking  and  receiving  a  sound  price  for  it,  did  warrant 
it  to  be  such  as  the  law  prescribed  under  the  denomination  of  cargo  beef,  and 
that  it  was  good  and  sound."  It  will  be  observed,  however,  that  this  case 
went  on  the  doctrine  of  a  sound  price  guarantying  a  sound  article, — a  doctrine 
subsequently  overruled  by  the  same  court.^  In  Emerson  v.  Brigham,^  a 
leading  case  on  this  point.  Sew  all,  J.,  said: 

"Now  there  are  cases  in  which  a  representation  willfully  false  is  to  be  pre- 
sumed from  the  circumstances  of  the  transaction  and  of  the  parties,  when  it 
is  not  required  to  be  otherwise  or  directly  proved.  In  this  way,  perhaps,  what 
was  cited  from  Blackstone's  Commentaries,  and  relied  on  for  the  plaintiff  in 
the  argument  of  the  case  at  bar,  may  be  reconciled  with  the  general  doctrine 
as  I  have  stated  it;  and  so,  likewise,  many  decisions  which  seem  at  first  sight  to 
indicate  another  rule,  will  be  found  within  the  general  doctrine  exemplified  by 
Justice  Fophah;  at  least,  in  the  intended  application  of  it.    Justice  Black- 

iCro.  Jac.  196.  law  will  not  imp?y  that  he  sold  it  on  any 

« 7  Hurl.  A  N.  686.  *  other  terms  than  those  expressed.    And  it 

•40  Law  T.  (N.  S.)  261.  ^  is  an  established  rule  that  in  order  to  en- 

*  2  Root,  407.  able  a  y endee  to  maintain  an  acti  on  against 

*In  Dean  v.  Mason,  4  Conn.  428,  (1822.)  the  vendor,  there  must  be  either  fraud  or 

In  this  case  it  was  said:   "The  implied  an  express  warranty.    Holden  y.  Dakiii,4 

warranty  contended  for  is  founded  on  the  Johns.  421 ;  Sands  v.  Taylor,  5  Johns.  395 ; 

presumed  fact  that  an  ade(jua(e  price  was  Thompson  v.  Ashton,  14  Johns.  816;  Chap- 

giyen  for  the  skins,  admitting  them  to  be  man  y.  Murch,  19  Johns.  290 ;  Sweet  ▼. 

good,  and   on  the  inference  that   this  Colgate,  20  Johns.  196.    The  vexations  and 

amounts  to  a  warranty  of  the  articles  sold  expensive  litigation  which  might  often 

as  being  sound  and  merchantable.    *   *   *  orise  on  the  doctrine  of  a  warranty  implied 

The  notion  that  a  high  or  sound  price  is  from  the  soundness  of  the  price  are  pre- 

tantamoi^nt  to  a  warranty  has  been  Ions  vented  'by  the  adoption  of  a  certain  mle 

exploded.    In  Parkinson  v.  Lee,  2  East,  which  can  never  operate  unjustly,  as  by 

314,  it  was  adjudged  that  no  warranty  was  the  buyer  an  express  warranty  may  always 

implied  A*om  the  fullness  of  the  consider-  be  demanded." 

ation ;  and  that  if  the  seller  sells  the  thing  *  10  Mass.  197. 

as  he  believes  it  to  be,  without  fraud,  the 
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STONE  (3  Bl.  Comm.  164, 165)  has  classed  the  cases  of  deceit  and  breaches 
of  express  warranties  in  contracts  for  sales  under  the  head  of  implied  con- 
tracts. He  says  it  is  constantly  understood  that  the  seller  undertakes  that 
the  commodity  he  sells  is  his  own,  and  in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome;  and  in  a  sale  with  warranty  the  law  an- 
nexes a  tacit  contract  that  if  the  article  be  not  as  warranted,  compensation 
shall  be  made  to  the  buyer;  and  if  the  vendor  knows  his  goods  to  be  unsound, 
and  hath  used  any  art  to  disguise  them,  or  if  they  be  in  any  shape  different 
from  what  he  represents  them  to  be  to  the  buyer,  this  artifice  shall  be  equiv- 
alent to  an  express  warranty,  and  the  vendor  is  answerable  for  their  goodness. 
It  is  obvious  that  in  this  very  general  classification,  the  details  and  examples 
are  imperfectly  introduced,  and  with  some  inaccuracy.  It  is  not  implied  in 
every  sale  of  provisions  that  they  are  wholesome,  any  more  than  it  is  in  sales 
of  other  articles,  where  proof  of  a  distinct  affirmation  seems,  in  Justice  Black- 
stone's  opinion,  to  be  requisite.  The  contrary  may  be,  and  often  is,  under- 
stood between  the  parties;  and  It  is  only  when  the  false  representation  to  be 
proved  in  the  one  case  may  be  presumed  or  taken  to  be  proved  in  the  other, 
tiiat  the  rule  of  law  applies,  and  the  remedy,  as  in  a  case  of  deceit,  is  al- 
lowed. An  artifice  must  be  proved  to  entitle  the  suffering  party  to  the  rem- 
edy, equivalent  to  a  remedy  upon  an  express  warranty,  as  well  in  the  case 
of  provisions  as  in  any  other  case.  The  difference  is  that  in  the  case  of  pro- 
visions the  artifice  is  proved  when  a  victualer  sells  meat  as  fresh  to  his  cus- 
tomers at  a  sound  price,  which,  at  the  time,  was  stale  and  defective,  or  un- 
wholesome from  the  state  in  which  the  animal  died.  For,  in  the  nature  of  the 
bargain,  the  very  offer  to  sell  is  a  representation  or  affirmation  of  the  sound- 
ness of  the  article,  when  nothing  to  the  contrary  is  expressly  stated;  and  his 
knowledge  of  the  falsehood  in  this  representation  is  also  to  be  presumed  from 
the  nature  and  duties  of  his  calling  and  trade.  But  cases  may  be  supposed 
where,  this  presumption  being  repelled  by  contrary  evidence,  the  seller  would 
not  be  liable;  as  where  a  different  representation  is  made,  and  this  is  proved 
directly,  or  is  necessarily  to  be  presumed  from  the  nature  of  the  article,  the 
state  of  the  market,  or  other  circumstances.  Indeed,  there  is  nothing  to  be 
inferred  in  a  sale  of  provisions  which  may  not  be  inferred  to  a  like  purpose 
in  other  cases,  when  the  calling  or  profession  of  the  seller,  the  soundness  of 
the  price,  and  the  nature  of  the  article  sold  have  been  made  the  grounds  of  de- 
cision. There  is  an  especial  and  invariable  presumption  as  to  the  property  of 
the  vendor  when  the  article  sold  was  in  his  possession;  and  hence  the  distinc- 
tion when  the  article  is  not  in  his  possession.  And  upon  the  whole  it  will  be 
found,  I  believe,  in  every  instance  that  the  action  as  for  a  deceit  has  been 
maintained  in  those  cases  only  where  an  affirmation  or  representation  will- 
fully false,  or  some  artifice,  has  been  proved,  or  has  been  taken  to  be  proved, 
either  directly  or  because  it  was  necessarily  to  be  presumed  from  the  circum- 
stances and  nature  of  the  bargain,  and  the  situation  of  the  parties. 

"It  is  admited  in  the  case  at  bar  that  in  a  bargain  between  these  parties 
there  was  no  direct  affirmation  of  the  soundness  of  the  article.  Perhaps, 
however,  a  representation  to  this  effect  is  necessarily  to  be  implied  from  the 
nature  of  the  bargain,  it  being  in  the  common  course  of  dealing,  and  for  a 
sound  price,  and  for  an  article  which,  to  be  of  any  value,  must  be  understood 
to  be  sound.  This  much,  at  least,  may  be  safely  presumed  as  the  understand- 
ing between  these  parties:  that  as  to  the  kind,  the  quality,  the  state,  and 
quantity  of  the  meat  contained  in  the  barrels  sold  by  the  one  and  purchased 
by  the  other  as  barrels  of  merchantable  beef,  the  seller  undertook  to  have  full 
faith  in  the  brand  of  the  deputy  inspector,  a  public  officer  employed  and  in- 
trusted to  ascertain  these  facts.  The  seller  must  be  understood  to  represent 
that,  for  aught  he  had  known  to  the  contrary,  the  brand  appearing  on  the  bar- 
rels had  been  truthfully  and  faithfully  applied,  and  that  no  alteration  or 
change  of  the  article  had  happened  within  his  knowledge.    Now,  is  there  any 
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evidence  or  any  circumstance  in  this  transaction  from  which  it  maybe  inferred 
that  in  affirmation  to  this  effect  the  sellers  would  have  been  willfully  false, 
or  that,  in  an  express  representation,  such  as  I  have  supposed  to  be  implied 
in  this  case,  they  would  have  been  guilty  of  an  artifice?  They  would  have 
been  chargeable  to  that  extent,  if  at  the  time  of  the  sale  they  had  any  knowl* 
edge  of  the  bad  state  of  the  barrels,  such  as  it  proved  to  be,  or  had  any  spe- 
cial reason  to  suspect  that  the  beef  in  them  had  not  been  properly  cared,  was 
without  sufficient  salt,  was  already  in  a  putrid  state,  or  becoming  putrid,  or, 
in  short,  if  they  then  knew,  or  actually  suspected,  that  in  this  instance  the 
inspector  had  been  false,  ignorant,  or  depraved.  With  evidence  to  that  effect 
this  case  would  be  within  the  rule,  and  the  plaintiffs  entitled  to  this  remedy 
for  the  deception  which  they  had  undoubtedy  suffered,  and  from  which  a  loss 
and  damage  had  ensued.  But  on  this  point  the  evidence  fails.  Indeed,  it  is 
admitted  that  the  defendants  had  no  knowledge  at  the  time  of  the  sale  of  the 
unsuitable  quality  and  state  of  the  beef,  or  of  the  barrels  containing  it,  or  that 
it  had  not  been  packed  as  the  law  requires.  In  this  state  of  the  evidence  and 
of  the  case,  the  result  is  in  favor  of  the  defendants.  Against  them  the  plain- 
tiffs have  no  remedy  for  the  loss  and  damage  sustained  by  a  deception  which 
has  not  happened  or  been  effected  by  any  false  representation  or  artifice 
chargeable  to  the  defendants;  and  they  took  upon  them  no  extraordinary  risk 
in  this  particular  by  any  warranty  accompanying  the  sale."^ 

In  Moses  y,  Mead,^  Bbonson,  G.  J.,  in  reviewing  the  cases  on  the  point, 
said :  **  We  are  referred  to  the  authority  of  Blackstone  for  another  exception 
to  the  general  rule,  and  it  is  insisted  that,  on  a  sale  of  provisions,  there  is  an 
implied  warranty  that  they  are  wholesome.  *  *  *  The  language  of  the 
commehtator  leaves  it  somewhat  doubtful  whether  his  mind  was  not  upon  a 
deceit  in  the  sale,  which  stands  on  a  different  footing  from  a  warranty.  If  he 
intended  to  affirm  that  the  law  implies' a  warranty  of  soundness  in  the  sale  of 
provisions,  the  remark  is  without  any  support  in  the  English  adjudications. 
The  dictum  of  Blackstone  has  been  directly  overruled  in  Massachusetts.'  The 
doctrine  of  Blackstone,  with  a  very  important  qualification,  was  affirmed  by 
the  judge  who  prepared  the  opinion  in  Van  Bracklin  v.  Fonda;  *  but  that  was 
plainly  a  case  of  fraud.  The  jury  found  that  the  beef  was  unsound  and  un- 
wholesome, and  that  the  defendant — ^the  seller — knew  the  animal  to  be  dis- 
eased. The  case  of  Hart  v  Wright '^  arose  on  a  sale  of  provisions,  and  one 
member  of  the  court  of  errors  was  for  implying  a  warranty  of  soundness; 
but  that  doctrine  did  not  prevail. 

In  Humphreys  v.  Comline  ^  two  barrels  of  molasses  were  sold  to  a  retail 
grocer.  The  purchaser  did  not  examine  it,  at  the  time  he  purchased  it,  beyond 
looking  at  the  outside  of  the  barrels.  The  molasses  when  drawn  was  found 
to  be  unfit  for  consumption.  In  an  action  for  the  purchase  price,  it  was 
held  that  there  was  no  implied  warranty  that  the  molasses  was  fit  for  the  pur- 
pose of  food.  "It  is  said,"  the  court  remarked,  "that,  in  the  sale  of  provis- 
ions for  domestic  use,  a  warranty  is  implied  that  they  are  sound  and  whole- 
some, on  the  ground  that  such  a  warranty  is  necessary  for  the  preservation 
of  health  and  life.  But  it  has  been  denied  that  anything  can  be  inferred  from 
the  sale  of  provisions  which  may  not  be  inferred  to  a  like  purpose  in  other 
cases. 7  In  the  last  two  cases,  the  warranty  is  put  upon  the  ground  of  the  de- 
ceit, and  it  is  said  the  only  difference  is  that,  in  the  case  of  provisions,  the 
fraud  is  more  obvious;  as,  where  a  butcher  sells  stale  and  unwholesome  meat 

1  And  see  Hart  v.  Wright,  17  Wend.  367 ;  » 12  Johns.  468. 

Winsor  v.  Lombard,  18  Pick.  61 ;  Howard  *  17  Wend.  267 ;  18  Wend.  449. 

V.  Emerson,  10  Mass.  320 ;  Goad  v.  John-  •  8  Blackf.  516. 

son,  21  Minn.  70;  Goldrich  v.  Kyan,  3  E.  'Wright  v.  Hart,  18  Wend.  464;  E]iiei> 

D.  Smith,  324.  son  v.  Brigham,  10  Mass.  197 ;  Winsor  v. 

» 1  Denio,  378.  Lombard,  18  Pick.  67. 

'  Emerson  y.  Brigham,  10  Mass.  197. 


Digitized  by 


Google 


BETNOLDS   V.  PALMEB.  453 

to  his  customers  as  fresh  and  soiind,  the  artifice  is  proved  by  the  fact  itself, 
as  his  knowledge  of  the  falsehood  is  to  be  presumed  from  the  nature  and 
duties  of  bis  trade  or  calling.  Without  deciding  that  point,  however*  or 
whether  molasses,  or  such  like  articles,  should  be  included  under  the  term 
*  provisions/  if  the  rule  that,  by  the  sale  of  provisions,  without  any  fraud  on 
the  part  of  the  vendor,  a  warranty  is  implied,  be  well  founded,  we  think  that 
this  case  does  not  come  within  such  rule,  inasmuch  as  the  molasses  in  ques- 
tion was  not  sold  for  immediate  domestic  consumption,  but  as  merchandise, 
to  a  dealer,  to  be  sold  again  at  retail.  To  say  that,  in  such  cases,  all  articles 
which  may  be  used  in  the  diet  of  the  human  family  are  subject  to  a  rule  of 
law,  as  regards  their  sale,  different  from  that  which  prevails  in  relation  to 
other  merchandise,  would  be  to  establish  a  distinction  which  might  prove  ez« 
tremely  inconvenient  and  troublesome  in  commercial  transactions,  and  one 
not  warranted  by  any  analogous  decisions.  "^ 

§  15.  Same — Sale  Direct  to  Consitmer.  The  qualification  noted  above 
as  being  found  in  some  of  the  Amencan  decisions,  relates  to  the  case  of  an 
article  of  food  sold  to  a  consumer  for  immediate  use,  as  distinguished  from 
the  sale  by  a  manufacturer  or  raiser  to  a  dealer,  or  by  a  dealer  to  another 
dealer. 

Thus,  In  Bracklin  v.  Fonda,^ it  was  said:  "In  the  sale  of  provisions  for  do- 
mestic use,  the  vendor  is  bound  to  know  that  they  are  sound  and  wholesome, 
at  his  peril.** 

In  Howard  v.  Smerson,^  where  a  cow  had  been  sold  to  a  retail  dealer  in 
meats,  Martin,  J.,  said:  ''We  think  that  this  exception,  if  established,  does 
not  extend  beyond  the  case  of  a  dealer  who  sells  provisions  directly  to  the 
consumer  for  domestic  use.  In  such  cases  it  may  be  reasonable  to  infer  a 
tacit  understanding  which  enters  into  the  contract  that  the  provisions  are 
sound.  The  relation  of  the  buyer  to  the  seller,  and  the  circumstances  of  the 
sale,  may  raise  the  presumption  that  the  seller  impliedly  represents  them  to 
be  sound.  But  the  same  reasons  are  not  applicable  to  the  case  of  one  dealer 
selling  to  another  dealer."  In  Moses  v.  Mead,*  Bronson,  C.  J.,  said:  "Al- 
though the  doctrine  of  Blackstone  cannot  be  supported  in  its  whole  extent,  I 
am  not  disposed  to  deny  that,  on  a  sale  of  provisions  for  immediate  consump- 
tion, the  vendor  may  be  held  responsible  in  some  form  for  the  sound  and 
wholesome  condition  of  the  article  which  he  sells.*' 

In  Hoover  Y.  Peters,^  to  a  suit  for  a  balance  of  the  price  of  the  carcasses  of 
three  hogs  sold  by  the  plaintiff  to  the  defendants,  to  be  used  by  them  as  food 
in  their  lumber  camp,  the  latter  set  up  that  one  of  the  carcasses  was  unsound, 
and  unfit  for  use.  It  was  proved  that  the  plaintiff  knew  the  purpose  for 
which  the  defendant  purchased  them.  On  the  trial  the  defendant  asked  the 
court  to  charge  that  there  was  an  implied  warranty  that  the  pork  was  sound 
and  fit  for  food,  which  was  refused.  On  appeal  this  was  held  error,  and  the 
Judgment  for  plaintiff  was  reversed.  "It  seems  to  be  settled  by  many  au- 
thorities," said  Campbell,  J.,  "that  no  implied  warranty  of  soundness  arises 
where  such  articles  are  purchased  by  a  dealer  to  sell  again.  Whether  this  rule 
arises  from  the  fact  that  any  injury  from  the  use  of  the  articles  is  likely 
to  be  remote,  and  not  readily  traced  out,  or  because,  where  his  purpose  in 
buying  is  merely  speculative,  one  commodity  is  not  to  be  distinguished  from 
another  in  its  incidents  as  merchandise,  or  what  special  reasons  have  led  to 
it,  cannot  easily  be  determined.  It  stands  as  a  recognized  doctrine,  what- 
ever may  have  been  its  reasons.  But  where  property  is  bought  for  a  par-  . 
ticular  purpose,  and  only  because  of  its  supposed  fitness  for  that,  there  are 

*But  see,  apparently  contra,  Osgood  v.  '^    'lO  Mass.  320.  , 

Lewis,  2  Har.  &  G.  (MA.)  495;  Burch  v.  <!  Denio,  378. 

Spencer,  22  N.  Y.  S.  0.  604.  .   *18  Mich.  51. 

» 12  Johns.  268. 
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many  cases  in  which  a  warranty  is  implied,  unless  the  purchaser  has  seen  fit 
to  act  upon  his  own  responsibility  and  judgment.  And  where  articles  of 
food  are  bought  for  consumption,  and  the  vendor  sells  them  for  that  express 
purpose,  the  consequences  of  unsoundness  are  so  dangerous  to  health  and  life, 
and  the  failure  of  consideration  is  so  complete,  that  we  think  the  rule  that 
has  often  been  recognized,  that  such  sales  are  warranted,  is  not  only  reason- 
able, but  essential  to  public  safety.  There  may  be  seUers  who  are  not  much 
skilled,  and  there  may  be  purchasers  able  to  judge  for  themselves;  but  in 
sales  of  provisions  the  seller  is,  generally,  so  much  better  able  than  the  buyer 
to  judge  of  quality  and  condition,  that,  if  a  general  rule  is  to  be  adopted,  it 
is  safer  to  hold  the  vendor  to  a  stricter  accountability  than  to  throw  the  risk 
upon  the  purchaser.  The  reason  given  by  the  New  York  authorities  in  favor 
of  health  and  personal  safety,  is  much  more  satisfactory  than  the  purely  com- 
mercial considerations,  which  take  no  account  of  these  important  interests. 
While  the  question  has  not,  perhaps,  been  very  often  decided,  the  principle  has 
been  generally  accepted  among  the  legal  writers,  and  we  feel  no  disposition 
to  recede  from  it.  We  have  been  pointed  to  no  distinction  between  sales  in 
one  market  or  another,  and  can  conceive  of  no  special  reason  for  regarding 
one  sale  for  this  purpose  as  differing  in  its  incidents  from  any  other.  The 
doctrine  seems  to  be  tliat  any  purchase  for  domestic  consumption  is  pro- 
tected." 

In  McN'avghton  v.  /oy,*  it  was  held  by  a  Philadelphia  court  that,  on  a  sale  of 
butter  and  potatoes  for  table  use,  there  was  an  implied  warranty  that  they 
were  fit  for  such  purpose.* 

§  16.  Sale  of  Goods  by  Sample — The  General  Bulb.  It  is  laid  down 
in  a  large  number  of  cases,  and  may  be  considered  as  WBll^ettled  law,  that 
on  the  sale  of  goods  by  sample  there  is  an  implied  warranty  that  the  goods 
sold  shall  be  equal  in  quality  as  well  as  of  the  same  kind  as  the  sample  pro- 
duced.' In  Pennsylvania,  however,  the  later  cases  hold  that  on  such  a  sale 
the  warranty  is  only  that  the  goods  shall  be  of  the  same  kind  or  species;  that 
there  is  no  warranty  that  they  shall  be  of  the  same  grade  or  quality.* 

§  17.  Same — No  Warranty  of  Merchantability.  On  a  sale  by  sam- 
ple, however,  there  is  no  implied  warranty  of  merchantability,  "for  the  seller, 
by  exhibiting  the  sample  and  impliedly  agreeing  to  bind  himself  that  the 
bulk  of  the  goods  sold  shall  be  equal  to  the  sample,  is  thus  supposed  to  relieve 
himself  from  all  other  liability  in  the  matter,  and  therefore  to  exclude  from 
the  contract  the  implied  stipulation  of  merchantability,  on  the  principle  of 
expressum  facit  oessare  taciturn,  '*  •        > 

•  §  18.  Exception — ^Where  Sample  does  not  Show  Quality.  An  ex- 
ception to  the  foregoing  rule  exists  where  the  quality  cannot  be  judged  of  from 
the  sample.  A  firm  of  manufacturers  of  shirting  contracted  to  supply  the 
plaintiff  with  a  quantity  of  gray  shirting  according  to  sample,  each  piece  to 
weigh  seven  pounds.  The  goods  were  delivered,  and  were  of  the  right  weight, 
but  it  was  afterwards  found  that  the  weight  was  made  up  by  introducing 
into  the  fabric  a  percentage  of  clay  which  made  the  goods  unmerchantable. 

1 1  Wkly.  Notes  Cas.  470.  Hubbard  ▼.  George,- 49  111.  675 ;  Merriinan 

*  Ryder  ▼.  Neitge,  6  Heisk.  340 ;  Hyland  ▼.Chapman,  32  Conn.  146;  Brantley  y. 

▼.  Sherman,  2  £.  D.  Smith,  234;  Hum-  Thomas,  22  Tex.  271 ;  Boothvy  ▼.  Plaisted, 

phreys  v.  Gomline,  8  Blackf.  616;  BenJ.  61N.H.436;  BorrekinsY.Bevens^SRawle, 

Sales,  665.  37 ;  Moore  v.  McKinley,  5  Cal.  471;  Getty 

'  Parkinson  ▼.  Lee,  2  Bast,  314 :  Parker  ▼.  Rountree,  2  Chand.  28. 
V.  Palmer.  4  Bam.  &  Aid.  387 ;  Barnard  *  Pralev  ▼.  Bispham,  10  Pa.  St.  820 ; 

▼.  Kelloge,  10  Wall.  383 ;  Leonard  v.  Fow-  Boyd  v.  Wilson,  83  Pa.  St.  319. 
ler,  44  N.  Y.  289 ;  Hargous  v.  Stone,  1  Seld.  *  Biddle,  War.  3  159 ;  Parkinson  ▼.  Lee, 

7»;  Bradford  v.  Manly,  13  Mass.  139;  Graff  2  East,  314*  Randall  v.  Newson,  L.  R.  2 

V.  Foster,  67  Mo.  512;  Gunther  v.  Atwell,  Q.  B.  Div.  102;  Sands  v.  Taylor,  6  Johns. 

10  Md.  157 ;  Gill  v.  Kaufman,  16  Kan.  571 ;  404. 
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The  presence  of  i}be  clay  could  not  be  discorered  in  the  sample.  It  wds  held 
.that  the  sale  by  sample  excluded  the  Implied  warranty  of  merchantability 
only  as  to  such  matters  as  could  be  judged  of  from  the  sample.^ 

§  19.  Exhibition  of  Samples  does  not  Bender  Sale  One  bt  Sample. 
And  it  is  held  that  a  mere  production  of  a  sample  does  not  make  the  transao- 
tion  a  sale  by  sample,  so  as  to  raise  an  implied  warranty  that  the  goods  in 
bulk  are  equal  in  all  respects  to  the  sample  exhibited. 

In  Barnard  v.  Kellogg,'^  a  leading  though  recent  authority,  a  wool  dealer 
in  Boston  sent  to  a  dealer  in  wool  in  Hartford  samples  of  foreign  wool  in 
bales,  which  he  had  for  sale  on  commission,  with  the  prices,  and  the  latter 
oflered.to  purchase  the  different  lots  at  the  prices,  if  equal  to  the  samples  fur- 
nished. The  wool  broker  accepted  the  offer,  provided  the  wool  dealer  at 
Hartford  would  come  to  Boston  and  examine  the  wool  on  a  day  named,  and 
then  report  if  he  would  take  it.  The  wool  dealer  went  to  Boston,  and  after 
examining  certain  of  the  bales  as  fully  as  he  desired,  and  being  offered  an  op. 
portunity  to  examine  all  the  remaining  bales,  and  to  have  them  open  for  his 
inspection,  which  offer  he  declined,  purchased.  The  wool  proved,  unknown 
to  the  vendor,  to  have  been  deceitfully  packed,  rotten  and  damaged  wool 
and  tags  being  concealed  by  an  outer  covering  of  fleeces  in  their  ordinary 
state.  The  supreme  court  of  the  United  States  held  that  this  was  not  a  sale 
by  sample,  and  that  there  was  no  implied  warranty  of  quality,  or  that  the 
goods  were  equal  to  the  sample  produced.  "One  of  the  main  reasons,''  said 
Mr.  Justice  Davis,  "  why  the  rule  does  not  apply  in  a  case  of  a  sale  by  sample, 
is  because  there  is  no  opportunity  for  a  personal  examination  of  the  bulk  of 
the  commodity  which  the  sample  is  shown  to  represent."  In  this  case  it  was 
clear  that  the  purchaser  had  full  opportunity  to  examine  the  goods,  but  was 
satisfied  to  dispense  with  it.  Again,  where  the  defendants  wrote  plaintiffs  a 
letter  saying  that  "advices  received  from  Trieste  this  morning  by  an  English 
packet  quote  first  quality  of  Ferrara  hemp  same  as  sold  to  you,  ^*  and  the  hemp 
had  been  represented  as  of  first  quality,  but  the  plaintiffs  here  examined  it 
by  cutting  open  one  bale,  and  might  have  examined  all  if  they  had  desired, 
it  was  held  that  this  was  not  a  sale  by  sample.  "The  plaintiff,"  said  Bbon- 
soN,  J.,  "was  told  to  examine,  and  did  examine,  the  hemp  for  himself.  He 
inspected  the  bales,  cut  open  one  of  them,  and  was  at  liberty  to  open  others,* 
had  he  chosen  to  do  so.  If  he  was  not  satisfied  of  the  quality  and  condition 
of  the  goods,  he  should  either  have  proceeded  to  a  further  examination,  or 
provided  against  a  possible  loss  by  requiring  a  warranty."' 

In  Beime  v.  Dodd*  the  defendant  sold  the  plaintiff,  in  his  shop,  a  number 
of  blankets  in  bales,  exhibiting  at  the  time  to  the  plaintiff  several  pairs  of 
the  blankets,  which  the  latter  examined  and  found  sound.  The  rest  were 
not  examined,  though  they  might  have  been.  On  delivery  they  were  found 
to  be  moth-eaten.  "The  mere  circumstance,"  said  Jbwett,  J.,  "that  the 
seller  exhibits  a  sample  at  the  time  of  the  sale  will  not  of  itself  make  it  a  sale 
by  sample,  so  as  to  subject  the  seller  to  liability  on  an  implied  warranty  as  to 
the  nature  and  quality  of  the  goods;  because  it  may  be  exhibited,  not  as  a 
warranty  that  the  bulk  corresponds  to  it,  but  merely  to  enable  the  purchaser 
to  form  a  judgment  as  to  its  kind  and  quality.  If  the  contract  be  connected, 
by  the  circumstances  attending  the  sale,  with  the  sample,  and  refer  to  it, 
and  it  be  exhibited  as  the  inducement  to  the  contract,  it  may  be  a  sale  by 
sample;  and  then  the  consequence  follows  that  the  seller  warrants  the  bulk 
of  the  goods  to  correspond  with  the  specimen  exhibited  as  a  sample.  Whether 
a  sale  be  a  sale  by  sample  or  not,  is  a  question  of  fact  to  find  from  the  evidence 

»  Moody  V.  Gregson,  L.  R.  4  Bxch.  49;  « 10  Wall.  38. 

GJardiner  v.  Grey,  4  Gamp.  114 ;  Boyd  v.  •  Sailsbury  v.  Stainer,  19  Wend.  169. 

Wilaon,  83  Pa.  St.  325;  Heilbut  v.  Hick-  <6  N.  Y.  95. 
SOD,  L.  R.  7  C.  P.  438. 
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in  eaoh  case;  and,  to  authorize  a  Jury  to  find  such  a  contract,  the  evidence  must 
satisfactorily  show  that  the  parties  contracted  solely  in  reference  to  the  sam- 
ple exhibited;  that  they  mutually  understood  that  they  were  dealing  with 
the  sample  as  an  agreement  or  understanding  that  the  bulk  of  the  commodity 
corresponded  with  it;  or,  in  other  words,  the  evidence  must  be  such  as  to 
authoiize  the  jury,  under  all  the  circumstances  of  the  case,  to  find  that  the  sale 
was  intended  by  the  parties  as  a  sale  by  sample.  ♦  *  *  That  a  personal 
examination  of  the  hu\k  of  the  goods  by  the  purchaser  at  the  time  of  the  sale 
is  not  practicable  nor  convenient,  furnishes  no  sufficient  ground,  of  itself, 
to  say  that  the  sale  is  by  sample.''  The  want  of  an  opportunity,  from  what- 
ever cause,  for  such  an  examination,  is  doubtless  a  strong  fact  in  reference 
to  the  question  of  the  character  of  the  sale,  whether  it  is  made  by  sample  or 
not;  but  it  is,  nevertheless,  true  that  a  contract  of  sale  by  sample  may  be 
made,  whether  such  examination  be  practicable  or  not,  if  the  parties  so  agree. 
Where  the  acts  and  declarations  of  the  parties  in  making  the  contract  for 
the  sale  of  goods  are  of  doubtful  construction,  evidence  that  it  was  im- 
practicable or  inconvenient  to  examine  the  bulk  of  the  goods  would  be  proper, 
and,  in  connection  with  evidence  of  other  ciroumstances  attending  the  trans- 
action, might  aid  in  coming  to  a  correct  conclusion  in  respect  to  the  true 
character  of  the  contract.  *'  ^ 

§  20.  Implied  Wabranty  of  Title — ^Thb  Rule  in  England.  "It  is 
very  remarkable,"  said  Parke,  B.,  in  Morley  v.  AUenboroug?i,^  "that  there 
should  be  any  doubt  on  this  subject,  it  being  certainly  a  question  so  likely  to 
be  of  common  occurrence,  especially  in  this  commercial  country.  Such  a  point 
one  would  have  thought  would  not  have  admitted  of  any  doubt.  The  bar- 
gain and  sale  of  a  specified  chattel  by  our  law,  which  differs  in  that  respect 
from  the  civil  law,  undoubtedly  transfers  all  the  property  the  vendor  has, 
where  nothing  further  remains  to  be  done,  according  to  the  intent  of  the  par- 
ties. But  it  is  made  a  question  whether  there  is  annexed  by  law  to  such  a 
contract,  which  operates  as  a  conveyance  of  the  property,  an*implied  agreement 
on  the  part  of  the  vendor  that  he  has  the  ability  to  convey. "  Mr.  Baron 
Paree,  as  a  result  of  the  consideration  of  all  the  cases  held,  *'that  there  is 
by  the  law  of  England  no  warranty  of  title  in  the  actual  contract  of  sale,  any 
more  than  there  is  of  quality.    The  rule  of  caveat  emptor  applies  to  both." 

Morley  v.  Attenborough  was  the  case  of  the  sale  of  an  unredeemed  pledge 
by  a  pawnbroker,  and  it  was  held  that  there  was  no  implied  warranty  of  title. 
A  few  years  later  the  case  of  Eicholz  v.  Bannister^  was  decided  by  the  com- 
mon pleas.  Here  the  plaintiff  purchased  at  the  defendant's  warehouse  cer- 
tain goods  described  as  "a  job  just  received  by  him."  After  the  goods  were 
delivered  and  paid  for,  it  turned  out  that  they  had  been  stolen,  and  the  pur- 
chaser was  compelled  to  give  them  up  to  the  true  owner.  He  then  brought 
an  action  for  the  purchase  money  paid  by  him,  and  it  was  held  that  he  ought 
to  recover. 

It  will  thus  be  seen  that  the  law  in  England  on  this  subject  is  not  very 
clear. 

But  Mr.  Benjamin,  in  his  work  on  Sales,^  says:  "On  the  whole,  it  is  submit- 
ted that  since  the  decision  in  EichoU  v.  Bannister  the  rule  is  substantially 
altered.    The  exception  here  became  the  rule,  and  the  old  rule  has  dwindled 

1  Qardiner  v.  Grey,  4  Camp.  144 ;  Powell  Atwater  v.  Clancv,  107  Mass.  S89  j  Schnit- 

V,  Horton,  2  Bing.  N.  0. 668 ;  Tye  v.  Fyne-  zer  v.  Oriental  Print  Works,  114  Mass.  12S; 

more,  3  Camp.  462 ;    Carter  v.  Crick,  4  Whitmore  v.  South    Bostpn  Iron  Co.  2 

Hurt.  <fe  N.  412 ;  Towerson  v.  Aspatna,  27  Allen,  52 ;  Jones  v.  Wasson,  8  Baxt.  211 ; 

Law  T.  (N.  8.)  276;  Russell  v.  Nicolofulo,  Day  v.  Raguet,  14  Minn.  273,  (Gil.  203.) 
8  C.  B.  (N.  8.)  362;  Josling  v.  Kingsford,  »3  Exch.  609, 

13  C.  B.  (N.  8.)  447;  Megaw   v.  Malloy,  >17  C.  B.  (N.  8.)  708. 

L.  R.  2  Jr.  630;    Waring  v.  Mason,    18  *  Page  839. 

Wend.  425 ;  Ames  v.  Jones,  77  N.  Y.  614 ; 
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into  the  exception,  Xxj  reason,  as  Lord  Campbell  said,  of  having  been  well- 
nigh  eaten  away.  The  rule  at  present  would  seem  to  be  dtated  more  in  ac- 
cord with  the  recent  decisions,  if  put  in  ternis  like  the  following:  A  sale  of 
personal  chattels  implies  an  affirmation  by  the  vendor  that  the  chattel  is  his, 
and  therefore  he  warrants  the  title,  unless  it  be  shown  by  the  facts  and  cir- 
cumstances of  the  sale  that  the  vendor  did  not  intend  to  assert  ownership,  but 
only  to  transfer  such  interest  as  he  might  have  in  the  chattels  sold."  ^ 

§21.  Implied  Warranty  of  Title  —  The  American  Bulb.  In  the 
United  States  there  is  no  such  confusion  or  uncertainty  in  the  decisions;  but 
the  implied  warranty  of  title  is  well  established.  "It  may  now  be  regarded 
as  well  settled,"  says  Shaeswood,  J.,  "that  a  person  selling  as  his  own  per- 
sonal property  of  which  he  is  in  possession,  warrants  the  title  to  the  thiug 
sold;  and  that  if,  by  reason  of  a  defect  of  title,  nothing  passes,  the  purchaser 
may  recover  back  his  money,  though  there  be  no  fraud  or  warranty  on  the  part 
of  the  vendor."^ 

§  22.  Necessary  Depreciation—No  Implied  Warranty.  There  is  no 
implied  warranty  against  a  necessary  and  likely  depreciation  which  may  take 
place  in  the  quality  of  the  goods  between  the  time  of  the  sale  and  the  delivery 
into  the  hands  of  the  purchaser.  Thus,  when  ale  was  sold  in  Chicago  to  a 
party  in  Montana,  it  was  held  that  there  was  no  warranty  that  it  would  bear 
transportation  to  Montana.'  8o,  where  a  sale  of  wheat  was  made  by  sample, 
the  court  said:  "There  is  no  pretense  that  there  was  any  difference  between 
the  sample  and  the  cargo,  except  that  the  latter  was  treated  in  a  manner  inci- 
dent to  every  cargo  of  southern  wheat.  This  deterioration  of  the  cargo,  and 
which  undoubtedly  prevented  its  malting,  was  a  fact  against  which  the  exhi- 
bition of  the  sample  did  not  warrant,  and  it  is  a  fact  with  which  the  defend- 
ants (purchasers)  must  be  presumed  to  be  acquainted;  for  the  law  will  pre- 
sume every  dealer  in  articles  brought  to  market  acquainted  with  all  the  cir- 
cumstances usually  attendant  on  cargoes  composed  of  these  articles." 

§  28.  Warranty  Implied  from  Custom  of  Trade.  In  the  early  Eng- 
lish case  of  Jones  v.  Bowden,*  it  was  proved  that  on  auction  sales  of  drugs 
it  was  the  custom  to  state  in  the  catalogue  wheth^ar  the  goods  were  sea- 
damaged  or  not.    The  defendants  had  offered  for  sale  at  auction  a  quantity  of 
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lAnd  see  Brown  v.  Cockbum,  37  TJ.  0.  Whitaker   ▼.  Eastwick,  76   Pa.  St.  229 ; 

B.  592;  Johnston  v.  Barker,  20  TJ.  0.  Porter  v.  Briglit,  82  Pa.  St.  443;  Ritchie  v. 

P.  220;  Mercer  v.  Cosman,  2  Hann.  Sammers,  3  Yeates,  531;  Chamley  ▼. 
iN.  B.)  240;  Somers  v.  O'Donoghue,  9  U.  Dulles.  8  Watts  &  S.  361;  Swaizey  v/Par- 
C.  O.  P.  210.  ker,  50  Pa.  St.  450 ;  Flynn  v.  Allen,  57  Pa. 
«  People's  Bank  v.  Kurtz,  11  W.  N.  225 ;  St.  482;  Lyons  v.  Devijbis,  22  Pa.  St.  185 ; 
2  Kent,  Comm.478;  Story,  Sales,  f  367;  Wood  v.  Sheldon,  42  N.  J.  Law,  421; 
Ricks  V.  Delahnnty,  8  Port.  137 ;  William-  Byrnside  v.  Burdett,  15  W.  Va.  702 ;  Mock- 
son  V.  Sammons,  34  Ala.  691 ;  Hoe  v.  San-  bee  v.  Gardner,  2  Har.  A  G.  176 ;  Osgood  v. 
bom,  21  N.  Y.  555 ;  McKnight  v.  DevUn,  Lewis,  Id.  495;  Chisin  v.  Woods,  Hardin, 
62  N.  Y.  401;  McCoy  ▼.  Artcher,  3  Barb.  631;  aiancellor  ▼.  Wiggins,  4  B.  Mon. 
823;  Dresser  v.  Ainsworth,  9  Barb.  619;  201;  Marshall  v.  Duke,  51  Ind.  62;  Long 
Vibbard  v.  Johnson,  19  Johns.  77;  Her-  v.  Anderson,  62  Ind.  537;  Morris  v. 
mance  v.  Vemoy,  6  Johns.  5 ;  Sweet  v.  Thompson,  85  111.  16 ;  Gookin  v.  Graham, 
Colgate,  20  Johns.  196 ;  Baker  ▼.  Amot,  6  Humph.  480 ;  Wood  7.  Gavin,  1  Head, 
67  N.  Y.  448;  Whitney  v.  Hey  wood,  6  506;  Calcock  v.  Goode,  3  Me.  513;  Hale 
Gush.  82;  Hubbard  v.  Bliss,  12  Allen,  590;  v.  Smith,  6  Me.  420;  Butler  v.  Tufts,  13 
Shattnck  y.  Green,  104  Mass.  45;  Gush-  Me.  302;  Gaylor  ▼.  Gopes,  16  Fed  Bep.  49 ; 
inz  V.  Breed,  14  Allen,  376;  Emerson  v.  Storm  v.  Smith,  43  Miss.  497 ;  Lewis  v. 
Ingham,  10  Mass.  202;  Coolidge  ▼.  Brig-  Smith,  4  Fla.  47;  Inge  v.  Bond,  3  HaWks, 
ham,  1  Mete.  551;  Grose  ▼.  Hennessy,  13  101;  Thurston  v.  8pratt,52Me.  202;  liong 
Allen,  390:  Door  v.  Fisher,  1  Gush.  273;  v.  Hickbottom,  28  Miss.  772;  Huntington 
Fogg  V.  Wilcutt,  1  Gush.  300;  Bennett  v.  v.  Hall,  36  Me.  501;  Matheney  v.  Mason, 
BwiElett,  6  Gush.  226;  McCabe  v.  More-  73  Mo.  677;  Gross  v.  Kiereki,  41  Gal.  114. 
head,  1  Watts  <&  S.  513;  Moser  v.  Hoch,  *Leggatt  v.  Sands,  60  111.  158. 
8  Pa.  St.  230 ;  Boyd  v.  Bobst,  2  Dall.  91 ;  <4  Taunt.  847. 
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pimento,  withoiit  saying  anything  about  its  condition,  and  it  was  purchased 
by  the  plaintiffs.  It  was  held  that  there  arose  from  this  cnstom  an  implied 
warranty  that  the  pimento  in  *  this  case  was  not  sea-damaged,  "since  it  i& 
usual,"  said  Mansfield,  0.  J.,  "to  mention  the  fact,  if  pimento  is  sea-dam- 
aged; when  this  is  not  mentioned  as  such,  how  would  any  one  understand  the 
catalogue,  having  simply  the  word  *  pimento,'  but  not  particularized  as  sea- 
damaged?"  Heath,  J.,  concurred,  and  mentioned  a  trial  before  himself,  and 
a  nisi  pHtis  decision  of  his  that  where  sheep  were  sold  as  stock,  there  was  an 
implied  warranty  that  they  were  sound;  proof  having  been  given  that  such 
was  the  custom  of  the  trade. 

In  several  cases  in  the  courts  of  the  United  States,  usage  has  been  held  suf- 
ficient to  supply  a  warranty  which  otherwise  would  not  have  been  implied.^ 
But  in  by  far  the  larger  number  of  American  adjudications  on  this  subject 
usages  of  this  character  have  been  rejected,  on  the  ground  that  they  were  in- 
tended to  defeat  the  operation  of  a  rule  of  law,  and  were  therefore  inadmissi- 
ble.2  John  D.  Lawson. 

8t.  Loui3,  Mo, 

^Fatman  v.  Thompson,  2  Disn.  482;  many.  Spooner,  13  Allen,  353;  Baird  ▼. 

Ounther  y.  Atwell,  19  Md.  157 ;  Sumner  Mathews,  6  Dana,  129 ;  Wetherell  v.  Neil- 

y.  Tyson,  20  N.  H.  384.  sou.  20  Pa.  St.  448,  (overruliug  Suowdea 

« Barnard   y.  Kellogg.    10  Wall.  383;  y.  Wamer,  3  Rawle,  101;)  Coxe  y.  Heis- 

Mixer  y.    Cobum,  11    Mete.   657;  Casco  ley,  19  Pa.  St.  243;  Beckwith  v.  Pamum, 

Manufg  Co.  y.  Dixon,  3  Cuah.  407;  People's  6  R.  I.  230;  Dickinson  y.  Gay,  7  Allen, 

Bank  v.  Bogert,  16  Hun,  270;  Dodd  y.  29;  Beirne  y.  Todd,  3  Sandf.  89;  6  N.  Y. 

Farlow,  11  Allen,  426 ;  Thompson  y.  Ash-  73 ;  Whitmore  y.  South  Boston  H.  Go.  2 

ton,  13  Johns.  416 ;  14  Johns.  316 ;  Board-  Allen,  52. 


HoLMBs  Eleotbio  FBOTBOTiyE  Go.  V.  Metbopolitan  Bubglab 

Alabm  Co, 

(Circuit  Courts  5.  D.  New  York.    August  28, 1884.) 

1.  Patents  for  Invbntionb— Patent  No.  120,874— Elbotrio  Lining  for  Safes. 

Patent  No.  120,874,  granted  to  Edwin  Holmes  and  Henry  C.  Roome,  Noy em- 
ber 14, 1871,  construed  to  be  for  an  electrical  coyering  fitting  the  outside  of 
safes,  as  distinguished  from  anelectrical  protection  applied  to  houses  and  other 
buildings,  and  to  rooms,  held  yalid,  and  a  preliminary  injunction  granted. 

2.  Same— Expiration  of  Foreign  Patent. 

The  proylsion  of  the  Statutes  that  a  United  States  patent  for  an  inyention 
preyiously  patented  abroad  shall  be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent,  seems  to  mean  that  the  term  of  the  patent  here  shall 
be  a8  long  as  the  remainder  of  the  term  for  which  the  patent  was  granted  there, 
without  reference  to  incidents  occurring  after  the  grant.  It  refers  to  fixing 
the  term,  not  to  keeping  the  foi;eign  patent  in  force.  Consequently,  hM,  that 
the  lapsing  of  the  prior  foreign  patent  for  non-payment  of  tax  does  not  affect 
the  term  of  the  United  States  patent 

Motion  for  Injunction. 

Samuel  A.  Duncan,  for  complainant. 
'    Burton  N.  Harrison,  for  defendant. 

Wheeler,  J.  The  orator's  patent,  No.  120,874,  for  an  improve* 
ment  in  electric  linings  for  safes,  granted  to  Edwin  Holmes  and 
Henry  C  Roome,  November  14,  1871,  appears  to  be  for  an  electric 
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liniDg  to  an  outer  covering  for  the  safe,  insulated  from  the  safe,  and 
BO  arranged  that  an  attempt  to  get  through  the  covering  will  affect 
the  electrical  conditions,  and  thereby  give  an  alarm.  The  inventors 
could  not  have  a  valid  patent  for  protecting  safes  by  electricity  any 
more  than  Morse  could  for  sending  messages  to  a  distance  by  that 
agency;  neither  could  they  for  every  form  of  device  for  that  purpose, 
for  various  such  devices  existed  before  their  invention.  They  were 
entitled  to  protection  only  for  their  specific  improvements  upon  what 
existed  before.  By.  Go.  v.  Sayles,  97  U.  S.  554.  So  far  as  shown, 
there  were  no  such  insulated  coverings  fitting  the  outside  of  safes  be- 
fore. There  was  such  protection  for  the  outside  of  houses,  and  other 
buildings  and  rooms,  but  none  for  the  safes  themselves.  The  appli- 
cation of  this  form  of  protection  to  the  safes  themselves  is  different 
from  that  to  habitable  structures.  The  patent  appears  now  to  be 
valid  for  this  specific  improvement.  The  claims  are  for  a  safe  pro- 
vided with  the  outer  covering,  and  for  the  covering. 

It  is  also  urged  that  the  patent  has  expired,  because  the  invention 
is  the  subject  of  a  prior  English  patent  which  has  been  suffered  to 
lapse  for  non-payment  of  tax.  The  statute  merely  requires  that  in 
such  case  the  patent  shall  be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent.  Bev.  St.  §  4887.  This  seems  to  mean  that 
the  term  of  the  patent  here  shall  be  as  long  as  the  remainder  of  the 
term  for  which  the  patent  was  granted  there,  without  reference  to 
incidents  occurring  after  the  grant.  Henry  v.  Providence  Tool  Co.  3 
Ban.  &  A.  501;  Reissner  v.  Sharp,  16  Blatchf.  383.  It  refers  to  fix- 
ing the  term,  not  to  keeping  the  foreign  patent  in  force. 

It  is  urged  that  infringement  has  been  so  far  acquiesced  in  that  a 
preliminary  injunction  would  now  be  inequitable ;  but  this  claim  does 
not  appear  to  be  borne  out  by  the  proofs.  The  fact  of  infringement 
is  not  in  reality  contested.  The  patent  has  been  so  far  acquiesced 
in,  respected,  and  upheld,  that,  appearing  to  be  good  and  valid  as  to 
this  specific  form  of  electrical  protection,  it  affords  sufficiei^t  ground 
for  a  preliminary  injunction  to  restrain  further  infringement  by  the 
use  of  this  form. 

Motion  granted. 


The  Queen  of  the  Paoifio. 

{DiiMct  Court,  D.  Oregon.    September  9, 1884. 

Balyors,  who  are,  and  Compensation  of. 

A  person  rendering  aid  to  a  ship  in  distress  is  a  salvor,  whether  he  is  a  mere 
volunteer  or' acts  upon  the  request  of  the  owner  or  agent  of  the  ship ;  and  un- 
less there  is  an  express  contract  to  the  contrary,  or  such  a  one  must  necessa- 
rily be  implied  from  the  circumstances  of  the  case,  the  law  implies  that  the 
service  is  to  be  compensated  for  on  the  usual  condition  of  the  ultimate  safety 
of  the  property. 
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2.  Saiob— Amount  of  Compensation. 

A  salvor  in  pursuance  of  a  request  Is  entitled  to  compensation  according  to 
the  circumstances  of  the  case,  although  he  is  unsuccessful,  if  the  property  is 
not  lost  or  is  otherwise  saved;  but  a  mere  volunteer  is  not  entitled  to  any  com- 
pensation unless  he  succeeds,  and  the  fact  that  his  reward  depends  on  this  con- 
tingency may  enhance  the  amount  of  it ;  but  even  when  a  salvor  acts  in  pur- 
suance of  a  request,  and  it  is  manifest  that  the  property  in  peril  must  be  wholly 
saved  or  lost,  his  compensation  also  depends  upon  the  contingency  of  succeas, 
and  should  be  enhanced  accordingly. 

3.  Bamk— Rbward. 

In  awarding  compensation  for  a  salvage  service  the  courts  do  not  stop  at 
mere  payment  for  the  work  and  labor  performed,  but  go  further,  and  give  the 
salvor  an  appropriate  reward  in  the  interest  of  commerce  and  navigation. 

4.  Same— Elements  of  Compensation  for  Salvage. 

The  elements  that  enter  into  the  estimate  in  fixing  the  compensation  for  a 
salvage  service  are :  (1)  The  value  of  the  property  saved  and  of  that  emploved 
in  saving  it ;  (2)  the  degree  of  peril  from  which  the  saved  property  is  deliv- 
ered ;  (3)  the  risk  to  which  the  property  and  person  of  the  salvor  is  exposed; 
(4)  the  severity  and  duration  of  his  labor ;  (5j  the  promptness  with  which  he 
interposed  his  services ;  and  (6)  the  skill,  courage,  and  Judgment  involved  in 
them. 

5.  Same— Payment  fob  Ssryicb,  when  not  a  Bab  to  Suit  fob  SaijVaob. 

A  payment  received  by  a  salvor  as  for  work  and  labor'and  use  of  material, 
upon  the  reasonable  understanding  on  his  part  that  the  other  and  principal  sal- 
vors would  settle  and  receive  payment  on  the  same  basis  without  a  suit  for  sal- 
vage, is  no  bar  to  such  salvor  intervening  for  his  interest  in  a  suit  subsequent^ 
brought  by  such  other  salvors  for  salvage,  and  receiving  his  due  share  of  the 
award  therefor,  less  the  payment  theretofore  made. 

In  Admiralty. 

M.  W.  Fechheimer  and  Henry  Ach,  for  libelants 

Milton  Andros  and  Cyrus  Dolph,  for  claimant. 

C.  E.  S.  Wood,  for  intervenors  Gray  et  al. 

John  H.  Woodward^  for  intervenors  Eidd  <fe  McDonald. 

Deady,  J.  This  suit  is  brought  against  the  steam-ship  Queen 
of  the  Pacific,  ''her  tackle,  apparel,  furniture,  appurtenances,  and 
cargo,"  to  obtain  compensation  for  a  salvage  service  rendered  them 
by  the  libelants.  It  is  brought  by  George  Flavel,  the  managing  owner 
of  the  steam-tugs  C.  J.  Brenham,  Astoria,  and  Columbia;  and  W.  S. 
Sibson,  the  managing  owner  of  the  steam- tug  Pioneer;  and  21  others, 
comprising  the  crews  of  said  tugs,  and  for  all  others  entitled.  The 
libel  was  nled  October  13,  1883,  and  on  the  same  day  the  vessel  was 
arrested  and  delivered  to  the  owner,  the  Pacific  Coast  Steam-ship 
Company,  on  a  claim  made  by  Mr.  C.  H.  Prescott,  its  managing  agent 
at  this  port.  The  answer  of  the  claimant  was  filed  on  December  1st, 
and  admits  that  the  libelants  performed  a  salvage  service  in  respect 
to  the  vessel  and  cargo;  and  the  contest  between  the  parties  is  prac- 
tically confined  to  the  value  of  such  service,  and  particularly  to  cer- 
tain  matters  of  fact,  upon  which  the  determination  of  this  question 
largely  depends. 

On  May  28, 1884,  the  Hwaco  Steam  Navigation  Company,  J.  H.  D. 
Gray,  and  19  others,  the  crews  of  the  steam-tugs  Gen.  Ganby  and 
Gen.  Miles  and  a  scow,  filed  a  libel  of  intervention  on  behalf  of  them- 
selves, as  the  owners,  agents,  and  crews  of  said  tugs  and  scow,  set- 
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ting  forth  the  part  they  performed  in  the  saving  of  the  vessel,  and 
asking  that  a  corresponding  portion  of  any  sum  allowed  as  a  com- 
pensation therefor  may  be  awarded  to  them  by  the  coart. 

The  answer  of  the  claimant  to  the  libel  of  intervention  admits  that 
the  intervenors  rendered  the  services  alleged  by  them,  but  denies  their 
alleged  value  and  importance,  and  the  circumstances  of  danger  and 
risk  relied  on  to  give  them  enhanced  value,  and  also  sets  up  that  they 
were  paid  for  by  the  claimant  at  the  time  as  follows:  To  said  Gray, 
as  agent  for  the  said  Ilwaco  Steam  Navigation  Company,  $600 ;  and 
to  said  Gray,  personally,  for  the  use  and  services  of  said  scow  and 
crew,  and  his  own  services,  (664. 

An  amendment  to  the  libel  of  intervention  admits  the  payment  al- 
leged in  the  answer,  but  denies  that  it  was  received  in  full  satisfaction 
of  the  service  rendered,  but  with  the  express  understanding  that  it 
should  not  operate  as  a  bar  to  the  claim  of  the  interveners  as  salvors 
in  any  suit  that  might  be  instituted  for  salvage. 

Between  November  21, 1883,  and  April  24, 1884,  three  libels  of  in- 
tervention were  filed  by  a  number  of  persons  who  appear  to  have  been 
employed  and  paid  by  the  claimant  to  throw  over  cargo,  or  were  of 
the  volunteer  crew  of  the  boat  from  the  life-saving  station.  From  the 
answers  of  the  claimant  thereto  it  appears  that  this  crew  have  a  suit 
now  pending  against  the  Queen,  in  Washington  Territory,  for  the  same 
service,  and  that  the  stevedores  were  employed  and  paid  by  the  claim- 
ant at  the  rate  of  half  a  dollar  an  hour  for  their  labor,  and  the  proof 
sustains  the  answers  in  both  cases.  No  evidence  was  offered  or  argu- 
ment made  on  behalf  of  these  intervenors,  and  it  is  taken  for  granted 
that  their  claims  are  abandoned  and  their  libels  will  be  dismissed. 
Separate  libels  of  intervention  were  also  filed  by  John  McDonald  and 
John  S.  Kidd,  alleging  that  they  assisted  in  saving  the  Queen, — Mc- 
Donald by  serving  as  "sole  fireman"  for  "ten  hours  or  more"  on  the 
tug  Pioneer  during  the  time  she  was  employed  in  rescuing  the  Queen, 
and  Kidd  as  "sole  engineer"  on  such  tug  during  all  such  time.  No 
defense  is  made  to  these  claims,  and  they  will  be  taken  as  confessed* 
Besides,  that  of  Eidd  is  proven  by  his  own  testimony. 

Briefly,  the  facts,  either  admitted  or  proven,  concerning  the  strand- 
ing of  the  vessel  and  her  rescue,  are  as  follows: 

On  September  2,  1888,  the  steam-ship  Queen  of  the  Pacific,  being 
engaged  in  the  coasting  trade  between  Portland  and  San  Francisco, 
left  the  latter  port  for  the  former,  and  arrived  off  the  mouth  of  the 
Columbia  river  in  the  forenoon  of  September  4th,  where  she  anch- 
ored for  a  time  within  the  sound  of  the  automatic  buoy,  and  then 
crossed  the  bar  and  entered  the  river  by  the  south  channel,  under  the 
direction  of  a  licensed  Columbia  bar  pilot,  whom  she  carried  for  that 
purpose.  The  weather  was  very  thick  with  fog  and  smoke,  the  wind 
was  light,  and  the  sea  quite  calm.  As  she  came  abreast  of  Clatsop 
spit  the  vessel  lost  the  channel  and  turned  to  the  southward;  and  at 
or  near  high  water,  and  about  1 ;  46  p.  m.,  ran  hard  and  fast  on  the 
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north  end  of  said  spit,  in  the  quicksand,  at  a  point  about  one-fifth 
of  a  mile  to  the  south-westerly  of  a  straight  line  drawn  between  Cape 
Disappointment  and  Point  Adams  lights,  and  about  one  mile  and  a 
third  to  the  north-easterly  of  red  buoy  No.  2,  and  one  mile  and  a 
half  south  of  the  wreck  of  the  Great  Republic,  and  within  the  12-foot 
line,  where  she  lay,  heading  south-easterly,  at  nearly  a  right  angle 
with  the  channel,  until  she  was  pulled  off  the  next  day. 

On  this  voyage  the  Queen  had  on  board  Mr.  George  C.  Perkins,  the 
vice-president  of  and  a  director  in  the  Pacific  Coast  Steam-ship  Com- 
pany, and  one  of  its  general  managing  agents,  and  was  fully  equipped 
and  manned.  She  was  then  about  one  year  old,  and  worth  $485,- 
000,  and  carried  160  cabin  and  74  steerage  passengers,  and  1,860 
measured  tons  of  freight,  worth  $315,000,  of  which  $95,000  worth 
was  jettisoned,  together  with  the  United  States  mails  and  express 
matter  of  not  less  than  $22,750  in  value.  The  passage  money,  which 
was  prepaid  in  San  Francisco,  amounted  to  $3,124.56.  The  freight 
on  the  whole  cargo  was  $8,955.07,  and  on  the  portion  saved  it  was 
$5,912.28. 

As  soon  as  the  vessel  stranded  the  master  ordered  the  engines  re- 
versed, and  attempted  to  back  her  off,  but  without  success.  Guns 
were  at  once  fired  and  steam-whistles  blown  as  signals  of  distress, 
and  the  chief  officer,  Mr.  Hall,  dispatched  in  a  small  boat  to  Astoria, 
with  a  message  to  Gapt.  George  Flavel,  one  of  the  libelants,  to  send 
all  the  tugs  under  his  control  to  the  assistance  of  the  Queen.  The 
signal  guns  were  heard  by  the  lookout  of  the  tug  J.  C.  Brenham,  then 
lying  at  anchor  in  Baker's  bay,  and  the  fact  at  once  communicated 
to  her  master,  M.  D.  Staples,  who  immediately  started  with  his  tug 
in  the  direction  of  the  spit,  taking  with  him,  at  the  request  of  Capt. 
0.  T.  Harris,  then  in  charge  of  the  life-saving  station  at  Gape  Dis- 
appointment, a  life-boat  and  volunteer  crew.  The  weather  was  very 
thick,  and  the  Brenham  prooeeded  under  a  slow  bell,  at  the  rate  of 
about  six  miles  an  hour,  across  the  middle  sand,  directly  for  the  spiti 
through  a  channel  known  to  the  master,  and  called  the  '*Gut-off,''  and 
reached  the  vicinity  of  the  Queen  in  about  25  minutes.  The  Bren- 
ham then  drew  about  11  feet  of  water,  and  approached  within  about 
150  feet  of  the  stern  of  the  ship,  and  a  little  on  the  port  quarter,  and 
was  hailed  by  some  one  thereon,  and  asked  to  '^come  closer."  But, 
the  tug  striking  the  bottom,  she  withdrew  from  the  ship  near  one- 
fourth  of  a  mile,  but  within  ear-shot,  where  she  lay  to  until  near  6 
o'clock  in  the  evening,  when,  having  received  about  125  of  the  Queen's 
passengers  from  her  starboard  gangway  by  means  of  the  life  and 
ship's  boat,  she  proceeded  to  Astoria,  where  she  arrived  with  the  pas- 
sengers at  half  past  6  o'clock,  and  delivered  a  message  from  the  Queen, 
concerning  their  disposition,  to  the  claimant's  agent  at  that  place. 

In  the  meanwhile,  the  steam-tug  Ganby,  the  property  of  the  Ilwaoo 
Steam  Navigation  Company,  then  drawing  from  seven  and  a  half  to 
eight  feet  of  water,  in  the  course  of  its  regular  trip  from  Astoria  to 
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Cape  Disappointment,  met  Hall,  of  the  Qneen,  oh  his  way  to  Astoria 
in  the  small  boat,  when  the  master  of  the  tug, — Thomas  Parkeip-^ 
learning  what  had  befallen  the  Qaeen,  returned  with  Hall  to  Astoria, 
where  the  latter  delivered  the  message  from  the  Queen  for  help  to 
Flavel.  The  intervener  and  agent  of  the  Ganby,  J.  H.  D.  Gray,  bav- 
ing  learned  from  Staples  and  Hall,  on  their  arrival  in  Astoria,  of  the 
condition  of  the  Queen,  immediately  and  of  his  own  motion  equipped 
and  manned  a  scow  belonging  to  himself,  then  lying  at  Astoria,  loaded 
with,  sand,  and,  taking  it  in  tow  of  the  Ganby,  carried' it  to  the  Queen, 
;inloading  the  sand  in  the  river  as  he  went,  and  giving  pilots  Gunder- 
son  and  Doig  a  passage  there  on  the  tug;  and  this  he  did  with  the 
purpose,  then  publicly  avowed,  of  enabling  the  Queen  to  get  a  heavy 
tkMiohoi  out  astern  in  time  to  prevent  the  next  tide  from  swihging  her 
around  or  driving  her  further  up  on  the  sand,  and  to  aid  in  lighten- 
ing her  of  her  cargo.  Gray  arrived  at  the  spit  between  4  and  5 
o'clock,  and  anchored  about  100  yards  off  the  ship's  port  quarter, 
where,  by  means  of  a  line  to  the  Queen  and  one  to  the  tug,  the  scow 
was  used  as  a  ferry  between  the  two,  whereon  100  or  more  passen- 
gers, with  their  hand  baggage,  were  transferred  from  the  Queen  to 
the  Ganby,  and  Gray  was  about  starting  with  them  to  Astoria,  when, 
at  the  request  of  the  master  of  the  former,  he  transferred  said  pas- 
sengers to  the  tug  Pioneer,  then  lately  arrived  from  Astoria,  and  re- 
mained with  the  Ganby  by  the  Queen  to  assist  in  putting  out  her 
anchor.  That  evening,  at  slack  low  water  and  about  9  o'clock,  the 
ship's  bow  anchor,  weighing  about  5,500  pounds,  was  lowered  onto 
the  scow  and  towed  astern  about  100  fathoms  by  Gray,  and  dropped 
a  little  off  the  port  quarter.  A  fourfold  purchase  was  then  applied 
to  the  inboard  end  of  the  12-inch  hawser  attached  to  this  anchor,  and 
the  fall  carried  to  the  steam-capstan,  and  hove'  taut  for  the  purpose 
of  preventing  her  from  going  further  on  the  spit  and  also  of  helping 
her  off  on  the  next  high  tide. 

On  the  morning  of  the  5th,  Gray,  after  placing  the  scow  along-side 
of  the  Queen,  sent  the  Ganby  away  on  her  regular  business,  but  re- 
mained himself  with  the  scow,  and  took  from  the  ship  baggage  of  the 
value  of  $15,000,  and  express  matter  of  much  greater  value,  which, 
with  the  aid  of  the  Gen.  Miles,  a  steam-tug  belonging  to  said  Ilwaco 
Steam  Navigation  Gompany,  he  safely  towed  to  Astoria  on  the  after- 
noon of  said  day. 

As  soon  as  Flavel  received  the  message  from  the  Queen,  on  the  4th, 
he  dispatched  from  Astoria  the  tug  Pioneer,  D.  J.  McYicar,  master, 
to  the  assistance  of  the  ship,  which,  with  Hall  and  his  small  boat 
and  crew  on  board,  reached  there  about  6  o'clock  p.  m.  of  the  same 
day,  and  anchored  about  one-fourth  of  a  mile  distant  from  the  Queen, 
where  she  received  the  passengers  from  the  Ganby,  as  above  stated, 
and  then  carried  them  to  Astoria,  where  she  arrived  about  8  o'clock 
in  the  eyening,  and  remained  until  the  next  morning.  ,  While  dia- 
.patching  the  Pic^eer,  Flavel  l^d  the  tug  Astoria,  then  laidu^;  at 
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her  dock,  made  ready  and  a  special  crew  employed*  and  sent  to  the 
aid  of  the  Queen,  where  she  lay  nntil  the  next  morning. . 

About  9  o'clock  in  the  eveninp:  of  the  4th  a  consultation  was  held 
on  board  the  Queen,  when  it  was  decided  that  if  the  ship's  anchor 
and  propeller  did  not  get  her  off  at  the  next  high  tide  the  cargo  should 
be  jettisoned.  And  to  this  end  the  ship's  engines  were  reversed/ and 
both  them  and  the  steam-capstan  worked  at  full  speed  for  about  two 
hours  and  a  half,  and  until  after  high  water,  but  without  moving  her. 
Accordingly,  between  2  and  3  o'clock  in  the  morning,  a  request  was 
sent  from  the  ship  to  the  Astoria  that  she  should  go  to  Cape  Disap- 
pointment and  get  some  soldiers  to  aid  in  throwing  over  the  cargo, 
but  those  on  board,  including  Noyes,  the  Astoria  agent  of  the  ship, 
thinking  it  doubtful  if  any  sufficient  number  of  soldiers  could  be  ob- 
tained at  the  cape,  and  also  concluding  that  it  was  not  safe  to  at- 
tempt to  move  in  the  dark,  the  tug  did  not  leave  her  anchorage  until 
4  o'clock  in  the  morning,  when  she  returned  to  Astoria,  where  Noyes 
procured  40  laborers,  and  returned  on  the  tug  to  the  ship  with  them 
about  9  o'clock  in  the  morning.  The  Astoria  also  took  down  a  scow, 
and  anchored  it  in  the  vicinity  of  the  ship. 

The  tugs  Pioneer  and  Brenham  laid  at  Astoria  all  night,  and  re- 
turned to  the  ship  about  7  or  8  o'clock  on  the  morning  of  the  5th. 
On  the  same  moruiug  the  tug  Columbia  was  lying  in  Baker's  bay, 
and  the  master,  Alexander  Malcolm,  having  been  informed  that  the 
Queen  was  ashore,  went  to  her  aid  about  half  past  5  o'clock  and 
anchored.  Soon  after,  at  a  request  from  the  ship,  the  tug  returned 
to  the  cape  and  brought  back  24  men  and  a  surf-boat,  and  then  took 
the  small  remainder  of  the  Queen's  passengers  to  Astoria  and  returned 
to  the  ship  about  11  o'clock.  The  crew  of  the  Queen  commenced 
throwing  over  cargo  about  5  o'clock  in  the  morning,  and  continued 
to  do  so  until  about  11  o'clock,  aided  by  the  men  from  Astoria  and 
the  cape  as  soon  as  they  arrived.  At  first  they  discharged  through 
the  forward  and  after  ports;  but  between  9  and  10  o'clock  the  star- 
board after-port  had  to  be  closed  on  account  of  the  rising  of  the  tide 
and  the  list  of  the  ship  to  that  side. 

The  libelant  George  Flavel  is  a  seaman  and  master  mariner  of 
experience,  and  has  been  familiar  with  the  entrance  to  the  Columbia 
river,  as  the  owner  and  manager  of  pilot  and  tug  boats  thereabout, 
for  more  than  a  quarter  of  a  century.  As  the  managing  owner  of 
the  tugs  Brenham,  Columbia,  and  Astoria,  and  the  managing  agent 
of  the  tug  Pioneer,  he  went  to  the  assistance  of  the  Queen  on  the 
morning  of  the  6th,  and  after  boarding  her  had  a  consultation  with 
the  master  of  the  ship  and  Mr.  Perkins,  substantially,  according  to 
the  testimony  of  the  latter,  as  follows :  The  master  of  the  Queen 
said  to  Flavel,  "We  are  in  a  tight  place,"  and  asked  him  what  he 
thought  of  it.  Flavel  asked  what  we  had  been  doing,  and  I  spoke 
and  said  we  had  been  throwing  cargo  overboard  since  daylight,  and 
that  we  had  an  anchor  out  on  the  port  quarter  upon  a  120-fathom 
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line,  and  that  "we  had  held  her  in  that  position.**  Flavel  said  that 
was  all  right.  **!  asked  him  what  the  chances  were  for  getting  us 
off,  and  he  said  he  did  not  know;  that  he  would  do  his  best."  We 
chatted  then  a  few  moments  and  Flavel  said :  '* All  right ;  I  will  go 
on  board  and  do  what  I  can."  I  said:  "All  right;  go  on  board  and 
use  your  own  best  judgment,  and  do  the  best  you  can  to  rescue  the 
ship,  and  we  will  do  the  best  we  can  to  look  after  her." 

About  half  past  11  o'clock  Flavel  returned  to  the  tugs  in  the  life- 
boat, and  caused  the  Brenham  and  Pioneer  to  be  made  fast  to  the 
ship's  stem,  by  passing  their  hawsers  through  her  port  quarter  and 
stem  chocks,  respectively,  and  then  the  Astoria  gave  her  hawser  to 
the  Brenham,  in  which  condition  they  pulled  on  the  ship  near  an 
hour.  The  flood-tide  was  setting  in  pretty  strong  across  the  track  of 
the  tugs,  and  made  it  difficult  to  keep  them  in  position.  The  Bren- 
ham and  FioQeer,  by  reason  of  the  current  and  swell,  were  driven  to- 
gether and  materially  injured,  and  were  in  danger  of  being  very  seri- 
ously injured,  if  not  sunk.  About  12  o'clock  the  Brenham's  hawser — 
a  large  towing  one — ^parted,  and  she  and  the  Astoria  were  separated 
from  the  ship.  The  Columbia  then  attempted  to  give  her  hawser  to 
the  Queen,  but  failed,  when  Flavel  boarded  her  and  succeeded  in  mak- 
ing her  fast  to  the  ship  in  the  place  of  the  Brenham,  along-side  of  the 
Pioneer.  The  Astoria  was  then  placed  in  front  of  the  Columbia,  and 
the  Brenham  in  front  of  the  Pioneer,  and  the  four  tugs,  thus  placed, 
pulled  at  the  ship  from  a  half  to  three  quarters  of  an  hour,  and  until 
high  water  slack,  when  she  came  off  the  spit  on  an  uneven  keel  with 
a  list  to  port,  rolling  and  striking  the  bottom,  but  in  an  uninjured 
tsondition,  and  proceeded  on  her  voyage. 

On  leaving  Ban  Francisco  the  Queen  drew  16  feet  3  inches  forward, 
and  18  feet  2  inches  aft,  though  owing  to  the  consumption  of  coal  on 
the  voyage  she  must  have  lightened  some  before  stranding,  but  how 
much  is  not  shown.  From  the  testimony  of  the  river  piloc — Stevens 
— who  took  charge  of  the  ship  at  Astoria  on  the  6th,  it  appears  that 
her  draught  aft  was  then  nearly  17  feet  and  the  draught  forward  was 
probably  reduced  in  the  same  proportion. 

The  diameter  of  the  ship's  wheel  is  16  feet,  and,  according  to  her 
model  in  evidence,  the  center  of  the  hub,  which  is  three  feet  in  diam* 
eter,  is  nine  feet  above  the  line  of  the  keel.  At  low  water,  the  hub, 
when  not  covered  by  the  swell  of  the  sea,  was  clearly  visible,  from 
which  it  is  rightly  inferred  that  the  ship  had  then  not  more  than 
eight  feet  of  water  under  her  stem,  when  on  an  even  keel.  Her  en- 
gines were  rated  at  3,000  horse-power,  but  were  never  worked  beyond 
2,100  or  2,200  horse-power.  The  engineer  testiQes  that  he  com- 
menced to  work  them  about  12 :  40  p.  m.  of  the  5th,  but,  as  the  wheel 
was  buried  in  the  sand,  they  worked  slowly  until  it  was  cleared. 
They  were  working  at  their  full  capacity  when  the  ship  came  off,  and 
had  been  for  the  half  hour  immediately  preceding.  The  engine  that 
worked  the  steam-capstan,  to  which  the  anchor  line  was  attached,  is 
v.21p,no.7— 80 
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about  50  horse-power,  and  was  also  working  at  its  fall  capacity  when 
the  ship  came  off  the  spit.  The  combined  power  of  the  four  tugs  is 
a  little  over  1,100  horse-power,  and  the  position  they  occupied  with 
reference  to  the  ship,  when  they  first  commenced  pulling  on  her,  was 
four  points  or  less  off  her  port  quarter,  but  for  some  time  before  she 
came  off  it  was  about  two  points  off  said  quarter. 

In  my  judgment,  Flavel  acted  wisely  in  keeping  the  tugs  well  off 
the  ship's  quarter,  rather  than  astern, — at  least,  until  the  moment  of 
high  water,  when  she  was  expected  to  come  off,  if  at  all, — ^for  by  that 
means  she  was  worked  sideways  in  her  bed,  and  thus  freed  from  the 
pressure  of  the  sand-bank  which  had  naturally  formed  around  her 
quarters  and  under  her  stern,  and  so  far  barred  her  way  off  the  spit. 
And  being  unable  by  her  own  power,  or  any  power  applied  directly 
astern,  to  work  herself  in  her  bed  and  break  up  this  sand-bank  in 
which  she  was  imprisoned,  it  is  altogether  improbable  that  the  Queen 
would  ever  have  gotten  off  the  spit  by  her  own  unaided  efforts,  or  by 
any  aid  short  of  that  furnished  by  Gapt.  Flavel. 

According  to  the  tide  tables  for  the  Pacific  coast,  published  by  the 
''U.  S.  Coast  and  Geodetic  Survey  Office,"  the  second  high  water  at 
Astoria,  on  September  4, 1883,  occurred  at  2 :  13  p.  m.,  and  the  water 
rose  8.9  feet.  The  first  high  water  on  the  next  day  occurred  at  2 :  37 
A.  M.,  and  measured  7.4  feet;  and  the  second  one  at  2:39  p.  h.,  and 
stood  at  8.7  feet.  The  tides  continued  to  decrease  in  height  until  the 
10th,  when  they  stood  at  5.9  and  7.4  feet.  By  the  "tide  constants," 
given  in  the  appendix  to  these  tables,  it  appears  that  the  high  tides 
on  the  fourth  and  fifth  of  September  occurred  at  "Clatsop  (near  Point 
Adams)"  only  seven  minutes  sooner  than  at  Astoria,  and  were  one- 
tenth  of  a  foot  lower.  Counsel  for  the  claimant  assumes  that  the 
facts  stated  in  this  ''constant"  are  true.  But  I  do  not  understand 
that  they  are  put  forth  as  being  anything  more  than  approximately 
true,  and  in  this  instance  they  appear  to  fall  far  short  of  even  that. 
Point  Adams,  at  the  nearest  point,  is  over  three  miles  from  the  place 
where  the  Queen  was  stranded,  in  a  direction  nearly  E.  S,  E.,  and 
the  tide  is  full  at  the  latter  place  probably  sooner  than  at  the  former. 
Capt.  Harris,  of  the  life-saving  station  at  Cape  Disappointment,  tes- 
tifies that  the  tide  is  35  to  40  minutes  earlier  at  the  cape  than  As- 
toria, and  that  a  steam-boat  leaving  the  former  place  on  a  high  tide 
will  ordinarily  carry  it  with  her  to  Astoria.  There  is  no  direct  evi- 
dence of  the  distance  from  the  cape  or  the  spit  to  Astoria,  but  there 
are  a  good  many  circumstances  bearing  quite  directly  on  the  ques- 
tion, and  I  think  the  fact  is  of  that  character  that  the  court  may 
take  notice  of  it.  By  the  chart  of  the  mouth  of  the  Columbia  river, 
"'Sheet  No.  1,"  published  by  the  United  States  coast  survey,  1881,  it 
appears  that  Astoria  is  about  ten  miles  from  Cape  Disappointment, 
and  about  eight  from  the  point  where  the  Queen  was  stranded.  Now, 
if  the  tide  wave  or  swell  moves  from  the  cape  to  Astoria  in  40  min- 
utes, or  a  mile  in  four  minutes,  t^e  tide  would  be  high  at  the  spit 
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about  32  minutes  sooner  than  at  Astoria.  This  conclusion  accords 
with  common  observation  and  experience,  while  the  statement  that 
the  tide  wave  moves  from  the  spit  to  Astoria  in  seven  minutes,  or  at 
the  rate  of  a  mile  in  seven-eighths  of  a  minute,  is  contrary  to  both 
and  improbable  on  its  face.  According  to  this  conclusion,  it  was 
high  tide  on  the  spit,  on  the  afternoon  of  September  the  4th,  at 
1:41,  and  on  the  afternoon  of  the  5th  at  2:07.  It  may,  then,  be 
regarded  as  morally  certain  that  the  Queen  went  on  and  came  off  the 
spit  at  high  water  slack. 

During  the  4th  and  5th  the  weather  was  very  thick,  although  the  fog 
lifted  some  at  times,  and  the  night  very  dark.  Around  the  Queen 
there  was  constantly  a  choppy  sea,  with  a  swell  of  about  six  feet,  with 
an  occasional  tide  rip  or  light  breaker  on  her  stern  and  starboard  quar- 
ter, at  low  tide. 

According  to  the  observations  recorded  by  the  signal  service  at  Fort 
Canby,  the  wind  on  September  4th  was  steady  from  the  north  at  the 
usual  times  of  observation,  namely,  3 :  52  a.  m.,  11 :  52  a.  h.,  and  7 :  52 
p.  H.,  at  the  rates  of  five,  six,  and  seven  miles  an  hour.  On  the  5th  it 
was  steady  from  the  north  at  the  first  observation,  at  the  rate  of  seven 
miles  an  hour;  and  at  the  second  and  third  ones '  steady  from  the 
south  at  the  rates  of  twelve  and  eleven  miles  an  hour;  and  on  the  6th 
it  was  steady  from  the  south-east,  at  the  fiirst  observation,  at  the  rate  of 
twelve  miles  an  hour;  and  at  the  second  and  third  ones  steady  from 
the  south  at  the  rates  of  eighteen  and  six  miles  an  hour.  Gapt.  Har- 
ris testifies  that  on  the  6th  there  was  a  gale  blowing  from  the  south- 
east at  Gape  Disappointment,  and  a  surf  on  the  spit  that  would  have 
made  it  very  dangerous  for  the  Queen  if  she  had  been  there. 

The  Brenham,  Golumbia,  and  Astoria  are  wooden  vessels,  and  draw 
about  10  feet  of  water  each.  The  first  is  about  100  tons  burden  and 
240  horse-power;  the  second  is  about  90  tons  burden  and  the  same 
power;  and  the  third  is  about  125  tons  burdto  and  300  horse-power. 
The  Pioneer  is  an  iron  vessel  of  about  100  tons  burden  and  325  horse- 
power, and  draws  nine  and  a  half  feet  of  water.  They  were  each 
manned  with  a  master  and  sufficient  crew,  amounting  in  all  to  23 
persons.  The  only  evidence  in  relation  to  their  value  is  found  in  the 
testimony  of  the  libelant,  Flavel,  and  he  estimates  the  value  of  the 
Brenham  at  $25,000,  the  Astoria  at  1 15,000,  the  Golumbia  at  $35,000, 
and  the  Pioneer,  he  says,  is  held  by  her  owners  at  $60,000, — making 
in  all  the  sum  of  $135,000.  These  estimates  are  somewhat  general, 
and,  for  the  purposes  of  this  case,  I  find  the  value  of  the  tugs  to  be 
$100,000.  The  cost  of  repairing  the  same,  on  account  of  the  inju- 
ries sustained  by  them  while  engaged  in  pulling  the  Queen  off  the  spit, 
including  the  value  of  four  hawsers,  either  cut  or  broken  in  the  oper- 
ation, according  to  the  testimony  of  Flavel,  is  $3,386.84,  to  which 
he  adds  $1,000  for  repairs  yet  to  be  made  to  the  Pioneer. 
.  These  tugs  are  maintained  by  their  owners,  primarily,  for  the  pur- 
pose of  towing  vessels  in  and  out  of  the  Golumbia  river,  and  not  the 
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business  of  wrecking.  But,  nevertheless,  they  are  kept  prepared  for 
such  service  when  needed,  and  their  presence  and  maintenance  about 
the  mouth  of  the  river  is  a  very  material  security  and  benefit  to  the 
commerce  of  the  Columbia. 

The  Ganby  and  Miles  are  wooden  vessels — ^the  first  one  of  76  tons 
measurement  and  8  feet  draught,  and  the  second  one  of  136  tons 
measurement  and  11  feet  draught.  The  scow  is  50  by  20  feet, 
deck  dimensions,  and  4  feet  deej)  in  the  hold.  They  were  each  duly 
manned,  and  the  number  of  the  crews  amounted  in  the  aggregate  to 
19  persons.  The  Canby  is  admitted  to  be  worth  $15|000,  and  the 
Miles  is  alleged  to  be  worth  $47,000,  and  the  Scow  $600;  bat,  for 
the  purposes  of  this  suit,  I  find  or  assume  that  they  are  worth,  eol- 
lectively,  $60,000. 

In  his  testimony,  the  master  of  the  Queen  endeavors  to  show  that 
the  tugs  under  Flavel's  charge  were  so  badly  managed  that  they 
were  but  little  if  any  assistance  to  the  Queen,  and  that,  in  fact«  she 
floated  off  at  high  water  with  the  aid  of  her  anchor  and  machinery. 
But  this  view  of  the  matter  is  opposed  to  the  undoubted  and  controll- 
ing circumstances  of  the  case,  and  contrary  to  the  weight  of  the  evi- 
dence generally.  It  is  also  in  direct  conflict  with  the  contemporane- 
ous and  unpremeditated  statement  of  the  master  contained  in  a  card 
of  thanks  dictated  by  him  to  the  editor  of  the  Daily  Aatorian  on  Sep- 
tember the  5th,  and  published  over  his  signature  as  "Gapt.  Queen  of 
the  Pacific,"  in  the  issue  of  that  paper  of  the  seventh  of  the  same 
month.  In  it,  after  premising  that  he  wishes  to  return  his  '* sincere 
thanks  for  the  prompt  courage"  shown  by  so  many  "in  aiding  the 
Queen  of  the  Pacific,"  he  says: 

"My  special  thanks  are  due  to  Al.  Harris,  (of  the  life-saving  station;)  to  J. 
H.  D.  Gray,  who  stood  by  and  helped  from  the  start ;  to  George  Flavel,  to 
whose  determination  we  owe  the  safety  of  the  vessel;  to  his  experienced  pi- 
lots; to  the  brave  men  who  took  off  the  passengers;  and  to  the  citizens  who 
kindly  cared  for  the  passengers  and  provided  them  with  all  they  required. 
The  services  of  all  were  of  the  best  nature,  and  are  gratefully  acknowledged. 
I  shall  ever  hold  them  in  remembrance,  and  again  desire  to  express  my  sin- 
cere thanks/' 

On  the  same  occasion  the  master  publicly  toasted  Flavel  as  ''the 
man  who  saved  the  Queen." 

Now,  after  making  all  due  allowance  for  the  kindly  and  grateful 
mood  in  which  this  toast  was  probably  drank  and  card  published,  it 
is  impossible  to  reconcile  what  is  said  in  either  of  them  concerning 
the  person  **who  saved  the  Queen,"  of  "to  whose  determination"  "the 
safety  of  the  vessel"  was  due,  and  the  evident  drift  and  purpose  of 
the  master's  subsequent  testimony,  and  particularly  with  certain 
statements  therein.  It  is  easy  to  see  that  the  card  and  the  toast 
came  from  the  heart,  and  the  testimony  from  the  head.  The  one  is 
the  spontaneous  and  unqualified  statement  of  the  witness'  feelings 
and  convictions  cotemporaneous  with  the  occurrence,  while  the  other 
is  plainly  the  studied  and  calculated  afterthought  in  which  he  under- 
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takes  to  depreciate,  as  far  as  possible,  the  character  and  benefit  of  the 
libelaAt's  services,  with  the  intention,  apparently,  of  diininishing  their 
value  in  this  suit. 

It  is  also  assumed  in  the  argument  for  the  claimant  that  the  Asto« 
ria  refused  to  assist  the  Queen  in  the  effort  made  to  get  off  on  the 
morning  of  the  5th.  But  the  evidence  is  satisfactory  that  no  request 
for  such  assistance  was  sent  to  the  Astoria  that  night,  nor  any  other 
than  the  one  to  go  to  the  cape  and  get  men  to  help  to  throw  over  the 
cargo.  The  claimant  also  contends  that  the  Queen  moved  astern  at 
high  tide  on  the  morning  of  the  5th.  The  third  officer  testifies  that 
by  the  use  of  the  lead  he  observed  her  move  astern  about  ''nine  feet." 
The  master  says  she  either  moved  or  the  anchor  came  home,  but  he 
does  not  say  which,  and  gives  no  reason  in  support  of  either  conclu- 
sion, save  hearsay  and  conjecture.  But  the  weight  of  the  evidence 
and  the  probabilities  of  the  case  are  decidedly  against  her  having 
moved.  Gapt.  Harris,  who  was  on  board  at  the  time  and  took  pains 
to  observe  the  hawser,  thinks  she  did  not  move  until  she  came  off. 
Neither  did  the  master  or  any  one  else  mention  the  fact,  or  even  al- 
lude to  it,  when  Flavel  went  on  board  the  Queen  to  confer  with  him 
and  ascertain  her  condition  before  going  to  work  to  try  to  get  her  off. 
And  it  seems  to  me  highly  probable  that  if  the  vessel  had  moved  any 
appreciable  distance  during  that  tide,  it  would  have  been  generally 
known  or  reported  on  board,  and  that  it  would  have  been  mentioned 
to  Flavel  on  this  occasion  as  a  material  if  not  a  hopeful  circumstance. 
But  if  she  did  move  a  short  distance — ^nine  or  even  forty  feet — this 
fact  does  not  tend  to  show  that  her  position  was  any  the  less  danger- 
ous, or  that  the  service  rendered  her  by  the  salvors  was  any  the  less 
valuable.  The  vessel  did  not  come  off,  that  is  certain;  and  the  only 
rational  explanation  of  the  fact,  if  it  be  a  fact,  is,  as  suggested  by 
counsel  for  the  libelants,  that  instead  of  being  on  a  sloping  bottom 
she  was  in  a  "pocket,"  or  sink  in  the  sand,  and  therefore  in  the  more 
danger. 

As  a  general  conclusion  from  these  premises,  I  find  that  the  libel- 
ants, and  the  intervenors  Gray  and  others,  performed  a  salvage  service 
in  aiding  to  get  the  Queen  off  Clatsop  spit,  without  which  she  would 
have  been  buried  in  the  sand  there  long  ere  this;  that  the  scow  and 
the  tug  Canby,  and  particularly  the  four  tugs  employed  in  pulling  the 
Queen  off  the  spit,  incurred  material  risk,  and  that  the  salvors,  accord- 
ing to  the  respective  positions  and  employments,  displayed  skill,  judg- 
ment, and  courage  in  saving  the  Queen,  and  taking  off  and  removing 
to. a  place  of  safety  her  passengers,  their  baggage,  express  matter, 
and  mails;  that  Gapt.  Gray,  by  his  wise  forethought  and  skillful  ap- 
preciation of  the  Queen's  situation,  in  taking  the  scow  to  the  ship, 
as  he  did,  for  the  purpose  of  getting  out  an  anchor,  and  the  attention 
and  aid  he  gave  to  the  doing  of  the  same,  contributed  very  materially 
to  the  saving  of  the  vessel;  that  Gapt.  Flavel,  by  the  skillful,  cour- 
ageous, and  determined  manner  in  which  he  maneuvered  the  four 
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tugs  under  his  control  on  the  5th,  under  circumsiances  of  more  or 
less  risk  to  them  and  to  himself  personaUy,  rendered  a  very  great  serv- 
ice to  the  Queen,  without  which  in  all  probability  she  would  have 
been  a  total  loss. 

And  the  important  question  now  to  be  determined  in  the  ease  is 
the  amount  to  be  allowed  the  salvors.  But  preparatory  to  that,  and 
as  a  part  of  it,  the  defense  made  by  the  claimant  to  the  claim  of  the 
intervenors,  Gray  and  others,  must  be  considered  and  disposed  of. 
This  defense  turns  upon  the  effect  to  be  given  to  what  occurred  be- 
tween Gray  and  Perkins  at  Astoria  on  the  morning  of  the  6th*  The 
parties  are  substantially  agreed  in  their  account  of  the  transaction, 
except  in  one  particular.  Briefly  and  substantially  it  was  as  follows : 
Mr.  Perkins  asked  Gapt.  Gray  to  make  out  a  bill  for  his  services; 
that  he  wanted  to  get  away  to  Portland.  The  latter  wanted  to  know 
first  if  Flavel  was  going  to  settle,  and  the  former  said  he  thought  he 
would,  whereupon  Gray  made  out  his  bills  and  presented  them,  and 
they  were  paid  to  him  accordingly.  Gray  swears  that  when  he  pre- 
sented the  bills  to  Mr.  Perkins  he  said,  as  he  did  so,  these  bills  are' 
for  '"services,"  but  if  there  is  a  suit  for  '* salvage,"  I  want  to  come  in 
with  the  rest;  to  which  the  latter  replied,  the  bills  are  very  reason- 
able, and  shall  be  paid;  and  if  there  is  any  suit  for  salvage,  you 
shall  share  with  the  rest.  Mr.  Perkins  swears  that  he  has  "no  recol- 
lection" of  Gray's  saying  anything  about  any  further  claim  m  case  of 
a  suit  for  salvage,  but  that  he  volunteered  the  remark,  when  he  re- 
ceived the  bills,  that  if  Flavel  did  not  settle,  and  the  case  went  to 
the  court  for  adjudication,  he  was  willing  the  court  should  ''review" 
Gray's  claim,  if  it  could  be  done  without  hazarding  the  interests  of 
the  company. 

It  does  not  follow  that  because  Mr.  Perkins  does  not  now  recollect 
what  Gapt.  Gray  affirms  he  said,  that  the  statement  of  the  latter  is 
not  proven.  But,  admitting  that  it  is  not,  I  think  the  bills  were  pre- 
sented and  paid  under  the  apprehension  that  Flavel  was  going  to 
settle  on  the  basis  of  "service,"  rather  than  "salvage,"  and  that  there 
would  be  no  suit  about  the  matter ;  but  if  it  should  turn  out  other- 
wise, and  there  was  a  proceeding  for  salvage,  that  Gray  and  others 
should  not  be  prejudiced  thereby. 

Another  point  is  made  by  the  claimant  as  bearing  on  the  question 
of  the  amount  of  the  salvage,  and  that  is :  the  service  of  the  salvors 
was  not  voluntary,  but  rendered  in  pursuance  of  a  request  or  employ- 
ment on  the  part  of  the  claimant.  The  authority  cited  in  this  con- . 
nection  is  the  case  of  The  Undaunted^  Lush.  90,  92.  But  the  ruling 
in  this  case  is  only  to  the  effect  that,  when  the  services  are  rendered 
in  pursuance  of  a  request  from  a  vessel  in  danger  or  distress,  the 
party  rendering  them  is  entitled  to  recover  salvage,  according  to  the 
circumstances  of  the  case,  although  such  services  prove  to  be  of  n6 
benefit,  while  one  who  volunteers  his  services  to  a  vessel  under  the 
same  circumstances,  if  unsuccessful,  is  entitled  to  nothing.  .  But  in 
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cither  case  the  law  implies  that  the  service  is  to  be  paid  on  the  usual 
condition  of  the  ultimate  safety  of  the  property  in  question.  The 
Versailles,  1  Curt.  360.  And  whether  the  fact  of  a  request  shall  af- 
fect the  amount  of  the  compensation  for  a  salvage  service  must  there- 
fore depend  upon  the  degree  of  danger  in  which  the  vessel  is  placed. 
If  she  is  in  no  danger  of  destruction  or  serious  damage^  but  only 
some  slight  injury,  she  may  be  a  reasonable  security  for  a  salvage  serv- 
ice rendered  her  upon  request,  although  it  should  prove  of  no  benefit 
to  her.  In  such  a  case,  compensation  not  depending  on  success,  the 
amount  of  salvage  may  very  properly  be  diminished  accordingly. 
And,  although  not  suggested  in  the  argument,  it  may  be  admitted 
that  if  Mr.  Perkins,  as  the  general  agent  of  the  claimant,  did  in  fact 
employ  the  salvors,  on  the  credit  of  the  Pacific  Coast  Steam-ship  Com- 
pany, to  assist  in  the  rescue  of  the  Queen,  assuming  the  solvency  of 
the  company,  the  risk  of  getting  nothing  for  their  services,  if  unsuc- 
cessful, would  not  enter  into  the  transaction,  and  should  not  be  con* 
sidered  in  estimating  the  amount  of  their  compensation.  But  noth- 
ing of  that  kind  took  place  on  this  occasion.  Certainly,  neither  the 
request  sent  to  Flavel  from  the  Queen  for  his  tugs,  which  was  only  a 
more  direct  form  of  a  signal  of  distress,  nor  the  conversation  between 
him  and  Mr.  Perkins  on  the  deck  of  the  ship,  in  which  the  latter 
told  Flavel,  substantially,  to  do  what  he  could  to  get  the  ship  off 
and  they  would  look  after  her,  amounts  to  even  an  implied  contract 
whereby  the  Pacific  Coast  Steam-ship  Company  became  bound  to 
pay  the  libelants  for  their  services  as  salvors  whether  they  were  suc- 
cessful or  not.  But  it  also  appears,  from  the  master's  testimony, 
that  Mr.  Perkins  said  to  Flavel  on  this  occasion,  ''We  want  your  as- 
sistance— we  make  no  bargain — we  will  do  nothing;"  from  which  it 
appears  that  the  agent  of  the  claimant,  while  accepting  the  services 
of  the  libelants,  expressly  declined  to  make  any  agreement  concern- 
ing their  value,  or  to  bind  his  principal  to  the  payment  thereof  in  any 
contingency. 

In  the  absence  of  an  express  contract  to  the  contrary,  or  circum- 
stances from  which  such  contract  is  necessarily  implied,  the  presump- 
tion is  that  the  salvors  went  to  work  with  the  understanding  and  ex- 
pectation.that  they  would  get  their  compensation,  if  any,  in  the  usual 
way, — off  the  bed-rock, — out  of  the  property  saved.  And  there  be- 
ing no  such  contract  or  circumstances  in  this  case,  the  salvors  would 
have  had  no  claim  for  salvage,  if  unsuccessful  in  their  efforts  to  save 
thn  Queen,  because  she  was  in  a  peril  fromi  which  she  must  have  been 
wholly  saved  or  become  a  total  loss.  So  it  is  immaterial  in  this  case 
whether  the  service  of  the  salvors  was  rendered  npon  the  request  or 
employnient  of  the  ship  or  not.  The  service  was  a  salvage  one,  and 
they  could  only  look  to  the  saved  property  for  their  compensation. 

Nothing  remains  but  to  determine  what  compensation  ought  to  be 
allowed  the  salvors.  And  this  is  always  the  perplexing  question  in 
these  cases.    Every  case  must  turn  largely  on  its  Qwn  circumstances, 
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and,  in  the  nature  of  things,  the  award,  like  the  verdict  of  a  jury  in 
a  case  for  damages,  is  somewhat  arbitrary,  and  only  approximately 
right  and  just.  The  value  of  the  property  saved  is  $736,786.84,  and 
the  libelants  claim  that  the  award  ought  to  be  equal  to  20  per  centum 
of  that  amount,  or  about  $150,000.  The  claimant  has  not  directly 
suggested  what  amount  ought  to  be  allowed  for  the  service,  but,  from 
the  awards  made  in  the  cases  cited  by  counsel  as  furnishing  a  proper 
precedent  or  safe  guide  on  this  point,  it  appears  that  he  is  willing  to 
allow  from  $26,000  to  $35,000. 

In  awarding  compensation  for  a  salvage  service,  the  courts  do  not 
stop  at  mere  payment  for  the  work  and  labor  performed,  but  go  fur- 
ther, and  give  the  salvor  an  appropriate  reward,  in  the  interest  of 
commerce  and  navigation.     2  Pars.  Shipp.  &  Adm.  292. 

In  The  Versailles^  1  Curt.  356,  Mr.  Justice  Cubtis  says: 

"The  relief  of  property  from  an  impending  peril  of  the  sea  by  the  volun- 
tary exertion  of  those  who  are  under  no  legal  obligation  to  render  assistance, 
and  the  consequent  ultimate  safety  of  the  property,  constitutes  a  technical 
case  of  salvage;  and  when  its  compensation  is  not  fixed  by  such  a  contract  as 
a  court  of  admiralty  will  enforce,  it  is  to  be  adjusted  according  to  those  lib- 
eral rules  which  have  been  found  beneficial  to  commerce,  and  have  long 
formed  a  part  of  the  marine  law." 

In  determining  the  amount  of  the  compensation  for  a  salvage 
service  the  elements  which  enter  into  the  estimate  are:  (1)  The 
value  of  the  property  saved  and  that  employed  in  saving  it;  (2)  the 
degree  of  peril  from  which  the  saved  property  is  delivered;  (3)  the 
risk  to  which  the  person  and  property  of  the  salvor  is  exposed;  (4)  the 
severity  and  duration  of  his  labor ;  (5)  the  promptness  with  which 
he  interposes  his  services;  and  (6)  the  skill,  courage,  and  judgment 
involved  in  them.  The  Versailles,  1  Curt.  361;  2  Pars.  Shipp.  & 
Adm.  293. 

In  all  these  particulars,  save  two, — the  risk  to  the  persons  and 
property  of  the  salvors,  and  the  severity  and  duration  of  their  labor, — 
this  is  a  case  for  a  large  award.  The  property  saved  is  of  great  value, 
and  it  certainly  was  in  extreme  peril,  and  that  it  could  be  saved  at 
all  was  very  improbable.  The  salvors  acted  promptly,  and  with 
great  skill  and  good  judgment;  and  while,  on  the  whole,  the  risk 
sustained  and  the  labor  performed  by  the  salvors  was  not  very  serious 
or  severe,  yet  they  were  so  material  as  to  be  well  worthy  of  consider- 
ation. 

After  careful  consideration  of  the  whole  matter  I  have  concluded 
to  award  the  salvors  the  sum  of  $64,700;  or  a  little  less  than  9  per 
centum  of  the  value  of  the  property  saved,  to  be  distributed  as  fol- 
lows :  For  repairs  on  the  Brenham,  Columbia,  and  Astoria,  including 
a  new  hawser  to  each,  the  sums  of  $820,  $1,120,  $560,  respectively, 
and  to  the  Pioneer  on  the  same  account,  $700 ;  to  the  tug  Pioneer 
and  its  crew,  $14,000 ;  and  the  tugs  Brenham,  Columbia,  and  Astoria, 
and  their  crews,  $27,000;  to  the  tug  Canby  and  its  crew,  $4,500; 
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the  tng  Miles  and  its  orew,  $500;  and  the  scow  and  its  crew,  $500. 
From  the  sums  awarded  to  the  several  tugs  and  their  crews,  except 
the  Miles,  there  mast  first  be  paid  to  each  of  the  persons  composing 
said  crews  on  the  fourth  and  fifth  of  September  a  sum  equal  to  the 
following  multiple  of  the  monthly  wages  he  was  then  receiving  or  was 
entitled  to  receive  for  ordinary  service  in  a  similar  capacity:  To 
each  master,  or  person  acting  as  such,  eight  times  a  month's  pay; 
to  each  pilot  and  engineer,  or  person  acting  as  such,  six  times  a 
month's  pay;  to  each  mate,  or  person  acting  as  such,  four  times  a 
month's  pay;  and  to  each  seaman,  or  other  person  of  said  crews, two 
times  a  month's  pay. 

From  the  sums  awarded  to  the  Miles  and  the  scow,  and  theur  crews, 
there  must  be  first  paid  to  the  persons  comprising  the  latter  as  fol- 
lows: To  the  master  and  pilot  of  the  Miles,  $70;  to  the  engineer, 
$50;  to  the  mate,  $30;  and  to  the  fireman,  three  deck  hands,  and 
the  cook,  $20  apiece;  to  the  foreman  of  the  scow,  $60;  and  to  the 
three  deck  bands,  $40  each. 

The  remaining  portion  of  the  award,  $15,000  is  allotted  to  Gapt. 
Flavel-and  Capt.  Gray, — two-thirds  to  the  former  and  one-third  to 
the  latter.  The  conduct  of  both  these  men  on  this  occasion  was 
highly  meritorious  and  commendable,  and  deserves,  in  my  judgment, 
special  recognition  in  this  award.  Nor  ought  the  fact  to  be  over- 
looked, in  this  connection,  that  the  latter  has  but  one  arm  and  the 
former  is  crippled  in  both  hands.  And,  looking  at  Gapt.  Flavel's 
relation  to  this  subject  generally,  as  well  as  in  this  particular  trans- 
action, by  the  light  of  what  is  commonly  known  in  this  country,  as 
well  as  the  evidence  in  this  case,  it  may  be  justly  said,  substantially, 
in  the  language  of  counsel,  that  the  enterprise  and  gallantry  displayed 
by  him  on  September  5th  was  such  as  would  reflect  great  credit  on  a 
much  younger  and  abler  man  than  himself.  It  is  not  common  to 
find  a  man  of  63  years  of  age,  crippled  in  his  hands  and  well  able  to 
live  without  labor,  who  will  exert  himself  and  incur  the  risk  of  bodily 
harm  that  Gapt.  Flavel  did  on  this  occasion.  And  his  conduct  was 
praiseworthy  throughout.  When  his  tugs  were  being  seriously  dam- 
aged, and  their  destruction  seemed  not  improbable,  he  did  not  at- 
tempt to  drive  a  bargain  with  Mr.  Perkins  for  indemnity  in  case  he 
was  unsuccessful.  But,  regardless  of  consequences  and  determined  to 
save  the  ship  if  possible,  he  persisted  in  his  efforts,  and  by  his  pres- 
ence and  example  directed  and  encouraged  his  men,  and  shamed  them 
out  of  their  very  natural  and  reasonable  apprehensions.  Indeed,  he 
was  largely  animated  by  a  higher  motive  and  purpose  than  the  hope 
of  obtaining  any  pecuniary  reward.  As  is  well  known,  the  people  of 
Oregon  and  adjoining  territories  were  about  to  celebrate  the  com- 
pletion of  the  Northern  Pacific  Bailway.  Distinguished  persons  from 
all  parts  of  the  world  were  bound  here  to  participate  in  the  event, 
some  of  whom  were  on  the  Queen.  That  this  valuable  vessel  should 
become  a  wreck  on  our  shores  at  such  a  time  was  regarded  by  all 
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eoncerned  as  a  calamity  to  the  eotiiitry.  Capt.  Flavel  shared  this 
feeling,  and  as  a  matter  of  state  as  well  as  personal  pride  was  willing 
and  did  make  exertions  and  take  risks  that  under  other  oircumstances 
he  might  well  have  declined. 

For  nearly  35  years  Capt.  Flavel  has  been  engaged  in  the  busi- 
ness of  pilotage,  towage,  and  salvage  aboat  the  month  of  the  Colom- 
bia river,  and  within  the  jarisdiction  of  this  coort,  and  has  never  onoe 
sought  the  aid  of  the  same  to  enforce  a  claim  for  such  service.  The 
reasonable  and  obvious  inference  from  this  fact  is  that  his  demands 
have  not  been  extortionate  or  oppressive. 

In  the  decree,  provision  must  be  made  for  deducting  the  sums  here- 
tofore paid  the  intervenors,  Gray  and  the  Ilwaco  8team-ship  Com- 
pany, for  their  respective  services  from  the  amounts  awarded  to  them» 
and  for  the  payment  of  the  remainder  only,  and  for  the  filing  with 
the  clerk  of  a  stipulation  by  the  owners  cf  the  tugs  and  scow,  and 
the  members  of  their  several  crews,  containing  a  schedule  or  state- 
ment of  the  position  or  employment  and  monthly  pay  of  each  one  of 
such  crews,  as  a  basis  upon  which  the  award  shall  be  so  far  distrib- 
uted. And  in  case  such  stipulation  is  not  filed  within  20  days  there- 
after, as  to  any  of  said  tugs  or  crew,  the  matter  may  be  brought  before 
the  court  for  determination  on  the  petition  of  the  person  interested. 


The  Jaiies  A.  Gabfield. 
(District  Court,  3.  D.  2few  York.    Jane  30,  1884.) 

1.  PniOTS— Duty  of— Unknown  Obstructions— East  RrvEB— Oobts. 

A  pilot  Ig  not  an  insurer.  He  is  only  chargeable  for  negligence  wken  he 
fails  in  due  knowledge,  care,  or  skill,  or  to  avoid  all  obstructions  which  were 
known  or  ought-  to  have  been  known  to  him. 

2.  Same— Injxjby  to  Tow— Costs. 

The  schooner  J.  B.  O.,  drawing  17J^  feet  of  water,  while  in  tow  of  the  tug 
J.  A.  G.,  ran  upon  the  edge  of  an  obstruction  in  the  East  river,  400  to  600  feet 
easterly  from  the  Nineteenth -street  buoy,  (Nes  Rock,)  near  mid-channeL 
Shortly  before  the  trial,  the  existence  of  a  pinnacle  rock  4  yards  square  on  the 
upper  surface,  and  12^  feet  below  low- water  mark,  was  for  the  first  time  dis- 
covered and  located  in  the  precise  region  where  the  schooner  struck.  HM^ 
that  the  schooner  had  struck  upon  the  edge  of  the  newly-discovered  rock, 
previous  ignorance  of  which  was  not  a  fault,  and  that  the  pilot  having  pur- 
sued  the  customary  course,  the  tug  was  not  liable  for  the  damage :  but,  as  the 
facts  seemed  to  warrant  the  suit,  the  libel  was  dismissed  without  costs. 

In  Admiralty. 

Owen  (&  Oray,  for  libelant. 

Beebe,  Wilcox  d  Hobbs,  for  claimant. 

BbowK,  J.  The  libel  in  this  ease  was  filed  to  recover  damages  for 
alleged  negligence  in  the  pilot  of  the  steam- tng  James  A.  Garfield,  in 
running  the  schooner  James  B*  Ogden,  which  was  in  the  tow  of  the 
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dteam-tug,  on  the  reef  of  rocks  near  the  buoy  oflF  Nmeteenth  street, 
in  the  East  river,  on  the  twenty-second  of  January,  1882.  The  an- 
swer alleged  that,  before  taking  the  schooner  in  tow,  the  pilot  was  as- 
sured that  the  schooner  drew  but  17  feet  of  water,  and  that  the  route 
taken  by  the  pilot  was  where  there  was  more  than  that  depth  of 
water,  and  where  there  were  no  known  obstructions  for  vessels  of  that 
draught.  The  schooner  was  bound  for  the  Manhattan  Gas  Company's 
dock,  between  Fourteenth  and  Sixteenth  streets.  East  river;  and  in 
coming  up  the  East  river  with  the  flood-tide,  the  ordinary  safe  course, 
which  was  the  one  pursued  in  this  case,  is  to  go  to  the  eastward  of 
the  Tenth-street  and  the  Nineteenth-street  buoys,  and  to  round  the 
latter  buoy,  to  the  northward,  and  come  down  between  it  and  the  New 
York  shore.  The  schooner  was  lashed  upon  the  starboard  side  of  the 
tug,  and  as  they  were  rounding  the  Nineteenth-street  buoy,  and  at  a 
distance  from  it  variously  estimated  at  from  50  to  500  feet,  the 
schooner  suddenly  struck  the  bottom,  keeled  over  a  little  to  starboard, 
and  in  a  moment  after  swung  clear.  At  the  time  she  struck,  the 
Nineteenth-street  buoy,  which  is  over  Nes  (''Easby")  Sock,  bore  about 
two  or  three  points  on  the  port  bow  of  the  schooner,  and  the  latter 
was  heading  for  the  New  York  shore  at  somewhere  about  Thirtieth 
street. 

The  weight  of  evidence  is  clearly  to  the  effect  that  the  schooner 
passed  much  further  off  from  Nes  Bock  than  50  feet,  the  lowest  esti- 
mate above  given,  and  that  she  was  at  least  two  or  three  lengths  dis- 
tant from  it.  She  was  about  165  feet  long.  Nes  Bock,  according  to 
the  chart  of  the  harbor,  is  14^  feet  below  mean  low  water.  The  av- 
erage tide  in  this  harbor  is  43  inches.  It  was  high  water  at  Govern- 
or's island  at  1:21  p.  m.  on  the  day  of  this  accident,  and,  although 
the  tide  was  still  running  flood,  as  it  was  then  near  high  water,  there 
must  have  been  about  18  feet  of  water  immediately  over  Nes  Bock, 
and  much  more  on  all  sides  of  it,  as  its  surface  is  but  about  four  square 
yards,  and  its  sides  are  precipitous.  The  schooner  drew  but  17^  feet 
at  her  stern,  and  17  feet  forward ;  and  there  would  seem  to  be  no 
reason,  therefore,  for  her  grounding  upon  or  very  near  to  Nes  Bock, 
irrespective  of  the  master's  alleged  statement  that  she  drew  but  17 
feet. 

I  am  satisfied  that  the  true  explanation  of  the  grounding  in  this 
case  is  to  be  found  in  the  recent  discovery  of  another  rock,  which  was 
first  discovered  in  May  of  this  year,  to  the  eastward  of  Nes  Bock,  only  a 
few  weeks  before  the  trial  of  this  cause.  In  that  month  the  new 
Sound  steamer  Pilgrim,  drawing  from  12  to  18  feet,  tore  a  hole  in 
her  bottom  in  passing  at  what  was  supposed  to  be  a  safe  distance  to 
the  eastward  of  Nes  Bock.  This  led  to  a  re-examination  and  survey 
by  the  officers  of  the  United  States  coast  survey,  who,  under  date  of 
May  81,  1884,  have  reported  a  notice  to  mariners  (No.  48)  of  a  "dan- 
gerous rock  in  the  East  river,"  described  and  located  as  follows :  ** A 
pinnacle  rock  not  over  four  yards  square,  and  situated  150  yards  out- 
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side  of  Nes  Bock,  and  on  the  prolongation  of  Twentieth  street,  New 
York  city.  It  is  130  yards  west  of  the  central  line  of  the  channel, 
and  on  the  following  bearings :  N.  E.  comer  of  Cob  dock,  (nayy-yard,) 
S.  by  W.;  Burnt  Mill  point,  W.  S.  W.  J  W.;  S.  E.  comer  of  BeUe- 
vue  hospital,  N.  N.  W.  The  least  water  found  over  the  rock  was 
12 J^  feet."  It  is  now  marked  by  "a  buoy  with  red  and  black  hori- 
zontal stripes,  which  may  be  passed  on  either  hand." 

Incredible  as  the  existence  of  such  a  rock  without  previous  discov- 
ery  might  seem  to  be,  in  a  pathway  so  long  traversed  by  vessels  of  a 
sufficient  draught  to  strike  it,  there  can  now  be  no  doubt  of  the  fact. 
Its  distance  from  Nes  Bock  is  150  yards,  or  450  feet,  which  is  less 
than  three  lengths  of  the  schooner,  and  agrees  well  with,  considera- 
ble of  the  testimony  as  to  the  location  where  this  schooner  stmcL 
At  that  time  there  was  probably  about  16  feet  of  water  over  this  pin- 
nacle rock.  The  schooner  probably  grazed  the  north-easterly  border 
of  it,  gliding  off  quickly  and  doing  her  some  damage,  but  not  break- 
ing any  hole  in  her  bottom.  There  is  no  other  known  obstruction  in 
the  vicinity  of*  the  path  of  the  schooner,  as  established  by  the  evi- 
dence, that  was  not  at  this  time  more  than  17^  feet  below  the  sur- 
face of  the  water;  and  from  this  fact,  as  well  as  from  her  distance 
from  Nes  Bock,  I  can  have  no  doubt  that  the  schooner  struck  upon 
the  newly-discovered  pinnacle  rock.  A  pilot  is  not  an  insurer.  He 
is  only  chargeable  for  negligence  when  he  fails  in  due  knowledge,  care, 
or  skill,  or  to  avoid  all  obstructions  which  were  known  or  oaght  to 
have  been  known  to  him.  The  Margaret^  94  U.  8.  404;  The  M.  J. 
Cummings,  18  Fed.  Bbp.  178 ;  The  Niagara,  20  Fed.  Bep.  152.  The 
course  followed  by  him  in  this  case  was  the  customary  one,  and 
nearly  in  mid-channel.  The  existence  of  this  obstruction  was  pre- 
viously unknown.  No  fault  can  be  ascribed  to  him  in  not  knowing  of 
its  existence,  and  consequently  he  is  not  liable  for  the  accident.  The 
libel  must  therefore  be  dismissed;  but,  as  the  circumstances  seemed 
to  warrant  the  institution  of  the  suit,  the  dismissal  should,  in  this 
case,  be  without  costs. 


The  Matxtmba.    (Five  Cases.) 

{Diarid  Odurt,  S.  D.  New  York.    July  25, 1884.) 

CoxxTsioN— Tug  ahd  Tow— Steambr  Uninouubbrbd  Bouhd  to  Kbbp  Out  or 
THB  Wat. 

A  steamer  having  easy  and  perfect  command  of  her  own  movements  is  bound 
to  keep  oat  of  the  way  of  a  cumbersome  tow  going  slowly  with  the  tide,  where 
there  is  nothing  in  the  way  to  prevent  the  steamer's  doing  so.  The  steamer  M.» 
coming  up  the  bay,  sighted  a  tug  with  a  heavy  tow  on  a  hawser,  going  down, 
being  altogether  800  feet  long,  and  some  two  miles  distant.    She  was  at  first 
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to  the  westward  of  the  tow»  but  worked  across  to  the  eastward,  and  finally  came 
in  collision  with  the  end  of  the  port  side  of  the  tow.  On  contradictory  evi- 
dence as  to  the  place  of  collision,  and  whether  the  steamer  was  in 'motion  or 
not,  heldf  that  the  steamer  had  abundant  room  to  avoid  the  tow  on  either  side; 
and  that  whether  she  had  stopped  her  engines  or  not,  during  a  debate  as  to 
whether  she  should  go  to  Red  Uook  or  Brooklyn,  she  was  equally  at  fault  in 
not  keeping  out  of  the  way  of  the  tow. 

In  Admiralty. 

E.  D.  McCarthy  and  J.  A.  Hyland,  for  libelants. 

Goodrich^  Deady  d  Piatt,  for  claimants. 

Bbown,  J.  On  the  third  of  December,  1882,  at  about  11  a.  m.,  as 
the  steamer  Mayamba  was  coming  up  from  quarantine,  when  not  far 
from  Bedloe's  island,  she  met  a  large  tow  going  down,  and  oame  into  ' 
collision  with  the  port  side  of  it,  near  the  end  of  the  tow,  whereby 
several  of  the  boats  and  their  cargoes  were  damaged,  on  account  of 
which  the  above  six  libels  were  filed.  The  day  was  clear;  the  bay 
unobstructed ;  the  .wind  fresh  from  the  N.  W.,  blowing  about  14  miles 
per  hour;  the  tide,  the  lastof  the  ebb;  the  tow,  running  at  about  the 
rate  of  3  to  8^  knots  per  hour  through  the  water.  The  tow  consisted 
of  some  30  boats,  in  5  or  6  tiers,  attached  by  hawsers  about  80  feet 
long  to  the  two  tugs,  Wilbur  and  Halliard,  so  that  the  whole  length 
'  of  the  fleet  was  about  800  feet.  The  tow  left  Jersey  City  at  about 
9:40  A.  M.,  bound  for  Perth  Amboy,  via  the  Kills.  Its  course  was 
first  across  the  North  river,  to  near  the  New  York  shore ;  thence  to 
the  south-eastward,  to  avoid  some  incoming  vessels;  thence  down 
stream  past  Governor's  island,  and  about  a  quarter  of  a  mile  to  the 
westward  of  Castle  William;  and  thence  heading  W.  S.  W.,  crossing 
the  channel  somewhat  to  the  westward,  towards  the  Jersey  shore,  to 
the  northward  of  Bobbins'  reef. 

There  is  great  conflict  in  the  testimony  as  to  the  place  of  the  collis- 
ion. The  substantial  claim  of  the  defense  is  that  the  Mayumba  had 
run  as  far  to  the  eastward  as  she  could  safely  go,  having  got  to  the 
easterly  line  of  the  channel,  and  to  the  edge  of  the  flats  off  Bed  Hook. 
Her  captain  testifies  that  when  he  saw  the  collision  impending  he 
directed  her  tug,  the  Baymond,  to  shove  her  bows  further  eastward, 
but  that  the  pilot  in  charge  countermanded  his  order,  saying :  ''Don't 
do  that,  captain;  we  are  ashore  now."  The  pilot  died  before  the 
trial,  and  his  testimony  was  not  previously  taken,  to  confirm  any  in- 
ference  which  might  naturally  be  drawn  from  this  remark  as  to  their 
proximity  to  the  east  line  of  the  channel.  The  language  attributed 
to  him  is  in  form  an  exaggeration;  and  there  are  so  many  inaccura- 
cies in  the  master's  testimony  that  the  other  proofs  cannot  be  saf- 
fered  to  be  outweighed  by  an  alleged  statement  by  the  pilot  of  this 
character,  not  substantiated  by  his  own  oath  as  to  his  language  or 
its  truth.  The  other  proofs  leave  no  doubt  in  my.  mind  that  the  tow, 
at  the  time  of  the  collision,  was  not  near  the  flats  referred  to;  but 
abreast  of  a  point  somewhere  between  Bedloe's  island  and  Oyster 
island,  and  at  least  a  quarter  of  a  mile  to  the  westward  of  the  east- 
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erly  line  of  ths  channel.  The  two  tugs  that  had  charge  of  the  tow 
were  fally  able  to  handle  it  readily;  it  was  not  excessive  or  un- 
usual in  size;  the  wind  was  not  more  than  a  strong  breeze,  not  ap- 
proaching a  gale;  and  there  was  no  conceivable  reason  why  the  tow 
should  have  been  along  the  easterly  edge  of  the  channel,  but  every 
reason  to  the  contrary;  since  she  was  bound  for  the  westerly  side  of 
the  bay  to  the  Kills,  and  all  her  witnesses  state  positively  that  she 
was  not  far  from  the  middle  of  the  channel,  while  the  claimant's  wit- 
nesses vary  considerably  in  the  position  they  give.  I  must  hold, 
therefore,  that  there  was  plenty  of  room  for  the  Mayumba  to  have 
gone  on  either  side  of  the  tow,  as  the  libelant's  witnesses  testify. 

The  testimony  of  the  Mayumba's  own  .witnesses  is  contradictory 
as  to  whether  the  Mayumba  was  in  motion  or  not  at  the  time  of  the 
collision.  The  libelant's  witnesses  say  that  she  was.  It  appears 
certain,  however,  that  she  was  at  first  designed  to  land  near  Bed 
Hook,  and  had  been  headed  towards  it,  then  crossing  the  tow*s  course, 
as  the  latter's  witnesses  testify;  but  that  on  account  of  the  strong 
wind  a  debate  ensued  between  her  captain,  her  pilot,  and  the  pilot 
of  the  tug-boat  Raymond,  which  went  down  to  help  her,  as  to  the 
advisability  of  going  in  to  Bed  Hook,  and  that  that  design  was  aban- 
doned, and  that  it  was  determined  to  go  to  Woodruff's  stores.  Brook-  ' 
lyn.  This  debate  is  stated  to  have  lasted  some  15  minutes,  during 
which  the  Mayumba's  speed  was  more  or  less  checked.  Some  of  her 
witnesses  say  that  she  was  entirely  stopped,  and  that  while  thus 
stopped  the  tow  drifted  down  upon  her.  But  whether  her  engines 
were  stopped  or  not,  I  think  she  was  equally  at  fault  in  getting  and 
remaining  in  the  way  of  the  tow,  when  there  was  abundant  room,  as 
I  find  there  was,  on  either  side  for  her  to  have  moved  out  of  the  way. 
The  tow  could  not  stop  nor  move  much  out  of  her  course.  The  tug 
and  tow  were  plainly  visible  several  miles  off;  they  were  proceeding 
ahead  at  a  moderate  speed,  and  they  did  nothing  to  embarrass  the 
Mayumba  in  keeping  out  of  the  way.  If  the  latter  was  not  bound 
under  the  rules  to  keep  out  of  the  way  on  account  of  her  position,  as 
aUeged  by  the  libelants,  when  near  Bobbins'  reef,  having  the  tow  on 
her  starboard  hand,  (which  the  Mayumba  denies,)  yet,  from  her  per- 
fect and  easy  command  of  her  own  motions,  she  was  bound  to  keep 
away  from  the  tow,  when  there  was  nothing  to  prevent  her  doing  so. 
It  clearly  is  no  justification  of  her  course  to  say  that  she  steamed  in 
front  of  the  tug  and  tow,  and  then  stopped  until  the  latter  drifted  down 
upon  her.  It  was  her  duty  to  exercise  diligence  in  avoiding  a  col- 
lision, and  I  can  see  nothing  to  have  prevented  her  easily  doing  so. 

I  cannot  perceive  any  fault  in  the  tug  or  tow,  and  consequently 
the  Mayumba  must  be  held  liable.  The  true  cause  of  the  collision, 
as  well  as  of  many  of  the  inaccuracies  in  the  testimony  of  the  May- 
umba's most  important  witnesses,  was,  doubtless,  the  fact  that  th^y 
were  so  much  occupied  in  discussing  whether  they  should  go  to  Bed 
Hook  or  to  Brooklyn  that  they  paid  too  little  attention  to  the  tug  and 
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tow  to  testify  acciiratcily  concerning  them,  or  to  take  timely  measures 
to  avoid  them. 

The  libelants  are  entitled  to  decrees,  with  costs,  and  a  reference  to 
compute  the  amount  of  damages,  if  they  are  not  agreed  upon. 


Thb  Yblox,  her  Tackle,  etc.,  ads.  Woskb  and  others. 

Same  ads.  Wileins  and  others. 

In  re  Petition  of  Baymond  and  others  v.  The  Proceeds  of  Thb 

Vblox. 

(Diitrict  Court,  S.  D.  New  Fork,    August  2, 1884.) 

1.  HABimcE  Liens— WAOsa—TRAVELiNO  Exfenbes— Stbvbd6bb*b  Seryiobs  akd 

BhTP'B  NECBS8A.RIES — ORDER  OP  PRIORITY. 

Seamen  having  shipped  at  Japan  upon  a  Dutch  vessel  for  a  voyage  to  New 
York  and  back,  and  the  vovage  being  broken  up  by  a  sale  of  the  vessel  in  New 
York,  /iddf  that  the  liens  of  the  master  and  seamen  were  regulated  by  the  Code 
of  the  Netherlands,  and  that  they  were  entitled,  under  the  fifth  rank  of  privi- 
lege, to  priority  out  of  the  proceeds  of  the  ship  for  the  payment  of  their  wages 
and  *< double  advance"  over  liens  for  supplies  and  stevedore's  services  fur- 
nished in  New  York,  which  come  under  the  sixth  rank  as  ship's  necessaries. 
Traveling  expenses  were  disallowed  under  the  proofs. 

2.  Same — Dutch  Code — Ship  and  Freight  DisTmonisHED. 

The  freight  being  also  attached,  and  no  express  order  of  privilege  on  freight 
being  established  by  the  Dutch  Code,  held,  under  the  equities  of  this  case,  that 
the  freight  should  be  shared  pro  rata  by  the  ship-chandler  and  stevedore,  and 
by  the  master  and  seamen  iot  the  residue  of  their  claims  not  paid  from  the 
proceeds  of  the  ship. 

In  Admiralty. 

Ja8.  K.  HiUf  Wing  <t  Shoudy,  for  libelants,  Woske  and  others. 

Sidney  Chubb,  for  libelants,  Braker  and  others. 

Bbown,  J.  The  proceeds  of  the  ship  and  freight  being  insufficient 
to  satisfy  all  the  liens,  the  respective  claims  must  be  discharged  ac- 
cording to  the  priorities  prescribed  by  the  Commercial  Code  of  the 
Netherlands,  as  the  law  of  the  country  to  which  the  ship  belongs. 
Section  313  of  that  Code  prescribes  the  order  of  paying  liens  "out  of 
the  proceeds  of  sea-going  ships."  This  section  does  not,  however,  in 
terms  include  freight.  By  the  general  maritime  law  the  freight  is 
liable  for  wages  and  other  charges  incurred  in  earning  it.  Section 
451  of  the  same  Code  declares  the  ship  and  freight  specially  liable 
for  wages;  but  I  have  not  been  referred  to  any  section  of  the  Code 
which  necessitates  the  same  order  of  privilege  upon  the  freight  as 
upon  the  ship.  The  stevedore's  services  are  as  essential  to  the  earn- 
ing of  freight  as  the  seaman's  previous  services,  and  the  former  has 
an  equal  equity,  therefore,  with  the  latter.     In  the  absence  of  any 
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^^^^fja  sabordinating  the  former  to  the  latter,  I  feel  jasti- 

..  — tw  TT*.  ^^  ^m  both  upon  the  same  level.     The  same,  also,  as 

'  *'     ..J^  j,^^ip-chandler'B  supplies,  which  were  mostly  for  provisions 

*^^*C%.crtv>rt  of  the  oflScers  and  crew.     The  proceeds  of  the  ship 

,^  ^^^^^  distributed  as  provided  by  section  313.     To  the  second 

.  ^,    '  T/t  oivior  of  privilege  under  that  section  belong  **port  charges, 

!  ..  ^  i  4*\t  ktH>per,  and  porter's  wages."    These  will  include  the  small 

.,  Nvv>  tor  watchman,  consul's  fee,  and  towing,  amounting  together 

,  *>^  \  w.uch  must,  therefore,  be  paid  in  full.    The  stevedore's  and 

V  \    (^-chandler's  claims,  although  arising  in  port,  are  not  port 

....«  v^v^,  within  the  meaning  of  subdivision  2,  but  fall  under  subdi- 

V  V  N  u  t^  as  ** ship's  necessaries."    They  are,  therefore,  subsequent  in 

,  >^  vu\)t^r  of  privilege  to  the  wages  of  the  master  and  crew,  which  are 

v'i^iUhI  to  priority  under  the  fifth  subdivision. 

The  sums  in  the  registry  of  the  court  applicable  to  the  payment  of 
(«U  the  claims  with  costs  are  $1,040.66,  as  proceeds  of  the  ship,  and 
^v>^5.80  as  freight  money,  which  was  also  attached  in  the  cause. 
*rhe  costs  and  charges  of  the  clerk,  commissioner,  and  proctors  in  all 
the  proceedings  amount  to  $196.85.  The  two  funds  should  be  kept 
distinct,  and  the  costs  and  charges  apportioned  to  each  pro  rata,  as 
no  grounds  of  a  different  division  appear.  After  deducting  from  each 
its  proportion  of  the  costs,  what  remains  of  the  proceeds  of  the  ship 
must  be  applied,  first,  to  the  payment  of  the  three  items  amounting 
to  $32,  above  referred  to,  which  are  prior  in  order  of  privilege ;  and 
next  to  the  payment  of  the  wages  of  the  master  and  crew,  including 
$368,  the  double  advance  due  to  the  crew,  "as  wages,"  under  sec- 
tions 411  and  412.  The  sum  of  $900,  estimated  traveling  expenses 
of  return  to  Japan,  I  disallow.  The  proceeds  of  the  ship,  being  insuf- 
ficient to  pay  these  wages,  are  to  be  divided  among  them  pro  rata,  so 
far  as  the  proceeds  of  the  ship  will  go.  What  remains  thereafter  un- 
paid is  entitled  to  come  in  concourse  with  the  claims  of  the  stevedore 
and  the  ship-chandler  against  the  residue  of  the  freight  money,  after 
deducting  its  proportion  of  costs.  For  the  deficiency  of  the  claims 
of  the  stevedore  and  ship-chandler,  after  the  pro  rata  distribution  of 
the  freight,  although  the  master  would  seem  to  be  liable,  yet,  as  he 
has  not  been  sued  in  personam,  no  judgment  or  relief  against  him  can 
be  ordered  in  these  proceedings. 

Decrees  may  be  entered  in  accordance  herewith. 

See  TTie  Senator,  21  Fed.  Bep.  191 ;  The  B.  A.  Barnard,  2  Fed.  Bep.  712; 
TTie  Windermere,  Id.  722,  727;  Gilbert  Hubbard  <fe  Co,  v.  Moach,  Id.  894;  and 
T?ie  Canada,  7  Fed.  Bep.  119;  TTie  Die  Oleaon,  20  Fed.  Bep.  384;  The Hattie 
M.  Bain,  Id.  889;  The  J.  W.  Tucker.  Id.  129.— [Ed. 
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Glotsb  V.  Shbpperd  and  others. 
lOireuii  Oourtf  W.  D.  WUcomin.    August,  1884.) 

JUBISDICnON  OF  OntOUrr  CoURT—TRAliaFER  of  iNTBBBar  FXNDINO  HBABnro-* 
^   CtTia^BNSHIP— ^OFPLEICENTAL  BiLL. 

«  '  Q.,  a  citizen  of  Wisconsin,  brought  a  suit  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Wisconsin  against  S. ,  a  citizen  of  Minnesota,  and 
W. ,  a  citizen  of  Ohio,  to  set  aside  a  tax  deed  upon  his  land,  situated  in  Wiscon* 
sin,  as  a  cloud  on  his  title,  and,  after  the  case  was  ready  for  trial  and  set  down 
for  hearing,  transferred  his  entire  interest  in  tlie  land  to  0.,a  citizen  of  Minne- 
sota. Held  that,  although  C.  could  not  originally  have  brought  the  suit,  the 
jurisdiction  of  the  court,  having  once  attached,  was  not  divested  by  the  trans- 
fer iu  such  a  manner  that  the  assignee  could  not,  by  a  supplemental  bill,  or  an 
original  bill  in  the  nature  of  a  supplemental  bill,  filed  in  the  circuit  court,  con- 
tinue the  jurisdiction  of  the  court,  and  retain  and  preserve  the  benefit  of  the 
former  proceedings  in  the  suit  of  Q.  against  the  same  defendants. 

In  Equity. 

Pinney  d  Sanborn,  for  complainants. 

Sloan,  Stevens  d  Morris,  for  defendants. 

BuNNy  J.  This  action  was  originally  brought  by  John  E.  Glover, 
a  citizen  of  Wisconsin,  complainant,  against  the  defendants,  Harvey 
G.  Shepperd,  a  citizen  of  Minnesota,  and  Henry  B.  Waldron,  a  cit' 
izen  of  Ohio,  to  set  aside  a  certain  tax  deed  upon  the  complainant's 
land,  situate  in  the  county  of  Saint  Groix,  Wisconsin,  as  a  cloud' upon 
the  title.  Issue  was  joined  therein,  testimony  taken,  and  the  cause 
ready  for  hearing  and  set  down  for  hearing  in  this  court,  when  the 
complainant.  Glover,  transferred  his  entire  interest  in  the  land  to 
Margaret  Coles,  a  citizen  of  Minnesota.  Whereupon  complainant's 
solicitors  now  move  to  file  a  supplemental  bill,  or  an  original  bill  in 
the  nature  of  a  supplemental  bill,  in  behalf  of  Margaret  Goles,  the 
assignee  of  Glover,  the  original  complainant,  setting  forth  all  the  pro- 
ceedings in  the  original  cause,  and  praying  that  the  defendants  may 
be  required  to  answer  the  said  bill.  The  defendants'  attorneys  at 
the  same  time  move  for  a  dismissal  of  the  case,  on  the  ground  that 
the  transfer  of  the  complainant's  entire  interest  in  the  subject-mat- 
ter of  the  action  worked  an  abatement  of  the  suit,  and  that  the  as- 
signee, being  a  citizen  of  the  same  state  as  one  of  the  defendants, 
and  not  competent  to  maintain  an  original  suit  in  this  court,  can- 
not attain  the  same  ends  by  a  supplemental  bill,  or  by  an  original 
bill  in  the  nature  of  a  supplemental  bill. 

It  is  conceded  that  Mrs.  Coles  being  a  citizen  of  the  same  state 
with  the  defendant  Shepperd,  could  not  maintain  an  original  suit  in 
this  court;  and  the  question  is  whether  the  jurisdiction  of  this  court, 
having  once  attached,  is  divested  by  the  transfer  of  Glover  in  such  a 
manner  that  his  assignee  cannot,  by  a  supplemental  bill,  or  an  orig- 
inal  bill  in  the  nature  of  a  supplemental  bill,  filed  in  this  court,  con- 
tinue the  jurisdiction  of  this  court,  and  retain  and  preserve  the  ben- 
v.2lF,no.8— 81 


Digitized  by 


Google 


482  FEDBBAL   BEPOBTEB. 

efii  of  the  former  proceedings  in  the  suit  of  Glover  against  the  same 
defendants. 

There  is,  perhaps,  no  adjudged  case  precisely  in  point.  Those  near- 
est are  Clarke  v.  Matfiewson,  12  Pet.  164,  and  Dunn  v.  Clarke,  8  Pet. 
1,  which  Mr.  Gubtib,  in  his  work  on  the  Jurisdiction  of  the  United 
States  Court,  121,  cites  as  an  authority  for  the  doctrine  which  he 
expressly  lays  down,  that  where,  by  a  change  of  interest  or  other  cir- 
cumstances, parties  come  in  to  succeed  to  property  which  was  brought 
under  the  jurisdiction  of  the  court  by  a  proper  proceeding  originally, 
no  such  change  will  defeat  the  jurisdiction.  The  case  of  a  change  of 
interest  which  Mr.  Cubtis  puts,  and  which  he  says  was  decided  in 
Dunn  V.  Clarke,  is  the  case  at  bar.  The  only  question  is  whether 
this  and  the  other  cases  cited  by  him  are  authority  for  the  proposi- 
tion which  he  puts.  But  I  am  of  opinion  that  they  are.  The  prin- 
ciple deducible  from  the  cases  seems  to  be  that,  the  court  having  once 
obtained  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
controversy,  the  jurisdiction  is  not  divested  by  any  subsequent  event 
affecting  either  the  citizenship  of  the  parties  or  the  interest  in  the 
subject-matter  of  the  suit. 

Morgan*s  Heirs  v.  Morgan,  2  Wheat.  296,  was  a  case  brought  in 
the  United  States  circuit  court  for  Kentucky  by  non-residents  of  that 
state  for  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate.  After  the  commencement  of  the  suit  one  of  the  complainants 
removed  into  the  state  of  Kentucky,  where  the  defendants  resided. 
The  court,  by  Mabshall,  G.  J.,  ruled  that  the  jurisdiction  of  the  fed- 
eral court,  having  once  vested,  was  not  divested  by  the  change  of 
residence  of  either  of  the  parties. 

Clarke  v.  Mathewson,  12  Pet.  169,  was  originally  a  bill  in  equity 
brought  by  one  Wetmore,  a  citizen  of  Gonnecticnt,  against  defend- 
ants who  were  citizens  of  Bhode  Island.  After  the  cause  was  at  is- 
sue, and  pending  proceedings  under  reference  to  a  master,  the  com- 
plainant died,  and  Clarke,  a  citizen  of  Bhode  Island,  was  appointed 
administrator  of  his  estate.  Clarke  filed  a  bill  of  revivor,  by  which 
all  these  facts  were  made  to  appear,  and  from  which  it  was  evident 
that  the  bill  could  not  be  maintained  if  it  was  considered  wholly  as  an 
original  suit,  because  the  complainant  and  defendants  were  all  citi- 
zens of  Bhode  Island.  This  objection  to  the  jurisdiction  was  made 
by  the  defendants  and  sustained  by  Stoby,  J.,  and  the  case  dismissed 
at  the  circuit.  But,  upon  appeal  to  the  supreme  court  the  judgment 
was  reversed,  and  the  cause  sent  back  for  trial,  Judge  Stoby  himself 
delivering  the  opinion,  in  which  it  was  held,  all  the  judges  concur- 
ring, that  the  bill  of  revivor  was  in  no  sense  an  original  suit,  but  was 
a  mere  continuation  of  it ;  that  the  parties  to  the  original  bill  were 
citizens  of  different  states,  and  the  jurisdiction  of  the  court  com- 
pletely attached  to  the  controversy;  that,  having  so  attached,  it  could 
not  be  divested  by  any  subsequent  event. 

That  case  may  perhaps  be  distinguished  from  the  one  at  bar  in 
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this :  that  the  bill  filed  in  the  reported  case  was  simply  a  bill  of  re- 
vivor, and,  as  the  court  say,  was  in  no  sense  an  original  bill.  In  the 
case  at  bar,  in  order  to  obtain  the  advantage  of  the  previous  proceed- 
ings, the  complainant  must  file  what  is  known  in  equity  pleading  as  an 
original  bill  in  the  nature  of  a  supplemental  bill.  But  this  would 
not  seem  such  a  difference  as  would  serve  to  divest  the  court  of  the 
jurisdiction  over  the  controversy  obtained  by  the  original  bill,  in  the 
one  case  more  than  in  the  other,  and  Judge  Gubtis,  in  the  work  re- 
ferred to,  on  page  121,  after  citing  the  above  cases,  says: 

'*  And  these  principles  are  just  as  applicable  to  any  other  change  of  parties 
as  to  that  which  occurs  in  case  of  removal  or  death.  It  is  applicable  where, 
owing  to  a  change  of  interest  or  from  other  circumstances,  parties  have  come 
in  to  succeed  to  the  property  which  was  brought  under  the  jurisdiction  of  the 
court  by  a  proper  proceeding  origimilly,  and  no  change  will  defeat  the  juris- 
diction.'* 

I  can  discover  no  reason  why  the  jurisdiction  should  be  defeated 
in  the  one  case  more  than  in  the  other,  though  there  be  a  technical 
difference  in  the  procedure  by  which  the  new  party  in  interest  retains 
the  benefit  of  the  former  proceedings.  And  that  he  may  file  a  bill 
by  which  the  benefit  of  the  testimony  and  proceedings  taken  and  had 
in  the  original  suit  shall  be  retained,  is  quite  clear.  See  Mitf.  Eq. 
PL  (Ed.  of  1876,)  p.  195.  '  In  case  of  the  death  or  bankruptcy  of 
the  complainant  the  transfer  of  interest  is  by  operation  of  law. 
Here  it  is  by  the  act  of  the  party.  But  in  either  case  the  transfer 
is  entire  and  complete,  and  the  new  party  in  interest,  as  complain- 
ant, being  a  resident  of  the  same  state  with  defendant,  could  not 
maintain  an  entirely  original  suit.  So  that,  whatever  the  proceed- 
ings may  be  termed  by  which  the  original  suit  is  continued,  or  the 
benefit  of  its  proceedings  is  made  to  inure  to  the  new  complainant, 
whether  technically  called  a  supplemental  bill,  a  bill  of  revivor,  a  bill 
of  revivor  and  supplement,  an  original  bill  in  the  nature  of  a  bill  of 
revivor,  or  an  original  bill  in  the  nature  of  a  supplemental  bill,  the 
jurisdiction  of  the  court  attaches  by  reason  of  the  original  bill.  If 
the  jurisdiction  is  lost,  there  would  probably  be  no  way  in  which  the 
complainant  could  avail  himself  of  any  benefit  from  the  depositions 
and  proceedings  taken  in  the  original  suit.  And  this  is  one  impor- 
tant point  in  which  the  proceeding  differs  from  an  entirely  new  and 
original  bill  not  in  the  nature  of  a  bill  of  revivor  or  supplemental  bill. 
The  new  bill,  whether  technically  a  bill  of  revivor,  a  supplemental 
bill,  or  an  original  bill  in  the  nature  of  a  supplemental  bill,  is  no 
more  an  original  suit  than  the  one  in  Clarke  v.  Mathewson,  but  is  in 
substance  and  effect  but  a  continuation  of  a  controversy  set  on  foot 
by  the  original  bill,  wherein  the  jurisdiction  of  the  court  had  once 
fully  attached. 

In  Dunn  v.  Clarke,  8  Pet.  1,  there  was  a  judgment  at  law  obtained 
by  one  Graham,  a  citizen  of  Virginia,  against  parties  residing  in  Ohio, 
to  recover  certain  lands  in  ejectment.     Dunn^  a  citizen  of  OhiO|  held 
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the  lands  in  trust  nnder  the  will  of  Graham,  who  had  died,  darke 
and  other  complainants,  all  citizens  of  Ohio,  brought  a  bill  in  equity 
for  a  perpetual  injunction  against  the  judgment  in  ejectment,  and  to 
obtain  a  conveyance  of  the  land.  All  the  parties  being  citizens  of  Ohio, 
a  serious  question  arose  in  the  supreme  court  as  to  whether  the  circuit 
court  had  jurisdiction.  The  supreme  court  held  that  it  had,  so  far 
as  the  action  against  Dunn,  the  representative  of  Graham,  was  con- 
cerned, although  he  was  a  citizen  of  Ohio,  on  the  ground  that,  the 
jurisdiction'  having  once  attached  in  the  ejectment  aotion,  and  the 
new  suit  in  equity  being  in  substance  a  continuation  of  the  previous 
proceedings,  rather  than  an  original  bill,  the  court  was  not  divested  of 
its  jurisdiction.  This  is  certainly  a  very  strong  case,  as  is  also  that 
of  Clarke  v.  Matheicson,  and  I  think  they  should  rule  the  one  at  bar. 

In  Freeman  v.  Howe,  24  How.  450,  the  supreme  court  held  that 
when  a  marshal  had  attached  property  under  a  process  from  the  cir- 
cuit court,  an  action  of  replevin  would  not  lie  in  the  state  court  to 
recover  it  from  his  possession.  And  the  court  puts  the  decision  on  a 
ground  very  similar  to  that  of  the  other  cases  cited,  to- wit,  that  the 
jurisdiction  of  the  court,  having  once  attached,  cannot  be  divested, 
and  that  all  questions  relating  to  the  property,  once  in  the  custody 
and  under  the  jurisdiction  of  the  court,  ipust  be  determined  by  that 
court.  On  a  like  principle  it  was  held  in  Huff  v.  Hutchinson,  14 
How.  586,  that  a  marshal,  even  after  he  had  gone  out  of  office,  was 
competent  to  sue  in  a  court  of  the  United  States,  on  an  attachment 
bond,  citizens  of  the  state  of  which  he  was  himself  a  citizen,  averring 
on  the  record  that  the  suit  is  brought  for  the  benefit  of  the  plaintiff 
in  the  original  action,  and  that  they  were  citizens  of  another  state. 

The  motion  to  dismiss  is  overruled,  and  the  complainants  are 
given  leave  4:0  file  their  supplemental  bill,  or  original  bill  in  the 
nature  of  a  supplemental  bill,  as  prayed  for  by  them. 


Covington  City  Nat.  Bank  v.  City  of  Covinoton  and  others.' 

FiKST  Nat.  Bank  v.  Same.* 

(Oireuii  Court,  D.  Kentucky.    August,  1884.' 

L  Taxation— National  Banks— Kk2»tuckt. 

The  city  of  Covington,  Kentucky,  assessed  a  tax  for  municipal  purposes 
upon  the  surplus  fund  and  undivided  profits,  the  real  estate  and  improvement 
used  as  a  banking-house,  real  estate  bought  at  Judicial  sales  for  the  purpose  of 
recovering  an  indebtedness  to  the  bank,  and  the  office  furniture  of  the  national 
banks,  complainants  herein.  The  statutes  of  Kentucky  impose  an  annual  tax 
of  50  cents  on  each  share  of  stock,  equal  to  8100,  in  any  national  bank  within 
the  state.    A  similar  tax  is  imposed  upon  state  banks  and  corporations  of  loan 

1  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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and  discount.  Other  corporations  are  assessed  upon  their  corporate  prdperty^ 
but  stockholders  are  exempted  from  listing  for  taxation  shares  in  such  corpora- 
tions. Hdd  that,  in  the  light  of  the  decisions  of  the  court  of  appeals  con- 
struing these  statutes,  the  corporate  property  of  banks  organized  under  the 
laws  of  Kentucky  is  not  taxable  beyond  the  tax  of  60  cents  per  share  of  |100, 
and  that  the  same  rule  applies  to  the  taxation  of  national  banks ;  and  there- 
fore that  the  furniture  and  real  estate  of  complainants  are  exempted  from 
such  municipal  taxation. 

2,  Bahb— Surplus  Fund  and  Undivided  PROFrra. 

When  a  state  law  taxes  shares  of  national  bank  stock,  it  taxes  the  same 
interest  of  the  stockholder  that  he  would  transfer  on  a  sale  of  his  certificate ; 
and  therefore  the  tax  of  60  cents  a  share  imposed  by  the  statutes  of  Ken- 
tucky, as  aboYe,  is  a  tax  on  'the  whole  interest  of  the  stockholder  represented 
by  his  stock,  including  his  interest  as  such  in  the  surplus  and  undivided  profits, 
as  well  as  the  authorized  capital  and  assets  of  the  bank. 

3,  Bake— FuRNiTURB  and  Real  Estate. 

The  furniture  of  national  banks  is  exempt  from  state  taxation,  because  con- 
gress has  not  permitted  it ;  while  the  real  estate  of  such  banks  may  be  sub- 
jected to  a  state  tax,  because  congress  does  permit  it. 

4,  Same— IiiLEOAii  Taxes— Injunction. 

There  is  no  doubt  of  the  jurisdiction  and  remedy  by  injunction  in  the  United 
States  courts  to  prevent  the  collection  of  illegal  taxes  upon  national  banks. 
Baton  V.  Ifai.  Bank,  101  U.  S.  143 ;  Ownminga  v.  Hat.  Bank,  Id.  163. 

In  Equity. 

Benton  d  Benton^  for  Covington  City  Nat.  Bank. 

John  F.  dt  Chas.  H.  Fiake,  for  First  Nat.  Bank. 

Wm.  Byrne,  City  Sol.,  Mr.  Roberts,  and  H.  C.  Whittaker,  for  City 
of  Covington. 

Matthews,  Justice.  The  respective  complainants  in  these  two 
bills  in  equity  are  national  banking  associations  organized  under  the 
laws  of  the  United  States,  who  seek  to  restrain  by  a  perpetual  in« 
junction  the  collection  of  certain  taxes  sought  to  be  assessed  and  col-^ 
lected  by  the  city  of  Covington  under  the  alleged  authority  of  the 
laws  of  Kentucky.  In  the  first  case,  the  amount  of  taxes  claimed  by 
the  defendant  is  (10,406.62.  It  is  made  up  by  an  assessment  for 
the  year  1881  upon  the  surplus  fund  of  the  bank  to  the  amount  of 
$100,000 ;  for  the  year  1882  on  a  surplus  to  the  amount  of  $127,550; 
for  1883  on  a  surplus  fund  and  undivided  profits  to  the  amount  of 
$131,800;  by  an  assessment,  also,  for  the  years  1880, 1881, 1882,  and 
1883  upon  the  real  estate  and  improvement  owned  by  complainant 
and  used  as  a  banking-house,  valued  at  $23,000;  and  by  an  assess- 
ment for  the  years  1881,  1882,  and  1888  upon  a  piece  of  real  estate 
valued  at  $12,000;  and  upon  another  piece  of  real  estate  for  the 
years  1880,  1881,  and  1882,  valued  at  $600.  Both  these  pieces  of 
real  estate  were  acquired  by  the  bank  at  judicial  sales  for  the  purpose 
of  recovering  and  securing  an  indebtedness  to  it.  In  case  of  the  first 
piece,  the  sale  was  finally  confirmed  October  6,  1881,  and  the  prop* 
erty  was  resold  by  the  bank,  January  28, 1882.  In  the  latter,  posses- 
sion was  finally  obtained  by  a  writ  of  possession,  March  25, 1882,  and 
the  property  was  resold  June  14,  1882.  The  rate  of  taxation  upon 
property  for  city  purposes  during  said  years  was  $1.85  upon  each 
$100  of  valuation,  and  the  amount  now  in  controversy  includes  a 
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penalty  of  15  per  cent,  for  non-payment.  In  the  second  ease,  the 
taxes  claimed  amount  to  $11,538.08,  and  are  as  follows:  Upon  sur- 
plus and  undivided  profits  for  the  year  1882  to  the  amount  of  $160,- 
000,  for  1883  to  the  amount  of  |170,000,  and  for  1884  to  $174,000; 
upon  real  estate  owned  and  used  as  a  banking-house  for  each  of  the 
said  years,  valued  at  $25,000;  and  for  office  furniture  used  by  said- 
bank  in  the  transaction  of  its  business,  $3,000;  together  with  a  pen- 
alty of  15  per  cent.  The  capital  of  each  of  the  complainant  bank- 
ing associations  is  $500,000,  divided  into  shares  of  $100  each;  and 
the  fund  described  as  surplus  and  undivided  profits  is  the  accumula- 
tion in  addition  to  the  capital  stock,  of  which  $100,000  in  each  case 
is  the  surplus  required  by  law  to  be  reserved  undivided  among  the 
stockholders;  and  the  whole  fund,  it  is  alleged  in  the  bills,  has  been 
invested  at  all  times  during  the  years  mentioned,  in  United  States 
bonds,  treasury  notes,  and  other  obligations  of  the  United  States  not 
taxable. 

The  state  legislation  which  it  is  supposed  authorizes  the  taxation 
complained  of,  is  as  follows :  The  charter  of  the  city  of  Covington, 
by  an  amendment  approved  July  1,  1858,  empowers  the  council  to 
assess  and  collect  taxes  on  real  and  personal  estate,  choses  in  action, 
and  moneys  within  the  city  and  belonging  to  its  inhabitants,  as  they 
may  designate,  and  such  as  may  be  taxable  by  the  laws  of  the  com- 
monwealth. Annual  ordinances  of  the  council  have  been  passed  for 
each  of  the  years  mentioned,  specifying  the  rate  of  the  tax  levied,  and 
directing  it  to  be  assessed  on  all  property  belonging  to  the  inhabit- 
ants of  the  city,  or  located  therein.  The  General  Statutes  of  the 
state,  prescribing  the  subjects  and  mode  of  taxation  for  state  pur- 
poses, in  section  4,  enumerate  lands,  horses,  and  gold  watches,  and 
other  items  of  personal  property,  to  be  specifically  listed  for  taxation 
by  the  assessor.  The  fifth  section  prescribes  that  the  assessors,  after 
having  taken  the  lists  required  by  the  previous  section,  shall  require 
each  person  on  oath  to  fix  the  amount  he  is  worth  from  all  sources. 
After  taking  out  indebtedness,  the  property  described  in  the  forego- 
ing list,  after  deducting  $100,  is  to  be  listed  for  taxation.  But  it  is 
expressly  prescribed  that  there  is  not  to  be  included  in  this  statement 
and  list,  bank  or  other  stock,  when  the  bank,  or  other  institution  or 
corporation  in  which  it  is  held,  is  required  to  pay  tax  on  the  same. 
Article  1  of  the  same  act,  under  the  caption  of  ''Specific  Taxation  of 
Beal  and  Personal  Estate,"  provides  for  a  tax  on  "bank  stock,  or 
stock  in  any  moneyed  corporation  of  loan  or  discount,  of  50  cents 
on  each  share  thereof  equal  to  $100,  or  on  each  $100  of  stock  therein 
owned  by  individuals,  corporations,  or  societies."  It  also  appears 
that  nearly  all  the  banks  of  this  state  are  specifically  taxed  upon 
their  stock  at  50  cents  upon  each  share  of  $100;  and  that  in  the 
charters  of  most  of  them  this  tax  is  declared  to  be  in  lieu  of  all  other 
taxes.  And,  in  construing  and  applying  a  provision  to  this  effect  in 
the  charter  of  the  Farmers'  Bank  of  Kentucky,  the  court. of  appeals 
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of  the  state,  in  Fariners*  Bank  v.  Com.,  etc.,  6  Busli.  127,  said:  "By 
a  compliance  with  the  section  last  quoted,  the  bank  was  to  be  dis- 
charged from  the  payment  of  all  and  every  other  tax.  From  the 
amplitude  of  the  language  no  other  rational  construction  can  be 
given  to  it."  It  was  accordingly  decided  in  that  ease  that  the  bank 
was  not  liable  to  be  assessed  for  taxation  for  state  or  county  pur- 
poses upon  real  estate  taken  by  it  or  purchased  by  it  in  satisfaction 
of  a  debt,  because  '*it  represents  the  assets  of  the  bank  to  its  value, 
and  is  no  more  subject  to  taxation  than  the  notes  or  bills  held  by  the 
bank,  or  the  money  in  its  vaults."  This  seems  to  be  the  established 
and  accepted  law  of  the  state.  Johnson  v.  Com,  7  Dana,  842;  ZVtM* 
tees  of  Eminence  v.  Deposit  Bank,  12  Bush,  640 ;  Com.  v.  First  Nat. 
Bank  of  LouisviUe,  4  Bush,  101;  Louisville  dk  N.  i2.  i2.  v.  Com.  1 
Bush,  255. 

The  state  law  in  force  imposing  a  tax  on  shares  of  stock  in  national 
banks,  passed  April  9,  1878,  provides  **that  an  annual  tax  of  fifty 
cents  is  assessed  and  shall  be  collected  on  each  share  of  stock  equal 
to  $100  in  any  bank  located  within  the  limits  of  the  commonwealth, 
organized  under  the  laws  of  the  United  States,  usually  denominated 
national  banks,  or  on  each  $100  of  stock  therein  owned  by  individ- 
uals, corporations,  or  societies;"  and  the  cashier  of  each  of  said  banks 
is  made  responsible  for  the  due  payment  of  the  said  tax  into  the 
treasury  of  the  state.  A  provision  precisely  similar  is  made  for  the 
taxes  imposed  upon  the  stock  of  state  banks  and  other  corporations, 
which  are  required  to  be  paid  directly  to  the  treasury  without  the  in- 
tervention of  assessor  or  collector.  Other  corporations,  such  as  rail- 
roads, gas  and  water,  toll-bridge,  and  telegraph  companies,  are  as- 
sessed for  taxation  upon  their  corporate  property.  And  in  all  such 
cases,  when  the  companies  are  required  to  report  and  pay  taxes  upon 
their  property,  the  individual  stockholders  are  not  required  to  list 
their  shares  in  such  companies  for  taxation.  A  comparison  of  the 
provisions  of  the  statutes  of  Kentucky,  in  the  light  of  the  decisions 
of  the  court  of  appeals  construing  them,  compels  the  conclusion  that 
the  corporate  property  of  banks,  organized  under  the  laws  of  Ken- 
tucky, is  not  taxable  beyond  the  tax  of  50  cents  on  each  share  of  stock 
of  $100,  and  that  the  same  rule  applies  to  the  taxation  of  national 
banks.  This  conclusion  exempts  in  the  present  cases  the  furniture 
and  real  estate  of  the  complainants,  sought  to  be  subjected  to  an  as- 
sessment for  municipal  taxation  in  the  city  of  Covington,  as  though 
it  were  similar  property  owned  by  natural  persons.  Were  it  other- 
wise as  to  the  terms  of  the  state  statutes,  the  furniture  of  the  bank 
would  still  be  exempt,  because  the  act  of  congress,  without  whose  per- 
mission it  cannot  be  taxed  by  state  authority,  has  not  permitted  it; 
while,  on  the  other  hand,  it  is  equally  clear  that  the  real  estate  of  na- 
tional banks  might  be  subjected  to  a  state  tax,  because  the  act  of 
congress  does  expressly  permit  it. 

It  is  claimed  in  argument  that  a  distinction  is  to  be  made  in  re- 
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Bpect  to  the  sorplus  fund;  or,  at  least,  to  that  part  of  it  denomi- 
nated undivided  profits,  which,  it  is  argued,  represents  a  property  in- 
terest belonging  to  the  stockholder,  subject,  like  other  property  of 
individuals,  to  taxation,  and  not  included  in  the  shares  of  stock  sep- 
arately taxed  at  50  cents  upon  each  share  of  $100.  In  respect  to 
this  interest, — undivided  profits, — ^it  is  argued  that  they  do  not  per- 
tain to  the  bank  as  an  accumulation  required  by  law,  and  therefore 
held  in  the  discharge  of  any  of  its  public  functions  so  as  to  withdraw 
it  from  the  taxing  jurisdiction  of  the  state,  but  that  they  constitute  a 
fund  in  which  the  whole  beneficial  interest  belongs  to  the  stockhold- 
ers, and  remains  undivided  purely  for  their  pecuniary  benefit;  and, 
as  the  existence  and  amount  of  that  fund  may  be  taken  into  account 
in  estimating  the  value  of  the  shares  of  stock  for  the  purposes  of  tax- 
ation, and  thus  the  undivided  profits  may  be  indirectly  taxed,  as  rep- 
resented by  the  shares,  they  may  become  the  direct  subject  of  a  tax, 
separable  and  separated  from  the  shares  of  stock.  It  is  insisted  that 
these  views  are  supported  and  justified  by  the  decision  of  the  su- 
preme court  of  New  Hampshire  in  the  case  of  First  Nat.  Bank  v.  Pe^ 
terborough^  56  N.  H.  88,  and  by  that  of  the  supreme  court  of  New 
Jersey  in  the  case  of  North  Ward  Nat.  Bank  v.  Newark^  89  N,  J.  Law, 
(10  Yroom,)  380.  In  the  first  of  these  cases  there  was  no  contro- 
versy as  to  the  state  legislation.  By  one  statute  all  shares  of  capital 
stock  of  banks  located  in  that  state,  whether  private,  state,  or  national, 
were  subject  to  be  taxed,  at  their  par  value,  to  the  owners  thereof,  in 
the  town  in  which  they  reside,  if  in  the  state;  otherwise,  in  the  town 
where  the  bank  was  located.  By  another  law,  the  surplus  capital  on 
hand,  of  banking  institutions,  was  made  liable  to  taxation  in  the  towns 
where  such  banking  institutions  were  located.  The  surplus  which 
was  involved  in  the  controversy  was  net  undivided  profits  in  excess 
of  the  amount  required  by  congress  to  be  reserved.  The  tax  in  ques- 
tion in  that  case  was  upheld  as  not  being  in  conflict  with  the  act  of 
congress;  the  grounds  of  the  opinion  appearing  to  be  that  the  undi- 
vided profits,  if  regarded  as  the  property  of  the  bank,  were  not  essen- 
tial to  the  operations  of  the  bank  as  an  agency  of  the  government  of  the 
United  States,  and  that,  as  they  might  indirectly  be  the  subject  of  a 
tax  by  taxing  shares,  not  upon  the  par  or  nominal  value,  but  upon 
the  actual  or  market  value,  it  was  mere  matter  of  form,  and  not  of 
substance,  to  tax  them  directly,  in  addition  to  the  tax  upon  the  par 
value  of  the  shares.  In  the  second  case,  that  from  New  Jersey,  the 
banking  association,  which  was  located  in  Newark;  had  been  assessed 
for  municipal  taxation  upon  its  whole  capital  stock  and  surplus.  It 
appeared  that  the  capital  stock  was  owned  by  non-residents  of  the 
state,  and  by  residents  of  places  in  the  state  other  than  Newark,  as 
well  as  by  those  residing  within  the  limits  of  that  municipality.  It 
did  not  appear  that  the  surplus  had  been  invested  in  securities  of 
the  United  States.  The  doctrine  was  asserted  by  the  court,  as  the 
result  of  decisions  by  the  supreme  court  of  the  United  States,  that 
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^the  property  merely  of  a  corporation  created  by  act  of  congress  may 
be  taxed  by  the  states,  provided  such  taxation  be  not  indirectly  a  tax 
upon  the  credit  and  secarities  of  the  federal  government.  That  this 
principle  will  apply  to  the  undivided  surplus  of  a  national  bank,  and 
to  other  investments  of  its  capital,  if  the  same  be  not  invested  in  se- 
curities of  the  federal  government,  is  apparent  from  the  cases  above 
cited.  The  states  possess  an  inherent  power  of  taxation  of  such 
property,  independently  of  any  act  of  congress.'' 

By  a  general  law  of  the  state,  stock  in  national  banks  was  taxed  to 
their  stockholders  resident  in  the  state,  in  the  townships  or  wards 
where  they  respectively  resided,  and  the  bank  was  assessed  for  stock 
owned  by  non-residents  of  the  state.  A  special  act  was  passed  which 
introduced  a  different  rule  as  to  banks  in  the  city  of  Newark^  taxing 
all  their  stock  in  that  city,  and  it  was  held  that  this  special  act  was 
repugnant  to  the  constitution  of  the  state,  which  required  in  such 
cases  a  general  and  uniform  law.  It  was  accordingly  held  to  be  void 
in  respect  to  stockholders  residing  in  that  state,  but  not  in  Newark. 
Those  residing  in  that  city  were  held  to  be  properly  taxed  there,  and, 
as  to  non-residents^  it  was  decided  that  the  tax,  though  nominally 
against  the  bank,  was  really  against  them,  and  was  properly  assessed, 
and  was  to  be  collected  through  the  bank.  "The  undivided  surplus," 
the  court  adds,  "not  being  invested  in  federal  securities,  might  have 
been  lawfully  taxed  against  the  bank,  but  the  state  law  seems  to  con- 
template that  it  is  to  be  taxed  in  connection  with  the  capital  stock  in 
the  hands  of  the  stockholders.  It  should  therefore  be  taken  into  con- 
sideration in  estimating  the  taxable  value  of  the  stock.''  It  will  be 
observed  that  under  the  New  Jersey  law  the  stock  was  taxable,  not 
at  a  fixed  sum  per  share,  but  on  a  valuation  to  which  the  general 
rate  of  taxation  was  to  be  applied.  While  it  may  be  considered  as 
settled,  as  was  said  by  the  supreme  court  of  the  United  States,  (Rail- 
road Co.  V.  Peniston,  18  Wall.  6-83,)  "that  no  constitutional  im- 
plications prohibit  a  state  tax  on  the  property  of  an  agent  for  the 
government  merely  because  it  is  the  property  of  such  agent;"  and,  as 
was  said  in  Nat.  Bank  v.  Com.  (9  Wall.  353,  etc.,)  "that  the  agen- 
cies are  only  exempt  from  state  legislation  so  far  as  that  legislation 
may  interfere  with  or  impair  their  efficiency  in  performing  the  func- 
tions by  which  they  are  designed  to  serve  that  government," — ^never- 
theless it  is  equally  true,  notwithstanding  any  expression  to  the  con- 
trary in  the  two  cases  cited  from  New  Hampshire  and  New  Jersey, 
that  congress,  when  it  creates  or  adopts  a  corporation  as  an  agency 
of  the  government  for  the  purpose  of  exercising  any  public  function, 
has  the  exclusive  right  to  judge  with  what  powers  and  privileges  it 
shall  be  endowed,  and  how  far,  if  at  all,  it  shall  be  subject  to  state 
power  or  amenable  to  state  jurisdiction,  and  that  in  case  of  national 
banks  it  has,  in  fact,  withdrawn  them  and  their  property  from  the 
domain  of  state  taxation,  except  so  far  as  it  has  been  expressly  con- 
sented that  they  may  be  taxed.    That  consent,  so  far  as  it  has  been 
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given,  is  contained  in  section  6219  of  the  Be  vised  Statates.  It  does 
not  permit  taxation  of  an;  property  belonging  to  the  bank  except  only 
its  real  estate,  as  clearly  appears  from  Rosenblatt  v.  JohnsUm^  104  U. 
S.  462.  It  does  permit  the  shares  in  any  sach  association  to  be  in- 
cluded in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  share  in  assessing  taxes  imposed  by  aathority  of  the 
state  within  which  the  association  is  located,  in  such  manner  and  in 
such  places  as  the  state  may  determine  and  direct,  subject  only  to 
two  restrictions :  that  the  taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  the  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  the  state,  and  that  the  shares  of  any  national  banking  asso- 
ciation  owned  by  non-residents  of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere.  These  are  the 
rules  prescribed  by  congress,  to  which  the  states  must  conform  in 
taxing  the  property  of  national  banks,  or  taxing  individuals  on  ac- 
count of  their  interest  in  them.  Any  state  taxation  not  within  these 
limits  is  void.  But,  as  has  already  been  shown,  the  legislation  of  Ken- 
tucky does  not  undertake  to  subject  to  taxation  any  of  the  property  of 
a  national  bank,  not  even  its  real  estate,  in  respect  to  which  congress 
has  left  it  free;  and,  consequently,  the  surplus  fund  and  undivided 
profits  considered  as  the  property  of  the  bank  are  not  subject  to  as- 
sessment for  taxation  against  the  bank. 

It  remains,  then,  to  consider  how  and  how  far  the  interest  of  the 
stockholders  in  the  surplus  and  undivided  profits  may  be  taxed,  and 
whether  it  has  been  taxed  to  any  extent  by  the  law  of  Kentucky.  In 
the  New  Hampshire  case,  supra,  it  will  be  observed  that  a  tax  was  im- 
posed on  shares  of  stock  at  their  par  value,  and  additional  tax  at  the 
same  rate  upon  the  undivided  profits,  and  this  was  sustained  as  .be- 
ing in  substance  a  tax  on  the  shares  at  a  value  enhanced  by  that  of 
the  undivided  profits;  while  in  the  New  Jersey  case  the  tax  on  the 
undivided  profits  was  allowed  on  the  same  principle  in  estimating  the 
taxable  value  of  the  stock,  as  the  state  law  seemed  to  contemplate 
that  it  should  be  taxed  in  connection  with  the  capital  stock  in  the 
hands  of  the  stockholders.  The  act  of  congress  permits  the  taxation 
of  the  shares  of  the  stock,  but  does  not  specify  at  what  rate  nor  on 
what  valuation.  The  only  limitation  in  this  respect  is  that  the  tax- 
ation upon  them  shall  not  be  at  a  greater  rate  than  is  assessed  on 
other  moneyed  capital  in  the  hands  of  individual  citizens  of  the  state. 
Subject  to  this  limitation,  it  was  held  in  Hepburn  v.  School  Directors, 
23  Wall.  480,  that  such  shares  might  be  taxed  at  their  current  mar- 
ket value  at  the  place  where  the  bank  is  located,  even  though  that 
should  be  above  their  par  value,  because,  as  the  oourt  said,  ''it  is 
not  the  amount  of  money  which  is  invested  which  is  wanted  for  tax- 
ation, but  the  amount  of  moneyed  capital  which  the  investment  rep- 
resents for  the  time  being;"  and  this  amount  being  the  amount  of 
moneyed  capital  employed  by  the  bank,  may  have  been  increased  by 
accumulated  profits,  which  would  give  additional  valuet  to  the  shlureB 
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of  the  stockholders.  So,  in  People  v.  CqmWs  of  Taxes,  94^  U.  S.  416, 
the  rale  of  valuing  the  shares  at  their  full  and  true  value,  as  they  (the 
assessors)  would  appraise  the  same  in  payment  of  a  just  debt  due 
from  a  solvent  debtor,  prescribed  by  a  New  York  statute,  was  sus- 
tained.    The  court  said : 

"The  appraisement  included  the  reserve  fund,  which  is  as  much  a  part  of 
the  property  of  the  bank  and  goes  to  fix  the  value  of  the  shares  equally  as  if 
it  were  not  called  by  that  name^  but  remained  a  part  of  the  specie,  bills  dis- 
counted, or  other  funds  of  the  bank  undistinguished  from  the  general  mass." 

When,  therefore,  a  state  statute  taxes  the  shares  of  a  stockholder 
at  their  actual  or  market  or  full  value,  that  necessarily  includes  such 
value  beyond  its  par  or  nominal  value  as  is  imparted  to  the  stock  by 
the  fact  that  the  bank  has  a  surplus  fund  or  undivided  profits.  The 
interest  which  congress  has  left  subject  to  taxation  by  the  states  un- 
der the  limitations  prescribed,  and  which  is  a  distinct,  independent 
interest  in  property  held  by  the  shareholder,  like  any  other  property 
that  may  belong  to  him,  is  that  interest,  as  defined  in  Van  Allen  v. 
The  Assessors,  3  Wall.  573,  which  "entitles  him  to  participate  in  the 
net  profits  earned  by  the  bank  in  the  employment  of  its  capital,  dur- 
ing  the  exi^tence  of  its  charter,  in  proportion  to  the  number  of  its 
shares,  and  upon  its  dissolution  or  termination  to  his  proportion  of 
the  property  that  may  remain  of  the  corporatien  after  the  payment 
of  its  debts;''  and  (page  587)  it  includes  for  taxation  the  whole  inter- 
est of  the  shareholder,  such  as  would  pass  to  a  purchaser  of  his  shares 
on  a  transfer  of  his  certificate.  So,  when  a  state  law  taxes  shares  of 
national  bank  stock,  it  taxes  the  same  interest  of  the  stockholder  that 
he  would  transfer  on  a  sale.  The  state  may  tax  them  at  their  actual 
value  or  at  their  market  value,  or  at  any  other  value  ascertained  by 
some  fixed  rate  of  appraisement  which  does  not  violate  the  act  of 
congress.  In  the  present  cases,  the  law^of  Kentucky  imposes  a  tax 
of  50  cents  on  each  share  of  |100  of  the  capital  stock  of  national  as 
it  does  of  state  banks.  Shares  of  $100,  intended  in  that  legislation, 
is  meant  to  describe  the  nominal  division  of  the  capital  stock  as  spec- 
ified in  the  acts  and  charter  of  organization.  Speaking  of  this  stat- 
ute, the  supreme  court  (9  Wall.  353)  says : 

''What  the  legislature  intended  to  say  was  that  we  Impose  a  tax  on  the 
shares  held  by  individuals  or  other  corporations  in  banks  in  this  state.  The 
tax  shaU  be  at  the  rate  of  fifty  cents  per  share  of  $100.  If  the  shares  are  only 
equal  to  $50,  it  will  be  twenty-five  cents  on  each  share.  If  they  are  equal 
to  $500,  it  will  be  $2.50  on  each  share.  The  rate  is  regulated  so  as  to  be 
equal  to  fifty  cents  on  each  share." 

It  follows,  therefore,  that  the  tax  of  50  cents  a  share  is  a  tax  on  the 
whole,  interest  of  the  stockholder,  represented  by  his  stock,  including 
his  interest,  as  such,  in  the  surplus  and  undivided  profits,  as  well  as 
the  authorized  capital  and  assets  of  the  bank. 

Upon  the  question  of  jurisdiction  and  remedy  by  injunction,  referred 
to  in  the  argument,  it  is  unnecessary  to  do  more  than  refer  to  Pelton 
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v.  National  Bank,  101  U.  S.  143^  and  Cummings  y.  National  Bank, 
Id.  153, 

In  conformity  with  these  views,  decrees  will,  be  entered  in  these 
cases  in  favor  of  the  complainants,  respectively,  granting  the  injonc* 
tion  prayed  for. 

See  Exchange  Nat.  Bank  v.  Miller^  19  Fed.  Bbp.  878,  and  note»  SSL— [Ed. 


Cawlet  v.  Johnson  and  others. 

Sams  o.  Fetebson. 

{Cirauu  Courts  W.  D.  WUcomin.    August,  1884., 

Adverse  Possession — Receipt  of  Receiver  of  LAin>-OFFiGB  —  Written  In* 
BTRUMENT—CbNVBtANCE— Wisconsin  Rev.  St.  1878,  $  4211. 

The  receipt  issued  bj  the  receirer  of  the  land-office  upon  pajment  of  the 
purchase  price  of  land  to  the  goyernment,  containing  a  description  of  the  land, 
constitutes  such  a  conveyance  of  the  premises  as  section  4211  of  the  Wisconsin 
Revised  Statutes  of  187d  contemplates  as  a  proper  foundation  for  a  10-years' 
adverse  possession. 

At  Law. 

Wm.  J5.  Jarvis  and  Henry  G.  Whitney,  for  plaintiff. 

Thomas  dt  Fuller,  for  defendants. 

BuNN,  J.  These  are  actions  of  ejectment  brought  by  the  plain- 
tiff, a  citizen  of  Illinois,  against  the  defendants,  who  are  citizens  of 
Wisconsin,  to  recover  80  acres  of  land  lying  in  the  connty  of  Craw- 
ford. Defense  in  both  cases:  adverse  possession  for  10  years  un- 
der a  written  instrument  according  to  section  4211,  Bev.  St;  Wis. 
To  prove  his  title,  the  plaintiff  introduced  in  evidence  the  receipt 
of  the  receiver  of  the  land-office  at  La  Crosse,  for  the  land,  issued 
to  the  plaintiff  on  November  16,  1854.  Also  a  patent  from  the 
government,  issued  to  the  plaintiff  on  April  15,  1856,  making  a 
complete  title  from  the  United  States  government  of  the  land  in 
question,  subject  to  the  defendants'  defense  of  adverse  possession. 
The  defendants,  to  substantiate  their  defense,  introduced  a  receiver's 
receipt,  in  the  usual  form,  issued  at  the  same  land-office  to  one 
French  White,  dated  April  26, 1856,  for  the  same  land,  at  the  price 
of  $100,  together  with  an  assignment  of  the  same  in  writing  upon 
the  back  of  said  receipt,  and  duly  acknowledged  and  witnessed,  to 
one  J.  M.  Hill,  dated  the  twenty-eighth  day  of  September,  1857.  De- 
fendants also  proved  that  said  HiU  purchased  the  land  in  good  faith 
of  White,  paying  therefor  other  lands  lying  in  the  state  of  Ohio, 
valued  at  $300,  and  immediately  went  into  possession  of  the  same,  and 
commenced  clearing  and  making  improvements,  and  building  a  house. 
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claiming  tiUe  under  his  conveyanoe  and  purchase  from  French 
White,  exclusive  of  any  other  right,  and  paying  the  taxes  upon  the 
land, — he  and  the  defendants,  his  grantees, —  and  improving  the 
same  continuously  for  a  period  of  19  years  and  upwards,  prior  to 
the  commencement  of  this  action. 

No  patent  was  ever  issued  to  White  or  Hill,  or  his  grantees,  but 
about  the  same  time  the  patent  was  issued  to  the  plaintiff,  Gawley, 
in  1856,  the  entry  of  the  land  by  White  was  canceled  by  the  depart- 
ment  at  Washington,  but  notice  thereof  was  never  given  to  White  or 
those  holding  under  him,  nor  was  the  purchase  money  paid  by  White 
for  the  land  returned  or  paid  back.  There  is  no  doubt,  from  the  evi- 
dence of  Hill  and  the  defendants,  that  he  paid  full  value  for  the  land 
and  went  into  possession  in  perfect  good  faith,  claiming  title  under 
the  receiver's  receipt  to  White,  and  the  written  assignment  thereof 
to  him,  exclusive  of  any  other  right,  and  that  Hill  and  his  grantees, 
the  defendants  in  these  two  cases,  have  occupied  the  land,  breaking, 
fencing,  building,  and  making  other  valuable  improvements,  and  pay- 
ing the  taxes  ever  since  the  fall  of  1857,  and  for  a  period  of  27  years, 
to  the  present  time,  and  19  years  prior  to  the  commencement  of  the 
action;  Hill  occupying  from  1857  to  1873,  and  the  defendants  since 
that  time,  under  deeds  from  him, — ^the  defendant  Johnson  occupy- 
ing one  40,  and  the  defendant  Peterson  the  other. 

The  only  question  in  the  case  is  whether  the  land-office  receipt 
and  written  assignment  to  Hill  constitute  such  a  conveyance  of  the 
premises  as  the  statute  contemplates  as  a  proper  foundation  for  a 
10-years'  adverse  possession.  This  question  arose  in  this  court  some 
two  years  ago  in  this  same  case,  upon  an  objection  to  the  introduc- 
tion of  the  receipt  and  assignment  in  evidence,  and,  without  much 
argument  or  consideration,  it  was  ruled  that,  as  the  receipt  was  not 
a  conveyance,  and  did  not  purport  to  be  a  conveyance,  of  the  land, 
but  only  a  receipt  for  the  purchase  price,  it  could  not  be  said  that 
the  defendant  entered  under  claim  of  title,  exclusive  of  any  other 
right,  founding  such  claim  upon  a  written  instrument,  as  being  a 
conveyance  of  the  premises  in  question.  Upon  a  fuller  consideration 
of  the  question,  I  am  now  satisfied  that  my  former  ruling  was  wrong, 
and  I  am  glad  of  this  opportunity  to  correct  the  mistake  in  that  case, 
now  submitted  with  the  other,  upon  a  second  trial,  provided  for  by 
the  statute  in  ejectment. 

Section  4211,  Rev.  St.  Wis.,  provides  that — 

''When  the  occupant,  or  those  under  whom  he  claims,  entered  intolhe  pos- 
session of  any  premises  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  some  written  instrument  as  being  a  conveyance  of 
the  premises  in  question,  «  «  «  and  that  there  has  been  a  continual  oc- 
cupation and  possession  of  the  premises  included  in  such  Instrument,  •  ♦  ♦ 
or  of  some  paH;  of  such  premises,  under  said  claim,  for  ten  years,  the  premises 
so  Included  shall  be  deemed  to  have  been  held  adversely." 

And  section  4215  provides  that — 
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"An  adverse  possession  of  ten  years  under  section  4211  ♦  ♦  ♦  shaJl 
constitute  a  bar  to  an  action  for  the  recovery  of  such  real  estate  so  held  ad« 
versely,  or  of  the  possession  thereof. " 

I  am  now  satisfied  that  the  payment  6t  the  purchase  price  for  land 
to  the  government,  and  the  issuing  of  a  receipt  thei:efor  by  the  re- 
ceiver of  the  lahd-ofSce,  containing  a  description  of  the  land,  trans- 
fers to  the  purchaser  a  clear  and  complete  equitable  title,  and  an 
inchoate  legal  title,  such  as  will  entitle  him  to  the  immediate  posses- 
sion of  the  land,  and  enable  him  to  protect  his  possession  and  inter- 
est by  actions  of  trespass,  waste,  or  ejectment;  and,  this  being  so, 
that  the  receipt  is  such  a  conveyance  as  is  contemplated  by  the  stat- 
ute, upon  which  a  claim  of  title  may  be  foundied  as  being  a  convey- 
ance  of  the  premises^  If  ejectment,  which  calls  for  the  title,  may  be 
maintained  upon  the  evidence  of  a  receiver's  receipt  alone,  without 
a  patent,  it  must  follow  that  the  receipt  is  a  written  instrument  un- 
der which  title  may  be  claimed  as  being  a  conveyance  of  the  premises. 
It  is  primarily  a  question  of  what  the  law  of  Wisconsin  is,  as  that 
must  govern.  The  statute  was  borrowed  from  the  law  of  New  York, 
(see  2  Bev.  St.  1829,  p.  294,  §  9,)  from  which  it  was  transferred  with 
only  a  change  in  the  period  of  adverse  holding, — ^from  12  to  10  years, 
— and  when  adopted  here  had  already  received  a  construction  by  the 
highest  courts  of  that  state,  which  must  be  considered  as  being  adopted 
as  part  and  parcel  of  the  statute  here. 

In  the  case  of  La  Frombois  v.  Jackson,  8  Cow.  589,  it  was  held  that 
a  claim  of  title  under  an  executory  contract  for  the  sale  of  land,  the 
consideration  being  paid,  was  a  sufficient  claim  of  title  to  constitute 
an  adverse  possession;  and  the  same  doctrine  was  reaffirmed  in  Briggs 
V.  Prosser,  14  Wend,  227,  and  in  Fosgate  v.  Herkimer  Manufg  Co. 
12  Barb.  352,  which  last  case  holds  that  when  the  consideration  is 
paid,  the  agreement  is  tantamount  to  a  deed  as  the  foundation  for 
adverse  possession.  I  take  it  that  the  same  doctrine  must  apply  to 
a  receiver's  receipt,  which,  although  not  a  technical  conveyance  any 
more  than  the  other,  transfers  the  same  interest  that  would  be  con- 
veyed by  a  paid-up  contract,  which  is  the  entire  equitable  and  sub- 
stantial interest  in  the  land,  with  an  inchoate  legal  title,  accompa- 
nied with  the  right,  without  anything  further  being  done  to  a  formal 
and  technical  conveyance,  which  is  intended  to  constitute  the  final 
evidence  and  muniment  of  legal  title,  and  the  issuing  of  which  is  a 
ministerial  act. 

The  statutes  of  Wisconsin  make  a  receiver's  receipt  evidence  of 
legal  title,  and  speak  of  it  as  a  conveyance.  Section  4165  makes  it 
presumptive  evidence  of  title.  Section  2235  provides  for  their  being 
recorded  with  any  assignment  indorsed  thereon  in  the  same  manner 
as  other  conveyances,  and  the  definitions  of  the  term  "conveyance," 
contained  in  sections  2242  and  2326,  undoubtedly  include  them. 

In  Bracken  v.  Preston,  1  Pin.  (Wis.)  365,  it  was  held  "that  the 
i^atent  was  not  an  indispensable  muniment  of  title;  that,  as  between 
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individuals,  by  the  above  statute  (section  4165)  the  receiver's  re- 
ceipt is  legal  evidence  of  title,  and  that  ejectment  might  be  main- 
tained upon  it.  And  aside  from  this  statutory  provision,  such  is  held 
by  the  general  current  of  authority  to  be  their  effect  at  common  law; 
that  the  receiver's  receipt  gives  the  immediate  right  to  the  posses- 
sion, and  the  exclusive  dominion  over  the  land,  with  the  power  to 
oust  any  intruder  by  due  course  of  law;  that  the  purchaser,  when  he 
has  paid  his  money  and  taken  his  receipt,  has  done  all  in  his  power 
to  complete  the  purchase,  and  that  the  land  from  that  time  is  taken 
from  the  market,  and  designated  and  set  aside  for  the  purchaser's 
use;  that  the  receiver's  receipt  is  as  binding  upon  the  government  as 
a  patent,  the  issuing  of  which  is  a  ministerial  act  which  conveys  no 
new  or  substantial  claim  or  interest  in  the  land.  Of  course,  the  cer- 
tificate is  liable  to  be  canceled  by  the  government  in  case  the  sale 
was  improperly  made,  but  no  more  so  than  a  patent.  Either  a  cer- 
tificate or  patent  may  be  recalled  or  canceled  in  case  the  government 
has  previously  sold  the  land.  But  the  certificate,  as  fully  as  the 
patent,  conveys  all  the  substantial  interest  of  the  government  in  the 
land,  with  an  inchoate  legal  title,  which  may  be  aliened,  will  descend 
to  heirs,  instead  of  executors,  or  be  subject  to  judgments  or  other 
liens,  and  be  sold  upon  execution,  and  the  title  divested  or  transferred 
in  the  same  manner  as  auy  other  legal  title.  SeeGoodlet  v.  Smithson, 
6  Port.  245;  Wright  v.  Swan^  6  Port.  84;  CavenderY.  Smithy  8  Greene, 
(Iowa,)  349;  Carroll  v.  Safford,  3  How.  441;  Cavender  v.  Smith,  5 
Iowa,  157;  Astrom  v.  Hammond,  3  McLean,  107;  Wirth  v.  Branson, 
98  U.  8.  118;  Thomas  v.  Marshall,  Hardin,  22;  Stark  v.  Sta/rrs,  6 
Wall.  402;  Frisbie  v.  Whitney,  9  Wall.  187;  Barney  v.  Dolph,  97 
U.  8.  652;  Copley  v.  Riddle,  2  Wash.  C.  C.  354;  Simmons  v.  Wagner, 
101  U.  8.  260;  Irvine  v.  Sim's  Lessee,  8  Dall.  425;  Lessees  of  Penns 
V.  Klyne,  1  Wash.  C.  C.  207. 

Such  being  the  established  doctrine  as  to  the  interest  in  the  land 
conveyed  to  the  purchasers  upon  the  full  payment  of  the  purchase 
price,  and  the  issuing  of  the  receiver's  receipt,  it  requires  no  great 
stretch  of  reasoning  to  conclude  that  such  receipt  is,  within  the  true 
intent  and  meaning  of  the  statute  of  limitations,  such  a  written  in- 
strument as  will  support  the  claim  of  an  adverse  possession.  Under 
the  statute,  it  is  not  essential  that  the  written  instrument  should 
constitute,  in  itself,  an  Actual  title  or  conveyance,  but  only  one  upon 
which  may  be  founded  a  claim  of  adverse  possession  as  being  a  con* 
veyance. 

In  Hannibal  dt  St.  J.  R.  Co.  v.  Clark,  68  Mo.  371,  which  is  a  case 
precisely  like  this  in  all  essential  facts,  the  supreme  court  of  that  state 
held  that  the  statute  ran  upon  such  a, receipt,  which  gave  color  of 
title  in  connection  with  the  adverse  possession  of  a  part  of  the  land 
in  the  name  of  the  whole,  so  as  to  vest  the  title  of  the  whole  tract 
in  the  purchaser,  and  that  the  cancellation  of  the  receipt  by  the  de- 
partment^ a  knowledge  of  which  was  not  brought  home  .tp  the  pujij- 


Digitized  by 


Google 


496  FEDEBAli  BEPOBTEB. 

chaser,  did  not  destroy  his  color  of  title.  The  court  also  expresses  a 
doubt  whether,  if  sach  notice  of  cancellation  had  been  given,  it  would 
make  any  difference.  But  neither  in  that  case  nor  these  is  it  neces- 
sary to  determine  that  question.  It  is  not  at  all  a  question  of  whether 
the  certificate  of  entry  in  fact  conveyed  a  good  title,  there  having  been 
a  previous  entry  of  the  land  by  another  person,  but  whether  the  stat- 
ute of  limitations  has  run  upon  the  plaintiff*^  claim. 

The  statute  of  limitations  being  one  of  repose,  it  is  simply  a  ques- 
tion whether  the  plaintiff,  tliough  he  had  good  title  in  the  beginning, 
can  lie  by  upwards  of  19  years,  or  within  a  few  months  of  20  years, 
which  is  the  general  limitation  upon  real  actions  in  Wisconsin,  when 
the  adverse  holding  is  not  under  a  written  instrument,  suffering  the 
defendants  to  enter  upon  wild  and  uncultivated  land,  grub,  clear,  and 
break  it  up,  inclose  it  by  substantial  inclosures,  build  buildings  and 
reside  upon  it  with  their  families  as  their  own,  all  the  while  claiming 
title  in  good  faith  under  their  purchase,  having  paid  full  value  for 
the  land,  and  the  taxes  from  year  to  year  during  all  this  time,  the 
plaintiff  never  so  much  as  notifying  the  defendants  of  his  claim,  and 
then  come  in  and  say :  '* All  this  is  true,  but  the  written  instrument 
under  which  you  held  not  being  a  conveyance  of  the  land,  I  will  divest 
you  of  your  interest  and  possession." 

My  coDclusion  is  that,  having  failed  to  speak  for  so  long  a  time 
when  he  might  have  spoken,  he  should  not  be  permitted  to  do  it  now, 
and  that  there  must  be  a  judgment  for  the  defendants  in  both  cases. 


Fasoal  and  others  v,  Sullivan,  Collector,  etc, 
{Circuit  Oourtf  D.  California.    September  1, 1884.)    • 

L  Tariff  Laws— Rboulattoks  of  Cit8tom8  Offices. 

The  secretary  of  the  treasury,  with  a  view  to  facilitate  the  work  of  collectors 
of  the  port,  may  not  make  such  regulations  as  would  seem  to  negative  existing 
laws. 

2.  Bame—Iacpobtatiok  of  MmsRAL  Waters— Fboof  Requirbd  as  to  Thbib 
Nature. 

Under  the  laws,  the  importation  of  natural  mineral  waters  is  permitted  free 
of  duty.  Under  these  circumstances,  an  importer  is  not  restricted  to  a  certifi* 
cate  of  the  owner  of  the  spring  in  showing  the  character  of  the  waters  im- 
ported. 

At  Law. 

Page  d  EeUe^  for  plaintiff. 

S.  Q.  Hilhorn,  U.  S.  Atty.,  for  defendant. 

Sawyer,  J.  This  is  an  action  to  recover  an  excess  of  duties  al- 
leged to  have  been  unlawfully  exacted  by  the  collector  of  the  port  of 
San  Francisco  on  natural  mineral  waters  imported  into  the  United 
States.    Plaintiffs  imported  50  cases  of  mineral  waters  in  bottles 
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from  Liverpool,  England.  The  waters  are  alleged  to  be  ''natural 
mineral  waters/'  and  the  demurrer  admits  the  allegation  to  be  true. 
The  appraisers  examined  the  goods,  and  determined  and  reported 
them  to  be  natural  mineral  waters.  The  ooUeotor  refused  to  pass 
them  as  natural  mineral  waters,  on  the  ground  that  the  certificate  of 
the  owner  or  manager,  of  the  spring  producing  them,  that  they  were 
such,  did  not  accompany  the  invoice,  which  certificate  the  importers 
represented  to  the  collector  that  it  was  impossible  to  obtain.  The 
collector,  acting  under  the  regulations  prescribed  by  the  secretary  of 
the  treasury  on  April  9,  1879,  refused  to  receive  any  other  evidence 
than  the  prescribed  certificate  of  the  character  of  the  waters,  and  de- 
manded and  collected  duties  upon  them  as  artificial  mineral  waters, 
which  duties  are  much  higher  than  those  on  natural  mineral  waters, 
the  latter  being  free,  except  as  to  duties  collected  on  the  bottles  con- 
taining them.  The  regulation  of  the  secretary  under  which  the  col- 
lector acted  is  as  follows : 

"Decision  2,978,  dated  September  18,  1876,  requires  that  invoices  of  im- 
ported waters  claimed  to  be  natural  mineral  waters  be  accompanied  by  cer- 
tificates from  the  shippers  that  the  water  embraced  in  such  invoice  is  in  fact 
natural  mineral  water,  and  specifying  the  spring  from  which  produced. 
For  the  better  protection  of  the  revenue  against  the  importation  of  artificial 
waters  under  the  name  of  natural  waters,  the  certificate  above  mentioned 
toill  Tiereafter  be  made  by  tJhe  oumer  or  manager  of  the  spring,  instead  of  t?ie 
shipper f  as  heretofore,'* 

The  regulation  is  claimed  by  the  United  States  to  have  been  adopted 
under  the  authority  of  section  251,  Bev.  St.,  which  provides  that  the 
secretary  of  the  treasury  "shall  prescribe  forms  of  entries,  oaths, 
bonds,  and  other  papers,  and  rules  and  regulations  not  inconsistent 
tcith  law,  to  be  used  under  and  in  the  execution  and  enforcement  of 
the  various  provisions  of  the  internal  revenue  laws,  or  in  carrying 
out  the  provisions  of  law  relating  to  raising  revenue  from  imports,  or 
to  duties  on  imports,  or  to  warehousing;  he  shall  give  such  directions 
to  collectors,  and  prescribe  such  rules  and  forms  to  be  observed  by 
them,  as  may  be  necessary  for  the  proper  execution  of  the  law." 

The  only  question  is  whether,  under  this  provision  of  the  statute, 
the  secretary  was  authorized  to  make  the  regulation,  and,  being 
made,  whether  the  determination  that  the  waters  are  artificial  min- 
eral waters,  in  consequence  of  the  absence  of  the  prescribed  certifi- 
cate, is  now  conclusive  on  the  rights  of  the  importer.  That  the  sec- 
retary cannot  impose  restrictions  not  authorized  by  law,  was  held  in 
Morrill  v.  Jones,  106  U.  S.  466;  8. 0.  1  Sup.  Ct.  Rep.  423.  Bo,  also, 
in  Balfour  v.  SuUivan,  8  Sawy.  648;  S.  C.  17  Fed.  Ebp.  231.  In 
Campbell  v.  U.  S.  107  U.  S-  410,  S.  0.  2  Sup.  Ct.  Rep.  759,  the  su- 
preme court  very  clearly  intimate  that  the  regulations  made  by  the 
secretary,  under  the  assumed  authority  granted  to  him,  must  be  rea- 
sonable,  and,  if  they  are  unreasonable,  that  they  will  be  void,  and 
should  not  be  enforced  by  the  courts.  Says  the  court : 
v.21p,no.8— 32 
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"It  would  be  a  curious  thing  to  hold  that  congress,  after  dearly  defining 
the  right  of  the  importer  to  receive  drawback  upon  subsequent  exportation 
of  the  imported  article  on  which  he  had  paid  duty,  had  empowered  the  secre* 
tary,  by  legulations  which  might  be  proper  to  secure  the  government  against 
fraud,  to  defeat  totally  the  right  which  congress  had  granted.  If  the  regu* 
lations  of  themselves  worked  such  a  result,  no  court  would  hesitate  to  hold 
them  invalid*  as  being  altogether  unreasonable. " 

A  regulation  may,  perhaps,  be  reasonable  and  proper,  so  far  as  the 
practical  administration  of  the  office  of  the  collector  is  conoerned, 
provided  the  determination  made  by  the  collector  in  pnrsaance  of 
such  regulation  be  not  conclusive  on  the  ultimate  rights  of  the  im- 
porter. In  this  case,  for  example,  to  guard  against  frauds  and  to  facil- 
itate the  due  administration  of  the  customs  laws,  it  may,  perhaps,  be 
proper  for  the  secretary  of  the  treasury  to  require  the  prescribed  cer- 
tificate of  the  owner  or  manager  of  the  spring  producing  the  water 
as  the  only  prima  facie  evidence  upon  which  the  collector  shall  act, 
thereby  putting  the  importer  who  declines  or  fails  to  furnish  the  cer- 
tificate to  the  inconvenience  of  correcting  in  the  courts,  where  the 
means  of  ascertaining  the  truth  are  more  efficient  than  any  in  the 
collector's  office,  any  error  resulting  from  his  refusal  or  neglect  to 
conform  to  the  regulations  for  the  government  and  convenient  admin- 
istration of  the  affairs  of  the  collector's  office.  But  whether  the  secre- 
tary can  prescribe  rules  as  to  the  character  and  competency  of  evidence 
that  shall  be  binding  upon  the  courts,  or  that  shall  conclude  the  rights 
of  the  importer,  and,  in  effect,  ultimately  and  conclusively  change 
the  rate  of  duties  fixed  by  congress  upon  articles  which  may  be  law- 
fully imported  into  the  United  States,  is  another  question.  While  I 
am  not  prepared  to  say  that  the  regulation  in  question  is  not  a  rea- 
sonable one  for  a  proper,  convenient,  and  speedy  administration  of 
the  collector's  office,  I  do  not  think  it  was  intended,  or,  if  it  had  been 
so  intended,  that  it  was  in  the  power  of  the  secretary^  by  means  of 
it,  to  make  the  action  of  the  collector  under  it  ultimately  conclusive 
upon  the  rights  of  the  importer,  or  to  thereby,  in  effect^  change  the 
rate  of  duties  prescribed  by  the  act  of  congress. 

If  such  is  intended  to  be  the  effect,  the  rule,  it  seems  to  me,  would 
be  wholly  unreasonable  and  void  on  that  ground.  It  would  empower 
the  collector,  in  the  guise  of  a  rule  of  evideiice,  to  change  the  rate  of 
duties  established  by  the  acts  of  congress.  It  would  empower  him  to 
enact,  as  well  as  administer,  laws.  Natural  mineral  waters  are  au- 
thorized to  be  imported  by  the  act  of  congress  without  any  duty  what- 
ever, except  the  duty  required  to  be  paid  upon  the  bottles,  as  bottles, 
containing  them.  There  is  no  other  limit  or  restriction  put  upon  the 
importation  by  the  statute.  Any  one,  so  far  as  the  statutes  are  con- 
cerned, may  go  into  the  open  markets  of  the  world,  purchase  na.tural 
mineral  waters,  and  import  them  into  the  United  States  upon  pay- 
ing the  prescribed  duties  upon  the  bottles  containing  them.  But  it 
may  be  impossible  to  obtain  the  certificate  of  the  owner  or  manager 
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of  the  spring  prodacisf^  the  waters,  after  they  have  been  bottled,  left 
the  spring,  become  an  article  of  commerce,  and  scattered  in  the  trade 
throughout  the  markets  of  Europe  and  the  world.  And  this  condi- 
tion of  things  was  represented  to  the  collector  by  the  importer  to 
exist  in  respect  to  the  mineral  waters  in  question.  The  owner  of 
the  spring  might  absolutely  refuse  to  make  the  certificate  after  the 
waters  have  left  his  spring,  and  gone,  as  articles  of  commerce,  into 
the  markets  of  the  world.  It  would  not  be  in  the  power  of  pur- 
chasers in  the  European  markets  to  compel  such  a  certificate,  and, 
in  such  cases,  it  would  be  difficult  to  procure  it  from  the  owner,  even 
if  he  were  willing  to  furnish  it. 

Indeed,  it  would  seem  to  be  impracticable  to  furnish  such  certifi- 
cate. How  could  the  owner  of  the  spring  verify  the  character  of  the 
water,  wherever  it  might  be  found  in  the  markets  of  the  world,  and 
furnish  a  certificate  to  be  appended  to  the  invoice  by  any  purchaser 
desiring  to  import  it  in  larger  or  smaller  quantities  ?  To  furnish  a 
certificate  to  general  purchasers,  at  the  time  of  sale  at  the  springs,  to 
be  appended  to  the  invoices  by  purchasers  in  .the  general  markets  of 
the  world  for  exportation,  would  be  to  intrust  the  whole  matter  to 
the  exporter  oc.  shipper,  and  this,  at  best,  would,  in  effect,  be  but  the 
certificate  of  the  party  shipping,  and  appending  it  to  the  invoice  at 
the  time  of  exportation,  rather  than  that  of  the  owner  of  the  spring. 

To  establish  and  adhere  to  the  prescribed  rule,  as  conclusive  in 
the  courts  of  the  rights  of  the  importer,  would  be  to  enable  the  own- 
ers of  springs  to  prevent  entirely  the  exportation  to  the  United 
States  of  any  of  the  waters  of  natural  mineral  springs  by  anybody, 
except  such  as  should  be  bought  for  the  purpose  directly  from  them- 
selves, except  upon  payment  of  the  much  higher  rate  of  duties  im- 
posed by  the  statute  on  artificial  mineral  waters,  thus  discouraging 
the  importation  of  the  pure  mineral  waters,  and  encouraging  that  of 
cheaper  and  deleterious  artificial  compounds.  Under  such  a  rule 
any  party  might  well  afford  to  pay  the  owner  of  a  valuable  mineral 
spring  a  large  bonus  to  secure  a  monopoly,  upon  his  own  terms,  of 
the  exportation  of  its  waters  to  the  United  States.  The  law  itself 
specifically  permits  the  importation  of  natural  mineral  waters  free 
of  duty  upon  the  waters,  and  it  prescribes  no  exclusive  kind  of  evi- 
dence as  to  the  character  of  the  waters.  If  the  secretary  of  the  treas- 
ury can  provide  by  rule  that  only  a  certain  class  of  evidence  of  the 
character  of  the  mineral  waters  shall  be  received,  and  that  the  rule 
shall  be  binding  upon  the  courts,  as  well  as  upon  the  collectors  in 
the  due  administration  of  their  offices,  and  be  ultimately  conclusive 
upon  the  rights  of  importers,  then,  by  a  mere  instruction  for  the 
guidance  of  collectors,  he  can  change  the  general  law  of  the  land  as 
to  the  competency  of  evidence,  and  indirectly  abrogate  the  statutes 
permitting  the  importation  of  natural  mineral  waters  free  of  duty. 
To  require  a  class  of  evidence  which  is  not  in  the  power  of  the  im- 
porter of  the  natural  mineral  waters,  purchased  in  the  open  markets 
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^  u'  ^s'aI^^  Io  i>rodaoe,  would  be  to  put  an  insnrmountable  obstrne- 
.> .«  u  ):^^  vrnkT  of  their  importation,  and,  in  effect,  deny  the  right,  to 
^ ;  V  vwiv  bui  the  owner  of  the  spring,  to  import  at  all. 

\\  :ul^  the  regolation  may,  perhaps,  be  a  proper  one  (I  am  not 
VU'i^inHl  to  hold  that  it  is  not)  for  the  convenient  administration  of 
ia0  oudtoms  laws  by  the  collectors  of  ports,  it  wonld  be,  in  my  jadg- 
ui^nt,  wholly  unreasonable  to  make  it  oonclnsive  upon  the  rights  of 
ihe  parties  when  they  appeal  to  the  courts  of  the  country  to  recover 
the  excess  of  duties  in  fact  exacted  and  paid;  and,  in  my  judgment, 
no  authority  is  vested  in  the  secretary  to  give  the  regulation  any 
such  effect.  To  give  it  such  effect  would  be  to  change  the  law  of  the 
land  as  to  the  competency  of  evidence,  and  the  statutes  prescribing 
the  rate  of  duties  that  shall  be  collected.  If  the  law  of  the  land,  in 
this  instance,  can  be  thus  changed  by  an  arbitrary  rule  adopted  by 
the  secretary  of  the  treasury,  I  do  not  perceive  why  it  might  not  in 
like  manner  be  changed  in  any  other  particular  relating  to  the  ad- 
ministration of  the  treasury  department. 

The  demurrer  admits  the'  truth  of  the  allegation  of  the  complaint 
that  the  waters  in  question  are  in  fact  natural  mineral  waters.  That 
being  so,  the  duties  collected  are  in  excess  of  the  amount  required  by 
the  statute,  and  the  plaintiffs  are  entitled  to  recover  the  excess  ex- 
acted and  paid.  The  rule  of  the  secretary  can  furnish  no  defense  to 
the  action. 

The  demurrer  is  overruled,  with  leave  to  answer  on  the  usual 
terms  in  30  days. 


AusTBiAN  V.  Gut. 

{(Xr&uii  (hurt,  W.  D.  Wiseonnn.    August,  1884.) 

1.  MUKIOIPAL  COUFOBATIOMS— ORQAKIZATION  OF  ToWK  OF  ASHLAKD— WlB.  RbT. 

Bt.  1868. 

The  organization  of  the  town  of  Ashland,  in  Ashland  county,  Wisconsin,  was 
valid  and  legal,  although  the  orders  of  the  county  board  in  setting  apart  cer- 
tain territory,  and  designating  the  boundaries  thereof,  to  form  said  town,  were 
not  in  the  exact  language  of  the  statute.    Wis.  Rev.  St.  1858,  o.  13,  ^  28,  30. 

2.  Same— CollatbraIj  Attack— Action  to  Set  Aside  Tax  Deed. 

Where  the  original  orders  orfi:anizing  a  town  are  invalid,  after  the  lapse  of  a 
period  of  more  than  10  years,  the  vaUdity  of  such  organization  and  its  author- 
ity to  levy  taxes  cannot  be  questioned  collaterally  in  a  proceeding  by  the  al- 
leged owner  of  town  lots  to  remove  a  cloud  on  his  title  caused  by  a  tax  deed 
issued  to  a  purchaser  at  a  tax  sale  for  taxes  levied  by  such  town. 

At  Law. 

WUIU  d  Willard,  for  plaintiff,  with  S.  V.  Pinney,  of  counsel. 
Tompkins  d  Merrill,  for  defendant. 

BuNN,  J.     This  is  an  action  of  ejectment  brought  by  the  plaintiff, 
a  citizen  of  Minnesota,  against  the  defendant,  a  citizen  of  Kansas, 


Digitized  by 


Google 


AUBTBUN  V.  GUT.  601 

to  recover  certain  village  lots  sitaate  in  Anstrian's  addition  to  the 
village  of  Ashland,  in  Ashland  coanty,  Wisconsin.  It  is  stipulated 
that  the  plaintiff  shows  a  complete  title  to  the  lots  in  question,  sub- 
ject to  the  defendant's  defense,  who  claims  to  hold  the  same  by  vir- 
tue of  certain  tax  deeds  issued  to  the  county  of  Ashland  under  a 
sale  of  said  lots  for  the  general  state,  county,  and  town  taxes  for  the 
years  1873,  1875,  and  1876,  levied  by  the  town  of  Ashland,  in  said 
county.  It  also  appears  that  the  tax  deeds  under  which  the  defend- 
ant holds  are  fair  and  valid  upon  their  face,  and  that  the  statute  of 
limitations  provided  by  the  laws  of  Wisconsin  for  bringing  ejectment 
to  recover  the  lands  had  run  upon  the  deeds  prior  to  the  commence- 
ment of  the  action  on  September  22,  1883. 

The  plaintiff,  to  avoid  the  tax  deeds  under  which  the  defendant 
claims  title,  attacks  the  organization  of  the  town  of  Ashland,  alleg- 
ing such  organization  to  be  invalid,  and  that  there  was  consequently 
no  authority  for  levying  the  taxes.  The  evidence  bearing  upon  this 
issue  is  contained  in  the  stipulation  of  the  parties  on  file,  presenting 
among  other  things,  a  copy  of  the  record  of  the  board  of  county 
supervisors  of  Ashland,  appertaining  to  the  setting  off  and  organiza- 
tion of  said  town  by  such  board.  By  this  record  it  appears  that  the 
first  action  of  the  board  was  taken  on  May  27,  1872.  I  quote  such 
parts  of  the  record  as  bear  upon  this  question : 

*'  Mat  27»  1872.  At  a  special  meeting  of  the  coanty  board  of  supervisors  of 
Asbland  county,  held  this  twenty-seventh  day  of  May,  1872,  for  the  purpose 
of  organizing  the  new  board  lately  elected  in  April  last,  and  also  for  to  de- 
cide and  take  into  consideration  the  application  of  the  settlers  or  citizens  of 
the  newly-settled  portion  of  the  town  of  La  Pointe,  now  residing  in  Ashland 
and  its  additions,  for  to  set  off  as  a  separate  town  organization,  to  be  called 
the  town  of  Ashland,  in  the  county  of  Ashland,  in  the  state  of  Wisconsin, 
the  whole  of  the  members  of  the  new  board  being  present,  viz.,  John  W. 
Bell,  etc.,  [naming  all  the  membera  of  the  board,]  the  clerk  lately  elected 
being  absent,  Mr.  Le  Montferand  and  Joseph  Beille  were  appointed  by  the 
board  as  clerks  of  the  meeting,  to  record  their  proceedings  and  decisions  of 
the  meeting,  which  were  as  follows:  That  after  due  consultation  it  is  mu- 
tually understood,  ordered,  and  decreed  that  the  following  described  bound- 
aries are  hereby,  by  the  action  of  this  board,  set  off  as  a  separate  town,  to  be 
called  the  town  of  Ashland,  and  that  the  legal  voters  residing  upon  the  lands 
hereby  set  off  are  hereby  authorized  to  hold  a  first  election  to  elect  their  re- 
spective officers  on  the  twenty-seventh  day  of  June  for  the  town  of  Ashland, 
after  publishing  the  necessary  notices,  according  to  the  now-existing  laws, 
namely,  within  the  limited  boundaries:  Bounded  on  the  south  by  the  south 
line  of  town  forty-six,  (46,)  on  the  east  by  the  Indian  reservation,  on  the 
west  by  Bayfield  county  line,  and  on  the  north  by  the  northern  line  of  town- 
ship No.  forty-eight,  (48.) 

'*  June  10,  1872.  At  a  special  meeting  of  the  county  board  held  this  tenth 
day  of  June,  1872,  for  the  purpose  of  reconsidering  the  action  of  the  board 
on  the  twenty-seventh  day  of  May  last,  in  relation  to  the  setting  off  and  or- 
ganizing the  town  of  Ashland,  the  board  being  all  present,  Mr.  Le  Montferand 
was  appointed  clerk  pro  tern  for  the  purpose  of  recording  the  proceedings  of 
this  meeting. 

"  It  appealing  to  the  board  that  they  have  not  set  off  sufficient  territory  to  ere- 
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ato  or  raise  a  sufficient  revenue  to  support  said  organization,  and  make  the 
necessary  improvements,  etc.,  requisite  in  a  new  town,  it  is  hereby  ordered 
and  decreed  that  the  following  townships  be  added  to  and  annexed  to  the  de- 
cree of  the  twenty-seventh  day  of  May  last,  for  the  purpose  therein  men- 
tioned, namely,  townships  numbered  forty-five  and  forty-four  of  range  four 
west,  and  that  the  election  of  the  town  officers  be  held  at  the  store  of  James 
Wilson,  in  the  town  of  Ashland,  on  the  twenty-fourth  day  of  June,  1872,  in 
accordance  with  the  decree  of  May  27, 1872. 

"July  2, 1872.  At  a  special  meeting  of  the  county  board  of  supervisors  of 
Ashland  county,  held  on  the  second  day  of  July,  A.  D.  1872,  John  TV.  Bell, 
chairman,  John  Stewart,  supervisor,  and  Joseph  Beille,  clerk  of  the  board, 
being  present,  and  the  meeting  being  duly  organized,  after  due  consideration 
it  was  ordered  and  decreed  that  the  following  described  territory  be  set  off 
as  a  new  town,  to  be  named  the  town  of  Ashland,  viz.:  Townships  44,  45, 
and  47,  in  range  4;  also  fractional  township  48,  in  range  4,  in  Ashland  county; 
and  that  the  legaJ  voters  therein  are  hereby  authorized  and  empowered  to 
hold  an  election  at  the  office  of  J.  M.  Matthews,  in  the  town  of  Ashland,  on 
the  thirteenth  day  of  July,  1872,  for  the  purpose  of  electing  the  respective 
town  officers  requisite  for  a  full  town  organization;  said  meeting -to  be  held 
in  accordance  with  the  now-existing  laws  in  regaid  to  town  organization. 
The  action  of  the  board  this  day  takes  precedence  of  all  prior  actions  in  re- 
lation thereto." 

There  are  no  further  proceedings  touching  the  organization  of  the 
town  until  the  annual  meeting,  held  November  10,  1874..  On  that 
day  the  following  was  had : 

'*  The  petition  for  the  readjustment  of  the  boundaries  of  the  respective  towns 
'  was  taken  up  and  considered.  The  following  resolution  was  presented  by  W. 
R.  Durfee:  •  Ordered  and  determined,  by  the  county  board  of  supervisors  of 
Ashland  county,  that  there  be,  and  hereby  is,  set  off  from  the  town  of  La 
Pointe,  and  added  to  the  town  of  Ashland,  all  the  following  described  terri- 
tory, to- wit:'  *'    [Here  follows  a  Ipng  description  of  the  townships  set  off  .J 

The  next  record  is : 

"Makch  27, 1875.  The  county  board  of  supervisors,  pursuant  to  adjourn- 
ment, met  at  the  county  office,  March  27th,  at  9  a.  m.  There  were  present, 
J.  W.  Bell,  chairman;  S.  S.  Tifleld,  supervisor;  Chas.  H.  Pratt,  county  clerk. 
S.  S.  Fifield  presented  the  following  resolution,  which  was  adopted :  <  Be- 
solved,  by  the  county  board  of  supervisors  of  the  county  of  Ashland,  that 
they  do  order  and  determine  that  there  be,  and  hereby  is,  set  off  from  the 
town  of  La  Pointe,  and  annexed  to  the  town  of  Ashland,  the  following  terri- 
tory, to-wit:  All  of  township  forty-three  (43)  north,  range  four  (4)  west;  all 
of  township  forty-five  (45)  north,  range  three  (8)  west;  all  of  township  forty- 
four  (44)  north,  range  three  (3)  west;  all  of  township  forty-three  (48)  north, 
range  three  (3)  west;  all  of  township  forty-five  north,  range  two  (2)  west; 
all  of  township  forty-four  (44)  north,  range  two  (2)  west;  all  of  township 
forty-three,  (43,)  range  two  (2)  west;  all  of  township  forty-five  (45)  north, 
range  one  (1)  west;  all  of  township  forty-three  (43)  north,  range  one  (1) 
west, — and  the  same  is  hereby  declared  to  be  a  part  of  the  town  of  Ashland, 
in  the  county  of  Ashland." 

The  next  record  is  as  follows : 

"April  20,1875.  Minutes  of  a  special  meeting  of  the  board  of  supervis- 
ors of  the  county  of  Ashland  called  according  to  law,  and  held  at  the  county 
clerk's  office  on  the  twentieth  day  of  April,  1875,  at  9:15  a.  m.  Present.  W. 
B.  Durfee,  Ashland,  supervisor;  J.  W,  Bell,  La  Pointe,  supervisor;  J.  II. 
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Shutt,  county  clerk.  On  motion  of  Mr.  Bell,  W.  B.  Durfee  was  chosen  chair- 
man for  the  ensuing  year.  The  action  of  the  board  at  the  annual  meeting  held 
November  14,  1874,  setting  off  certain  territory  from  the  town  of  La  Pointe, 
and  annexing  it  to  the  town  of  Ashland,  was  considered,  and  amended  to  read 
as  follows:  'It  is  ordered  and  determined,  by  the  county  board  of  supervis- 
ors of  Ashland  oftunty,  that  there  be,  and  is  hereby,  set  off  from  the  town  of 
La  Pointe,  and  annexed  to  the  town  of  Ashland,  all  the  following  described 
territory,  to- wit:  [Here  follows  a  description  of  the  townships  set  off.]  And 
that  all  the  following  described  territory  be,  and  is  hereby,  set  off  from  the 
town  of  Ashland  and  annexed  to  the  town  of  La  Pointe,  to-wit:'  [Here  fol- 
lows a  description  of  lands  added  to  the  town  of  La  Pointe.]  The  board  of 
supervisors  of  Ashland  county  do  order  and  determine  as  follows:  '  That 
from  and  after  the  publication  of  this  order  the  town  of  Ashland  shall  com- 
prise and  contain  the  following  townships  and  territory,  to-wit:' "  [Here  fol- 
lows a  description  of  the  township,  with  a  further  order  describing  the  ter- 
ritory to  be  contained  in  the  town  of  La  Pointe,  also.  J 

1.  After  a  careful  study  of  the  above  record,  though  there  are 
Borne  informalities  in  the  proceedings,  the  court  is  of  opinion  that  it 
shows  the  legal  organization  and  existence  of  the  town  of  Ashland, 
and  a  consequent  authority  to  levy  the  taxes  in  question. 

By  the  laws  of  Wisconsin  the  assessment  of  real  estate  is  made 
between  the  first  day  of  May  and  the  last  Monday  in  June,  when  the 
board  of  review  meet.  As  will  be  noticed,  all  of  the  above  proceed- 
ings of  the  county  board  of  Ashland  county,  directed  to  the  organiza- 
tion of  the  town  of  Ashland,  or  looking  to  a  recognition  by  the  county 
board  of  its  existence  as  a  town  by  virtue  of  any  former  proceedings, 
were  had  prior  to  the  month  of  May,  1875,  after  which  time  the  last 
two  taxes  were  assessed  and  levied.  The  action  of  the  county  board 
of  May  27,  1872,  and  July  2,  1872,  were  all  prior  to  the  levying  of 
the  first  tax  in  May  or  June,  1873. 

The  plaintiff's  objections  to  the  legality  of  the  organization  of  the 
town  are  substantially : 

(1^  That  the  various  orders  of  the  county  board,  looking  to  that  end,  are 
not  in  the  form  prescribed  by  law,  and  have  no  enacting  clause;  (2)  that 
they  are  not  ordei*s  proper,  purporting  to  be  in  the  present  tense,  but  were 
recitals  of  what  was  done  in  the  past;  (8)  that  they  do  not  disclose  in  them- 
selves the  authority  by  virtue  of  which  they  were  made;  (4)  that  the  pro- 
visions of  section  31  of  chapter  13  of  the  Bevised  Statutes  of  Wisconsin  for 
1858,  requiring  the  distribution  of  newspapers  containing  the  publication  of 
the  said  orders,  were  not  complied  with;  (5)  that  the  first  order  of  May  27th 
does  not  designate  the  place  of  holding  the  first  town  meeting. 

There  are  other  objections,  but  these  are  of  the  substance,  and  all 
that  I  care  to  notice. 

Among  the  special  powers  conferred  upon  county  boards  by  section 
28  of  chapter  13  of  the  Bevised  Statutes  of  1858,  is  the  one  "to  set 
off,  organize,  vacate,  and  change  the  boundaries  of  towns  in  their 
respective  counties.  *  *  *  And  section  30  provides  for  the  pub- 
lication of  all  orders  made  under  section  28.  Section  29  provides 
that  all  orders  and  d^terminations  by  which  the  provisions  of  the 
next  preceding  seQtioQ.(28)  ^hall  be  carried  into  effect,  shall  be  ii) 
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the  ordinary  form  of  laws  passed  by  the  legislature  of  the  state,  and 
shall  commence  as  follows:  "The  board  of  supervisors  of  the  county 
of do  order  and  determine  as  follows." 

In  Smith  v.  Sherry,  54  Wis.  114,  S.  0.  11  N.  W.  Eep.  465,  the 
supreme  court  of  Wisconsin  held  that  the  above  prov^ons,  prescrib- 
ing the  form  and  publication  of  the  order,  are  mandatory,  and  must 
be  substantially  followed.    The  order  in  that  case  was: 

''Ou  motion  of  Carl  Schmidt  the  board  of  supervisors  do  order  and  deter- 
mine that  town  28,  range  14,  be  attached  to  the  town  of  Herman  for  town 
purposes,  and  that  town  28,  range  13,  be  attached  to  the  town  of  Seneca  for 
town  purposes." 

In  that  case  the  order  was  not  published,  and  the  court  say  that 
they  are  of  the  opinion  that  the  attempt  to  attach  the  to^mship  in 
question  to  the  town  of  Seneca,  by  the  unpublished  order  and  deter- 
mination referred  to,  was  ineffectual  to  accomplish  the  purpose.  The 
court  in  their  opinion  seem  to  base  their  decision  mainly  upon  the 
fact  of  the  order  not  being  published  as  required  by  law,  which  was 
certainly  a  substantial  ground  for  the  conclusion  reached,  and  I 
think  the  decision  turned  upon  that  question,  rather  than  on  the 
form  of  the  order.  But  they  say,  also,  that  the  order  passed  was  not 
in  the  form  prescribed,  but  substantially  different,  and  that  it  at- 
tempted to  attach  one  piece  of  territory  to  one  town  and  another  to 
another  town  on  mere  motion.  This  is  all  that  is  said  in  regard  to 
the  form  of  the  order,  and  whether  the  court,  if  the  order  had  been 
properly  published,  would  have  held  it  void  because  adopted  on  the 
motion  of  a  member  of  the  board,  we  cannot  know.  I  cannot  think 
the  court  would  have  so  held,  provided  the  order  had  been  in  other 
respects  in  the  form  prescribed,  and  had  been  published,  because 
these  matters  are  usually  brought  up  for  consideration  by  the  board 
in  that  manner,  and  there  would  seem  to  be  no  valid  reason  why 
they  should  not  be.  And  in  the  previous  case  of  Hart  v.  Oladwell, 
49  Wis.  172,  S.  C.  5  N.  W.  Eep.  323,  such  an  order,  adopted  upon 
motion,  was  held  valid.  The  decision,  of  course,  was  made  with 
reference  to  the  facts  of  the  case.  Perhaps  a  safer  objection  to  the 
form  of  the  order  in  that  case  would  be  that  it  does  not  appear  to 
have  been  adopted  by  the  board  of  supervisors  of  the  county  of 
Shawano.  I  have  referred  to  this  decision  more  particularly  as  it 
is  relied  upon  by  the  plaintiff  as  an  authority  in  point  in  this  case, 
to  show  that  the  various  orders  of  the  county  board  of  Ashland 
county  were  invalid  and  ineffectual.  Undoubtedly  the  court  was 
right  in  holding  that  the  provisions  of  the  statute  requiring  a  publi- 
cation of  the  order  before  it  should  take  effect,  were  mandatory  and 
must  be  substantially  complied  with.  Perhaps,  also,  the  provision 
in  regard  to  the  particular  form  of  the  order  is  mandatory.  If  so^ 
the  question  in  the  case  at  bar  would  be,  has  the  statute  in  regard 
to  the  form  of  the  order  been  substantially  complied  with  ?  and  if  not, 
has  the  subsequent  repeated  recognition  of  the  existence  of  the  town 
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of  Ashland  by  the  oonnty  board  oured  the  original  defect  in  the  or- 
der  organizing  the  town  ? 

It  is  stipulated  that  the  orders  were  published,  but  that  the  copies 
of  the  papers  containing  such  publication  were  not  distributed  by  the 
clerk  of  the  board  to  the  various  town  clerks,  as  provided  by  section 
31.  But  this  provision  the  supreme  court  held,  in  State  v.  Pierce,  85 
Wis.  93,  directory  merely,  and  that  a  non-compliance  did  not  vitiate 
the  proceedings.  Now,  let  us  return  to  the  record  of  proceedings  and 
look  at  the  first  order  of  May  27,  1872. 

This  record  shows  clearly  the  authority  to  be  the  county  board  of 
the  county  of  Ashland,  and  the  order  of  such  board  is:  '*That  after 
due  consideration  it  is  mutually  understood,  ordered,  and  decreed," 
etc.  This  is  certainly  not  a  literal  compliance  with  the  form  pre- 
scribed  by  the  statute.  But  is  it  not  a  substantial  compliance  ?  The 
words  of  the  statutory  form  are  "* ordered  and  determined.**  In  the 
order  made  it  is  **under8tood,  ordered,  and  decreed.*'  If  the  word 
"understood"  may  be  rejected  as  surplusage,  will  not  the  words  "or- 
dered and  decreed"  mean  the  same,  and  pass  in  the  place  of  "ordered 
and  determined?"  The  question  may  not  be  free  from  doubt,  but 
would  it  be  wise  for  this  court  to  put  so  strict  a  construction  upon 
such  a  statute,  and  to  interpret  it  in  such  a  literal  way  as  to  hold 
such  an  order  void,  when  words  are  used  of  substantially  the  same 
signification?  Should  the  word  "understood"  vitiate  the  order?  I 
think  not;  and  that  the  words  "ordered  and  decreed,"  as  used  here, 
are  substantially  of  the  same  import  as  the  words  "ordered  and  de- 
termined." 

In  Hart  v.  Gladwell,  49  Wis.  172,  S.  C.  5  N.  W-  Rep.  323,  there 
was  a  proceeding  under  this  same  section  to  alter  a  state  road  run- 
ning  through  Chippewa  county,  and  the  board  of  supervisors  ap- 
pointed a  committee  to  view  and  report.  The  committee,  instead  of 
viewing  and  reporting,  assumed  to  make  the  contemplated  change, 
caused  a  survey  to  be  made,  and  filed  an  order  for  such  change,  and 
the  question  was  whether  the  action  of  the  committee  had  been 
adopted  by  the  board.     The  court,  by  Chief  Justice  Cole,  says : 

''The  evidence  as  to  the  proceedings  of  the  board  shows  that  at  the  meet- " 
ing  of  June  14,  1878,  Supervisor  Hemmelsbuck  moved  that  the  report  of  the 
*  road  committee  be  accepted  and  the  committee  discharged,  which  motion 
was  carried.' " 

Here  it  seems  the  whole  business  was  done  upon  motion,  as  in 
Smith  V.  Skerry,  but  the  court  held  the  proceeding  valid,  and,  in  com- 
menting upon  the  form  of  the  order,  say : 

"This  may  not  be  the  language  which  one  experienced  in  parliamentary 
proceedings  would  use  in  a  resolution  for  adopting  a  report  as  the  act  of  the 
board;  but  there  can  be  no  doubt  that  this  was  the  intent  and  object  of  the 
resolution.  The  whole  proceedings  of  the  committee  in  respect  to  changing 
the  road,  causing  a  survey  thereof  to  be  made,  and  making  an  order  laying 
out  the  new  road,  were  all  before  the  board  for  consideration,  and  were  ap- 
proved and  adopted.    It  will  not  do  to  apply  to  the  orders  and  resolutions  of 


Digitized  by 


Google 


506  FEBBBAL  SEPOBTHB* 

such  bodies  nice  verbal  criticism  and  strict  parliamentary  distinctions,  be- 
cause the  business  is  transacted  generally  by  plain  men  not  familiar  with  par* 
liamentary  law.  Therefore  their  proceedings  must  be  liberally  construed  in 
order  to  get  at  the  real  intent  and  meaning  of  the  body.*' 

In  this  language  and  doctrine  this  coort  fully  concurs,  and,  apply- 
ing the  same  doctrine  to  the  case  at  bar, — and  I  think  it  an  author- 
ity  quite  in  point,  being  made  under  the  same  statute  by  the  court 
who  has  the  best  right  to  interpret  it, — ^it  seems  tolerably  clear  that 
the  original  order  of  the  board  of  May  27,  1872,  was  a  valid  order. 
See,  also.  State  v,  Crawford  Co.  39  Wis.  596.  As  to  the  objection 
that  this  order  does  not  fix  the  place  of  holding  the  town  meeting,  it 
is  enough  to  say  that  this  would  not  vitiate  the  proceedings,  as  the 
place  might  be  designated  afterwards,  as  was  done  by  the  subsequent 
orders  of  the  county  board.  There  is  nothing  in  the  law  requiring  it 
to  be  done  in  the  same  order.  The  act  of  June  10,  1872,  adding 
more  territory,  is  the  first  subsequent  recognition  by  the  board  of  the 
existence  of  the  new  town  of  Ashland. 

The  order  of  July  2, 1872,  is,  in  form,  substantially  as  thai  of  May 
27th,  and  is  intended  to  take  the  place  of  the  former  proceedings 
touching  the  organization  of  the  town.  It  is  objected  to  this  order 
that  it  runs  partly  in  the  past  tense,  "^was  ordered  and  decreed/*  in- 
stead of  "m  ordered  and  determined;'*  but  this  is,  probably,  a  mere 
clerical  error,  as  in  the  subsequent  part  of  the  order  a  return  is  made 
to  the  present  tense,  "are  hereby  authorized"  in  place  of  "were  hereby 
authorized."  It  would  be  trifling  to  hold  that  mere  mistakes  of 
grammar  should  invalidate  such  proceedings.  I  think  the  order 
valid,  but  if  invalid  and  inefifectual  for  the  purpose  of  creating  a  town 
or  adding  new  territory,  it  must  also  be  inv^did  for  the  purpose  of 
vacating  a  town  already  created  by  the  previous  order,  if  such  town 
was  so  created. 

^Tbere  is  less  objection  to  the  form  of  the  subsequent  orders  of  No- 
vember 10, 1874,  March  25, 1875,  and  April  20, 1875.  Indeed,  that 
of  April  20, 1875,  seems  quite  unobjectionable  in  form.  It  is  as  fol- 
lows, omitting  the  description  of  territory :  "The  board  of  supervisors 
of  the  county  of  Ashland  do  order  and  determine  as  follows :  That 
from  and  after  the  publication  of  this  order  the  town  of  Ashland  shall 
comprise  and  contain  the  following  territory  and  townships,  to- wit." 
But  it  is  said  these  late  ordinances  do  not  purport  to  create  and 
organize  the  town  of  Ashland,  but  only  to  assume  its  previous  exist- 
ence by  adding  and  detaching  territory,  and  defining  its  boundaries. 
This  is  true,  but  I  think  they  constitute  a  clear  and  unmistakable 
recognition  of  the  previous  existence  of  such  town  by  a  body  who 
had  full  legislative  power  to  create  it,  and,  as  such,  have  the  effect  to 
cure  any  irregularity  in  their  previous  action  setting  off  such  town. 
SupWs  La  Pointe  v.  O'MaUey,  47  Wis.  332;  S.  C.  2  N.  W.  Eep.  632. 
And  if  the  board  had  power,  in  the  first  instance,  to  organize  the 
town,  it  would  probably  have  power,  by  a  subsequent  ordinance,  to 
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ratify  such  defective  organization.  Hart  v.  Oladwell,  supra,  where 
the  court  say:  ''As  the  board  had  the  power  to  grant  full  authority 
in  the  first  instance,  upon  familiar  principles,  it  might  ratify  and 
confirm  the  unauthorized  acts  of  its  committee,  as  it  did  do.''  It  also 
appears  that  the  existence  of  such  town  has  been  recognized  by  the 
state  in  different  forms :  (1)  By  receiving  its  quota  of  taxes  for  the 
past  12  years,  and  making  no  question  ia  all  that  time  of  the  legal- 
ity of  its  organization ;  (2)  by  chapter  74,  Gen.  Laws  1883,  §§  5,  6, 
attaching  certain  territory  to  it,  and  providing  for  the  adjustment  of 
certain  indebtedness.     See  Bow  v.  Allenstown,  34  N.  H.  351. 

2.  It  is  stipulated  in  the  record  that  at  the  time  of  the  organiza- 
tion of  Ashland  county  only  two  towns  existed  in  the  territory  in- 
cluded, by  the  legislature  therein,  to-wit.  La  Fointe  and  Bayport; 
that  the  town  organization  of  said  town  of  Bayport  ceased  to  exercise 
any  of  the  functions  of  a  town  in  January,  1867,  and  no  town  organ- 
ization known  as  the  town  of  Bayport  has  since  that  time  exercised, 
or  claimed  to  exercise,  the  functions  of  a  town,  but  the  so-called 
town  of  Ashland  has  exercised  undisputed  control  over  all  the  terri- 
tory formerly  comprised  in  said  town  of  Bayport  ever  since  July, 
1872;  that  the  taxes,  for  the  non-payment  of  which  the  tax  sales  were 
made  under  which  defendant  claims  title,  were  assessed  and  levied 
by  and  under  the  authority  of  certain  persons,  styled  in  such  tax 
proceedings  oj£cials  of  the  county  of  Ashland  and  of  the  town  of 
Ashland,  and  said  persons  were  at  such  times  exercising  all  the  func- 
tions of  such  officers,  and  claiming  to  be  such  officials,  and  recog- 
nized as  such;  that  the  town  so  attempted  to  be  organized  has  exer- 
cised all  the  powers,  functions,  and  franchises  of  a  town,  and  been 
recognized  as  the  town  of  Ashland  by  the  officers  of  said  county  and  the 
public,  and  has  acted  as  a  town  ever  since  July,  1872,  and  all  the 
persons  acting  officially  in  said  tax  proceedings  exercised  the  func- 
tions proper  to  the  several  offices  which  they  claimed  to  hold. 

Under  these  circumstances,  the  question  is  distinctly  presented 
whether — ^supposing  the  original  orders  creating  the  town  of  Ashland 
to  be  so  defective  and  irregular  as  to  be  invalid  for  that  purpose,  in 
the  first  instance — the  plaintiff,  after  such  a  lapse  of  time,  can  ques- 
tion the  legality  of  the  organization  of  the  town  in  a  collateral  pro- 
ceeding; and,  after  a  pretty  thorough  consideration  of  the  question, 
the  court  is  of  opinion  that  he  cannot. 

And  without  stopping  to  discuss  the  question,  as  this  opinion  is 
already  much  longer  than  I  intended  it  should  be,  I  shall  content  my- 
self with  referring  to  some  of  the  authorities  I  have  consulted  in  the 
examination  and  decision  of  this  case. 

I  do  not  find  much  real  conflict  in  the  cases  on  this  question, 
though  none  of  them  presume  to  fix  any  certain  time  after  which  such 
organization  cannot  be  questioned  collaterally,  and  no  doubt  it  would 
be  unwise  if  not  impossible  for  the  court  to  make  any  general  rule  on 
the  subject,  as  each  case  must  be  governed  in  part  by  its  own  cir- 
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cumstances.  In  this  case  the  town  of  Ashland  organized  under  the 
orders  of  the  board  of  supervisors,  assuming  to  create  such  town,  in 
July,  1872,  and  has  exercised  all  the  powers  and  functions  of  a  town 
de  facto  since  that  time,  and  for  upwards  of  11  years  previous  to  the 
time  of  the  commencement  of  this  action,  in  September,  1883,  has 
all  that  time  been  recognized  by  the  county  board  of  supervisors  of 
Ashland  county,  and  by  the  state  and  public  at  large,  as  one  of  the 
towns  of  the  state,  has  been  for  that  time  acting  uxider  color  of  law, 
and  its  existence  never  questioned  by  the  state.  In  these  circum- 
stances  it  would  at  first  view  be  strange  indeed  if  a  private  party  in 
a  collateral  proceeding  could  question  its  corporate  existence. 

Chapter  54,  Gen.  Laws  Wis.  1883,  passed  six  months  prior  to  the 
commencement  of  this  action,  provides,  among  other  things,  that  "ev- 
ery town  shall  be  considered  and  held  to  be  and  to  have  been  duly  or- 
ganized, which  has  exercised  or  which  shall  hereafter  exercise  the 
powers,  functions,  and  franchises  of  a  town  for  a  period  of  two  years;" 
and,  further,  that  ''the  validity  of  any  order,  ordinance,  or  proceed- 
ing purporting  to  organize  or  set  oS  any  new  town,  or  to  change  the 
boundaries  of  any  existing  town  or  towns,  may  be  tested  by  certiorari^ 
or  any  other  proper  proceeding  brought  directly  for  the  purpose  of 
vacating  such  order,  ordinance,  or  proceeding  by  a  proper  officer  or 
by  any  person  owning  taxable  property  in  any  town  purporting  to  be 
so  organized,  set  off,  enlarged,  or  diminished,  at  any  time  within  two 
years  after  the  date  of  such  order,  ordinance,  or  proceeding,  or  within 
60  days  after  the  publication  of  this  act,  in  cases  wherein,  the  two 
years  above  limited  shall  have  elapsed  prior  thereto,  or  shall  expire 
during  said  60  days,  and  not  thereafter.  No  such  order,  ordinance, 
or  proceeding  shall  in  anywise  be  called  in  question  in  any  action  or 
proceeding,  except  one  brought  directly  for  that  purpose  within  the 
time  above  limited,  and  except  in  the  case  wherein  such  order,  ordi- 
nance, or  proceeding  shall  have  been  vacated  by  a  court  of  competent 
jurisdiction." 

It  is  objected  to  this  act  that  the  limitation  of  60  days  is  invalid, 
as  not  giving  a  reasonable  time  to  bring  an  action  directly  to  test  the 
validity  of  the  proceedings.  Allowing  this  to  be  so,  it  does  not  follow 
that  the  other  provisions  of  the  act  are  inoperative.  The  statute  is 
not  simply  a  statute  of  limitation.  The  first  provision  is  of  a  cura- 
tive character,  which  the  legislature  undoubtedly  might  make.  The 
other  provision,  that  no  such  order,  ordinance,  or  provision  shall  in 
anywise  be  called  into  question  in  any  action  or  proceeding  except 
one  brought  directly  for  the  purpose,  seems  to  be  only  a  legislative 
affirmance  and  recognition  of  the  general  rule  of  the  common  lalw  on 
the  subject  as  settled  by  the  weight  of  authority.  At  any  rate,  it  shows 
the  legislative  policy  of  the  state  upon  the  subject,  which  it  is  the  duty 
of  the  courts  to  respect.  See  Sherry  v.  Gilmore,  58  Wis.  324;  8.  C.  17 
N.  W.  Bep.  252;  Dillon,  Mun.  Corp.  (3d  Ed.)  61;  People  v.  Me\h 
nard,  15  Mich.  470;  Mendota  v.  Thompson,  20  111.  197;  HamiUim  v. 
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Carthage,  24  HI,  22;  Tisdale  v.  Minonk,  46  111.  9;  Stuart  v.  School- 
diet.  No.  i,  Kalamazoo,  30  Mioh.  70 ;  SchooUdist.  y.  Joint  Boards  27 
Mich.  3;  Rumsey  v.  People,  19  N.  Y.  41;  City  o/Sf.  Loui«  v.  Shields, 
62  Mo.  247;  Town  of  Geneva  v.  CoZ«,  61  111.  397;  Cooley,  C!onst,  Lim. 
(6th  Ed.)  311. 

In  Stuart  v.  SchooUdist.  30  Mich.  69,  which  was  an  action  brought 
by  a  private  party  against  a  school-district  nominally  to  restrain  the 
collection  of  taxes  levied  by  the  district,  bat  really  to  call  in  question 
the  corporate  existence  of  such  school-district,  Judge  Goolbt  uses  the 
following  language,  which  seems  quite  applicable  to  the  case  at  bar : 

"To  require  a  municipal  corporation,  after  so  long  an  acquiescence,  to  de- 
fend in  a  mere  private  suit  the  irregularity,  not  only  of  its  own  action,  but 
even  of  the  legislature  that  permitted  such  action  to  be  bad,  could  not  be 
justified  by  the  principles  of  law,  much  less  by  those  of  public  policy.  We 
may  justly  take  cognizance  in  these  cases  of  the  notorious  fact  that  munici- 
pal action  is  often  exceedingly  informal  and  irregular,  when  after  all  no 
wrong  or  illegality  has  been  intended,  and  the  real  purpose  of  the  law  has  . 
been  had  in  view  and  been  accomplished,  so  that  it  may  be  said  the  spirit  of 
the  law  has  been  kept  while  the  letter  has  been  disregarded.  We  may  also 
find  in  the  statutes  many  instances  of  careless  legislation  under  which  mu- 
nicipalities have  acted  for  many  years  until  important  Interests  have  sprung 
up  which  might  be  crippled  and  destroyed  if  then,  for  the  first  time,  matters 
of  form  in  legislative  action  were  suffered  to  be  questioned.  If  every  mu- 
nicipality must  be  subject  to  be  called  into  court  at  any  time  to  defend  its 
original  organization  and  its  franchises  at  the  will  of  any  dissatisfied  citizen 
who  may  feel  disposed  to  question  them,  and  subject  to  dissglution,  perhaps, 
or  to  be  crippled  in  authority  and  power  if  defects  appear,  however  complete 
and  formal  may  have  been  the  recognition  of  its  rights  and  privileges  on  the 
part  alike  of  the  state  and  its  citizens,  it  may  very  justly  be  said  that  few  of 
our  municipalities  can  be  entirely  certain  of  the  ground  they  stand  upon, 
and  that  any  single  person,  however  honestly  inclined,  if  disposed  to  be  litig- 
ious or  over  technical  and  precise,  may  have  it  in  his  power  in  many  cases 
to  cause  infinite  trouble,  embarrassment,  and  mischief." 

So,  also,  in  my  judgment,  are  the  remarks  of  Mr.  Justice  Camp- 
BBSLL  in  People  v.  Maynard,  15  Mich.  470,  where  he  says: 

''In  public  affairs,  where  the  people  have  organized  themselves,  under  color 
of  law,  into  the  ordinary  municipal  bodies,  and  have  gone  on  year  after  year 
raising  taxes,  making  improvements,  and  exercising  their  usual  franchises, 
their  rights  are  properly  regarded  as  depending  quite  as  much  on  the  acqui- 
escence as  on  the  regularity  of  their  origin,  and  no  ex  post  facto  Xnqxiijj  can  be 
permitted  to  undo  their  corporate  existence.  Whatever  may  be  the  rights  of 
individuals  before  such  general  acguiescencen  the  corporate  standing  of  the  com- 
munity can  no  longer  be  open  to  question." 

With  the  doctrine  of  these  cases  I  fully  concur,  and  am  of  opinion 
the  like  considerations  are  fully  applicable  to  the  case  at  bar. 
There  will  be  a  judgment  fo'r  the  defendant. 
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EuHL  V.  MusiiiiEB  and  another. 
Oircuit  Court,  8.  D.  Ohio,  W.  D,    June,  1881) 

1.  Reissue  No.  4,364-— <<SoHiLLmaBB"  Patent— Ck>iTOBBTB  Paybmektb— Ya- 

LIDITT — iNFRINaEMEKT, 

Reissued  letters  patent  No.  4,364,  granted  John  J.  Schillinger,  May  2, 1871, 
for  improvement  in  concrete  pavements,  hdd  valid  and  infringed. 

2.  Same— **ScHrLiiiNGER'8"  Oonstbuction— **Muellbb  ahd  Dietbich's"  Ck>K- 

BTRUCTION. 

Schillinger's  invention,  consisting  of  a  concrete  pavement  laid  in  sections, 
with  tar  paper  or  its  equivalent  between  the  several  divisions,  permitting  the 
separate  removal  of  each  block,  aud  allowing  the  blocks  to  be  severally  and  in- 
dependently affected  by  varying  states  of  the  weather  or  changes  in  the  tem- 
perature, and  thus  preventing  the  irregular  cracking  of  the  pavement  and  the 
cracking  of  the  blocks,  the  openings  resulting  from  shrinkage  comibg  along 
the  line  of  the  Joints  or  divisions,  held  infringed  by  the  defendant's  construc- 
tion, in  which  the  cement  is  laid  in  a  solid  mass,  and,  while  in  plastic  state,  its 
surface  is  marked  off  by  a  flsh-line  or  trowel  into  blocks,  the  incision  or  mark- 
ing being  but  a  short  distance  into  the  body  of  the  cement,  and  no  material  be- 
ing interposed  between  the  several  blocks. 

In  Equity. 

George  J.  Murray,  for  complainant. 

Jere  F,  Ttoohig,  for  defendants. 

Sage,  J.  The  complainant  is  the  owner,  for  Hamilton  county,  Ohio, 
of  reissued  patent  No.  4,364,  granted  to  John  J.  Schillinger,  May  2, 
I87I9  for  improvement  in  concrete  pavements.  The  patent  has  been 
so  frequently  sustained  by  decisions  of  the  United  States  courts  that 
it  is  not  necessary  to  state  the  reasons  for  holding  it  valid  in  this 
cause.  It  is  sufficient  to  refer  to  the  following  cases :  Schillinger  v. 
Gunther,  (Oct.  1878,)  Blatchford,  J.  14  0.  G.  (U.  S.  Patent  Office,) 
713;  Same  v.  Same,  (May,  1877,)  Shipman,  J.  11  0.  G.  831;  Same 
V.  Same,  Blatchford,  J.  16  0.  G.  905;  California  Artificial  Stone 
Paving  Co.  v.  Ferine,  Same  v.  Molitor,  (May  7,  1881,)  Sawybb,  J.  20 
0.  G.  813;  8.  C.  8  Fbd.  Ebp.  821. 

The  invention  relates,  as  is  stated  in  the  specification  of  the  patent, 
to  a  concrete  pavement  which  is  laid  in  sections,  so  that  each  section 
can  be  taken  .up  and  relaid  without  disturbing  the  adjoining  sections. 
The  pavement  is  formed  of  concrete,  of  cement  mixed  with  sand  and 
gravel,  or  other  suitable  material,  to  form  a  plastic  compound,  and 
laid  in  sections  so  as  *Ho  allow  the  blocks  to  be  raised  separately  with- 
out affecting  the  blocks  adjacent  thereto."  The  method  stated  by  the 
inventor  in  his  specification  is  to  place  between  the  points  of  the  ad< 
jacent  blocks  strips  of  tar  paper,  or  other  suitable  material,  in  the 
following  manner :  After  completing  one  block  he  places  the  tar  paper 
along  the  edge  where  the  next  block  is  to  be  formed,  and  puts  the 
plastic  composition  for  such  next  block  up  against  the  tar  paper,  and 
proceeds  with  the  formation  of  the  new  block.  He  proceeds  in  this 
manner  until  the  pavement  is  completed,  interposing  tar  paper  between 
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the  several  joints^  as  described.  The  paper  does  not  adhere  to  the 
blocks.  It  forms  a  tight,  water-proof  joint,  allowing  the  several  blocks 
to  heave  separately,  from  the  effects  of  frost,  or  to  be  raised  or  re- 
moved separately  without  injury  to  adjacent  blocks.  The  claim  is 
*'the  arrangement  of  tar  paper,  or  its  equivalent,  between  adjoining 
blocks  of  concrete,  substantially  as  and  for  the  purpose  set  forth." 
This  was  the  second  claim,  but  the  patentee,  before  making  the  as- 
signment to  complainant  under  which  he  sues,  filed  a  disclaimer, 
disclaiming  the  first  claim,  leaving  only  the  claim  above  quoted. 

The  patent  was  at  once  recognized  as  valuable.  Infringements 
were  numerous.  Jadge  Blatghford  states  that  the  first  infringers 
cut  joints  and  fitted  the  spaces  with  pitch  or  asphaltum.  Cement 
also  was  used  to  fill  the  joints.  Joints  were  cut,  while  the  material 
was  yet  plastic,  with  the  trowel.  It  was  held  that,  although  the  cut- 
ting was  not  entirely  through  the  pavement,  it  was  an  infringement, 
and  that  it  was  not  material  whether  the  cut  was  of  greater  or  less 
depth,  provided  that  it  was  sufficient  to  prevent  the  irregular  crack- 
ing of  the  pavement,  which  had  not  been  accomplished  prior  to 
Schillinger's  patent. 

In  the  case  of  California  Artificial  Stone  Paving  Co.  v.  Ferine,  supra, 
Sawyer,  J.,  said : 

''One  of  the  great  objections  to  the  solid  concrete  pavements  made  before 
Schillinger's  invention  was  that  they  cracked  irregularly,  and  one  of  the  chief 
advantages  of  his  invention,  as  shown  by  the  testimony  in  these  cases,  is  that 
the  openings  resulting  from  shrinkage  come  along  the  line  of  joints,  and  the 
blocks  themselves  do  not  crack,  although  that  advantage  is  not  set  forth  in 
the  patent.  In  the  pavements  constructed  by  the  respondents  this  result  has 
been  attained,  and  it  has  been  admitted  by  the  respondents  in  one  case  in  this 
court,  in  which  this  Schillinger  patent  has  been  in  question,  that  the  object 
of  running  the  trowel  through  at  the  joints  was  to  so  weaken  the  pavement 
along  these  lines  as  to  control  the  cracking  and  leave  the  blocks  as  marked 
off  unbroken.  This  is  clearly  an  infringement,  for  the  patentee  is  entitled 
to  all  the  benefits  which  result  from  his  invention,  whether  he  has  specified 
all  the  benefits  in  his  patent  or  not.  So,  in  heaving  from  frost  and  in  taking 
up  the  pavement,  the  breakage  would  be  likely  to  be  along  the  same  line." 

The  defendants,  Mueller  and  Dietrich,  have  submitted  testimony 
that  they  have  not  constructed  concrete  pavements  laid  in  detached 
sections  having  tar  paper  or  the  equivalent  between  the  adjoining 
sections,  but  that  they  have  laid  their  pavements  in  a  solid  mass,  and 
while  they  were  yet  plastic  marked  the  surface  with  a  fish-line  one- 
sixteenth  of  an  inch  in  diameter,  the  depth  of  the  impression  made 
by  the  line  not  in  any  case  exceeding  the  diameter  of  the  line;  that 
the  object  in  marking  the  pavement  is  to  relieve  the  monotony  of  a 
pldin  surface,  and  to  give  to  the  pavement  the  appearance  of  having 
been  constructed  of  freestone  blocks.  They  insist  that  the  material 
is  not  thereby  divided ;  that  none  of  it  is  removed;  and  that  the  pave- 
ment at  the  point  of  impression  is  actually  strengthened,  the  par- 
ticles of  the  material  being  pressed  closer  together  by  the  impression 
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made  by  the  string,  which  is  stretched  across  the  pavement  and  then 
pressed  in, — generally  by  the  use  of  the  trowel. 

The  complainants  submitted  testimony  tending  to  prove  that  the 
defendants  cut  joints  with  the  trowel,  and  that  the  line  marks  were 
coincident  with  the  cuts,  which  had  been  at  least  partially  closed  by 
cement  or  other  material;  also  that  the  line  marks,  which  fill  with 
sand  or  dirt  almost  immediately,  are  the  equivalent  of  the  tar  paper, 
for  the  reason  that  they  control  the  cracking  of  the  pavement,  and 
limit  it  to  the  space  within  the  line  marks  where  it  originates.  The 
conflict  in  the  testimony  is  irreconcilable,  but  there  is  in  the  testi- 
mony  that  which  furnishes  a  means  of  arriving  at  a  satisfactory  con- 
clusion, as  will  presently  appear. 

The  defendants  cite  the  case  of  California  Artificial  Stone  Co.  v. 
Freeborn,  17  Fed.  Bep.  735,  decided  by  Judge  Sawybb.     He  says: 

'*It  is  Insisted  by  complainant  that  marking  off  the  blocks  on  the  surface,  at 
the  time  of  laying  the  pavement,  with  a  marker  about  one-sixteenth  of  an 
inch  in  depth,  is  an  infringement.  I  am  unable  to  perceive  that  the  mere 
running  along  the  surface  of  that  blunt  and  rounded  marker  one-sixteenth  of 
an  inch  in  depth,  there  being  no  cutting  elsewl^ere,  is  making  a  joint.  I  fail 
to  see  that  it  is  an  infringement.''  v     . 

This  clearly  indicates  the  true  test.  If  the  marking  with  the  line 
be,  as  the  defendants  claim,  merely  ornamental,  and  effecting  no 
other  result  than  to  give  to  the  pavement  the  appearance  of  being 
laid  in  blocks  or  sections,  it  is  plainly  not  an  infringement.  In  the 
case  cited,  after  a  line  of  blocks  had  been  formed  and  become  solidi- 
fied, a  new  block  was  formed,  between  scantlings  and  the  block  or 
blocks  before  formed,  without  interposing  anything  whatever  between 
the  new  and  the  old  blocks,  and  no  cutting  was  made  in  the  joint  be- 
tween the  old  and  the  new  blocks.  The  marker  was  then  run  along 
the  line  between  the  old  and  new  blocks,  upon  the  surface.  The 
forming  of  the  new  block  against  the  block  before  formed,  in  the  man- 
ner above  stated,  was  according  to  the  specifications  and  claim  in 
the  reissue  subsequently  disclaimed,  and  the  court  properly  held  that 
the  marking  along  the  line  of  the  joint  thus  formed  was  not  an  in- 
fringement. But  in  the  cases  of  Ferine  and  Molitor  the  trowel  was 
used  to  cut  the  pavement,  while  in  a  plastic  state,  into  blocks,  and 
the  cuts  or  joints  having  been  smoothed  or  floated  over,  so  that  they 
were  not  visible,  a  joint-marker  cutting  from  one-sixt'Oenth  to  one- 
eighth  of  an  inch  in  depth  and  marking  off  the  block  was  run  over  the 
line  of  the  joints.  The  defendants  were  held  to  be  infringers.  Now, 
if  the  marker — whether  it  be  a  cord  or  of  any  other  description  is  not 
material — make  a  cut  or  depression  which  has  the  effect  to  cause  the 
pavement  to  break  by  upheaval,  or  cracking,  from  any  cause,  al6ng 
the  line  of  the  cut  or  depression,  its  use  is  clearly  an  infringement. 
Whatever  depth  of  cut  or  mark  will  produce  the  effect  stated  is  as 
certainly  an  infringement  as  if  the  blocks  or  sections  of  the  pavement 
were  entirely  separated  one  from  another.    The  cutting  with  the 
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trowel,  it  was  held,  was  an  infringement,  although  it  was  not  to  the 
entire  depth  of  the  pavement.     The  difference  is  only  in  degree. 

Did  the  line  used  by  defendants  oat  joints,  form  blocks  or  sec* 
tions  of  the  pavements  constracted  by  them,  in  violation  of  the  rights 
of  complainant?  Did  the  defendants  separate  said  pavement  into 
blocks  or  sections  by  the  use  of  the  trowel  ?  The  complainant's  wit- 
^lesses  affirm,  the  defendants  deny,  as  to  each  of  these  questions;  and, 
upon  the  statements  of  the  witnesses  alone,  it  would  be  extremely  diffi- 
cult to  decide.  But  the  exhibits  produced — blocks  from  the  pavements 
laid  by  defendants — show  lines  of  division  clear,  distinct,  and  com- 
plete. If  these  were  produced  by  the  use  of  the  marker  only,  it  is 
incontestable  that  the  use  of  the  marker  is  an  infringement.  If  they 
were  produced  by  the  trowel,  the  defendants  are  infringers,  as  has 
been  repeatedly  held.  Therefore,  it  is  not  necessary  to  determine 
whether  the  marker  only  was  used.  The  exhibits  establish  the  fact 
that  the  pavement  was  divided,  while  yet  plastic,  into  blocks  or  sec- 
tions; and  if  that  result  was  accomplished  by  the  trowel  or  by  the 
marker,  either  is  the  equivalent  of  the  tar  paper  described  in  the 
specification  of  the  patent  under  which  the  claimant  claims. 

But  the  defendants  insist  that  the  use  of  a  line  as  a  marker  was 
known  long  prior  to  Schillinger's  invention,  and  witnesses  so  testify. 
And  counsel  point  to  the  walls  of  the  court-room,  built  30  years  ago, 
in  corroboration  of  the  fact  as  they  claim  it.  They  therefore  urge 
that  if  the  use  of  the  line  be  the  equivalent  of  the  tar  paper,  it  is 
nevertheless  old,  and  they  have  a  right  to  use  it;  citing  Dennis  v. 
Cross,  6  Fisher,  138.  In  that  case  the  patentee  claimed  the  applica- 
tion of  a  spring  catch  and  lips  to  the  purpose  of  securing  the  glass 
globe  in  the  bottom  of  the  lantern,  and  it  appeared  that  spring  catches 
had  been  previously  used  for  fastening  the  oil-pot  in  the  bottom  of 
the  lantern.  Judge  Blodgett  held  that  the  patent  could  not  be  sus- 
tained. There  can  be  no  doubt  that  the  holding  was  correct.  But 
that  is  not  this  case.  There  the  use  of  the  spring  catch  by  the  pat- 
entee was  substantially  the  same  as  that  known  and  used  before  his 
invention.  Here  the  marker  was  used,  it  is  true,  before  Schillinger's 
invention,  but  only  upon  walls  for  ornamental  purposes,  and  there 
was  nothing  in  such  prior  use  that  could  be  held  to  anticipate  Schil- 
linger's  patent.  It  has  never  been  held  that  an  equivalent  known  at 
the  date  of  the  invention  could  be  used  without  infringing  the  pat- 
ent. Such  a  holding,  if  generally  adopted,  would  amount,  practically, 
to  the  destruction  of  the  law  of  equivalents.  Walk.  Pat.  §  354:  et  seq.; 
Merwin,  Pat.  Inven.  e.  4,  p.  281  et  seq.;  and  chapter  7,  p.  527  et  seq. 

Gutting  of  mortar  and  other  plastic  material  with  the  trowel  was 
known  long  before  the  date  of  Schilliuger's  invention,  but  that  would 
not  be  held  to  be  a  prior  use  which  would  invalidate  his  patent. 
Bchillinger  was  the  first  to  produce  the  result  accomplished  by  his 
tar  paper.  He  is  entitled,  and  so  is  the  complainant  as  his  assignee, 
to  all  means  known,  at  the  date  of  his  patent,  by  which  the  same  re- 
v.2lF,no.8— 33 
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suit  <$an  be  produced,  or,  in  the  language  of  his  claim,  to  tar  paper 
or  it&  equivalent. 

A  decree  will  be  entered  for  the  complainant  for  an  injunction  and 
account  as  prayed,  with  costs. 


Steam-Gaugb  &  Lantebn  Go.  and  another  v.  Milleb  and  others. 
{Circuit  Court,  D.  Conneetwut.    September  13, 1884.) 

1.  Patents  fob  Inventions— luwnr  Kerosene  Hand  Lantern— Novel  Piuh- 

CIFLB. 

An  important  and  novel  principle  of  the  kerosene  hand  lantern  made  onder 
reissued  letters  patent  to  John  H.  Irwin,  No.  8,598,  (original  patent  No.  89,- 
770,)  was  the  supply  of  external  air  to  the  flame  by  means  of  deflectors,  which 
compelled  the  introduction  into  the  supply  tubes,  in  an  irreversible  current 
of  air  which,  but  for  such  deflectors,  would  blow  over  and  exhaust  the  tubes. 

2.  BaMB — iNFRmOBMENT. 

Patent  No.  89,770  and  reissue  No.  8,598  construed,  and  hsld  to  describe  and 
claim  a  structure  having  conduits  which  supplied  heated  air  when  the  lantern 
was  at  rest  and  external  air  when  it  was  exposed  to  the  wind,  and  which  could 
also  have  the  assistance,  if  any  there  might  be,  of  heated  air  in  introducing  a 
flow  of  fresh  air  through  the  tubes.  The  defendant's  lantern,  which  is  an  ex- 
ternal air-feeder  only,  is  therefore  not  an  infringement  of  reissue  8,598. 
8.  Same— Patents  No.  104,318  and  No.  151,703. 

Held,  that  defendant's  lantern  infringes  the  first  claim  of  No.  104,318,  and 
the  second  claim  of  No.  151,703,  both  patents  to  John  H.  Irwin. 

In  Equity. 

JS.  S.  Jenney  and  Benjamin  F.  Thurston,  for  plaintiffs. 

Frederic  H,  Betts  and  Charles  E.  MitcheU,  for  defendants. 

Shiphan,  J.  This  is  a  bill  in  equity  founded  upon  the  alleged  in- 
fringement of  letters  patent  to  A.  B.  Grihfield,  dated  April  2«  1867, 
and  of  the  four  following  letters  patent  to  John  H.  Irwin,  viz. :  Beis- 
sue  No.  8,611,  dated  March  4,  1879,  of  original  patent  No.  73,012; 
reissue  No.  8,598,  dated  February  25,  1879,  of  original  patent  No. 
89,770,  dated  May  4,  lb69;  No.  104,318,  dated  June  14,  1870;  and 
No.  151,703,  dated  June  9,  1874.  The  plaintiffs  do  not  ask  for  a 
decree  except  upon  claims  1,  2,  3,  4,  5,  and  8  of  reissue  8,598,  claim 
1  of  No.  104,318,  and  claim  2  of  No.  151,703.  The  first  two  patents 
are  for  improvements  in  lanterns  which  bum  kerosene,  and  the  third 
is  for  an  improvement  in  the  same  class  of  lamps  or  lanterns. 

The  views  of  the  court  upon  the  propriety  of  granting  the  plain- 
tiff's motion  for  an  injunction  pen^ient^  lite  against  an  infringement 
of  these  patents,  a  description  of  reissue  8,598,  and  of  the  invention 
which  it  claimed,  were  given  in  Steam  Oauge  <t  Lantern  Co.  v.  MiU 
ler,  8  Fed.  Bep.  814,  and  in  Same  v.  Same,  11  Fed.  Rbp.  718.  The 
history  of  the  inventions  of  Mr.  Irwin  preceding  and  including  No. 
89,770,  and  the  views  of  Judges  Dbuhmond  and  Blodgett  upon  that 
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patent  and  two  prior  patents,  are  contained  in  Irtvin  y.  Dane,  9  0.  G. 
642. 

The  lantern  which  was  made  under  No.  89,770,  and  under  reissue 
8,598,  was  the  first  successful  kerosene  hand  lantern  which  was  ever 
made.  It  has  gone  into  universal  use  wherever  kerosene  is  employed 
for  illuminating  purposes,  and  has  superseded  all  previous  devices. 
A  characteristic  novel  principle  of  this  lantern,  and  the  one  which^ 
in  combination  with  the  other  parts  of  the  device,  gave  it  its  success, 
was  the  supply  of  fresh  or  external  air  to  the  flame  by  means  of  de- 
flectors which  compelled  the  introduction  into  the  supply  tubes  in  an 
irreversible  current  of  air  which,  but  for  such  deflectors,  would  blow 
over  and  exhaust  the  tubes.  Previous  structures  had  supply  tubes 
which  returned  vitiated  air  to  the  burner,  or  which  furnished  fresh 
air  from  protected  chambers,  or  which  furnished  whatever  fresh  air 
would  enter  through  an  open  funnel  or  bell  mouth,  but  no  previous 
structure  furnished  fresh  air  by  the  aid  of  injectors  which  compelled 
air,  which  would  otherwise  strike  the  lantern  in  such  a  direction  as 
to  exhaust  the  tubes,  to  enter  the  tubes  in  a  continuous  and  irre- 
versible current.  Mr.  Quimby,  the  plaintiffs'  expert,  correctly  states 
this  principle  in  this  way :  "The  new  thing  consists  in  providing  the 
•place  where  the  outside  air  enters  with  deflecting  plates,  which  will 
insure  the  entrance  into  that  place  of  currents  of  air  which,  but  for 
the  presence  of  the  deflecting  plates,  would  tend  to  draw  air  out  of 
that  place."  The  defendants'  counsel,  not  admitting  the  value  of 
this  peculiarity  of  the  '"tubular"  lantern,  have  proceeded,  upon  their 
part  of  the  case,  upon  the  theory  that  the  device  was  but  a  modifica- 
tion of  pre-existing  devices  which  had  supply  tubes,  and  was  not  a 
primary  invention. 

While  this  compulsory  introduction  of  external  air  into  the  supply 
tubes  was  an  important  and  novel  feature  of  the  invention,  and  the 
one  which  gave  the  lantern  its  distinctive  character,  the  inventor  re- 
tained in  his  structure  the  tube,  H,  the  common  mouth-piece  of  the 
supply  tubes,  and  which,  as  in  his  older  lanterns,  furnished,  or  could 
furnish,  as  opportunity  offered,  a  supply  of  air  heated  by  the  burner- 
flame.  This  lantern  was  thus  both  an  internal  and  an  external  air- 
feeder.  The  defendants'  lanterns  are  external  air-feeders,  having 
elevated  tubes  outside  the  globe,  disconnected  with  each  other,  and 
for  the  admission  of  fresh  air  only,  and  having  injectors  at  the  mouths 
of  the  tubes,  which  will  be  hereafter  described. 

When  the  lantern  of  reissue  8,598  is  at  rest,  and  is  not  blown  upon 
by  the  wind,  the  heated  air  constitutes  the  only  source  of  supply. 
When  the  lantern  is  oscillated  in  a  violent  wind,  the  plaintiffs  insist 
that  the  heated  air  is  necessarily  expelled  through  the  ejector,  and 
that  fresh  air  becomes  the  only  source  of  supply  for  the  flame. 

The  first  question  to  be  decided  is  as  to  the  construction  of  the  reis- 
sued patent,  assuming  that  the  lantern,  when  used  out  of  doors  in 
the  ordinary  way  in  which  swinging  hand-lanterns  are  used,  is  an 
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external  air-feeder.  The  claims  of  the  original  and  reissued  patents 
are  substantially  recited  in  8  Fed.  Bep.  314.  The  first,  second,  and 
eighth  claims  of  the  reissue  are  new.  The  third,  fourth,  and  fifth 
claims  are  the  same  as  the  first,  second,  and  fourth  claims  of  the 
original. 

The  important  new  claims  of  the  reissue  are  the  first  and  second. 
The  fourth  claim  of  the  reissue,  which  was  the  second  claim  of  the 
original,  is  the  same  as  the  first  claim  of  the  reissue,  and  the  fifth 
claim,  which  was  claim  4  of  the  original,  is  the  same  as  the  second 
claim  of  the  reissue,  with  the  exception  that  each  of  said  old  claims 
has  for  one  of  its  elements,  expressly  stated,  the  tube,  H.  In  the 
new  claims,  this  tube  and  the  supply  tubes,  F,  F,  are  called  feed  con- 
duits, which  supply  fresh  air  to  the  burner.  The  plaintiffs  contend 
that  the  tubes,  H  and  F,  supply  fresh  air,  and,  as  occasion  requires, 
nothing  but  fresh  air,  to  the  fiame,  and  therefore  that  the  original  was 
not  enlarged  by  specifying  that  such  was  their  office.  On  the  other 
hand,  if  the  intention  of  the  patentee,  when  the  original  specification 
was  drawn,  was  to  describe  and  claim  a  lantern  which  was  supplied 
by  external  air,  aided  in  anywise  by  an  ascensive  current  or  blast  of 
heated  air,  or  which  was  supplied  either  from  one  or  the  other  source 
alone,  as  circumstances  required;  and  if  the  description  and  claims 
specified,  as  the  thing  invented  and  patented,  a  lantern  which  had 
this  double  source  of  supply, — ^then  the  first  two  claims  of  the  reissue, 
which  was  issued  10  years  after  the  date  of  the  original  patent,  are 
to  be  construed  in  accordance  with  the  original  claims,  or  are  to  be 
held  to  be  an  undue  enlargement  of  the  original  patent.  The  eighth 
claim  specified  conduits  which  receive  the  "entire  supply  of  fresh  air 
for  the  interior  of  the  burner." 

Although  the  inventor  said  in  the  specification  of  the  original  pat- 
ent that  the  deflection  of  the  external  air  "would  produce  a  current 
through  the  tubes,  P,  P,  in  the  absence  of  any  other  cause,"  I  think 
that  he  meant  to  describe  and  claim  a  structure  having  conduits  which 
would  supply  heated  air  when  the  lantern  was  at  rest,  and  external 
air  when  the  lantern  was  exposed  to  the  wind,  and  would  also  have, 
in  the  last-named  condition,  the  advantage,  if  any  there  might  be,  of 
a  current  of  heated  air.  He  meant  that  his  patented  lantern  should 
be  a  structure  having  the  cumulative  advantages  of  internal  and  ex- 
ternal air-feeding,  and  that  his  patent  should  be  for  a  lantern  which 
had  heated  air  as  an  assistance  in  introducing  a  flow  of  fresh  air 
through  the  tubes.  This  is  shown  in  the  following  paragraph  in  his 
specification : 

"It  will  also  appear,  from  the  above  description,  that  there  are  three  sep- 
arate causes  to  produce  a  proper  current  through  the  tubes,  F,  F,  to  the  base  of 
the  flame,  viz.,  the  ascensive  force  of  the  air  heated  by  the  burner  flame,  and 
the  cooling  of  said  heated  air  within  the  tubes;  the  pressure  of  a  moving 
current  deflected  towards  the  mouth  of  the  tube,  H ;  and  the  centrifugal  ef- 
fect of  swinging  or  oscillating  the  lantern.  And  it  will  be  observed  th<it 
either  the  second  or  third  causes  will  always  be  cumulative  with  the  first,  to 
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pTodnce  an  increased  current  at  exactly  the  time  when  an  increased  supply 
is  demanded  in  consequence  of  atmospheric  disturbances  in  the  immediate 
vicinity  of  the  lantern." 

It  follows  that  the  defendants*  lanterns  do  not  infringe  reissue  No. 
8,598. 

It  is  unquestionable  that  the  lantern  described  and  claimed  in  patent 
No.  104,318  is  an  external  air-feeder  only.  The  lantern  is  very  sim- 
ilar in  external  appearance  to  that  of  reissue  8,598.  The  feeding 
tubes  open  at  their  lower  ends  into  an  air-chamber  above  the  oil- pot. 
At  their  upper  ends  these  tubes  open  into  "the  air-chamber,  F,"  which 
is  open  at  bottom  and  closed  at  top,  and  surrounds  the  upper  end  of 
the  chimney.  This  ''air-chamber"  is  an  enlarged  mouth-piece  of  the 
supply  tubes,  and  is  closed  at  the  top  so  that  it  shall  not  receive  any 
of  the  heated  air  which  passes  through  the  chimney.  The  chimney 
is  surmounted  by  a  deflecting  cap  and  surrounded  by  a  deflecting 
plate,  which  are  separated  from  each  other  by  an  annular  space.  At 
the  bottom  of  the  chamber,  F,  are  two  annular  deflecting  plates,  cor- 
responding in  diameter  and  relative  disposition  with  the  plates  at  the 
top  of  the  chimney. 

The  first  claim  of  the  patent  is  for  "the  annular  chamber  or  fresh- 
air  inlets,  F,  arranged  with  a  deflecting  plate  or  plates,  or  their  equiv- 
alents, in  the  manner  substantially  as  shown  and  described." 

The  construction  of  the  air-tubes  of  the  defendants'  lanterns  is  cor- 
rectly described  by  Mr.  Quimby,  as  follows : 

"The  upper  ends  of  the  elevated  air-tabes  are  each  provided  with  injecting 
devices  or  deflecting  plates.  *  *  *  In  one  of  the  lanterns  a  single  verti- 
cal plate  extends  upward  from  the  center  of  the  upper  open  end  of  each  tube. 
In  the  other  lantern  there  is  at  the  top  of  each  tube,  in  addition  to  this  verti- 
cal plate,  another  deflecting  plate,  which  consists  of  a  strip  of  metal  inserted 
into  the  upper  end  of  the  tube  and  occupying  a  plane  perpendicular  to  the 
first-mentioned  deflecting  plate.  This  strip  of  metal  is  curved  outwardly  to 
the  upper  outer  corner  of  the  first-mentioned  deflecting  plate,  and  is  then 
turned  horizontally  inward  along  the  upper  edge  of  the  first-mentioned  de- 
flecting plate,  and  is  soldered  to  the  tin  cylinder  which  forms  a  portion  of  the 
top  of  the  lantern.  A  horizontal  plate  extends  around  the  top  of  the  lantern, 
and  occupies  a  plane  midway  between  the  upper  edge  of  the  first-mentioned 
defiecting  plates  and  the  upper  ends  of  the  tubes;  this  horizontal  plate  being 
slotted  immediately  over  the  tubes,  so  that  air  striking  against  it  is  turned 
toward  the  vertical  deflecting  plates,  and  by  them  is  turned  downward  into 
the  mouths  of  the  tubes.  The  metallic  cylinder,  which  forms  a  continuation 
of  the  top  of  the  globe,  is  provided  with  an  ejector,  which  consists  of  a  circu- 
lar plate  supported  at  some  distance  above  the  top  of  the  upper  end  of  the 
cylinder,  and  which  is  of  larger  diameter  than  the  cylinder.  A  current  of 
air,  blowing  laterally  against  either  lantern,  enters  the  space  between  the 
upper  end  of  the  cylinder  and  the  circular  plate,  and  draws  air  out  of  the  in- 
terior of  the  globe  and  ejects  it  from  under  the  lee  edge  of  the  circular  plate. 
At  the  same  time  such  current  of  air  is  turned  by  the  deflecting  plates  into 
the  upper  ends  of  the  air-tubes,  and,  being  thus  injected,  flows  down  those 
tubes  into  the  interior  of  the  cone." 

The  question  in  regard  to  the  infringement  of  No.  104,818  turns 
upon  its  construction.     The  defendants  insist  that  the  patent  is  lim- 
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ited,  in  its  first  claim,  to  a  strueture  having  an  annular  chamber  which 
receives  cold  air  and  transmits  it  to  the  tubes,  and  that  this  recep- 
tacle must  be  literally  a  chamber.  The  words  "fresh-air  inlets"  show 
that  the  office  of  the  chamber  is  to  admit  fresh  air.  The  receptacle  of 
cold  air  which  the  patent  calls  a  "chamber"  is  simply  the  common 
mouth-piece  of  the  two  supply  tubes ;  and  whereas,  in  the  patent  of 
1869,  this  common  mouth-piece,  which  was  there  called  a  tube,  re« 
ceived  both  heated  and  cold  air,  it  now  cannot  receive  heated  air, 
and  receives  and  transmits  cold  air  only.  It  is  annular,  because  be- 
ing the  mouth-piece  of  two  annular  tubes  and  encircling  the  chimney, 
it  is  jiaturally  annular,  also.  If  this  annular  common  mouth-piece 
is  cut  off,  and  air  is  admiitted  through  two  separate  or  independent 
mouth-pieces  of  two  tubes,  then  there  will  be  two  annular  chambers. 
The  somewhat  fanciful  term  "annular  chamber"  does  not  elevate  the 
thing  of  which  it  speaks  into  anything  else  than  the  mouth-piece  of 
two  tubes.  The  two  open  ends  or  mouths  of  the  defendants*  tubes 
operate  on  the  same  principle  and  perform  the  same  function  by  anal- 
ogous means  (McGormick  v.  Talcott,  20  How.  402)  as  the  one  cham- 
ber or  common  mouth  of  the  tubes  of  the  patented  lantern.  The  de- 
fendants' deflectors  are  another  and  an  equivalent  form  of  the  deflectors 
of  the  patent. 

The  improvement  in  patent  No.  151,703  was  mainly  intended  for 
a  house-lamp,  and  was  another  application  of  the  principle  contained 
in  No.  104,318,  of  supplying  a  kerosene  lamp  or  lantern  with  cold 
air  only,  by  means  of  deflectors  which  shall  direct  the  air  into  the 
tubes  in  an  irreversible  current.  The  patent  shows  how  the  improve- 
ment can  be  applied  to  lanterns.  In  this  patent  one  of  two  supply 
tubes  are  used,  the  common  mouth-piece  is  dispensed  with,  and  the 
deflectors  are  placed  over  the  open  mouth  of  each  tube.  The  patentee 
says  that  his  invention  consisted — *' First,  in  combining  with  a  lamp- 
burner  or  wick-tube  a  surrounding  air-chamber  and  a  draught-tube, 
extending  therefrom  to  a  point  detached  from  the  outlet  of  the  chim- 
ney-top, and  nearly  or  quite  as  high  above  the  flame  as  the  outlet  for 
the  products  of  combustion;  and,  second,  in  combining  with  said 
draught-tube  an  atmospheric  injector,  to  cause  the  air-currents,  in 
whatever  direction  moving,  to  enter  said  air-tube  and  descend  to  the 
flame."  The  injector  was  composed  of  a  number  of  conical  shells, 
arranged  with  their  bases  outward  and  concentric  with  the  axis  of  the 
tube.  "Their  effect,"  says  the  patent,  "is  to  deflect  into  the  tube,  E, 
the  atmospheric  currents  which  come  in  contact  with  said  plates,  from 
whatever  direction,  and  thus  insure  a  current  of  air  through  said  tube 
uniformly  in  one  direction." 

The  second  claim  is  as  follows :  "In  combination  with  the  burner, 
having  the  wick-tube  surrounded  by  an  air-chamber,  and  provided 
with  one  or  more  independent  draught-tubes,  E,  the  atmospheric  in- 
jectors, F,  at  the  open  ends  of  said  tubes,  as  set  forth." 

The  main  defense  against  the  charge  of  infringement  is  that  the  de« 
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fendant's  injectors  do  not  receive  air  from  whatever  direction  it  may 
come,  but  only  from  some  particular  directions.  This  is  a  secondary 
patent^  being  an  improvement  upon  the  lantern  of  No.  104,723,  which 
furnished  nothing  but  unheated  external  air  to  the  flame,  the  im- 
provement consisting  in  placing  injectors  or  protectors  at  the  open 
upper  ends  of  one  or  two  tubes.  I  do  not,  therefore,  give  the  patent 
the  defendant's  narrow  construction,  which  is  that  it  is  limited  to  the 
particular  form  of  protectors  or  injectors  which  are  described.  The 
defendants'  protectors  are  one  of  a  variety  of  equivalent  forms  which 
could  be  adopted  without  departing  from  the  principle  of  the  inven- 
tion or  the  claim  of  the  patent. 

Let  there  be  a  decree  for  an  injunction  against  an  infringement  of 
the  first  claim  of  No.  104,318,  and  the  second  claim  of  No.  151,703, 
and  for  an  accounting,  and  for  a  dismissal  of  so  much  of  the  bill  as 
relates  to  the  Crihfield  patent,  and  to  reissues  Nos.  8,611  and  8,698. 


Atlantic  Giant  Powdeb  Co.  v.  HuuNaB. 

Same  v.  Babb  and  others. 

Same  v.  Howe  and  others. 

[(Xreuit  Caurt,,W,  D.  PenMylvania.    July  28, 1881) 

1.  Patents  fob  Inventions— Construction  op  Patent. 

Letters  patent  No.  60,617,  granted  October  24, 1865,  to  Alfred  Kobel,  do  not 
cover  a  capsule  or  percussion  cap  as  a  means  of  exploding  nitro-glycerine. 

2.  8ahb— Rbibsub. 

After  a  reissne  of  said  patent,  which  in  terms  embraced  a  capsule  or  percus- 
sion cap  as  a  means  of  exploding  nitro-glycerine,  a  disclaimer  of  so  much  of 
the  specification  as  described  that  method  was  filed.  HM  that,  although  the 
reissue,  after  being  thus  amended,  might  still  bear  an  interpretation  which 
would  include  the  use  of  a  capsule  or  percussion  cap,  yet  such  construction 
ought  not  to  prevail  in  the  face  of  the  express  disclaimer. 

8.   BaMB— DiSCLAIMBB. 

A  construction  of  a  patent  amended  by  a  disclaimer  which  would  render  the 
disclaimer  altogether  nugatory,  must  be  essentially  wrong,  and  cannot  be  ac- 
cepted. 

In  Equity. 

P.  F.  Patterson  and  Bakewell  <6  Kerr,  for  complainant. 

James  C.  Boyce,  for  respondent. 

AoHBSON,  J.  On  the  twenty-fourth  day  of  October,  1866,  Alfred 
Nobel  obtained  letters  patent  No.  50,617,  relating  to  the  use  of  nitro- 
glycerine as  a  substitute  for  gunpowder.  On  April  13,  1869,  the 
patent  was  reissued  in  several  divisions,  one  of  which.  No.  3,377, 
was  for  an  improved  mode  of  exploding  the  liquid.  After  two  other 
surrenders  and  reissues,  on  March  17,  1874,  reissue  5,798  was  ob- 
tained for  improvement  in  methods  of  exploding  nitro-glycerine.     On 
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June  14,  1881,  a  disclaimer  was  filed,  by  which  certain  portions  ot 
this  last  reissue  were  disclaimed  and  stricken  out.  The  present  suits 
are  upon  reissue  No.  5,798,  as  modified  by  the  said  disclaimer.  The 
plaintiff  charges  the  several  defendants  with  the  infringement  of  the 
second  claim  of  the  reissue,  which,  in  it  spresent  form,  is  as  follows : 

**2.  The  mode  of  utilizing  nitro-glycerine  as  an  explosive  by  effecting  an 
impulse  of  explosion  by  the  detonation  of  an  explosive  substance  communi- 
cated to  the  mass  under  such  condition  as  to  produce  an  instantaneous  explo- 
sion of  the  whole  mass,  substantially  as  described." 

From  one  of  the  disclaimed  paragraphs  of  the  specification  we 
learn  that  by  the  term  "impulse  of  explosion"  is  meant  ''motion  pro- 
duced to  effect  the  explosion  by  suddenly  communicated  force."  The 
specification  declares  that  "there  are  many  ways  of  obtaining  this 
impulse  of  explosion;"  and,  as  it  stood  before  the  disclaimer,  it  par- 
ticularized six  different  methods  for  accomplishing  the  result,  the 
fourth  thereof  being  in  the  following  words : 

"4.  Still  another  method  is  by  means  of  a  capsule,  (more  commonly  termed 
in  military  art  a  percussion  cap,)  which,  being  exploded  in  any  convenient 
manner  gives,  by  its  detonation,  the  requisite  impulse  to  explode  the  charge 
of  nitro-glycerine.'* 

This  paragraph,  however,  was  embraced  in  the  disclaimer  of  June 
14,  1881,  and  was  thereby  stricken  out  bodily.  Now,  the  only  mode 
of  exploding  nitro-glycerine  practiced  by  the  defendants  was  by  means 
of  a  percussion  cap.  Their  use  of  the  material  was  in  oil  wells,  and 
their  method  this,  viz. :  The  charge  was  put  in  a  tin  shell,  within  the 
body  of  which,  and  in  contact  with  the  nitro-glycerine,  was  placed  a 
percussion  cap,  which  was  exploded  by  dropping  a  weight,  the  explp- 
sion  of  the  cap  causing  the  explosion  of  the  nitro-glycerine.  The 
plaintiff,  however,  earnestly  contends  that  such  use  of  a  percussion 
cap,  notwithstanding  the  said  disclaimer,  is  covered  by  the  amended 
patent.  The  plaintiff's  position,  in  effect,  is  that  the  construction  of 
the  claims  is  to  be  the  same  whether  the  discarded  paragraph  just 
quoted  is  in  or  out  of  the  specification.  Stress  is  laid  upon  the  as- 
signed reason  for  making  the  disclaimer  found  in  the  f oUowingx  clause 
thereof,  viz. : 

"That  your  petitioner  is  advised  and  believes  that  there  is  described  and 
claimed,  in  said  reissue,  matter  which  the  said  Kobel  or  his  assigns  had  no 
legal  or  just  right  to  describe  or  claim,  because  the  same  was  not  described 
in  said  original  patent. " 

This  shows,  it  is  said,  that  the  act  of  disclaimer  was  not  because 
Nobel  was  not  in  fact  the  inventor  of  the  method  in  question  of  ex- 
ploding nitro-glycerine,  but  because  it  was  not  described  in  the  orig- 
inal patent.  And  then  it  is  affirmed  that  the  mode  of  exploding  ni- 
tro-glycerine by  means  of  a  capsule  or  percussion  cap  is  within  the 
specification  and  claims  as  they  stand  after  striking  out  the  portions 
disclaimed,  and,  furthermore,  that  it  is  within  the  scope  of  the  spec- 
ification and  claim  of  the  original  patent.    Upon  these  assumed  prem« 
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ises,  and  invoking  the  principle  that  the  eonstraotion  of  a  patent  after 
disclaimer  is  to  be  the  same  as  if  the  disclaimed  matter  had  never, 
been  incladed  in  the  description  or  the  claims  of  the  specification, 
(Dunbar  v.  Myers,  94  U.  8.  194,)  the  plaintiff  urges  the  conclusion 
that  the  explosion  of  nitro-glycerine  by  means  of  a  percussion  cap, 
as  practiced  by  the  defendants,  infringed  the  amended  patent. 

To  test  the  soundness  of  this  reasoning,  it  will  be  necessary,  in  the 
first  place,  to  resort  to  the  original  patent,  granted  to  Alfred  Nobel 
on  the  twenty-fourth  of  October,  1865.  In  the  specification  .of  that 
patent  Nobel  defines  his  invention  in  these  words : 

''My  invention  consists  in  the  use,  as  a  substitute  for  gunpowder,  of  ni- 
tro-glycerine,  or  its  equivalent,  substantially  in  the  manner  described  here- 
inafter, so  that  the  said  liquid,  which,  when  exposed,  cannot  be  wholly  dcr 
composed  and  exploded,  shall,  by  confinement,  be  subjected  to  heat  and  press- 
ure, by  which  its  total  and  immediate  decomposition  and  explosion  is  effected." 

He  proceeds  to  explain  that  while,  upon  the  application  of  flame, 
gunpowder  or  gun-cotton,  whether  under  pressure  or  unconfined,  is 
instantaneously  decomposed  in  the  whole  mass,  only  that  portion  of 
nitro-glycerine  when  unconfined  is  decomposed  which  is  directly  acted 
on  by  the  heat  or  flame.  He  then  states  that  he  has  found  that  when 
nitro-glycerine  is  confined  and  a  portion  of  the  same  is  heated  to  de- 
composition, the  gases  evolved  are  at  such  an  intense  heat  and  sub- 
ject the  material  to  such  an  excessive  pressure  that  the  whole  mass 
is  decomposed  almost  simultaneously.  He  enumerates  and  particu- 
larly describes  four  different  methods  of  exploding  the  material  when 
confined,  and  concludes  with  the  following  claim : 

"I  claim  as  my  invention,  and  desire  to  secure  by  letters  patent,  the  use  of 
nitro-glycerine.  or  its  equivalent,  substantially  in  the  manner  and  for  the  pur- 
pose described." 

This  patent  was  before  the  supreme  court  in  Powder  Co.  v.  Powder 
Works,  98  n.  S.  126,  a  case  which,  it  is  true,  did  not  involve  reissue 
No.  5,798,  but  in  which  the  court  was  called  upon  to  determine  the 
scope  of  the  original  patent.  And  it  was  there  declared  that  not- 
withstanding the  claim  in  technical  form  might  appear  to  be  for  the 
use  generally  of  nitro-glycerine  as  an  exploding  agent,  yet  that  upon 
a  proper  construction  it  was  limited  to  the  methods  or  processes  of 
exploding  the  substance  described  in  the  specification.     Id.  134, 135. 

Do,  then,  these  described  methods  or  processes,  singly  or  combined, 
embrace  a  capsule  or  percussion  cap  as  a  means  of  exploding  nitro- 
glycerine? Most  clearly  the  second,  third,  and  fourth  methods  do 
not,  for  they,  respectively,  provide  for  the  explosion  of  the  material 
by  an  electric  spark  or  current,  by  inserting  in  the  liquid  a  thin  case 
containing  lime  and  water,  or  any  substances  which  in  combining 
evolve  heat,  or  by  a  fuse.  If  a  capsule  or  percussion  cap  is  covered 
at  all,  it  must  be  by  the  method  first  stated,  viz. : 

** Firstly,  By  exploding  a  quantity  of  gunpowder,  or  other  substance,  in 
contact  with  the  liquid,  (the  powder  being  confined  in  a  water-proof  tube  or 
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case,)  the  heated  gases  evolved  from  the  powder,  being  distributed  through- 
out the  mass  of  the  liquid,  raise  the  temperature  of  the  latter  sufficiently  to 
decompose  the  same.  When  powder  is  used  for  this  purpose,  the  case  con- 
taining it  may  be  Immersed  in  the  liquid,  the  powder  being  ignited  by  means 
of  a  fuse,  or  by  an  electric  spark.  If  desirable,  however,  the  liquid  may  be 
placed  in  a  tube,  and  inserted  in  a  mass  of  powder,  which  is  then  ignited  in 
any  suitable  manner." 

Now,  it  is  very  certain  that  neither  here,  nor  in  any  part  of  the 
specification,  is  there  any  express  mention  of  a  capsule  or  percussion 
cap;  nor  is  anything  said  concerning,  or  the  faintest  allusion  made 
to,  an  explosion  to  be  effected  by  suddenly  communicated  force,  or 
by  an  impulse  of  explosion  by  the  detonation  of  an  explosive  sub- 
stance. On  the  contrary,  the  one  idea  pervading  the  entire  specifi- 
cation— and,  as  we  have  seen,  entering  into  Nobel's  definition  of  his 
invention — ^is  the  total  and  immediate  decomposition  and  explosion 
of  nitro-glycerine,  when  in  a  condition  of  confinement,  by  subjecting 
it  to  heat  and  pressure.  By  the  plaintiff's  own  confession,  contained 
in  the  quotation  already  given  from  the  disclaimer,  explosion  by 
means  of  a  capsule  was  not  described  in  the  original  patent.  Equally 
clear  is  it  that  it  is  altogether  outside  of  the  principle  of  that  patent, 
which  is  explosion  of  nitro-glycerine,  in  a  condition  of  confinement, 
effected  by  beat  and  pressure;  whereas  the  capsule  operates,  not  by 
heat  and  pressure,  or  by  the  flame  produced,  but  by  its  detonation, 
which  gives  the  requisite  impulse  to  explode  the  substance.  Thus  it 
is  seen  that  the  very  foundation  of  the  plaintiff's  argument  fails. 

Beyond  all  manner  of  doubt,  the  purpose  of  the  reissue  here  was 
to  enlarge  the  scope  of  the  original  specification  and  claim.  The 
whole  above-quoted  paragraph,  respecting  a  capsule  or  percussion 
cap,  was  new  both  in  letter  and  in  substance.  But  that  paragraph 
has  been  solemnly  disclaimed  and  expunged.  What  then?  Did 
this  disclaimer  mean  nothing  ?  Was  it  an  act  at  once  unnecessary 
and  vain  ?  Surely  it  was  both,  upon  the  plaintiff's  theory.  The  in- 
genious argument  which  has  been  made  to  show  that  the  amended 
specification  of  the  reissue,  although  not  naming  a  capsule  or  per- 
cussion cap,  is  susceptible  of  a  construction  covering  such  use  thereof 
as  a  means  of  exploding  nitro-glycerine  as  the  defendants  have  made, 
is  not  convincing.  But  were  it  ever  so  clear  that  the  specification',  as 
it  now  stands,,  would  bear  such  interpretation,  ought  it  to  prevail  in 
the  face  of  the  express  disclaimer?  I  have  no  hesitation  in  saying 
that  a  construction  which  would  thus  render  the  disclaimer  altogether 
nugatory  must  be  essentially  wrong  and  cannot  be  accepted. 

But  if  the  amended  reissue  covers  a  percussion  cap,  the  plaintiff, 
it  seems  to  me,  encounters  an  insuperable  difficulty  in  another  quar- 
ter. The  case  would  then  be  one  of  an  invalid  reissue  by  means  of 
the  unlawful  expansion  of  the  claim  and  scope  of  the  patent,  within 
the  ruling  in  Miller  v.  Brass  Co.  104  U.  S.  350,  and  James  v.  Camp- 
bell,  Id.  35$.    It  is  true  that  in  Nobel's  original  memorandum^  relat- 
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ing  to  his  invention,  on  file  in  the  patent-office,  be  mentions  a  cap- 
sale  as  a  means  for  effecting  the  explosion  of  nitro-glycerine.  But 
he  deliberately  omitted  it  from  his  specification  as  ultimately  framed, 
and  such  omission  must  be  held  to  be  either  an  abandonment  of  its 
use  to  the  public,  or  an  irrevocable  declaration  that  as  a  means  of  ex- 
ploding nitro-glycerine  it  was  not  his  invention. 

Let  decrees  be  drawn  in  these  several  cases  dismissing  the  bills, 
with  costs. 


Deis  v.  Doll.^ 

{OireuU  Court,  If.  D.  Ohio.    Septem1)er,  1884.) 

Patknts— Eoo-Bbatbrb. 

Patent  No.  254,540,  granted  to  Charles  Dels  for  an  improved  ege  and  sugar 
beater,  consisting  of  a  box  or  receptacle  containing  a  revolving  shaft,  on  which 
"  are  set  a  number  of  projecting  whips  or  beaters  of  wire,  either  in  bunches  or 
singly,  and  in  rows  or  alternately,''  hdd  that,  in  view  of  the  state  of  the  art 
at  the  time  the  patent  was  granted,  it  must  be  limited  to  the  combination  de- 
scribed, embracing  the  particular  form  of  beater  shown  in  the  specifications 
and  drawings ;  and  that  it  is  not  infringed  by  a  beater  in  all  respects  like  Deis', 
except  that,  instead  of  wire  whips,  it  has,  on  the  revolving  shaft,  rigid  oast- 
iron  projections  arranged  in  four  or  more  parallel  rows,  these  radial  arms  be- 
ing so  arranged  in  each  row  as  to  be  intermediate  with  those  of  the  other,  and 
the  arms  on  each  row  connected  at  their  outer  ends  by  longitudinal  stiffening 
rods ;  said  beater  being  manufactured  by  defendant  under  patent  No.  266,679, 
granted  to  him. 

In  Equity. 

Charles  F.  Morgan^  for  complainant. 

M.  D,  Leggett  and  John  CroweU,  for  defendant. 

Matthbws,  Justice.  This  is  a  bill  in  equity  to  restrain  the  alleged 
infringement  by  the  defendant  of  letters  patent  No.  254,540,  granted 
to  the  complainant,  March  7,  1882,  for  certain  improvements  in  egg 
and  sugar  beaters,  and  for  an  account. 

''This  invention,''  the  specification  declares,  "is  intended  for  the 
use  of  bakeries,  where  large  quantities  of  eggs  and  sugar  and  flour 
are  beaten  for  cake-making,  etc.,  the  object  being  to  supply  a  cheap 
and  simple  machine  that  will  do  the  work  in  a  much  shorter  time  than 
by  hand-beating,  as  generally  practiced;  and  the  invention  consists 
in  the  employment  of  an  open  box  or  receptacle,  with  a  rounded  bot- 
tom, and  having  hollow  (tin)  or  double  side  walls,  to  contain  hot  water 
therein,  to  aid  the  beatmg  by  warming  the  egg  mass  in  the  box,  so 
that  it  works  quicker,  and  combined  with  a  revolving  shaft  having  a 
Reries  of  projecting  whips  or  dashers  thereon,  which  is  operated  by 
gear-wheels  and  a  crank  outside  the  end  of  said  box,  all  substantially 
as  hereinafter  fully  explained." 

Having  reference  to  the  drawings,  there  is  a  description  of  the  box, 

1  Reported  by  J.  0.  Harper,  Ssq.,  of  the  Cincinnati  bar. 
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with  roanded  bottom  and  hollow  sides,  to  hold  hot  water,  and  set  in 
that  a  beater,  consisting  of  a  horizontal  shaft  removable  therefrom, 
and  revolved  by  means  of  a  cog-wheel  and  crank  at  one  end  of  the 
journal  outside  the  box.  '*0n  this  shaft/'  the  specification  proceeds, 
"are  set  a  number  of  projecting  whips  or  beaters  of  wire,  either  in 
bunches  or  singly,  and  in  rows  or  alternately  in  position,  which,  when 
rapidly  revolved  by  the  crank,  beat  ap  the  mass  of  egg  or  eggs  and 
sugar  and  flour,  in  a  very  short  time,  to  the  required  Ughtness  and 
consistency,  giving  the  same  effect  as  rapid  hand-beating.** 
The  claim  is  as  follows : 

*'In  a  baker's  egg  and  sugar  beater  the  combination  of  the  shaft,  d,  having 
the  wire  whips,  ?,  i,  i,  thereon,  operated  by  cog-wheels,  /,  g,  and  crank,  ft, 
with  the  box,  aaa,  having  the  rounded  bottom,  a,  and  double  walls,  5,  d,  (and 
bottom,)  all  arranged  and  operating  substantially  as  specified.'' 

The  defendant's  answer,  specially  naming  the  alleged  anticipation, 
denies  the  validity  of  the  patent  for  want  of  novelty,  and  also  the 
alleged  infringement.  It  is  admitted  that  the  defendant  had  manu- 
factured and  sold  one  or  more  machines,  in  all  respects  like  those 
described  in  the  letters  patent  of  the  plaintiff,  with  this  exception : 
that  instead  of  the  wire  whips  projecting  from  the  shaft,  as  a  beater, 
they  had,  on  the  revolving  shaft,  rigid  cast-iron  projections,  arranged 
in  four  or  more  parallel  rows,  these  radial  arms  being  so  arranged  in 
each  row  as  to  be  intermediate  with  those  of  the  other,  so  that  each 
arm  cuts  a  separate  path  through  the  material  to  be  mixed,  and  the 
arms  in  each  row  connected  at  their  outer  ends  by  longitudinal  stiff- 
ening rods,  which  impart  rigidity  to  the  entire  row  of  arms.  The 
defendant  claims  the  right  to  manufacture  and  sell  machines  of  this 
character  by  virtue  of  letters  patent  for  the  same,  issued  to  him  Octo- 
ber 81,  1882,.  and  that  they  do  not  infringe  the  letters  patent  of  the 
plaintiff;  or  that,  if  they  do,  the  latter  are  void  for  want  of  patentable 
novelty.  The  defendant's  patent,  No.  266,679,  is  for  new  and  useful 
improvements  in  egg  and  flour  mixers,  and,  after  describing  in  the 
specification^  the  details  of  the  machine  with  reference  to  the  draw- 
ings, sets  forth  claims  to  a  combination,  consisting  of  a  jacketed  mix- 
ing trough,  having  hollow  sides  for  hot  or  cold  water;  a  horizontal 
detachable  beater,  having  rows  of  radial  arms,  connected  by  longitu- 
dinal stiffening  rods  at  their  outer  ends,  and  means  of  revolving  the 
beater.  The  supposed  advantage  of  the  radial  arms,  constructed  and 
arranged  as  described,  is  set  forth  in  the  specifications  as  follows : 

"In  revolving  the  beater  the  radial  arms  of  the  same  agitate  the  materials 
placed  in  the  trough,  while  the  longitudinal  stiffening  rods  move  closely  along 
the  inner  walls  of  the  trough,  so  as  to  take  up  the  materials  deposited  thereon 
and  return  them  into  the  path  of  the  radial  beater-arms,  whereby  the  thor- 
ough mixing  of  the  eggs,  sugar,  flour,  or  other  materials  is  secured  in  a  very 
short  time,  and  a  dough  of  the  required  consistency  and  lightness  obtained." 

The  advantage  and  superiority  of  radial  arms  so  arranged,  and 
united  by  stiffening  i^ods,  are  admitted;  but  it  is  contended  that,  if 
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patentable,  they  can  be  only  as  an  improvement  upon  those  covered 
by  the  plaintiff's  patent,  for  which,  in  other  respects,  they  are  merely 
mechanical  eqaivalents;  that  patent,  it  is  claimed,  covering,  as  a  con- 
stituent of  the  combination,  every  horizontal  shaft  with  projections 
suitable  for  beating  eggs  and  sugar,  etc.  There  is  no  claim  for  the 
beater  alone,  but  only  in  this  combination;  and  in  every  other  respect^ 
except  as  to  this  beater,  it  is  admitted  that  the  combination  itself,  in 
other  applications,  and  all  the  several  elements  which  enter  into  it, 
were  well  known  and  in  common  use  before  the  alleged  invention  of 
the  plaintiff.  For  example,  it  is  admitted  that  prior  to  that  date 
churns  were  made  and  sold,  and  in  public  use,  having  rounded  bot- 
toms and  double  walled  sides  for  holding  hot  or  cold  water,  and  pro- 
vided with  revolving  dashers  and  mechanism  adapted  to  revolve  them, 
although  such  dashers  were  not  suitable  for  beating  or  treating  eggs, 
or  eggs  and  sugar,  or  like  masses.  There  is  also  .in  proof,  letters 
patent  granted  to  John  F.  Bobe,  No.  166,412,  dated  August  3,  1875, 
thus  antedating  those  of  the  plaintiff  several  years,  for  an  improved 
egg-beater,  in  which  there  is  shown  a  rotating  horizontal  shaft,  with 
radial  arms  or  prongs  projecting  from  the  shaft,  operating  between 
like  bars  in  a  fixed  position,  turned  in  a  casing,  without,  however,  the 
double  walls,  by  means  of  a  crank  and  cog-wheel.  There  was  cer- 
tainly nothing  patentable  in  employing  such  a  beater  as  that  of 
Bobe's  in  a  casing  having  hollow  sides;  and  having  in  view,  there- 
fore, the  state  of  the  art  at  the  date  of  the  plaintiff's  alleged  inven- 
tion, and  by  means  of  that  seeking  to  reconcile  the  action  of  the 
patent-office  in  granting  the  two  patents, — one  to  the  plaintiff,  the 
other  to  the  defendant, — otherwise  inconsistent,  it  is  necessary  to  limit 
the  patent  of  the  plaintiff  to  the  combination  described  by  him,  em- 
bracing the  particular  form  of  beater  shown  in  the  specifications  and 


This  relieves  the  defendant  from  the  charge  of  infringement,  and 
entitles  him  on  that  ground  to  a  dismissal  of  the  complainant's  bill, 
with  costs;  an^  it  is  so  ordered. 


The  Hebob. 

(DiHriei  Court,  D.  Deiaware.    August  11, 1884.) 

Seamen's  AVaobs — Stipulations— Discharge. 

Where  seamen  were  employed  on  a  steam-boat  to  make  the  run  from  Phil- 
adelphia to  Port  of  Spain  for  a  stipulated  sum,  and  to  have  their  passage  paid 
on  tneir  return  to  the  port  of  departure,  and  the  vessel,  after  having  gone  a 
short  distance  to  sea,  was  compelled  to  put  back,  and  some  of  them  were  dis- 
charged by  the  captain  because  he  had  no  further  use  for  them,  hM,  that  they 
were  entitled  to  be  paid  the  full  sum  agreed  upon  for  their  wages. 

SaICE^LBATINO  VE8SEIi--SBAWOBTHINBSS. 

Two  of  the  libelants  having  left  the  vessel  on  the  ground  that  she  was  not 
seaworthy,  held,  that  unseaworthiness  justifies  a  crew  in  leaving  a  vessel,  and 
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entitles  them  to  the  payment  of  their  wages  for  the  month  or  voyage ;  and  that 
the  discharge  of  seamen  and  nnseaworthmess  may  be  proved  in  the  same  man* 
ner  as  other  facts  are  proved  before  a  court  or  jury. 
8.  Same— Statutobt  Provisions. 

Statutory  provisions  relating  to  the  discharge  of  seamen,  and  the  holding  of 
surveys  on  vessels  alleged  to  be  unseaworthy,  are  not  exclusive  of  other  rem- 
edies than  those  therein  contained. 

In  Admiralty. 

Bradford  dt  Vande grift,  for  libelants. 

John  M.  Arundel,  for  claimant. 

Wales,  J.  Libel  for  wages  and  damages.  The  libelants  shipped 
on  board  the  Heroe,  bound  from  Philadelphia  to  Port  of  Spain,  in  the 
island  of  Trinidad, — two  of  them  in  the  capacity  of  quartermasters, 
two  as  firemen,  and  the  remainder  as  seamen, — and  they  were  to  be 
paid  for  the  run,  $50,  $45,  and  $40,  respectively,  and  on  their  arrival 
at  the  port  of  destination  were  to  have  their  passage  paid  to  Philadel- 
phia or  New  York.  The  Heroe  is  a  side- wheel  steam-boat,  designed 
principally  for  river  navigation,  and  this  was  her  first  voyage.  She  is 
of  102  tons  burden,  110  feet  long  and  26  feet  beam,  provided  with  a 
single  engine  and  a  single  furnace.  The  furnace  was  constructed  for 
burning  wood,  but  was  temporarily  adapted  for  the  consumption  of 
coal .  She  left  Philadelphia  on  July  6th,  last,  with  a  crew  of  14  all  told. 
She  was  about  24  hours  in  making  the  breakwater,  and  after  a  short 
delay  for  some  slight  repairs  to  the  machinery,  put  to  sea  and  had  gone 
as  far  as  oS  Gape  Hatteras  when  she  was  compelled  to  come  to  anchor 
for  further  repairs  to  the  engine.  Before  reaching  Hatteras  it  was 
found  necessary  to  stop  the  engine  every  few  hours  to  clean  the  fires. 
By  this  time,  also,  it  had  been  discovered  that  the  machinery  worked 
badly,  and  the  vessel  could  not  make  more  than  three  and  a  half  or 
four  knots  an  hour.  After  repeated  efforts  to  put  the  engine  in  good 
working  order,  and  more  than  one  unsuccessful  attempt  to  proceed  on 
the  voyage,  the  vessel  at  one  time  having  lost  steerageway,  becoming 
unmanageable,  and  the  stock  of  coal  being  considerably  reduced,  it 
was  decided  to  turn  back  and  make  Philadelphia  or  the  nearest  port. 
The  Heroe  had  first  arrived  off  Hatteras  on  July  10th,  and  returned 
to  the  breakwater  on  July  17th.  Waiting  here  and  at  Gape  May  for 
orders  from  the  owners,  she  was  finally  brought  to  Delaware  Gity  on 
July  26th.  Between  Gape  May  and  Delaware  Gity  the  three  lower 
tiers  of  tubes  of  the  boilers  gave  out,  and  the  crown-sheet  was  split  for 
the  length  of  six  inches.  The  steam-boat  was  provided  with  sails,  but 
it  was  not  pretended  that  they  were  sufficient  for  her  navigation.  The 
captain  surmised  that  by  removing  the  paddles  he  might  have  pro- 
ceeded under  sail.  At  Delaware  Gity  the  two  quartermasters  left  the 
vessel  on  account  of  her  unseaworthiness,  and  on  the  ground  that  the 
voyage  had  been  broken  up  and  abandoned,  and  being  refused  pay- 
ment of  their  wages  filed  their  libel.  Subsequently  the  firemen  and 
seamen  filed  their  libel  for  wages,  alleging  that  the  captain  had  dis- 
charge4  them*     By  agreement  of  counsel  the  testimony  taken  under 
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ihe  first  libel  applies  to  the  second,  and  both  have  been  consolidated. 
I  entertain  no  doubt  of  the  fact  of  the  discharge  of  the  firemen  and 
-  seamen.  The  testimony  of  the  libelants  establishes  the  fact,  and  the 
captain  admitted  to  the  marshal  that  he  had  no  further  use  for  the 
men ;  that  they  were  at  liberty  to  go ;  and  he  permitted  them  to  take 
their  eJffects  from  the  vessel.  The  answer  denies  that  the  men  were 
''regularly"  discharged,  but  the  proof  is  too  clear  for  discussion  that 
they  were  virtually  and  practically  discharged,  and  a  decree  will  be 
entered  for  the  payment  of  their  wages  as  stipulated  in  the  shipping 
articles,  less  advances  and  credits.  I  have  not  been  satisfied  that 
they  are  entitled  to  any  further  compensation  or  damages.  It  is  true, 
they  expected  to  make  the  run  out  and  return  before  August  1st,  but 
they  have  not  suffered  a  long  detention. 

The  case  of  the  quartermasters  turns  on  a  different  question,  to- 
wit,  the  unseaworthiness  of  the  Heroe,  and  the  deviation  from  and 
abandonment  of  the  voyage  for  which  they  were  engaged.  They  do 
not  allege  that  the  captain  discharged  them.  The  answer  specifically 
denies  unseaworthiness  or  abandonment,  and  claims  that  the  Heroe 
was  brought  back  to  Delaware  City  "for  the  purpose  of  having  her 
steam-engine  put  in  proper  order  and  repair,  so  as  to  enable  said 
steam-boat  to  resume  or  proceed  on  her  voyage  to  said  Port  of 
Spain,"  etc.,  ''which  repairs,  as  respondent  has  been  informed,  will 
be  completed  on  or  about  Tuesday  next,  the  fifth  instant."  "Sea- 
worthiness implies  the  ability  of  a  ship  or  other  vessel  to  make  a  sea 
voyage  with  probable  safety;  that  is,  that  she  shall  be  tight,  stanch, 
and  strong,  properly  manned,  provided  i^ith  all  necessary  stores,  and 
in  all  respects  fit  for  the  intended  voyage."  Bouv.  Law  Diet.  Con- 
fining the  inquiry  to  the  fitness  of  this  vessel  to  make  the  run  from 
Philadelphia  to  the  island  of  Trinidad,  a  distance  of  2,300  miles,  the 
testimony,  not  alone  of  the  libelants  but  of  the  captain  and  chief 
engineer,  is  conclusive.  The  vessel  is  well  built  for  one  of  her  class, 
and  her  officers  appear  to  be  experienced  and  competent,  b^t  there 
was  such  a  defect  in  her  machinery,  owing  to  faulty  construction,  or 
the  ill  adjustment  of  its  various  parts,  that  the  chief  engineer  re- 
ported at  the  time  when  it  was  decided  to  turn  back  that  he  could  do 
nothing  with  the  engine.  The  experiment  of  sending  such  a  vessel 
on  a  voyage  of  2,000  miles  was  somewhat  hazardous,  and  the  refusal 
of  these  libelants  to  stand  by  her  is  not  remarkable.  The  vessel  was 
altogether  dependent  on  her  engine  for  propelling  power,  and  when 
that  failed  from  faulty  construction,  or  by  reason  of  the  negligen($e  or 
want  of  skill  on  the  part  of  the  owners,  the  vessel  could  no  longer 
be  considered  as  fit  for  the  voyage  for  which  she  was  intended.  A 
rotten  or  leaky  hull  or  broken  masts  are  no  greater  evidences  of  un- 
seaworthiness than  is  a  defective  engine,  under  the  circumstances 
surrounding  this  case.  The  libelants  shipped  on  the  Heroe  on  the 
iaith  that  she  was  in  all  respects  well  found  and  provided  as  a  steam- 
boat should  be,  and  when  they  had  good  reason  to  believe  that  she  was 
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a  fadlare,  and  that  their  lives  would  be  endangered  by  again  going  to 
sea  in  her,  their  conduct  in  leaving  cannot  be  considered  as  censur- 
able. It  is  quite  probable  that  the  machinery  may  be  rectified  and 
made  to  work  as  originally  designed,  and  the  vessel  ultimately  reach 
its  destination,  but  in  the  mean  time  are  the  libelants  compelled  to 
remain  on  board  indefinitely,  without  additional  compensation,  and  to 
forfeit  their  stipulated  wages  unless  they  make  the  run  to  Trinidad? 
Had  the  steam-boat  encountered  storms  or  head-winds,  and  her  voy- 
age been  delayed  by  these  or  other  perils  of  the  sea,  the  libelants 
must  have  been  without  warrant  or  justification  for  their  action,  and 
it  would  have  been  their  duty  to  remain  on  the  vessel  until  the  voy- 
age was  ended.  But  this  is  obviously  a  different  case.  She  was  not 
thwarted  by  the  elements,  but  by  reason  of  her  own  inherent  defects. 
The  engine  and  boiler  of  the  Heroe  will  require  considerable  repair 
and  alteration  before  she  is  fit  for  sea,  and  the  evidence  affords  no 
satisfactory  information  when  these  repairs  will  be  completed. 

I  think  this  vessel  was  unseaworthy  from  the  facts  already  stated. 
The  chief  engineer  testified  that  the  air-pump  was  too  small,  and 
that  the  draughtsman  of  the  machinery  had  made  a  mistake  as  to  its 
size.  The  engine  worked  stiflBy  and  slowly,  being  new  and  untried. 
The  speed  never  exceeded,  if  it  reached,  five  knots  an  hour.  The 
furnace  was  not  intended  for  wood-burning,  and  before  the  officers 
had  decided  to  put  back  to  the  Delaware  there  was  not  coal  enough 
left  to  carry  her  to  Bermuda.  The  sails  were  not  sufficient  for  her 
navigation,  and  had  she  met  tempestuous  weather  the  lives  of  the 
crew  would  have  been  imperiled,  and  probably  lost. 

It  is  not  denied  that  unseaworthiness  releases  a  crew,  and  that  they 
become  entitled  to  their  full  wages  for  the  month  or  for  the  voyage; 
and,  if  by  the  month,  then  for  the  time  they  served,  with  the  allow- 
ance of  a  reasonable  time  for  their  return  to  the  port  of  departure. 

The  objection  made  by  respondent's  counsel,  that  this  court  cannot 
entertain  jurisdiction  of  the  libels  because  these  libelants  have  not 
complied  with  certain  provisions  of  the  acts  of  congress  relating  to 
the  discharge  of  seamen  and  to  the  holding  of  surveys  on  ships  alleged 
to  be  unseaworthy,  comes  too  late.  The  case  has  been  heard  on  its 
merits.  The  discharge  and  the  fact  of  unseaworthiness  can  be  proved 
at  any  stage  of  the  proceedings.  Besides,  the  statutes  referred  to  are 
not  exclusive  of  other  remedies. 

It  is  not  necessary  to  consider  the  question  of  abandonment  of  the 
voyage. 

A  decree  will  also  be  entered  for  the  payment  of  the  quartermas- 
ters. 

Authority  for  the  positions  taken  will  be  found  in  3  Kent,  Comm. 
187,  204,  205;  Work  v.  Leathers,  97  U.  S.  379;  U.  S.  v.  Nye,  2  Curt 
C.  C.  225;  1  Abb.  Adm.  409;  1  Pars.  Adm.  Law,  47;  Bray  v.  At- 
lanta, Bee,  48;  The  Cyrus,  2  Pet.  Adm.  407;  The  Frank  C.  Barker, 
19  Fbd.  Sep.  332;  The  Edward,  Blatchf.  &  H.  286, 
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Block  r.  Atohibon,  T.  &  8.  F,  R,  Co. 
(Giretiit  Oourt,  E.  D.  MiMowri.    Beptember  17, 1884.) 

1.  Practice— Jurisdiction— Section  1  of  Act  of  Mabch  8,  1876,  Dohbtrubd. 

Where  a  railroad  corporation  organized,  and,  having  its  road  la  one  state, 
has  an  office  in  another  for  the  purpose  of  soliciting  business,  and  has  an  agent 
in  charge  of  such  office,  employed  for  the  purpose  of  furthering  the  business 
of  the  company  in  the  state  in  which  its  road  runs,  it  may  be  sued  in  the  dis- 
trict where  such  office  is  located,  and  is  to  be  considered  '*  found  "  in  such  dis- 
trict, within  the  meaning  of  section  1  of  the  act  of  March  3, 1875,  concerning  the 
jurisdiction  of  circuit  courts. 

2.  Same— Service  of  Process. 

In  such  cases,  service  of  process  upon  the  agent  in  charge  of  the  office  is 
valid. 

Flea  to  the  Jurisdiction. 

This  is  an  action  for  an  injury  alleged  to  have  been  received  in 
Kansas  through  the  negligence  of  defendant,  a  Kansas  corporation. 
The  defendant's  road  does  not  extend  into  Missouri,  but  it  has  an  of- 
fice in  both  Kansas  City  and  St.  Louis.  The  service  in  this  case  was 
upon  the  officer  in  charge  of  the  company's  office  at  the  latter  place. 
The  defendant  claims  in  its  plea  that  the  court  has  no  jurisdiction 
for  the  following  reasons,  viz. :  Because  it  is  not  an  inhabitant  of  or 
found  within  this  district,  within  the  meaning  of  the  act  of  congress; 
because  no  part  of  its  road  was  or  is  in  the  Eastern  district  of  Mis- 
souri;  because  the  cause  of  action  did  not  accrue  in  Missouri;  and 
because  the  defendant  did  not  keep,  at  the  commencement  of  this 
suit  or  service. of  writ,  an  officer  or  agent  for  the  transaction  of  its 
usual  and  customary  business  in  this  district,  within  the  meaning  of 
the  laws  of  the  state  of  Missouri  and  the  acts  of  congress,  and  there- 
fore cannot  be  sued  in  this  district ;  because  the  agent  served  was  not 
such  an  agent  as  could  be  legally  served  with  process  against  this  de- 
fendant. 

Dyer,  Let  dt  Ellis,  for  plaintiff. 

James  Hagerman,  for  defendant. 

Brewer,  J.,  (orally.)  I  have  well-settled  convictions  in  reference 
to  this  matter,  because  I  have  had  this  question  of  service  on  foreign 
corporations  before  me  in  two  or  three  districts.  True,  it  was  pre- 
sented in  different  phases;  but  I  have  had  occasion  to  fully  exam- 
ine the  question.  In  Kansas  we  have  a  statute  that  authorizes  serv- 
ice upon  railroad  corporations  by  delivering  process  to  an  agent  who 
sells  tickets;  and  in  one  case  I  had  before  me,  service  was  attempted 
to  be  made  on  the  Chicago,  Burlington  &  Quincy  Bailroad  Com- 
pany by  serving  an  agent  of  the  Kansas  City,  St.  Joe  &  Council 
Bluffs  Bailroad,  on  the  claim  that  he  was  in  the  habit  of  selling  cou- 
pon tickets  over  the  Chicago,  Burlington  &  Quincy  Bailroad,  and 


1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
v.2lF,no.9— 34 
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therefore,  as  he  had  been  doing  that  several  years,  and  those  tickets 
had  been  recognized  by  the  Chicago,  Burlington  &  Quincy  Bailroad, 
he  was  the  agent  of  that  road  to  sell  tickets.  I  set  aside  that  service, 
because  I  thought  the  act  extended  only  to  agents  who  were  direct 
agents,  and  he  was  a  mere  subagent,  and  only  authorized  to  receive 
service  as  the  a^ent  of  the  St.  Joe  &  Council  Bluffs  Bailroad,  the 
corporation  by  which  he  was  directly  employed,  and  to  which  alone 
be  accounted.  There  is  a  case  later  than  those  spoken  of  by  coun* 
sel,  which,  if  my  memory  serves  me  right,  went  to  the  supreme  court 
of  the  United  States  from  Michigan,  where,  under  a  statute  author- 
izing  service  on  the  president  or  chief  officer  of  a  corporation,  serv- 
ice was  made  on  some  chief  officer  of  an  eastern  corporation  who 
was  simply  passing  through  the  state;  and,  whatever  court  decided 
it,  it  was  held  that  the  corporation  was  not  found  in  the  state  unless 
it  had  an  office  there  for  the  transaction  of  business  in  the  state,  and 
that  the  mere  temporary  traveling  of  an  officer  through  the  state 
did  not  locate  the  corporation  there.  That  applies  to  the  case  which 
was  decided  by  the  court  this  morning,  where  service  was  had  on  a 
traveling  salesman,  who,  for  all  the  return  disclosed,  was  merely 
traveling  through  the  state,  and  therefore  was  not  a  sufficient  service. 

But,  in  this  case,  this  corporation  defendant  has  established  a  bus* 
iness  office  here,  and  has  an  agency.  It  does  not  run  its  railroads 
here,  carry  passengers,  or  transport  freight  within  this  district,  but 
it  has  an  office  here  for  the  purpose  of  soliciting  business,  and  has 
an  agent  here, — not  a  subagent,  but  a  direct  agent,— employed  for 
the  purpose  of  furthering  the  transportation  business  of  the  corpora- 
tion in  the  states  where  its  road  runs ;  the  same  as  various  manufac- 
turing and  insurance  corporations  have  offices  established  in  different 
cities  for  the  purpose  of  extending  their  business;  and,  wherever  they 
have  an  office  established,  an  agency  is  created.  It  seems  to  me  that, 
within  the  purview  of  this  statute,  the  corporation  is  found  wher- 
ever such  an  office  and  agency  is  established. 

In  this  particular  case  it  is  perhaps  a  hardship  in  bringing  the 
suit  here,  since  the  cause  of  action  arose,  the  injury  was  done,  in 
the  state  of  Kansas;  yet,  on  the  other  hand,  if  a  contract  was  made 
here  by  their  agent,  there  would  be,  under  some  circumstances,  very 
just  ground  for  saying  that  this  was  the  place  for  litigating  any  ques- 
tion arising  thereunder.  If  freight  had  been  transported,  and  a  dis- 
pute arose  afterwards  as  to  the  terms  of  the  contract,  here  would  be 
the  place  where  it  was  made;  here  would  be  the  place  where  the 
rates  of  freight  were  proposed  and  accepted,  and  there  might  be 
great  propriety  in  having  the  litigation  here.  So,  where  an  insur- 
ance corporation  of  some  eastern  state  enters  into  an  insurance  con- 
tract here,  any  litigation  in  case  of  loss  ought  to  be  had  here,  and 
the  insured  ought  not  to  be  compelled  to  go  to  the  state  where  the 
corporation  exists  for  the  purpose  of  establishing  his  demands.  A 
very  wise  line  of  demarkation  might  be  that  whdre  a  suit  is  brought 
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against  a  corporation  outside  of  the  state  where  it  exists  in  the  first 
instance,  the  litigation  should  be  limited  to  such  contracts  as  are 
made  at  the  place  where  the  suit  is  commenced.  But,  as  the  statute 
now  is,  if  the  corporation  is  found  here  for  the  purposes  of  any  suit,' 
it  is  found  for  the  purposes  of  all  suits.  It  seems  to  me,  within  the 
purview  of  the  statute,  that  wherever  a  railroad  corporation  has  es- 
tablished an  agency,  wftere  it  has  an  office,  an  agent  directly  em- 
ployed by  it  for  the  transaction  of  its  business,  (and  that  is  not  lim- 
ited  to  the  mere  business  of  running  its  road,  carrying  freight  and 
passengers,  but  includes  any  transactions  or  contracts  with  the  view 
of  increasing  or  furthering  such  regular  business,)  in  such  case  it  is 
found  within  the  district.  I  do  not  think  the  section  referred  to  by 
counsel  as  to  the  jurisdiction  of  the  circuit  court,  in  a  state  in  which 
there  are  two  districts,  has  any  application  to  this  case,  for  here  the 
defendant  is  a  corporation  of  another  state,  and  therefore  not  any 
more  a  resident  of  one  than  the  other  district  in  this  state.  The 
plea  to  the  jurisdiction  will  be  overruled. 


BisoHOFFSHBiM  V.  Baltzeb  and  others. 

{Circiut  Court,  S.  D.  New  York,    September  9, 1884.) 

PbincipaXi  akd  Aobnt— Intbrbst  oh  Monbt  RsTAmBD  BT  AoBNT  — Ratb  or 
Intbrbst— Law  of  Place. 

Money,  voluntarily  left  by  a  principal  in  the  hands  of  an  agent,  liw  without 
interest  until  somci  request  for  it  or  occurrence  changes  the  chantcter  of  the 
detention ;  but  when  the  detention  is  against  right,  interest  from  the  time  when 
the  money  should  have  been  paid  to  the  principal,  at  the  rate  fixed  by  the  law 
of  the  place  where  it  is  detained,  is  chargeable  to  the  agent. 

In  Equity. 

Joseph  H.  Choate,  for  orator. 

Chas.  M.  Da  Costa,  for  defendants. 

Wheeler,  J.  There  having  been  an  order  for  a  decree  setting 
aside  the  basis  of  a  charge  by  the  defendants  to  the  plaintiff  of  $63,- 
125,  in  an  account  current,  as  paid  for  $100,000  North  Qarolina 
state  bonds  which  proved  to  be  void,  and  for  a  resettlement  of  the 
account,  several  questions  have  been  made  as  to  carrying  out  the 
decision  made.  Bischoffsheim  v.  Baltzer,  20  Fed.  Bep.  890.  As 
this  is  the  only  item  open,  it  can  be  adjusted  on  its  own  merits,  and 
the  balance  due  ascertained  without  reference  to  a  master,  so  far  as 
appears  to  be  claimed. 

Firstly,  this  charge  was  made  following  sales  of  gold  made  by  the 
defendants  for  the  plaintiff^  and  the  proceeds  credited  to  a  larger 
amount  than  this  charge,  so  that  gold  furnished  by  the  plaintiff  may 
be  said  to,  in  effect,  have  paid  for  the  boads^    It  is  urged,  if  the  ar- 
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gnmeni  is  understood,  that  on  setting  aside  the  charge  the  plain tiJS  ia 
entitled  to  what  would  replace  so  much  of  the  gold  as  would  balance 
the  charge.  There  would  appear  to  be  much  plausibility  in  this 
^  claim  if  the  transaction  had  been  that  the  defendants  swapped  the 
bonds  to  the  plaintiff  for  the  gold.  But  in  fact  the  plaintiff  made  no 
trade  with  the  defendants  for  the  bonds.  The  defendants  charged  the 
plaintiff  so  much  as  paid  out  for  the  bonds.  The  plaintiff,  supposing 
that  the  money  was  actually  so  paid,  let  the  charge  stand  for  the 
amount.  The  other  transactions  were  separate  from  this,  and  would 
have  taken  place  if  this  had  not.  This  charge  did  not  increase  or  di- 
minish the  amount  of  gold  bought  or  sold.  It  diminished  the  plain- 
tiff's credit  with  the  defendants  exactly  as  much  in  money  as  the 
amount  of  the  charge.  Exactly  that  amount  of  money  would  have 
made  the  plaintiff  whole  in  respect  to  this  charge,  at  that  time.  The 
amount  is  the  same  now,  unless  interest  is  to  be  added. 

The  account  shows  that  interest  on  balances  was  carefully  com- 
puted from  time  to  time  covering  this  period.  By  the  making  of  this 
charge  the  plaintiff  lost  the  interest  on  its  amount  to  the  closing  of 
the  account.  Had  the  charge  not  been  made,  his  interest  would  have 
been  enough  more,  and  the  defendants'  enough  less,  to  amount  to 
that.  So,  by  understanding  and  contract,  the  plaintiff  is  entitled  to 
interest  on  the  item,  or  rather  on  the  amount  which  balanced  it,  un- 
less there  is  something  in  the  transaction  and  what  followed  to  repel 
such  allowance.  There  is  no  doubt,  probably,  but  that,  as  claimed  for 
the  defendants,  money  voluntarily  l^ft  by  a  principal  in  the  hands 
of  an  agent  lies  without  interest  until  some  request  for  it,  or  occur- 
rence, changes  the  character  of  the  detention.  Neither  does  there 
appear  to  be  any  question  but  that  whenever  the  detention  is  against 
right  interest  follows.  Stone  Cutter  Co.  v.  Windsor  Manufg  Co.  17 
Blatchf.  24. 

The  question  here  is  as  to  the  character  of  this  detention.  The 
void  bonds  were  the  defendants'  bonds.  There  was  no  sale  from  the 
defendants  to  the  plaintiff.  The  plaintiff  had  the  right  to  treat  the 
transaction  as  a  sale  to  his  firm  when  he  knew  what  it  was,  but  never 
has  done  so.  The  defendants  kept  the  money  themselves,  as  the  price 
of  their  bonds,  and  represented  that  they  paid  it  to  others  for  the 
purchase  of  others'  bonds.  They  had  the  bonds  all  the  while.  They 
detained  the  money  against  the  right  of  the  plaintiff  all  the  while,  but 
he  did  not  know  it.  His  right  did  not  accrue  with  his  finding  out; 
he  found  out  a  right  already  accrued.  When  he  found  out  his  right, 
he  might,  it  is  true,  have  waived  it ;  but  his  failure  to  waive  it  did  not 
create  it,  but  saved  it.  It  appears  to  have  been  saved  as  it  was  in 
the  beginning,  and  as  it  would  have  been  if  it  had  been  asserted 
then, — a  right  to  the  money  which  the  charge  met,  with  interest. 
The  money  was  detained  in  New  Tork,  and  the  law  there  as  to  the 
rate  of  interest  must  govern.  Ekim  v.  East  India  Co.  1  P.  Wms. 
396.     This  seems  to  be  settled  at  7  per  cent,  while  the  legal  rate 
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was  7,  and  at  6  while  the  legal  rate  was  6,  by  the  decisions  of  the 
highest  court  of  the  state.  Reese  v.  Rutherford,  90  N.  Y.  644;  San- 
ders V.  L.  S.  d  M.  8.  Ry.  Co.  94  N.  Y.  641;  O'Brien  v.  Young',  95 
N.  Y.  428.  It  is  suggested  that  objections  to  evidence  should  be 
passed  upon  formally  before  entry  of  decree ;  but  there  is  no  motion 
to  suppress  testimony,  nor  any  question  raised  by  objection  that  the 
decision  of  would  be  controlling  upon  any  principal  point.  There  is 
no  occasion  to  pass  upon  such  questions  in  detail. 
Decree  entered  accordingly. 


New  Castle  Nobthebn  Bt.  Co.  v.  Ijimpson. 
iOireuit  Cawrit  W.  D.  Pennsylwinia.    Augost  13, 1884.) 

1.  RAniBOAD  COMPANT— COKTBACT  UlTBA  VmEft—RBSOIBSIOK— PaBT  FeBFOBH- 

ANOB. 

A  court  of  equity,  upon  a  bill  filed  by  a  corporation,  will  rescind  a  contract 
still  executoiy  into  Vhich  it  has  entered,  where  the  same  is  uUra  tires  and 
against  public  policy,  although  all  the  stockholders  may  have  either  expressly 
assented  thereto  or  acquiesced  for  a  season  therein,  and  in  its  partial  execution 
by  the  other  party. 

2.  Same— CoKSTiTDTioN  of  Penksylvania— Contract  to  Construct  Railroad. 

The  constitution  of  the  state  of  Pennsylvania  provides  that  **  no  corporation 
shall  issue  stocks  or  bonds  except  for  money,  labor  done,  or  monev  or  property 
actually  received ;  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.**  An  incorporated  railroad  company  of  that  state  entered  into  a  con- 
struction contract  whereby  the  contractor  agreed  to  furnish  all  the  materials 
and  do  all  the  work  necessary  to  construct  the  company's  road,  at  an  expendi- 
ture, however,  not  exceeding  $200,000;  and  in  consideration  thereof  the  com- 
pany agreed  to  issue  to  the  contractor  $300,000  of  its  capital  stock  as  fully  paid 
up,  and  $300,000  of  its  first  mortgage  bonds.  The  materials  could  be  furnished 
and  the  road  built  for  $180,000  cash.  HM,  that  the  contract  contravened  the 
constitutional  provision,  and  was  ultra  virei  and  void. 

8.  Same— Pennsylvania  Statutes  op  April  4, 1868,  and  APRnt.  18, 1874. 

The  act  of  assembly  of  April  4, 1868,  limits  the  amount  of  a  railroad  com- 
pany's construction  mortgage  bonds  to  the  amount  of  the  capital  stock  sub- 
scribed, and  authorizes  the  issue  of  such  bonds  in  amounts  not  exceeding  double 
the  amount  actually  paid  up  of  the  capital  stock  subscribed ;  and  the  act  of 
April  18,  1874,  forbids  any  corporation  to  increase  the  amount  of  its  indebted- 
ness beyond  the  amount  of  its  capital  stock  subscribed,  until  the  amount  of  its 
capital  stock  subscribed  shall  be  fully  paid  in.  Held,  that  the  performance  by 
the  railroad  company  of  its  said  contract  involved  a  violation  of  these  stat- 
utory provisions,  it  appearing  that  no  part  of  its  subscribed  capital  stock, 
which  was  $250,000,  had  been  paid  in. 

4.  Sajie — Part  Pbrformancb  by  Contractor— Compensation. 

Before  the  bill  was  filed  the  contractor  had  entered  upon  the  work  of  con- 
atmctibn,  and  he  has  expended  upwards  of  $40,000.  Held  that,  while  the  con- 
tract must  be  rescinded  as  one  which  the  corporation  had  no  lawful  power  to 
make  or  perform,  yet  the  rescission  should  be  upon  terms  securing  to  the  con- 
tractor just  compensation,  his  conduct  being  free  from  actual  bad  faith 

In  Equity. 

R.  B.  McConibs,  Frank  Whitesell,  and  J.  B.  Brawley,  for  complain- 
ant. 
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J.  ff.  McCreary,  D.  B.  Kurtz,  and  Marshall  Brown,  for  respond- 
ent. 

Agheson,  J.  The  purpose  of  this  bill,  which  was  filed  on  Decem- 
ber 15,  1883,  in  the  court  of  common  pleas  of  Lawrence  county,  is 
the  rescission  of  a  construction  contract  between  the  plaintiff  (the 
New  Castle  Northern  Bailway  Company)  and  the  defendant  (Thomas 
P.  Simpson)  on  the  ground  that  it  was  beyond  the  powers  of  the 
plaintiff  company  to  enter  into  such  contract  or  fulfill  its  terms,  it 
being  against  public  policy  and  in  violation  of  the  state  constitution, 
and  its  execution  involving  also  an  infraction  of  certain  statutory  en- 
actments. The  plaintiff  company  was  incorporated  under  the  laws 
of  Pennsylvania  on  the  fiirst  day  of  February,  1883,  with  power  to 
construct  a  railroad  in  Lawrence  and  Mercer  counties,  the  articles  of 
association  fixing  the  capital  stock  at  $250,000,  in  shares  of  $50 
each.  This  capital  stock  was  all  subscribed  for  by  nine  individuals, 
but  it  has  never  been  called  in,  nor  has  any  part  thereof  been  paid. 
On  May  25, 1883,  at  an  irregularly  called  stockholders'  meeting, — 30 
days'  newspaper  notice  only  having  been  given,  instead  of  60  days' 
notice,  as  required  by  law, — it  was  resolved  that  the  capital  stock  be 
"increased  to  $30,000  per  mile." 

On  the  fifth  day  of  October,  1883,  the  plaintiff  and  defendant  en- 
tered into  a  written  contract  whereby  the  defendant  agreed  to  furnish 
all  the  materials  and  do  all  the  work  necessary  to  construct  the  rail- 
way of  said  company  from  the  junction  with  the  Pittsburgh  &  Lake 
Erie  Eailroad,  in  the  city  of  New  Castle,  in  Lawrence  county,  to  the 
town  of  Middlesex,  in  Mercer  county,  Pennsylvania,  a  distance  of 
about  16  miles,  with  sidings  and  branches  2  miles  in  length;  and  in 
consideration  thereof  the  plaintiff  agreed  to  pay  and  deliver  to  the 
order  of  the  defendant,  from  time  to  time,  as  required  by  him,  its  cap- 
ital stock  and  first  mortgage  bonds  at  the  rate  of  $30,000  in  full-paid 
capital  stock  and  $30,000  at  par  of  first  mortgage  bonds,  for  each 
and  every  mile  of  track  constructed  under  the  agreement;  the  con- 
tract, however,  expressly  providing  that  the  sum  which  the  defend- 
ant was  to  expend  was  not  to  exceed  $200,000. 

According  to  the  terms  of  the  contract,  its  fulfillment  would  require 
the  delivery  by  the  company  to  the  defendant  of  $540,000  of  paid-up 
capital  stock,  and  $540,000  of  first  mortgage  bonds;  but  by  a  sep- 
arate instrument  of  writing,  bearing  the  same  date,  the  defendant  as- 
signed $480,000  of  these  securities,  viz.,  $240,000  of  bonds  and  $240,- 
000  of  stock,  to  two  of  the  directors  of  the  company,  in  trust,  to  be 
used  in  paying  for  rights  of  way,  etc.  The  evidence  warrants  the  con- 
clusion that  the  bona  fide  cash  expenditures  to  be  covered  by  this 
trust  would  be  greatly  less  than  the  nominal  value  of  the  assigned 
securities,  and  that  one  main  purpose  to  be  subserved  by  the  trust 
arrangement  was  the  securing  to  certain  directors  and  promoters  of 
the  company  large  profits  out  of  the  right  of  way,  which,  for  the  most 
part,  was  located  upon  the  bed  of  an  abandoned  canal  which  these 
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parties  bad  purchased  for  the  company  at  a  low  price.  It  is,  how- 
ever, due  to  the  defendant  to  say  that  he  had  no  personal  interest  in 
these  proposed  illegitimate  gains.  A  construction  contract  of  the 
same  general  character  had  previously  existed  with  one  W.  W.  Beed, 
but,  by  agreement,  it  was  canceled  on  or  about  October  5, 1883,  Simp- 
son paying  (5,347.43  for  work,  etc.,  done  under  it. 

On  October  23, 1883,  in  order  to  obviate  objections  raised  by  some 
of  the  directors  of  the  company,  the  defendant  executed  an  instru- 
ment whereby  he  agreed  to  certain  modifications  of  his  contract,  not 
material,  however,  to  the  decision  of  the  present  questions  before  the 
court.  The  defendant  began  work  under  the  contract  shortly  after 
its  date,  and  proceeded  therewith  until  about  January  14, 1884,  when 
he  was  stopped  by  a  preliminary  injunction  issued  by  the  said  court 
of  common  pleas.  The  cause  having  been  subsequently  removed  by 
the  defendant  into  this  court,  the  injunction  was  here  so  modified,  by 
an  order  made  March  12,  1884,  "as  to  leave  the  defendant,  Thomas 
P.  Simpson,  at  full  liberty  to  proceed  with  the  work  of  construction 
under  said  contract. "  The  defendant,  however,  never  resumed  opera- 
tions, and  the  work  of  construction  has  been  at  a  stand -still.  The 
defendant  testifies  that  his  cash  expenditures  have  been  $42,229.69, 
but  this  includes  ties  ordered,  but,  it  would  seem,  not  delivered. 

The  evidence  shows,  and,  indeed,  it  is  one  of  the  admitted  facts  in 
the  case,  that  the  railroad  can  be  built  under  the  contract  of  October 
5,  1883,  and  its  specifications,  for  $180,000  cash. 

Upon  the  proofs  two  questions  arise  for  solution,  viz.:  First, 
whether  the  construction  contract  on  the  part  of  the  railway  com- 
pany is  tUtra  vires,  as  claimed;  and,  if  so,  then,  second,  whether  the 
case  is  one  for  the  interposition  of  a  court  of  equity  to  rescind  it,  at 
the  instance  of  the  company. 

1.  It  is  certainly  true,  as  the  defendant's  counsel  urge,  that  rail- 
road corporations  have  frequently  contracted  to  pay  for  the  construc- 
tion of  their  roads  in  stock  and  bonds  in  amount,  at  the  par  value 
thereof,  much  in  excess  of  the  actual  amount  it  would  cost  or  was 
worth;  and,  undeniably,  such  contracts  have  received  judicial  sanc- 
tion. Van  Cott  V.  Van  Brunt,  82  N.  T.  685,  539 ;  Ang.  &  A.  Corp. 
§  590a.  But  the  contract  now  before  the  court  must  be  tested  by  a 
provision  of  the  constitution  of  the  state  of  Pennsylvania,  in  the  words 
following:  .   .  ,  .        

^^'Ko  corporation  shall  issue  stocks  or  bonds  except  for  money,  labor  done, 
or  money  or  property  actually  received;  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.  The  stock  and  indebtedness  of  corporations  shall 
not  be  increased  except  in  pursuance  of  general  law,  nor  without  the  consent 
of  the  persons  holding  the  larger  amount  in  value  of  the  stock  first  obtained, 
at  a  meeting  to  be  held  after  sixty  days'  notice  given  in  pursuance  of  law." 
Article  16.  §  7.  ,  .   . 

In  view  of  this  constitutional  inhibition,  can  the  eonstmotion  con- 
tract of  October  5,  1883,  stand?    The  scope  of  this  section  has  not 
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been  judioially  determined,  nor  even  considered  hitherto,  so  far  as  I 
am  advised.  Therefore,  of  its  purview  it  becomes  me  to  speak  with 
caution.  The  intention  would  seem  to  be  to  interdict  every  issne  by 
a  corporation  of  stocks  or  bonds  which  do  not  in  good  faith  represent 
a  consideration  in  labor  done,  or  property  or  money  received,  sub- 
stantially corresponding  in  value  with  the  face  amount  of  such  issue. 
But,  upon  a  much  less  stringent  construction,  is  it  possible  to  sus- 
tain the  issue  of  stock  and  bonds  contemplated  by  the  agreement 
tinder  consideration?  By  its  express  terms,  as  we  have  seen,  the 
defendant  is  not  to  expend  more  than  $200,000,  and  it  is  conceded 
that  his  entire  expenditures  for  materials  and  in  work  would  not,  in 
fact,  exceed  $180,000;  yet,  therefor,  the  corporation  is  to  issue  to  him 
its  full  paid-up  capital  stock  to  the  amount  of  $300,000,  and  its  first 
mortgage  bonds  to  the  like  amount  of  $300,000.  For  every  dollar's 
worth  of  labor  done  for  the  corporation,  or  property  received  by  it, 
or  of  money  expended  in  its  behalf,  the  defendant  is  to  receive  more 
than  threefold  in  the  stock  and  bonds  of  the  company.  A  door  is 
thus  to  be  opened  for  throwing  upon  the  market,  to  the  beguilement 
of  confiding  people,  corporation  securities  apparently  representing 
$600,000  of  real  value,  but  having  actually  behind  them  $180,000 
of  value  only.  The  above-quoted  section  of,  the  new  constitution  of 
the  state  has  strangely  miscarried,  if  such  an  issue  of  ''watered 
stock''  and  unsubstantial  bonds  can  be  emitted.  If  the  transaction 
in  band  is  not  within  its  prohibition,  it  would  be  difficult  to  conceive 
anything  that  would  be.  If  the  proposed  issue  of  stock  and  bonds 
beyond  the  sum  of  $180,000  would  not  be  ''fictitious,"  it  is  hard  to 
divine  the  meaning  which  the  framers  of  the  constitution  attached  to 
that  word. 

Again,  the  authority  to  issue  the  proposed  mortgage  bonds  is  to  be 
deduced  from  section  8  of  the  general  railroad  law  of  April  4,  1868. 
2  Purd.  1213,  pi.  8.  But  that  section  limits  the  indebtedness  so 
to  be  created  to  the  amount  of  capital  stock  subscribed,  and  author- 
izes "the  issue  of  the  bonds  of  the  company  therefor,  in  such  amounts 
as  shall  not  exceed  double  the  amount  actually  paid  up  of  the  capital 
stock  subscribed."  And  by  the  proviso  to  section  1  of  the  act  of  April 
18,  1874,  (P.  L.  61,)  regulating  the  manner  of  increasing  the  capital 
stock  and  indebtedness  of  corporations,  it  is  enacted  "that  no  cor- 
poration shall  increase  the  amount  of  its  indebtedness  beyond  the 
amount  of  its  capital  stock  subscribed,  until  the  amount  of  its  capital 
stock  subscribed  shall  be  fully  paid  in."  Now  this  construction  con-» 
tract  entirely  disregards  these  wholesome  statutory  restrictions.  The 
original  capital  stock  of  the  plaintiff  company  (all  subscribed  for  in 
the  articles  of  association)  was  $250,000, — a  sum  far  more  than  is 
necessary  to  accomplish  all  that  the  defendant  has  bound  himself  to 
do ;  yet  not  one  dollar  thereof  has  been  called  or  paid  in.  Upon  the 
uncontradicted  proofs  it  is  perfectly  plain  that  the  intention  of  all  par- 
ties here  was  that  this  enterprise  should  be  conducted  without  any 
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cash  capital,  and  altogether  upon  the  basis  of  an  issue  of  corporation 
stock  and  bonds  amounting  to  |1,080,000, — a  snm  enormously  in  ex- 
cess of  the  I!^quirement8  of  the  railway  company  were  its  affairs  hon- 
estly managed  in  obedience  to  the  constitution  and  laws  of  the  state. 
To  make  or  perform  such  a  contract  as  the  one  in  q[uestion  was  be- 
yond the  lawful  powers  of  this  corporation,  and  the  defendant  was 
bound  M>  know  its  legal  incapacity. 

2.  There  can  be  no  doubt  that  a  court  of  equity  may  entertain  a 
bill  to  avoid  a  contract  of  a  corporation  which  it  had  no  power  to 
make.  Auburn  Academy  v.  Strong,  Hopk,  (N.  T.  Ch.)  278,  And 
constructive  fraud  involving  a  breach  of  trust,  or  an  abandonment 
of  duty,  or  a  violation  of  public  policy,  is  a  recognized  ground  for 
equitable  interposition  for  the  cancellation  of  agreements.  1  Story, 
Eq.  Jur.  §  694.  Where  there  is  fraud  against  public  policy,  a  court 
of  equity  will  rescind,  notwithstanding  the  party  plaintiff  has  partic- 
ipated therein,  if  public  policy  would  be  defeated  by  allowing  the  in- 
strument to  stand.  Id.  §§  695,  695a.  And  so  long  as  the  contract 
continues  executory,  the  maxim  '*in  pari  delicto"  does  not  apply  at 
all.  Ad.  Eq.  *175;  Spring  Co.  v.  Knowlton,  103  U.  S.  49.  These 
principles  open  the  way  for  equitable  intervention  here,  and  nothing 
appears  to  induce  a  denial  of  the  relief  sought.  It  is,  indeed,  infer- 
able from  the  evidence  that  all  the  stockholders  of  the  plaintiff  com- 
pany either  expressly  assented  to  the  contract  of  October  5, 1883,  or  ac- 
quiesced for  a  season  therein.  But  it  is  shown  in  Thomas  v.  Railroad 
Co.  101  U.  S.  .71,  33,  that  a  contract  not  within  the  scope  of  the  powers 
conferred  on  a  corporation,  and  against  public  policy,  cannot  be  made 
valid  by  the  assent  of  every  one  of  the  shareholders.  Nor  is  it  a  suffi- 
cient reason  for  refusing  to  interfere,  that  some  of  the  directors,  who 
were  parties  to  the  indefensible  scheme  for  private  speculation  here- 
tofore referred  to,  were  active  in  promoting  this  suit,  and  in  its  prose- 
cution. Even  for  them  there  is  a  locus  penitentia.  Spring  Co.  v. 
Knowlton^  supra.  They,  however,  are  not  the  complainants.  The 
suit  is  by  the  corporation,  which  owes  a  paramount  duty  to  the  pub- 
lic. Its  former  course  was  inexcusable,  indeed;  but,  having  retraced 
its  false  steps,  it  is  now  in  the  right  pathway.  Having  entered  into 
a  contract  forbidden  by  public  policy,  (as  was  said  in  Thomas  v.  Raii- 
road  Co.,  supra,)  "it  was  the  duty  of  the  company  to  rescind  or  aban- 
don it  at  the  earliest  moment."  This  it  has  done;  but  to  the  end 
that  it  may  the  better  discharge  its  obligatif)n  to  the  public,  it  needs 
the  aid  0^  a  court  of  equity  to  set  aside  the  improvident  and  illegal 
contract  with  which  it  is  embarrassed.  The  railroad  is  unfinished. 
The  work  of  construction  has  ceased.  Although  free  to  pk'oceed,  the 
defendant  for  many  months  has  done  nothing.  His  inaction  is,  doubt- 
less, wise;  for,  were  this  bill  dismissed,  he  could  not  expect  a  court 
of  equity  to  decree  the  specific  performance  of  his  construction  con- 
tract ;  and  if  at  law  he  could  recover  at  all  for  future  work,  it  would  be 
as  upon  a  quantum  meruit  only.    It  is  better  for  the  defendant  that 
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there  should  be  a  decree  of  rescission,  for  it  may  be  coupled  with  equi- 
table terms  secaring  him  a  just  allowance.  And  this  would  be  right; 
for,  notwithstanding  the  charge  of  positive  bad  faith  made  by  the 
plaintiff's  counsel  at  the  hearing  against  the  defendant,  nothing  has 
been  shown  to  deprive  him  of  payment  at  a  fair  rate  for  all  materials 
furnished  and  worb  done  by  him  under  the  contract. 

Such  an  allowance  will  be  made,  and  to  ascertain  the  amount 
thereof  it  will  be  necessary  to  send  the  case  to  a  master. 

Let  a  decree  be  drawn  in  accordance  with  the  foregoing  views. 


Leolancha  Battebt  Co.  v.  Western  Elbgtbio  Co. 

{Circuit  Courts  8.  D.  New  York,    August  25, 1884.) 

Trade-Mark— Vamditt  op  Mark  m  Doubt — ^Prblimikary  Injunchok. 

Where  it  is  very  doubtful  whether  the  name  claimed  as  a  trade-mark  does 
not  describe  the  articles  themselves,  and  the  kind  of  them,  and  indicate  that 
they  are  made  according  to  the  patent  known  by  the  name  claimed,  rather  than 
that  the  patentee  made  them,  a  preliminary  injunction  should  not  be  granted. 

In  Equity, 

Edward  N.  Dickerson,  Jr.,  for  orator. 

George  P.  Barton,  for  defendant. 

Wheeler,  J.  The  orator  seeks,  by  motion  for  a  preliminary  in- 
junction, to  have  the  defendant  restrained  from  using  the  words,  "Pile 
Leclancha"  and  "Disque,"  and  the  orator's  style  of  label,  upon  bat- 
teries of  the  defendant's  manufacture.  Leclancha  was  a  patentee  of 
an  electric  battery.  One  form  of  his  batteries  was  known  as  the 
"disque."  The  word  "pile"  has  been  used  to  signify  a  battery.  The 
prominent  feature  of  the  label  is  a  out  of  medals  awarded  to  Leclan- 
cha's  batteries.  The  question,  of  course,  is  whether  these  words  and 
this  label  improperly  indicate  that  the  batteries  come  from  the  orator, 
or  are  merely  descriptive  of  their  style  and  qualities.  The  patented 
batteries,  of  course,  would  become  known  to  some  extent  as  Leclancha 
batterieSy  and  the  word  "disque"  would  naturally  follow  that  form. 
These  words  would  become  apt  to  describe  the  batteries  and  that  kind 
of  them,  and  would  indicate  that  they  were  made  according  to  the  pat*, 
ent,  rather  than  that  the  patentee,  or  the  orator  bearing  his  name, 
made  them.  Singer  Manufg  Co.  v.  Stanage,  6  Fed.  Rep.  279;  Bur» 
ton  v.  Stratton,  12  Fed.  Rep.  696;  Hostetter  v.  Fries,  17  Fed.  Rep. 
620 ;  Wilcox  d  Gibbs  S.  M.  Go.  v-  The  Gibbens  Frame,  Id.  623.  As 
the  medals  were  awarded  to  the  patented  batteries,  the  representation 
of  them  upon  the  labels  would  be  indicative  of  the  reputation  of  these 
batteries  rather  than  of  their  origin.  Under  these  circumstances  and 
authorities,  the  question  whether  these  things  all  together  amount  to 
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an  unlawful  representation  of  the  source  of  the  batteries  is  so  doubt- 
ful that  the  granting  of  a  preliminary  injunction  does  not  appear  to 
be  warranted. 
Motion  denied. 


OiTY  AND  County  of  San  Fbancisoo  v.  Maokby. 
{Oireuit  Court,  D,  California,    September  8, 1884.) 

1.  Taxation— CoNBTiTUTioN  of  California— Double  Taxation. 

The  coDslitution  of  California  forbids  double  taxation  of  property. 

2.  Sake — Pboferty  of  Corforation — Assessment  of  Shares. 

It  would  be  double  taxation  to  tax  all  the  property  of  a  corporation  to  the 
corporation,  and  then  assess  to  each  stockholder  the  shares  of  stock  in  it  held 
by  him,  and  such  assessment  to  the  stockholder  will  be  void. 

3.  Same — ^Presumption  of  Ownership. 

The  ccmstitution  and  laws  of  California  require  all  property  to  be  assessed 
and  taxed  to  the  owner;  and  as  it  is  a  legal  presumption  that  all  property  of  a 
corporation  has  been  assessed  to  the  corporation,  in  the  absence  of  a  showing 
to  the  contrary,  an  assessment  of  stock  to  a  shareholder  will  be  considered  a 
double  assessment,  and  void. 

4.  Same — Assessment  in  Gross— Yaliditt. 

Semble,  that  an  assessment  in  gross  upon  the  aggregate  of  a  great  many 
thousand  shares  of  stock  in  numerous  corporations  organized  for  a  great  variety 
of  purposes,  having  no  relation  whatever  to  each  other,  and  no  commpn  ele- 
ment of  value,  such  as  banking,  mining,  milling,  lumbering,  commercial,  gas, 
moneys,  solvent  credits,  etc.,  is  void. 

Action  under  California  statute  of  April  28,  1880^  to  recover  taxes 
for  1880-81,  with  penalties  and  interest. 

David  McClure,  for  plaintiff. 

B,  (7.  Whitman,  for  defendant. 

Sawyer,  J.  This  is  an  action  to  recover  city  and  county  and  state 
taxes  for  the  fiscal  year  1880-81,  together  with  5  per  cent,  penal  ties, 
and  interest  at  2  per  cent,  per  month,  amounting,  in  the  aggregate, 
to  nearly  $500,000,  of  which  aggregate  about  $236,000  is  the  amount 
of  the  taxes  originally  levied. 

The  action  is  brought  under  the  statute  of  April  23, 1880,  prescrib- 
ing a  form  of  complaint,  which  requires  the  complaint  to  "describe 
the  property  as  assessed."  The  description  of  the  property  in  the 
complaint,  and  consequently  ''as  assessed,"  is  as  follows: 

"Seven  thousand  one  hundred  and  twenty-five  shares  stock  Nevada  Bank; 
.  3,200  shares  stock  Pacific  Mill  and  Mining  Company  mining  stock ;  250  shares 
stock  Pacific  Wood,  Lumber,  and  Flume  Company;  r,000  shares  stock  San 
Francisco  Gas  Company;  47 J  shares  stock  Giant  Powder  Company;  3,000 
shares  stock  Virginia  and  Gold  Hill  Water  Company;  937  shares  stock  Golden 
City  Chemical  Works;  solvent  credits,  money;  39,570  shares  of  California 
Mining  Company  stock;  61,410  shares  Consolidated  Virginia  Mining  Com* 
pany;  16,386  shares  Ophlr  Mining  Company;  15,718  shares  Yellow  Jacket 
Mining  Company ;  Union  Consolidated  and  Sierra  Nevada  Mining  Company 
stock, — assessed  at  the  valuation  of  $10,680,000.'' 
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Defendant  demurs  on  the  groand,  among  others,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
property  taxed  consists  of  stock  owned  by  defendant  in  various  cor- 
porations, organized  for  a  great  variety  of  purposes;  and,  under  the 
first  ground  of  demurrer,  it  is  claimed  that  the  stock,  as  such,  is  not 
taxable  to  the  defendant  under  the  constitution  and  laws  of  Califor- 
nia, and  that  the  tax  is,  therefore,  unauthorized  and  void.  The  tax 
is  also  claimed  to  be  void  as  a  lamping  assessment*  The  supreme 
court  of  the  state,  in  Burke  v.  Badlam,  57  Gal.  594,  held  that  the 
constitution  of  the  state  does  not  authorize  or  require,  but,  on  the 
contrary,  forbids,  a  double  taxation  of  property;  that  it  would  be 
double  taxation  to  tax  all  the  property  of  a  corporation  to  the  corpo- 
ration, and  then  assess  to  each  stockholder  the  shares  of  stock  in  it 
held  by  him.  This  decision  by  the  state  supreme  court,  giving  a  con- 
struction to  the  state  constitution,  is  controlling  in  this  court.  The 
corporation  is  the  immediate,  primary  owner  of  all  the  property  of 
the  corporation,  the  right  of  the  stockholders  in  it  being  only  deriva- 
tive and  secondary.  The  constitution  and  the  laws  require  all  prop- 
erty to  be  assessed  and  taxed  to  the  owner,  and  the  legal  presump- 
.  tion  is,  as  held  in  the  case  cited,  nothing  to  the  contrary  appearing, 
that  all  property  of  a  corporation  has  been  assessed  to  the  corpora- 
tion, the  owner,  and  consequently  that  all  the  property  of  the  varioas 
corporations  whose  stock  has  been  assessed  to  defendant  was  duly 
assessed  to  the  corporations  issuing  it  for  the  year  1880-81.  That 
being  so,  the  assessment  of  the  stock  in  question  to  defendant  is,  as 
to  the  amount  assessed,  a  second  or  double  assessment  of  the  same 
property,  and,  as  such,  void. 

This  is  the  logical,  legal  result  of  the  decision  of  the  supreme  court 
in  Burke  v.  Badlam,  if  I  correctly  apprehend  its  import,  and  the  com- 
plaint fails  to  show  a  cause  of  action  on  that  ground.  An  absolutely 
void  tax,  certainly,  can  constitute  no  cause  of  action.  I  am  also  in- 
clined to  think  the  tax  void  as  an  assessment  in  gross — a  lumping 
assessment— ^upon  the  aggregate  of  a  great  many  thousand  shares  of 
stock  in  numerous  corporations,  organized  for  a  great  variety  of  pur- 
poses, having  no  relation  whatever  to  each  other,  and  no  common  ele- 
ment of  value,  such  as  banking,  mining,  milling,  lumbering,  com- 
mercial, gas  manufacturing,  powder  making,  chemical  works,  etc., 
moneys,  solvent  credits,  etc.  One  would  suppose  that  a  party  woald 
be  entitled  to  have  each  class  of  property,  having  different  values,  as- 
sessed by  itself,  so  that  he  can  determine  whether  it  is  properly  as- 
sessed or  not.  An  assessment  in  gross  upon  a  great  variety  of  classes 
of  property,  having  no  relation  to  each  other,  and  no  common  ele- 
ment of  value,  like  those  described  in  this  assessment,  affords  no 
means  of  knowing  whether  any  particular  part  or  class  of  it  has  been 
properly  assessed  or  not.  It  gives  him  no  means  of  correcting  an 
improper  assessment  before  the  board  of  equalization,  or  otherwise 
protecting  himself  from  extortion.    The  authorities  on  this  point  have 
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not  been  cited  by  connsel,  and  I  have  not  looked  them  np  myself, 
and  consequently  I  shall  not  now  decide  it.  While  I  do  not  find  it 
necessary  to  definitely  decide  the  point,  in  view  of  the  conclusion 
reached  on  the  other  branch  of  the  objection.  I  deem  it  a  proper  oc- 
casion to  intimate  a  very  decided  impression  against  the  validity  of 
such  an  assessment.  The  demurrer  is  sustained.  The  plaintiff  de- 
siring leave  to  amend  as  to  a  portion  of  the  tax,  leave  is  granted. 


Hambly  t;.  Dblawabb,  M.  &  V,  R.  Co.,  Substituted,  etc. 
{Oircuit  Court,  D.  J)elaware.    Julj  21, 1884.) 

L   Co VKNAirr— IMPLIED  CoNTBACT— COin>ITIOH  PbBOBDENT— DAKAGES—PliBAD- 

mo. 

By  articles  of  agreement  under  seal,  dated  Maj  8th,  executed  by  H.  and  a 
railroad  companv,  H.  agreed  to  furnish  labor  and  materials  fov  laying  ties  and 
rails  on  the  thira  division  of  the  company's  road,  from  their  depot  grounds  at 
G.  to  the  shore  of  the  Delaware  bay,  near  L.,  and  on  the  projecting  wharf  or 
pier  to  be  constructed  in  connection  therewith,— about  17  miles  in  all;  and 
the  said  third  division  was  to  be  ballasted  and  dnished  by  the  first  of  August 
next,  if  the  rails  and  ties  could  be  had  by  that  time.  H.  was  also  to  build  and 
construct  the  wharf  in  conformity  with  the  specifications  set  out  in  the  agree- 
ment. The  work  was  to  be  be^un  within  30  days  after  signing  the  articles; 
all  the  piles  of  the  wharf  to  be  driven  by  the  last  day  of  July ;  and  the  said  wharf 
and  the  whole  of  the  said  division  were  to  be  finished  and  completed  by  the 
thirty-first  of  October  ensning.  It  was  further  agreed  that  immediately  upon 
signing  the  said  articles  the  plaintiff  should  subscribe  for  $150,000  of  the  capital 
siock  of  the  company,  certificates  for  which  were  to  be  issued  to  him  in  part 
compensation  for  his  services,  etc.  On  the  twentieth  of  August,  while  H.  was 
engaged  in  the  performance  of  his  contract,  and  was  ready,  willing,  and  able 
to  carry  on,  prosecute,  and  finish  the  same  in  manner  and  form,  etc.,  he  was 
prevented  by  the  company  from  so  doing,  and  was  wholly  discharged ;  and 
thereupon  he  brought  his  action  for  a  breach  of  the  covenant.  The  declaration 
contains  seven  counts,  to  five  of  which  the  defendant  demurred,  alleging  that 
the  covenants  declared  on  were  not  the  covenants  of  the  defendant,  but  were 
repugnant  to  the  express  covenants  in  the  articles  of  agreement;  also,  that  the 
plaintiff,  having  neglected  or  failed  to  subscribe  for  the  stock,  begin  the  work, 
or  finish  the  third  division  at  the  times  agreed  on,  could  not  maintain  this  ac- 
tion. Eeld,  that  the  agreement  on  the  part  of  the  plaintiff  to  do  the  work,  and 
on  the  part  of  the  defendant  to  pay  for  it,  rallied  an  implied  covenant  on  the 
part  of  the  latter  to  permit  the  plaintiff  to  do  the  work ;  that  the  time  stipu- 
jations  were  not  conditions  precedent,  not  being  made  so  in  terms,  nor  can  they 
be  implied,  being  only  agreements  of  the  plaintiff,  for  the  breach  of  which  he 
might  be  liable  to  damages,  if  the  defendant  could  show  any  damages  resulting 
therefrom.  If  plaintiff's  delinquency  in  these  particulars  evinced  an  intention 
on  his  part  to  abandon  the  contract,  and  not  perform  it  at  all,  it  would  be  evi- 
dence on  that  issue ;  and  abandonment  would  have  authorized  the  defendant 
to  consider  the  contract  at  an  end,  and  to  stop  the  plaintiff  from  further  inter- 
m«'ddling  with  the  road  and  pier.  The  defendant  could  have  pleaded  justifica- 
tion of  the  prevention  and  discharge  of  the  plaintiff,  and  put  in  evidence  his 
failure  on  the  time  stipulations,  his  want  of  reasonable  diligence,  etc.,  in  sup- 
port of  such  a  plea. 
2.  Bams— Dahaobb. 

Where  one  party  agrees  to  perform  a  service  or  work  which  necessarily  re- 
quires time  nnd  progress  in  the  performance,  and  is  to  receive  a  compensation 
TTom  the  other  party  therefor,  if  the  party  for  whom  the  service  or  work  is  to 
be  done  puts  an  end  to  the  performance,  either  before  its    commencement  or 
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during  its  progress,  the  other  party,  though  able  and  willing  to  proceed,  can- 
not recover  compensation  for  work  not  done,  but  can  only  recover  damages 
for  the  breach  of  the  contract ;  and  those  damages  will  consist  of  his  outlay 
already  incurred,  and  of  the  profits  which  he  would  haye  realized  had  he  beea 
permitted  to  complete  the  work ;  or  in  place  of  outlay*,  when  the  compensation 
for  the  service  is  divisible,  he  may  recover  compensation  for  the  service  aUeady 
performed,  and  damages  for  being  prevented  from  completing  his  contract. 
8.  Pleading— Issues  Raised  bt  Plea. 

Pleas  which  attempt  to  raise  an  immaterial  issue,  or  take  issue  upon  a  mat- 
ter of  law,  held  bad  oa  demurrer. 

In  Covenant  on  Demurrers. 

Anthony  Higgins  and  Edward  O.  Bradford,  Jr,^  for  plaintiff. 

Jacob  Moore  and  William  C.  Spruance,  for  defendant. 

Before  Bradley,  Justice,  and  Wales,  J. 

Bradley,  Justice.  This  is  an  action  of  covenant,  brought  on  an 
agreement  under  seal,  made  the  eighth  of  May,  1869,  between  the 
plaintiff  and  the  original  defendant,  whereby  the  plaintiff  agreed  to 
lay  the  superstructure  of  the  defendant's  railroad  from  Georgetown 
to  Delaware  bay,  near  Lewes,  about  17  miles,  under  the  direction  of 
the  company's  engineer;  and  to  build  a  pier  out  into  the  bay,  accord- 
ing to  certain  specifications,  and  to  furnish  the  cross-ties,  iron  rails, 
timber,  and  other  materials  therefor.  The  plaintiff  further  agreed 
to  begin  the  work  within  30  days  from  the  execution  of  the  agree- 
ment; to  complete  the  road  to  the  depot  grounds  at  Lewes  by  the 
first  day  of  August  then  next,  if  the  rails  and  ties  could  be  had  by 
that  time;  to  have  the  piles  of  the  pier  driven  by  the  last  day  of 
July;  and  to  complete  the  whole  work  by  the  thirty-first  day  of  Octo- 
ber. In  compensation  for  the  work  thus  contracted  for,  the  defend- 
ant agreed  to  pay  the  plaintiff  $176,000  in  the  internal  improve- 
ment bonds  of  the  state  of  Delaware,  (to  be  furnished  lo  the  de- 
fendant as  provided. for  by  an  act  of  the  legislature  passed  in 
1865,  and  the  amendments  thereof,)  and  $150,000  in  certificates  of 
full-paid  stock  of  the  company,  for  which  the  plaintiff  was  to  sab- 
scribe  on  the  execution  of  the  contract.  This  consideration  was  to 
be  paid  as  follows :  Sixty  thousand  dollars  as  soon  as  that  amount 
of  materials  should  be  furnished  and  labor  performed,  according  to 
the  estimate  of  the  engineer,  and  monthly  thereafter,  upon  like  esti- 
mates, in  amounts  equal  to  the  materials  furnished  and  labor  done 
during  each  month,  respectively,  with  any  balance  before  unsettled 
for ;  the  part  payments  to  be  in  bonds  and  stock,  proportional  to  the 
respective  amounts  of  bonds  and  stock  to  be  paid  for  the  whole  work. 

The  declaration  has  seven  counts,  in  each  of  which  the  agreement 
is  set  forth  in  full.  The  first  and  second  counts  rely  upon  the  im- 
plied agreement  of  the  defendant  to  permit  the  plaintiff  to  carry  on 
the  work  to  its  completion,  and  allege,  by  way  of  breach,  that  the 
defendant  prevented  the  plaintiff  from  doing  so,  and  thereby  de« 
prived  him  of  the  profits  of  the  undertaking.  The  statement  of  this 
implied  covenant  in  the  first  count,  as  finally  amended  and  settled 
by  consent  of  the  parties,  is  to  the  following  effect,  namely :  That  in 
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and  by  the  said  articles  of  agreement  the  defendant  covenanted  and 
agreed  with  the  plaintiff  to  permit  him  to  carry  on,  prosecute,  and 
perform  the  work  agreed  to  be  done,  until  the  same  should  be  fully 
done  and  completed,  in  manner  as  provided  in,  and  according  to  the 
provisions  and  requirements  of,  said  articles  of  agreement,  and  the 
plan,  design,  and  specifications  therein  referred  to,  or  until  the  thirty- 
first  day  of  October,  1869,  whichever  should  first  happen.  In  the 
second  count  it  is  slightly  varied,  stating  the  implied  covenant  to  be 
to  permit  the  plaintiff  to  perform  and  complete  the  work  by  the  thirty- 
first  day  of  October,  1869,  in  manner  as  provided  in,  and  according 
to  the  provisions  and  requirements  of,  said  articles  of  agreement,  and 
the  plan,  design,  and  specifications  therein  referred  to.  The  assign- 
ment of  a  breach  in  each  case,  after  categorically  alleging,  in  the 
terms  of  the  covenant,  that  the  defendant  did  not  permit  the  plaintiff 
to  perform  and  complete  tha  work,  proceeded  to  aver  that,  on  the  con- 
trary, the  defendant,  before  the  work  was  fully  done,  to-wit,  on  the 
twentieth  of  August,  1869,  did  wrongfully  prevent  the  plaintiff  from 
carrying  on  and  performing  the  said  work,  and  from  subscribing  for 
the  $150,000  stock  of  the  company,  although  the  plaintiff  was  in 
good  faith  engaged  in  carrying  on  and  performing  said  work,  and 
ready,  willing,  and  able  to  carry  it  on  to  completion,  as  provided  in 
the  agreement,  and  to  subscribe  for  said  stock. 

These  counts  were  demurred  to,  on  the  grounds — First,  that  the 
implied  covenant  to  permit  the  plaintiff  to  do  the  work  is  not  cor- 
rectly set  out;  secondly,  that  the  breaches,  as  set  forth,  do  not  cor- 
respond with  the  covenant;  and,  thirdly,  that  the  counts  are  gener- 
ally bad. 

I  do  not  think  that  either  of  these  grounds  is  well  taken.  I  do 
not  well  see  how  the  implied  covenant  could  have  been  better  stated. 
The  agreement  on  the  part  of  the  plaintiff  to  do  the  work,  and  on 
the  part  of  the  defendant  to  pay  for  it,  certainly  raised  an  implied 
covenant  on  the  part  of  the  latter  to  permit  the  plaintiff  to  do  the 
work  in  the  manner,  and  according  to  the  provisions  and  requirements, 
of  the  agreement.  This  is  exactly  what  the  plaintiff,  in  the  first  and 
second  counts,  states  the  implied  covenant  to  have  been.  It  was  cer- 
tainly not  necessary  to  repeat  all  those  terms  and  requirements  over 
again.  These  stood  as  they  were  written,  unaffected  by  the  covenant 
as  expressed  or  unexpressed,  and  qualifying  its  effect  in  either  case 
alike.  In  the  two  counts  the  implied  covenant  is  set'  forth  in  differ- 
ent terms,  but  amounting  to  substantially  the  same  thing.  The 
agreement  was  that  the  work  should  be  completed  by  the  thirty-first 
day  of  October.  This  means  that  it  should  be  completed  on  that  day, 
or  before.  The  first  count  expresses  it  in  both  ways;  the  second 
simply  uses  the  terms  of  the  agreement — by  the  thirty-first  of  October. 
Both  are  right. 

It  is  objected  that  the  implied  covenant,  as  defined  in  the  declara- 
tion,  obliged  the  defendant  to  permit  the  plaintiff  to  go  on  with  the 
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work  without  oomplying  with  certain  conditions,  such  as  subscribing 
for  stock  immediately  upon  the  execution  of  the  agreement,  com* 
mencing  within  80  days,  etc.  If  these  were  conditions,  either  preced- 
ent or  subsequent,  they  are  fitly  provided  for  in  the  qualification 
annexed  to  the  plaintiff's  definition  of  the  covenant,  namely,  to  per- 
mit the  plaintiff  to  prosecute  and  perform  the  work  until  performed 
and  finished  in  manner  cut  provided  in,  and  according  to  the  provisiom 
and  requirements  of^  the  articles  of  agreement,  and  the  plan,  design,  and 
specifications  therein  referred  to. 

The  counsel  of  the  defendant,  however,  contend  that  several  of  the 
"provisions  and  requirements"  of  the  agreement  were  conditions 
precedent,  the  performance  of  which  was  necessary  to  entitle  the 
plaintiff  to  proceed  further  with  the  work,  and  to  claim  the  compensa- 
tion provided  for;  and  that  he  ought  to  have  alleged  performance  of 
these  conditions,  or  that  the  company  prevented  him  from  perform- 
ing them ;  and  they  enumerate  the  following  as  such  conditions  preced- 
ent: (1)  Subscribing  for  $150,000  capital  stock  upon  the  execution 
of  the  agreement;  (2)  beginning  the  work  within  30  days  therefrom; 
(3)  having  the  piles  of  the  pier  driven  by  July  31st;  (4)  having  the 
road  ballasted  and  finished  to  the  depot  grounds  at  Lewes  by  the  first 
of  August.  But  I  do  not  regard  these  engagements  as  conditions 
precedent,  if  they  are  conditions  at  all.  They  are  not,  in  terms, 
made  so  by  the  parties  themselves,  and  I  cannot  perceive  any  implied 
intent  that  they  should  be  so.  They  stand  simply  on  the  agreement 
of  the  plaintiff,  for  the  breach  of  which  he  might  be  liable  to  dam- 
ages if  the  defendant  could  show  any  damages  resulting  therefrom. 
If  the  plaintiff's  delinquency  in  these  particulars  evinced  an  inten- 
tion on  his  part  to  abandon  the  contract,  and  not  perform  it  at  all, 
it  would  be  evidence  on  that  issue,  and  such  abandonment  would 
have  authorized  the  defendant  to  consider  the  contract  as  at  an  end, 
and  to  stop  the  plaintiff  from  further  intermeddling  with  the  road 
and  pier.  This  is  the  result  of  the  most  recent  authority.  Mer* 
sey  Steel  d  Iron  Go.  v.  Naylor,  9  Q.  B.  Div.  648.  It  may  be  added 
that,  as  to  the  subscription  of  stock,  the  plaintiff  does  allege  that  the 
company  prevented  him  from  subscribing;  and  the  completion  of 
parts  of  the  work  at  particular  times  was  necessarily  a  thing  sub- 
sequent to  the  performance  of  a  large  part  of  it;  but  still  only  ex- 
tended to  a  part,  and  not  to  the  whole  consideration  of  the  contract, 
both  being  circumstances  on  which  courts  often  rely  in  construing  a 
covenant  not  to  be  a  condition  precedent. 

The  next  alleged  ground  of  demurrer,  namely,  that  the  breaches 
of  covenant  assigned  in  the  first  and  second  counts  do  not  correspond 
with  the  covenants  set  forth  therein,  is  equally  insufficient.  The 
breaches  assigned  seem  to  me  directly  to  traverse  and  deny  the  keep- 
ing of  the  covenants.  The  plaintiff  not  only  categorically  alleges 
that  the  company  did  not  permit  him  to  prosecute  and  perform  the 
work  until  completed  in  the  manner  provided,  but  proceeds  to  allege 
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specifically,  that  after  the  making  of  the  agreement  and  before  the 
thirty-first  of  October,  1869,  to- wit,  on  the  twentieth  of  August,  1869, 
the  defendant  wrongfully  prevented  him  from  prosecuting  and  per- 
forming the  work,  and  wrongfully  prevented  him  from  further  prose- 
cuting it  and  from  subscribing  the  stock,  although  the  plaintiff  was 
engaged  in  good  faith  in  carrying  it  on,  and  was  ready,  willing,  and 
able  to  complete  the  same  and  to  subscribe  for  the  stock,  according 
to  agreement.  In  what  terms  more  direct  the  plaintiff  could  have 
alleged  that  the  company  prevented  him  from  performing  the  contract 
on  his  part^  it  is  somewhat  difficult  to  see. 

The  third  count  sets  forth  an  implied  covenant  on  the  part  of  the 
defendant,  at  or  within  a  reasonable  time  after  the  completion  of  the 
entire  work,  to  pay  the  plaintiff,  in  bonds  and  stock  as  aforesaid,  any 
balance  then  unpaid;  and  then  avers  that  the  plaintiff,  before  the 
thirty-first  of  October,  1869,  and  before  the  work  was  completed,  and 
before  the  defendant's  engineer  had  made  any  estimate,  to-wit,  on 
the  twentieth  of  August,  1669,  was,  in  good  faith,  engaged  in  prose- 
cuting the  work,  and  was  ready,  willing,  and  able  to  continue  it  to 
completion,  and  ready  and  willing  to  subscribe  for  the  $150,000  of 
stock ;  but  that  the  defendant  wrongfully  prevented  the  plaintiff  from 
prosecuting  and  performing  the  work,  and  from  subscribing  said 
stock,  and  thereby  discharged  him  from  further  performance,  and 
prevented  the  making  of  any  estimate  by  the  engineer;  and  the  count 
then  alleges  as  a  breach  of  the  covenant  that  the  defendant  has  not 
paid  the  said  plaintiff  the  said  bonds  or  stock,  or  any  part  thereof. 
This  count  is  demurred  to  on  precisely  the  same  grounds  as  the  first 
and  second  counts  are.  It  seems  to  me  that  the  implied  covenant  to 
pay  any  balance  that  might  be  due  after  the  completion  of  the  work 
is  well  enough  stated.  But  I  think  that  the  count  is  bad  for  other 
-  reasons.  It  proceeds  upon  the  idea  that  the  plaintiff  is  entitled  to 
recover  pay  for  work  not  done,  on  the  ground  that  the  defendant  pre- 
vented him  from  performing  his  contract,  and  discharged  him  from 
the  performance  of  it.  He  therefore  claims  the  benefit  of  that  rule 
of  law  by  which  one  party  is  bound  to  perform  his  part  of  a  contract 
when  the  other  party  has  tendered  performance  on  bis  part;  as  in  a 
contract  for  purchase  of  land  or  a  chattel,  if  the  vendor  tender  a  deed 
for  the  land,  or  delivery  of  the  chattels,  which  is  refused,  he  may 
compel  the  other  party  to  pay  the  price  agreed  on ;  or,  where  any 
other  thing  is  agreed  to  be  done  by  one  party  which  can  be  done  at 
once,  and  the  doing  of  which  makes  it  the  duty  of  the  other  party 
to  pay  a  sum  of  money,  or  do  some  other  thing,  a  tender — that  is,  a 
readiness  and  offer  to  do  the  thing  so  agreed  to  be  done,  and  a  refusal 
of  it  by  the  other  party — will  oblige  the  latter  to  pay  or  perform  his 
part  of  the  agreement;  but  when  he  has  thus  paid  or  performed  he 
will  be  entitled  to  have  the  thing  tendered.  There  are  many  cases 
of  this  sort.  See  Piatt,  Gov.  104;  Jones  v.  Barkley,  2  Doug.  684; 
Add.  Cont.  §§  880,  881;  Benj.  Sales,  f8d  Ed.)  859^  and  note.  But 
v.2lF,no.9— 35 
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wbere  one  party  agrees  to  perform  a  service  or  work  which  nec- 
essarily requires  time  and  progress  in  the  performance,  and  is  to 
receive  compensation  from  the  other  party  therefor,  if  the  party  for 
whom  the  service  or  work  is  to  be  done  puts  an  end  to  the  perform- 
ance, either  before  its  commencement  or  daring  its  progress,  the 
other  party,  though  able  and  willing  to  proceed,  cannot  recover  com- 
pensation for  work  not  done,  but  can  only  recover  damages  for  the 
breach  of  the  contract;  and  those  damages  will  consist  of  his  outlay 
already  incurred,  and  of  the  profits  which  he  would  have  realized  had 
he  been  permitted  to  complete  the  work ;  or,  in  place  of  outlay,  when 
the  compensation  for  the  service  is  divisible,  he  may  recover  com- 
pensation for  the  service  already  performed,  and  damages  for  being 
prevented  from  completing  his  contract.  V.  S.  v.  Behan,  110  U.  S. 
338;  S.  G.  4  Sup.  Gt.  Bep.  81.  The  third  count,  therefore,  is  based 
on  an  incorrect  view  of  the  law.  It  claims  compensation  for  work 
not  shown  to  be  done,  instead  of  claiming  damages  for  expenditures 
incurred  and  profits  lost,  which  is  the  only  ground  of  claim  that 
could  properly  be  made,  according  to  the  facts  disclosed.  The  de- 
fendant is  therefore  entitled  to  judgment  on  the  demurrer. 

The  fifth  count  alleges  full  performance  of  the  contract  on  the  part 
of  the  plaintiff  by  completing  the  road  and  pier  on  or  before  the 
thirty-first  of  August,  1870,  and  that  the  same  was  accepted  by  the 
defendant,  without  alleging  any  estimate  or  certificate  of  the  engi- 
neer; breach;  non-payment  of  compensation  agreed  on.  The, de- 
fendant demurs  to  this  count  for  several  reasons :  (1)  That  it  does 
not  show  that  the  work  was  completed  within  the  time  or  times  re- 
quired ;  (2)  nor  that  the  company  waived  this  condition ;  (3)  nor  that 
any  estimates  were  made  by  the  engineer;  (4)  that  it  does  not  show 
any  breach  by  the  company  of  any  covenant  required  to  be  performed 
by  it.  I  have  already  stated  my  opinion  that  the  covenants  as  to  timer 
were  not  conditions  precedent.  This  disposes  of  the  first  and  second 
grounds  of  demurrer.  The  third  ground,  that  no  estimates  are  shown 
to  have  been  made  by  the  engineer,  is  not  material.  These  estimates 
were  only  required  for  the  purpose  of  determining  the  amount  of 
work  done,  from  time  to  time,  to  entitle  the  plaintiff  to  partial  install- 
ments of  payment.  When  the  work  was  completed  the  whole  com- 
pensation stipulated  for  became  due,  or  any  balance  thereof  remain- 
ing unpaid.  The  objection  that  no  breach  is  assigned  upon  any 
covenant  binding  on  the  defendant  is  untenable.  The  breach  as. 
signed  is  non-payment  of  the  bonds  and  stock  stipulated  for.  This 
is  sufficient.  The  defendant  covenanted  to  pay  the  bonds  and  stock 
as  compensation  for  the  work ;  and,  no  time  being  fixed  for  payment, 
(except  when  partial  installments  should  be  required,)  the  implication 
is  that  payment  was  to  be  made  on  the  completion  of  the  work. 
This  is  the  effect  of  the  general  covenant  to  pay.  The  breach  of 
this  covenant  is  safficiently  well  assigned;  and  judgment  must  be  for 
the  plaintiff  on  the  demurrer  to  the  fifth  count. 


Digitized  by 


Google 


HAMBLY   V.  DELAWABB^  H.  4c  Y.  B.  00.  6^7 

The  sixth  count  being  similar  to  the  fifth,  except  that  it  alleges 
that  estimates  were  duly  made  by  the  engineer,  the  like  judgment 
must  be  given  on  the  demurrer  to  that  aIso« 

To  the  fourth  and  seventh  counts,  respectively,  the  defendant  inter- 
posed 21  pleas.  Those  to  the  fourth  only  need  be  considered.  This 
count  is  similar  to  the  third,  except  that  it  omits  to  set  out  the  im* 
plied  covenant  which  is  set  out  in  that  count.  Demurrers  were  put 
in  to  the  second,  third,  sixth,  seventh,  eighth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  and  fifteenth  pleas.  Issue  was  joined,  or  tend- 
ered and  accepted,  on  the  others. 

The  second  plea  traverses  the  allegation  of  the  count  that  the  plain- 
tiff, at  the  time  of  the  alleged  prevention,  "was  in  good  faith  engaged 
in  carrying  on,  prosecuting,  and  performing  said  work."  This  plea 
puts  in  issue  the  plafntiff's  ''good  faith."  It  may  be  taken  as  ad- 
mitting that  the  plaintiff  was,  in  fact,  ''engaged  in  carrying  on,  pros- 
ecuting, and  performing  said  work,"  but  as  denying  that  he  was  do- 
ing so  "in  good  faith."  Now,  if  the  work  was  being  properly  done, 
of  what  possible  consequence  was  it  to  the  defendant  whether  it  was 
being  done  in  good  faith  or  in  bad  faith.  No  attempt  is  made  to  show 
in  what  respect  the  plaintiff  was  acting  in  bad  faith,  or  whether  it 
in  any  way  affected  the  due  performance  of  the  contract.  I  am  clearly 
of  opinion  that  the  plea  raises,  or  attempts  to  raise,  an  immaterial 
issue,  and  that  judgment  must  be  for  the  plaintiff  on  the  demurrer. 

The  third  plea  avers  that,  at  the  time  of  the  alleged  prevention, 
the  plaintiff  was  not  (as  in  the  fourth  count  it  is  stated  that  he  was) 
ready,  willing,  and  able  to  further  carry  on,  prosecute,  and  perform 
the  work  until  it  should  be  completed.  The  averment  of  the  fourth 
count  thus  traversed  is  a  material  one.  If  the  plaintiff  was  not 
ready,  willing,  and  able  to  further  carry  on  the  work,  the  defendant 
had  a  right  to  rescind  the  contract  and  stop  the  plaintiff  from  going 
on.  Failure  on  his  part  to  keep  some  of  his  engageiments  would  not 
give  the  defendant  such  right;  but  inability  or  unwillingness  to  prose- 
cute the  work  to  completion  would; — understanding  by  the  term  "un- 
willingness" an  intent  not  to  perform,  but  to  abandon  the  contract, 
which  is  its  legal  effect  in  this  connection.  If,  under  this  plea,  the 
defendant  should  prove  that  the  plaintiff,  at  the  time  he  was  pre- 
vented from  going  forward,  did  not  intend  to  perform  the' contract, 
but  meant  to  abandon  its  performance,  or  that  he  was  absolutely  un- 
able to  perform  it  from  some  inability  which  could  not  be  overcome, 
(and  nothing  short  of  such  proof  would  be  sufficient,)  it  would  be  a 
good  justification  of  the  prevention  charged;  for  it  would  be  a  good 
ground  for  rescinding  the  contract,  which  the  prevention  of  the  plain- 
tiff from  going  on  virtually  amounts  to. 

Giving  this  effect  to  the  plea,  (which  is  its  legitimate  effect,)  it  is 
a  good  plea  to  the  fourth  count,  and  judgment  should  be  given  for  the 
defendant  on  the  demurrer  thereto. 

The  sixth  plea  alleges  that  the  defendant  did  not  wrongfully  dis- 
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charge  the  plaintiff  from  farther  carrying  on  the  work.  This  is  de- 
murred to.  It  does  not,  in  terms,  traverse  any  averment  of  the  count. 
The  latter  alleged  that  the  defendant  lorongfully  prevented  the  plain- 
tiff from  further  carrying  on  the  work,  and  did  thereby  wholly  dis- 
charge him  from  farther  carrying  it  on,  and  thereby  prevent  the 
making  of  any  estimate  by  the  engineer.  The  plea  takes  issue,  not 
on  the  prevention  of  the  work,- (which  is  the  thing  charged,)  but  only 
on  the  alleged  consequence  of  that  prevention,  namely,  the  discharge 
from  further  performance;  and  not  even  on  that,  but  it  denies  that 
the  defendant  wrongfully  discharged  the  plaintiff.  The  plea  has 
two  faults :  First,  in  taking  issue  on  an  alleged  result  or  consequence; 
and,  secondly y  in  making  the  rightfulness  or  wrongfulness  of  that  re- 
sult a  part  of  the  issue. .  It  is  manifestly  op^  to  the  objection  of 
taking  an  issue  upon  matter  of  law.  Judgment  must  be  for  the  plain- 
tiff on  this  demurrer. 

The  seventh  and  eighth  pleas  are  amenable  to  precisely  the  same 
objection  as  is  the  sixth  plea,  and  judgment  must  be  for  the  plaintiff 
x>n  the  demurrers  to  those  pleas. 

The  tenth  plea  alleges  that  the  plaintiff  neglected,  upon  the  execu- 
iion  of  the  contract,  "to  subscribe  for  $150,000  of  the  capital  stpck  of 
the  company."  The  count  alleges  th&t  the  defendant  wrongfully 
prevented  the  plaintiff  from  subscribing  said  stock.  The  plea,  in 
answer  to  the  charge  of  wrongfully  preventing  the  plaintiff  from  fur- 
ther  prosecuting  the  work  after  he  had  commenced  to  prosecute  it, 
and  from  subscribing  the  stock,  sets  up  the  defense  that  he  neglected 
to  subscribe  for  the  stock  upon  the  execution  of  the  contract,  thus 
making  the  time  of  subscription  a  material  part  of  the  issue.  I  have 
already  stated  my  opinion  that  the  time  was  not  a  condition  preced- 
ent; consequently,  it  was  not  material.  To  show  that  it  was  mate- 
rial, however,  counsel  for  the  defendant  refers  to  the  statute,  by  which 
the  defendant  was  to  have  use  of  the  state  bonds,  with  which  it  had 
agreed  to  pay  the  plaintiff  in  part  for  his  work.  That  statute  re- 
quired the  stock  of  the  defendant  to  be  subscribed  and  paid  in  before 
the  bonds  would  be  issued.  A  supplement,  passed  a  day  or  two 
prior  to  the  execution  of  the  agreement  in  this  case,  authorized  the 
payment  of  the  stock  to  be  in  material,  work,  and  labor.  It  is  ^evi- 
dent,  therefore,  that  the  condition  of  obtaining  the  bonds  (if  the  stock 
was  not  paid  for  in  money)  could  not  be  performed  until  the  mate- 
rial, work,  and  labor  were  supplied  and  furnished.  Therefore  the 
failure  to  make  the  subscription  before  the  material,  work,  and  labor 
were  supplied  (if  made  then)  could  make  no  difference  to  the  defend- 
ant. There  appears  to  be  nothing  in  the  statute,  therefore,  to  make 
the  exact  time  of  subscription  material.  Judgment  must  be  for  the 
plaintiff  on  the  tenth  plea. 

The  eleventh  plea  is  that  the  plaintiff  did  not  begin  the  work  in 
30  days  from  the  time  of  the  execution  of  the  agreement.  From 
what  has  already  been  said,  this  is  an  immaterial  matter.    The  time 
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of  commencement  was  not  a  condition  precedent.  Jadgmenf  mnst 
be  for  the  plaintiff  on  the  demurrer  to  the  eleventh  plea. 

The  fourteenth  and  fifteenth  pleas  are  bad  for  the  same  reason, 
alleging  only  that  the  piles  of  the  pier  were  not  driven,  and  that  the 
road  was  not  completed  to  the  station  ground  at  Lewes  in  the  respect- 
ive times  agreed  on. 

The  twelfth  plea  alleges  that  the  plaintiff  did  not,  with  reasonable 
diligence  and  within  a  reasonable  time  after  the  making  of  the  agree- 
ment, in  good  faith,  begin  the  work.  Here,  again,  the  "good  faith*' 
of  the  plaintiff  is  put  in  issue;  and,  for  the  reasons  stated  in  consid- 
ering the  demurrer  to  the  second  plea,  the  demurrer  to  the  twelfth 
plea  must  be  sustained,  and  judgment  given  thereon  for  the  plaintiff. 

The  thirteenth  plea  alleges  that  the  plaintiff  did  not,  after  he  be- 
gan the  work,  thenceforth  exercise  reasonable  diligence  in  carrying  on, 
prosecuting,  and  performing  it.  Did  the  fact  set  up  in  this  plea 
justify  the  defendant  in  putting  an  end  to  the  contract  by  preventing 
the  plaintiff  from  going  on  under  it?  That  is  the  question.  It  may 
be  that  the  plaintiff  was  under  an  implied  contract  to  exercise  reason- 
able diligence,  and,  not  doing  so,  was  liable  in  damages.  It  may  even 
be  that  his  failure  to  exercise  reasonable  diligence  was  evidence  from 
which  a  jury  might  infer  an  intention  on  his  part  to  abandon  and  be 
no  longer  bound  by  the  contract,  which  intention  would  justify  the 
defendant  in  rescinding  it.  But  was  it  of  itself  a  fact  sufficient  to 
justify  such  a  course?  According  to  the  law  as  laid  down  in  the 
latest  English  authorities  it  was  not.  Lord  Colebidge,  in  delivering 
the  judgment  in  Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  Benj.  Sales,  (3d. 
Ed.)  §  904,  says: 

''In  cases  of  this  sort,  where  the  question  {s  whether  the  one  party  is  set 
free  by  the  action  of  the  other,  the  real  matter  for  consideration  is  whether 
the  acta  or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation  of  an  in- 
tention to  abandon  and  altogether  refuse  performance  of  the  contract.  *  ♦  ♦ 
I  think  it  may  be  taken  that  the  fair  result  of  the  decisions  is  that  the  true 
question  is  whether  the  acts  and  conduct  of  the  party  evince  an  intention  no 
longer  to  be  bound  by  the  contract.  Now,  non-payment  on  the  one  hand,  or 
non-delivery  on  the  other,  may  amount  to  such  an  act,  or  may  be  evidence 
for  a  Jury  of  an  intention  wholly  to  abandon  the  contract  and  set  the  other 
party  free." 

This  rule  was  approved  in  the  recent  case  of  Mersey  Steel  do  Iron 
Co.  V.  Naylor,  9  Q.  B.  Div.  648,  in  the  court  of  appeal,  where  Sir 
Gborob  Jesssl,  and  Lords  Justices  Lindlev  and  Bowen,  stated  the 
true  test  to  be  that  suggested  by  Lord  Oolbbidoe,  viz.,  whether  the 
acts  and  conduct  of  the  one  party  evince  an  intention  to  abandon 
and  be  no  longer  bound  by  the  contract,  and  that  this  is  a  question 
of  evidence.     See  Benj.  Sales,  (3d  Ed;)  §  903. 

Now,  it  cannot  be  said  that  failure  to  exercise  reasonable  dili- 
gence in  prosecuting  the  work  is,  in  law,  proof  of  abandonment  of 
the  contract,  though  it  may  be  evidence  for  a  jury.  The  defendant 
pleads  it  as  sufficient  proof,  in  law.     The  proper  plea  would  have 
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been  that  the  plaintiff  had  abandoned  the  contract,  and  ibe  want  of 
reasonable  diligence  woald  have  been  evidence  for  the  jnry  under 
that  plea. 

In  my  judgment  the  plea  is  bad,  and  the  demurrer  must  be  sus- 
tained. 

This  disposes  of  all  the  issues  of  law,  and  judgment  will  be  entered 
accordingly. 

iWALBS,  J.,  concurring.  On  the  eighth  of  May,  1869,  a  contract 
under  seal  was  made  by  and  between  Thomas  C.  Hambly  and  the 
Junction  &  Breakwater  Bailroad  Company,  and  this  action  was  brought 
by  the  plaintiff  against  that  company  for  the  breach  of  its  covenants. 
After  the  issuing  of  the  writ,  the  company,  by  acts  of  the  legislatures 
of  Delaware  and  Maryland,  became  consolidated  with  two  other  rail- 
road companies,  the  three  becoming  one  corporation  under  the  name 
of  the  Delaware,  Maryland  &  Virginia  Railroad  Company,  and  all 
debts  and  liabilities  of  either  of  said  original  companies,  upon  their 
consolidation,  attached  to  the  new  corporation,  and  became  enforce- 
able against  it  to  the  same  extent  as  if  said  debts  and  liabilities  had 
been  contracted  or  incurred  by  it;  and  by  proceedings  had  in  this 
court  the  new  company  was  made  party  defendant  in  lieu  of  the 
Junction  &  Breakwater  Company,  and  has  appeared  by  its  attorneys 
and  pleaded  to  the  declaration. 

By  this  contract  the  plaintiff  agreed  to  furnish  the  requisite  mate- 
rials and  perform  the  necessary  work  in  laying  down  the  cross-ties  and 
iron  rails  on  the  third  division  of  the  company's  road,  extending  from 
Georgetown  to  the  shore  of  the  Delaware  bay,  near  Lewes,  in  the 
state  of  Delaware,  a  distance  of  17  miles,  and  on  the  projecting  wharf 
or  pier  to  be  constructed  by  him  in  connection  therewith.  The  said 
division  had  already  been  graded  and  bridged.  The  materials  and 
work  were  to  be  furnished  and  done  under  the  direction  of  the  com- 
pany's engineer,  "the  said  third  division  of  the  road  of  the  said  com- 
pany to  be  ballasted,  finished,  and  completed  in  a  good  and  workman- 
like manner,  to  the  depot  grounds  at  Lewes,  by  the  first  day  of  August 
next,  if  the  ties  and  rails  can  be  had  by  that  time."  The  said  plain- 
tiff also  agreed  to  build  the  said  wharf  in  conformity  with  the  plan 
and  design  as  set  out  in  the  contract;  ''the  said  wharf  or  pier  and 
the  whole  of  the  said  division  of  the  said  road  to  be  finished  and 
ballasted,  and  the  work  thus  contracted  to  be  done  and  performed  by 
the  said  party  of  the  first  part,  is  to  be  finished  and  completed  by  the 
thirty-first  day  of  October  next."  "The  whole  compensation"  to  be 
paid  to  the  plaintiff  by  the  company  was  the  sum  of  $326,000,  pay- 
able in  stocks  aud  bonds  as  follows:  The  sum  of  $176,000 in  bonds 
authorized  by  the  state  of  Delaware  to  be  issued  to  the  company,  and 
the  sum  of  $150,000  in  certificates  of  full-paid  stock  of  the  company. 
The  first  payment  or  installment  was  to  be  made  as  soon  as  materials 
had  been  supplied  and  work  performed  on  the  said  railroad  or  pier, 
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"or  on  either,"  to  the  amount  of  $60,000,  acoordmg  to  the  estimate 
of  the  company's  engineer;  and  at  the  end  of  eaeh  month  thereafter, 
as  the  work  progressed,  farther  payments  were  to  be  made  by  the 
delivery  of  bonds  and  stocks,  in  amounts  estimated  to  be  due  by  the 
engineer,  and  in  the  same  proportions  of  bonds  to  stocks  as  provided 
for  the  payment  of  the  whole  compensation. 

The  plaintiff  farther  agreed  to  begin  the  work  in  30  days  from 
the  date  of  the  contract,  and  to  have  all  the  piles  of  the  wharf  driven 
by  the  last  day  of  July  following,  and,  immediately  upon  signing  the 
contract,  to  subscribe  for  $150,000  in  shares  of  the  stock  of  the  com- 
pany, the  same  to  be  paid  for  in  work  and  materials.  This  is  a  brief 
summary  of  the  terms  and  provisions  of  the  contract. 

The  declaration  contains  seven  counts,  each  one  setting  forth  the 
articles  of  agreement  in  full,  and  assigning  breaches.  The  defend- 
ant has  demurred  generally  and  specially  to  all  of  the  counts,  except- 
ing the  fourth  and  seventh,  to  which  he  has  pleaded.  The  cause  of 
the  demurrers  to  the  first  two  counts  are  alike  in  substance,  and  may 
be  considered  together.  These  counts  assign  breaches  of  the  defend- 
ant's covenants  (/irst  count)  "to  permit  the  said  plaintiff  to  carry  on, 
prosecute,  and  perform  the  work  by  him  in  said  articles  of  agree- 
ment covenanted  and  agreed  to  be  done  until  the  work  so  covenanted 
and  agreed  to  be  done  should  be  folly  done,  performed,  finished,  and 
completed  by  the  said  plaintiff  in  manner  as  provided  by  said  articles 
of  agreement,  and  in  the  plan,  design,  and  specifications  therein  .re- 
ferred to,  or  until  the  thirty-first  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-nine,  whichever  should 
first  happen;"  and  {second  count)  "to  permit  the  said  plaintiff  to  fully 
do,  perforiJl,  finish,  and  complete,  by  the  thirty-first  day  of  October," 
etc.,  "the  work  by  him  in  said  articles  of  agreement  covenanted  and 
agreed  to  be  done  and  performed." 

The  causes  of  demurrer  are  (1)  that  the  company  did  not  make  the 
covenants  declared  on;  (2)  that  the  said  covenants  are  inconsistent 
with  and  repugnant  to  the  express  provisions  of  the  articles  of  agree- 
ment; (3)  that  the  breaches  do  not  correspond  with  the  covenants 
as  set  forth  in  the  said  counts.  By  these  demurrers  the  defendant 
denies  the  existence  of  the  implied  covenants  declared  on,  and  also 
contends  that  if  such  covenants  can  be  implied  they  are  not  absolute, 
but  subject  to  certain  conditions  precedent,  to-wit:  (1)  That  the 
plaintiff  should  subscribe  for  the  stock  upon  the  execution  of  the 
contract,  May  8,  1869;  (2)  that  he  should  begin  work  in  30  days 
from  that  date;  (3)  have  all  the  piles  of  the  wharf  driven  by  the 
last  day  of  July;  and  (4)  ballast,  finish,  and  complete  the  third  di- 
vision by  the  first  of  August,  if  the  rails  and  ties  could  be  had  by 
that  time. 

The  first  question,  then,  is,  do  those  articles  contain  the  implied 
covenants  declared  on  ?  No  particular  words  are  necessary  to  create 
a  covenant.    Any  words  in  a  sealed  instrument  by  which  a  party 
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manifests  an  intention  to  do  or  not  to  do  an  act,  either  by  himself  or 
a  third  person,  if  the  aot  be  lawf  ol,  will  make  a  covenant,  and  the  law 
will  hold  him  to  his  undertaking.  Implied  covenants  depend  for  their 
existence  on  the  intendment  and  construction  of  law.  There  are  some 
words  which  do  not  of  themselves  import  an  express  covenant;  yet, 
being  made  use  of  in  certain  contracts,  have  a  similar  operation  and 
are  called  covenants  in  law,  and  are  as  effectually  binding  on  the  par- 
ties as  if  expressed  in  the  most  unequivocal  terms.  There  may  be 
implied  covenants  in  a  deed  in  which  there  are  express  covenants, 
but  there  can  be  none  contradictory  to  or  inconsistent  with  or  re- 
pugnant to  express  covenants.  Piatt,  Cov.  40 ;  Randel  v.  C.  <t  Z>. 
Canal  Go.  1  Har.  270.  It  follows,  from  an  application  of  these 
elementary  principles,  that  where  one  party  employs  another  to  per- 
form certain  work,  and  they  enter  into  a  contract  by  which  one  cov- 
enants to  do  the  work  and  the  other  promises  to  pay  for  it,  there 
arises  an  implied  covenant  that  the  promisor  will  permit  the  work 
to  be  begun  and  carried  on  according  to  the  terms  of  the  contract. 
There  is  no  necessity,  therefore,  for  making  any  express  covenant  for 
doing  what  was  clearly  understood  by  the  contracting  parties  should 
be  done,  and  without  which  the  covenants  on  either  side  could  not  be 
performed.  If,  on  the  faith  of  these  articles  of  agreement,  the  plain- 
tiff had  expended  time  and  money  in  collecting  materials  and  engag- 
ing laborers,  and  was  actually  employed  in  carrying  on  and  prose- 
cuting the  work  he  had  agreed  to  perform,  and  was  ready,  willing, 
and  able  to  complete  the  same  when  he  was  stopped  by  the  company, 
it  is  no  answer  to  plaintiff's  claim  for  damages  by  reason  of  such  stop- 
page, to  say  that  there  was  no  express  covenant  on  the  part  of  the 
company  to  permit  him  to  go  on.  The  law  will  imply  such  a  cove- 
nant; and  this  principle  is  nowhere  more  clearly  stated  than  by  Jus- 
tice Clifford  in  Hudson  Canal  Co.  v.  Penn.  Coal  Co.  8  Wall.  276 : 

**  Undoubtedly,  necessary  implication  is  as  much  a  part  of  an  instrument  as 
if  that  which  is  so  implied  was  plainly  expressed;  but  omissions  or  defects  in 
written  instruments  cannot  be  supplied  by  virtue  of  that  rule,  unless  the  im- 
plication results  from  the  language  employed  in  the  instrument,  or  is  indis- 
pensable to  carry  the  intention  of  the  parties  into  effect;  as,  where  the  act  to 
be  done  by  one  of  the  contracting  parties  can  only  be  done  upon. something  of 
a  correspondiug  character  being  done  by  the  opposite  party,  the  law,  in  such 
a  case,  if  the  contract  is  so  framed  that  it  binds  the  party  contracting  to  do 
the  act,  will  imply  a  correlative  obligation  on  the  part  of  the  other  party  to 
do  what  is  necessary  on  his  part  to  enable  the  party  so  contracting  to  accom- 
plish his  undertaking  and  fulfill  his  contract."  ''So,  if  one  person  engages 
^x>  work  and  render  services  which  require  great  outlay  of  money,  time,  and 
trouble,  and  he  is  only  to  be  paid  according  to  the  work  he  performs,  the  con- 
tract necessarily  implies  an  obligation  on  the  part  of  the  employer  to  supply 
the  work." 

And  the  same  court,  in  U.  S.  v.  Behan^  110  U.  S.  846,  speaking 
through  Justice  Bbadley,  says : 

**It  is  to  be  observed  that  when  it  is  said  in  some  of  the  books  that  where 
one  party  puts  an  end  to  the  contract,  the  other  party  cannot  sue  on  the  con* 
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tractf  but  must  sue  for  the  work  actaally  done  under  it,  as  upon  a  quantum 
meruitf  this  only  means  that  he  cannot  sue  the  party  in  fault  upon  the  stipu« 
lations  contained  in  the  contract,  for  he  himself  has  been  prevented  from 
performing  his  own  part  of  the  contract  upon  which  the  stipulations  depend. 
But  surely  the  willful  and  wrongful  putting  an  end  to  a  contract,  and  pre- 
venting the  other  party  from  carrying  it  out,  is  itself  a  breach  of  the  con- 
tract, for  which  an  action  will  lie  for  the  recovery  of  all  damage  which  the 
injured  party  has  sustained.  The  distinction  between  those  claims  under  a 
contract  which  result  from  a  performance  of  it  on  the  part  of  the  claimant, 
and  those  claims  under  it  which  result  from  being  prevented  by  the  other 
party  from  performing  it,  has  not  always  been  attended  to." 

The  plaintiff  in  the  present  case  claims  not  compensation  for  per- 
formance, but  damages  for  prevention.  Each  count  is  a  declaration 
of  itself,  and  the  two  which  we  have  been  considering  are  on  cove- 
nants  by  the  company  which  are  plainly  implied  by  intendment  of 
law  from  the  words  of  the  contract  and  the  intention  of  the  parties 
as  therein  expressed.  But  conceding  the  existence  of  the  implied 
covenants  on  the  part  of  the  company  to  permit  the  plaintiff  to  carry 
on,  prosecute,  and  complete  the  work  in  manner  and  form  as  pro- 
vided by  the  contract,  or  by  the  thirty-first  of  October,  the  defendant 
objects  to  the  plaintiff's  right  of  action  because  these  counts  do  not 
set  out  or  allege  certain  dependent  covenants,  or  conditions  prece- 
dent, and  their  performance  by  him  or  a  waiver,  of  performance  by 
the  company.  The  prevention  complained  of  was  on  the  twentieth 
of  August,  1869,  and  the  question  arises,  what,  if  any,  were  the  cove- 
nants to  be  performed  by  the  plaintiff  before  that  time  in  order  to 
entitle  him  to  maintain  this  action?  The  defendant  relies  on  the 
stock  subscription,  the  beginning  of  the  work  in  80  days,  the  driving 
of  the  piles  by  the  last  day  of  July,  and  the  completion  of  the  third 
division  by  the  first  of  August,  as  conditions  precedent  to  the  plain- 
tiff's right  to  go  on  and  finish  the  work. 

As  in  the  case  of  implied  covenants,  no  precise  technical  words  are 
required  to  constitute  a  condition  precedent.  Whether  a  condition 
be  precedent  or  subsequent,  or  a  covenant  be  dependent  or  independ- 
ent, must  be  gathered  from  the  words  and  nature  of  the  agreement, 
which  is  to  be  construed  according  to  the  intention  of  the  parties  as 
far  as  that  can  be  collected  from  the  instrument,  to  which  intention, 
when  once  discovered,  all  the  technical  forms  of  expression  must  give 
way;  and,  however  transposed  the  covenants  may  be,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the  transac- 
tion requires  the  performance.  1  Selw.  N.  P.  638,  tit.  "Covenant." 
Covenants  have  been  divided  into  three  general  classes :  Firsty  cove- 
nants which  are  conditions  and  dependent,  in  which  the  performance 
of  one  depends  on  the  prior  performance  of  another,  and  therefore, 
until  the  prior  condition  be  performed,  the  other  party  is  not  liable 
to  an  action  on  his  covenant.  Second,  covenants  which  are  mutual 
conditions  to  be  performed  at  the  same  time ;  and  in  these,  if  one 
party  is  ready  and  offers  to  perform  his  part,  and  the  other  neglects 
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or  refuses  to  perform  his,  he  who  is  ready  and  offers,  has  fulfilled  his 
engagement  and  may  maintain  an  aotion  for  the  default  of  the  other, 
though  it  is  not  certain  that  either  is  obliged  to  do  the  first  act.  The 
third  class  are  called  mutual  or  independent  coyenants,  where  either 
party  may  recover  damages  from  the  other  for  the  injury  he  may 
have  sustained  by  a  breach  of  the  covenants  in  bis  favor,  and  where 
it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the  covenants 
on  the  part  of  the  plaintiff.  There  is  no  unvarying  rule  by  which  the 
distinction  between  covenants  and  conditions  can  be  accurately  as- 
certained, since  no  particular  words  are  required  to  create  either,  and 
it  is  immaterial,  in  point  of  construction,  whether  the  clause  in  the 
instrument  be  placed  before  or  after  others.     Piatt,  Gov.  71,  72. 

The  plaintiff  was  to  complete  the  whole  work  by  the  thirty-first  day 
of  October,  supposing  that  to  be  the  ultimate  period  of  time  allowed 
him  under  the  contract;  and  we  are  to  discover,  if  we  can,  from  its 
language,  the  circumstances  attending  the  transaction  and  the  ob- 
jects for  which  the  contract  was  entered  into, — whether  the  parties 
intended  and  understood  that  every  time  stipulation  mentioned  in  the 
contract  was  to  be  considered  as  a  condition  precedent,  the  non-per- 
formance of  which  would  deprive  the  plaintiff  of  his  right  of  action 
for  the  defendant's  prevention  of  the  performance  of  work  to  be  done 
thereafter.  For  instance,  in  order  of  time,  the  first  thing  to  be  done 
was  the  subscription  for  the  stock.  Was  it  the  intention  of  the  par- 
ties that  if,  without  immediately  subscribing,  the  plaintiff  should  be- 
gin the  work  in  30  days  after  the  date  of  the  contract,  and  be  actu- 
ally employed  in  the  performance  of  all  the  other  covenants  contained 
in  it,  though  he  was  ready  and  willing  to  subscribe,  and  would  have 
subscribed  except  for  the  prevention  by  the  company,  he  should  not 
have  the  right  to  maintain  this  action  for  his  prevention  by  the  com- 
pany of  the  performance  of  the  other  covenants  ?  The  subscription 
was  for  the  plaintiff's  benefit,  and  was  in  no  manner  essential  to  his 
beginning  or  carrying  on  the  work.  The  stock  was  to  be  paid  for  by 
work  and  materials,  and  the  certificates  for  the  same  could  not  be  de- 
livered to  him  until  he  had  subscribed  for  it  on  the  books  of  the  com- 
pany. The  company  could  in  nowise  be  injured  by  his  delay  or  neg- 
lect to  perform  the  subscription  covenant,  and  it  had  no  necessary 
connection  with  covenants  to  be  performed  subsequently  in  point  of 
time;  whether  he  subscribed  before  or  after  beginning  the  work  could 
make  no  difference.  It  cannot,  therefore,  be  implied  that  this  was 
a.  condition  precedent.  So,  also,  in  relation  to  the  driving  of  the  piles 
for  the  wharf  and  completing  the  third  division  by  the  last  of  July 
and  first  of  August,  respectively,  the  plaintiff  might  fail  in  point  of 
time  to  perform  these  covenants,  and  yet  be  able  and  have  the  right 
to  perform  the  whole  work  on  or  before  the  thirty-first  day  of  October. 
These  time  stipulations  were  not  so  necessarily  and  indissolnbly  con- 
nected that  one  should  be  made  dependent  on  the  other.  The  com- 
pany was  well  secured  against  the  default  or  the  neglect  of  the  plain- 
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tifif,  who  was  to  receive  no  oompensation  antil  he  had  famished  work 
and  materials  to  the  amount  of  $60,000  under  the  estimate  of  their 
own  engineer,  and  until  the  materials  and  product  of  the  plaintiff's 
work  had  become  their  property  permanently  invested  for  their  use. 
Had  the  parties  intended  that  these  time  stipulations  should  be  con- 
sidered as  conditions  precedent,  in  the  manner  now  claimed  by  the 
defendant,  it  would  have  been  easy  for  them  to  have  expressed  that 
design.  But,  not  only  was  the  company  secure  in  retaining  the  com- 
pensation agreed  to  be  paid  at  the  end  of  each  month;  it  also  had  the 
power  of  annulling  the  contract,  on  reasonable  notice  to  the  plaintiff, 
by  reason  of  his  misconduct,  delay,  or  neglect,  and  holding  him  liable 
for  the  breach  of  any  of  his  covenants  in  an  action  for  damages.  Sup- 
posing the  main  purpose  of  the  contract  was  the  completion  of  the 
whole  work  by  the  thirty-first  of  October,  and  that  the  plaintiff  was  in 
fact  ready  and  willing  and  able  to  perform  that  covenant,  and  that  the 
interpretation  we  have  given  to  this  contract  in  reference  to  what  have 
been  called  the  time  stipulations  be  correct,  it  follows  that  the  pre- 
vention by  the  company  was  wrongful,  and  the  plaintiff  is  entitled  to 
his  action.     P.,  W.  d  B.  R.  Co.  v.  Howard,  13  How.  339. 

There  is  no  doubt  of  the  truth  of  the  legal  propositions  stated  in 
the  defendant's  argument,  that,  where  there  are  dependent  covenants, 
a  party  cannot  recover  without  averring  that  he  has  performed,  or  was 
ready  and  willing  to  perform,  or  was  prevented  from  performing  by 
the  other  party;  and  that,  whece  several  things  are  to  be  done  by  the 
plaintiff  precedent  to  the  performance  of  the  defendant's  part  of  the 
agreement,  it  is  necessary  for  the  plaintiff  to  aver  performance  of  all 
the  things  to  be  done  by  him,  unless  the  same  has  been  excused  or 
waived.  But  conceiving,  as  we  do,  that  the  covenants  we  have  been 
considering  are  mutually  independent  ones,  we  are  of  the  opinion  that 
the  demurrers  to  the  first  two  counts  cannot  be  sustained. 

The  third  count  is  on  the  company's  covenant  to  pa/  the.  full  sum 
of  $326,000  in  bonds  and  stock  for  the  work  and  materials  contracted 
for,  and  the  breach  assigned  is  for  the  non-delivery  of  the  said  bonds 
and  stock,  or  any  part  thereof.  This  count  also  alleges  that,  while 
the  plaintiff  was  engaged  in  good  faith  in  carrying  on  the  work,  and 
was  ready,  able,  and  willing  to  finish  it  according  to  the  terms  of  the 
contract,  and  was  ready  and  willing  to  subscribe  for  the  stock,  and 
would  have  subscribed  but  for  the  wrongful  prevention  by  the  com- 
pany, the  company,  on  the  twentieth  of  August,  1869,  and  before 
any  estimate  had  been  made  by  its  engineer,  wrongfully  prevented 
the  plaintiff  from  further  carrying  on  the  said  work,  and  from  sub- 
scribing for  the  stock,  and  thereby  wholly  discharged  him  from  the 
performance  of  his  covenant,  and  prevented  the  making  of  any  esti- 
mate, etc.  The  plaintiff,  by  this  count,  seeks  to  recover  the  whole 
amount  of  the  compensation  agreed  upon  as  the  consideration  for  all 
the  materials  and  work  which  were  to  be  furnished  and  performed 
in  the  completion  of  the  entire  work.     His  assumption  is  that  the 
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wrongful  prevention  by  the  company,  under  the  ciroamstanoes,  waB 
equivalent  to  a  full  performance  by  him  of  what  he  had  contracted  to 
do,  and  therefore  entitles  him  to  the  whole  amount  of.  compensation 
named  in  the  contract.  The  claim  is  not  for  materials  or  work  act- 
ually furnished  and  done,  but  is  made  on  the  basis  of  a  theoretical 
and  technical  performance  of  the  plaintiff's  covenant  to  complete  the 
laying  of  the  ties  and  rails,  and  constructing  the  pier,  on  or  before 
the  thirty-first  of  October. 

We  think  that  this  demand  is  too  broad.  It  does  not  appear  rea- 
sonable that  the  defendant  should  be  compelled  to  pay  for  labor  and 
materials  which  exist  only  in  the  imagination,  nor  do  we  find  any 
principle  or  authority  which  supports  the  plaintiff's  proposition  to 
this  extent.  It  is  not  like  the  case  of  the  sale  and  delivery  of  a  chat- 
tel, where  the  seller  has  delivered,  or  is  ready  to  deliver,  and  the  pur- 
chaser refuses  to  pay  for  or  to  take  the  article.  Justice  may  require 
that  the  plaintiff  should  be  put  into  as  favorable  a  position  as  he 
would  have  been  had  he  been  permitted  to  go  on  and  finish  the  work 
under  the  contract;  that  is,  he  should  receive  all  the  advantages  and 
profits  that  he  could  have  gained  if  the  contract  bad  been  fully  per- 
formed on  both  sides;  but  that  would  be  a  measure  of  damages  for 
losses  actually  sustained,  and  of  the  deprivation  of  profits  which 
might  have  accrued,  and  which  would  rarely  or  never  equal  in  amount 
the  whole  consideration,  especially  in  a  contract  of  this  nature,  where 
the  work  and  materials  would  necessarily  involve  a  large  outlay  of 
time  and  money. 

In  Laird  v.  Ptm,  7  Mees.  &  W.  473,  the  plaintiff  sought  to  re- 
cover from  the  defendants  the  whole  amount  of  the  purchase  money 
of  a  lot  of  land  of  which  the  defendants  had  gone  into  possession  un- 
der an  agreement  to  pay  for  it  as  soon  as  the  conveyance  should  be 
completed.  The  plaintiff  averred  that  he  offered  to  execute  a  con- 
veyance, an(t  would  have  tendered  a  proper  conveyance,  but  that  the 
defendants  discharged  him  from  so  doing.  The  plaintiff  had  a  ver- 
dict for  £680,  and  on  a  rule  to  show  cause  why  the  damages  should 
not  be  increased  by  the  sum  of  £4,125,  the  amount  of  the  purchase 
money,  it  was  heldthat  '^the  measure  of  damages  in  an  action  of  this 
nature  is  the  injury  sustained  by  the  plaintiff  by  reason  of  the  de- 
fendants' not  having  performed  their  contract.  The  question  is,  how 
much  worse  is  the  plaintiff  by  the  diminution  in  the  value  of  the 
land,  or  the  loss  of  the  purchase  money,  in  consequence  of  the  non- 
performance of  the  contract?  It  is  clear  that  he  cannot  have  the 
land  and  its  value,  too.  A  party  cannot  recover  the  full  value  of  a 
chattel,  unless  under  circumstances  which  import  that  the  property 
has  passed  to  the  defendant;  as  in  the  case  of  goods  sold  and  de- 
livered, where  they  have  been  absolutely  parted  with,  and  cannot  be 
sold  again." 

In  Oort  V,  Ambergate,  etc.,  Ry.  Co.  79  E.  C.  L.  126,  it  was  held 
that,  on  a  contract  for  the  manufacturing  and  supply  of  goods  from 
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time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having 
paid  for  and  accepted  a  portion  of  the  goods,  gives  notice  to  the 
vendor  not  to  manufacture  any  more,  proof  of  such  notice  will  enti- 
tle the  plaintiff  to  recover  on  a  count  alleging  that  he  was  ready  and 
willing  to  perform  the  contract,  and  that  the  defendant  refused  to 
accept  the  residue  of  the  goods,  and  prevented  and  discharged  the 
plaintiff  from  supplying  them,  and  from  further  executing  the  con- 
^  tract.  Such  notice  is  prevention  and  discharge,  and  the  vendor,  hav- 
ing been  desirous  and  able  to  complete  the  supply,  may,  without 
manufacturing  and  tendering  the  rest  of  the  goods,  maintain  an  ac- 
tion for  breach  of  the  contract;  and  the  jury  were  directed  to  give 
such  damages  as  would  leave  the  plaintiff  in  the  same  situation  as  if 
the  defendants  had  fulfilled  their  contract.  In  that  case  it  was  not 
claimed  that  the  plaintiff  was  entitled  to  receive  the  whole  consider- 
ation, but  that  the  prevention  and  discharge  were  equivalent  to  a 
performance  on  his  part,  in  so  far  that  it  enabled  him  to  maintain 
an  action  for  breach  of  contract.  But  in  the  third  count  we  under- 
stand the  plaintiff  to  go  further,  and  to  claim  the  iuU  compensation 
named  in  the  contract,  without  reference  to  what  he  has  actually 
done,  or  to  what  might  be  judged  on  the  evidence  to  be  a  just  and 
reasonable  award  for  his  damages.  For  these  reasons  we  think  this 
count  bad. 

The  fifth  count  alleges  the  performance  of  the  work,  and  that  the 
same  was  done  and  aU  the  materials  furnished  in  manner  required 
in  the  articles  of  agreement  on  or  before  the  thirty-first  day  of  Au- 
gust, 1870,  and  that  the  same  were  accepted  by  the  defendant. 
Breach,  that  the  company  had  not,  within  a  reasonable  time  there- 
after, paid  or  delivered  the  said  bonds  or  stock,  or  any  portion  of 
them.  The  objections  taken  to  the  sufficiency  of  this  count  by  the 
defendant  are  that  the  time  stipulations  were  not  observed  by  the 
plaintiff  as  required  by  the  contract,  the  omission  to  state  that  these 
stipulations  were  waived  by  the  company,  and  that  it  does  not  ap- 
pear that  any  estimate  or  estimates  were  made  by  the  engineer. 

The  time  stipulations  having  been  disposed  of,  we  are  brought  to 
a  consideration  of  the  effect  of  the  acceptance  of  the  work  and  of  the 
question  of  the  time  of  completion.  Whether  time  is  or  is  not  of  the  es- 
sence of  a  contract  depends  on  the  expressions  and  intentions  of  the 
parties.  The  rule  is,  where  the  work  has  been  commenced,  the  com- 
pletion of  it  by  a  day  named  will  not,  in  general  be  a  condition  preced- 
ent to  the  workman's  right  to  the  stipulated  hire.  Thus,  in  the  case  of 
a  contract  to  build  a  house,  where  the  employer  furnishes  the  land, 
which  is  the  principal  material  for  the  work,  if  the  house  is  not  built 
by  the  time  specified  in  the  contract,  but  is  afterwards  completed,  the 
employer,  who  has  got  the  house,  and  has  had  the  value  of  his  land  in- 
creased by  its  erection  thereon,  can  never  be  permitted  to  free  him- 
self from  his  obligation  to  pay  for  it  by  alleging  that  the  work  was 
not  done  by  the  time  appointed.     The  stipulation  as  to  time  is  not, 
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in  each  a  case,  a  condition  going  to  the  essence  of  ihe  contract. 
The  parties  never  could  have  contemplated  that  if  the  house  were  not 
completed  by  the  day  named  the  builder  should  have  no  remunera- 
tion. At  all  events,  if  an  engagement  so  unreasonable  was  contem- 
plated, the  parties  should  have  expressed  themselves  with  a  precision 
that  could  not  be  mistaken.  Add.  Gont.  447.  Here  the  company 
does  not  object  that  the  work  was  not  done  according  to  the  plan  and 
specifications,  nor  is  there  any  denial  of  the  alleged  fact  of  acceptance 
by  them  on  the  thirty-first  of  August,  1670.  Admitting  these  fact8»  on 
what  principle  should  the  company  be  exonerated  from  their  covenant 
to  pay  the  compensation  agreed  on,  or  the  plaintiff  be  debarred  from 
maintaining  his  action  to  recover  the  same  ?  They  have  the  mate- 
rials furnished  by  the  plaintiff  and  the  product  of  his  labor,  and  the 
main  purpose  of  the  articles  of  agreement  has  been  accomplished,  so 
far  as  they  were  concerned,  in  the  laying  of  the  ties  and  rails,  and 
the  construction  of  the  pier  by  the  plaintiff,  whereby  their  property 
has  been  permanently  increased  in  value;  but  because  the  work  was 
not  completed  by  the  day  named  in  the  contract  the  defendant  de- 
nies the  right  of  the  plaintiff  to  recover.  In  the  absence  of  any  ex- 
pression of  intention  of  the  parties  that  a  failure  to  complete  the  work 
by  that  day  should  be  a  forfeiture  of  the  compensation,  coupled  with 
the  uncontradicted  fact  of  acceptance,  and  with  the  inference  that  the 
company  must  have  permitted  and  consented  to  the  plaintiff's  carry- 
ing it  on  after  that  day,  the  fair  conclusion  is  that  the  completion  of 
the  work  on  the  thirty-first  of  October,  1869,  was  not  intended  to  be 
a  condition  precedent  to  the  delivery  of  the  stock  and  bonds.  The 
reasonable  implication  is  that  within  a  reasonable  time  after  the  com- 
pletion, whether  on  the  thirty-first  day  of  October,  1869,  or  on  a 
subsequent  day,  the  company  would  pay. 

The  supreme  court  of  the  United  States,  in  Van  Buren  y.  Digges, 
11  How.  461,  and  in  P.,  W.  d  B.  R.  Co.  v.  Howard,  18  How.  339, 
has  decided  that  a  failure  of  performance  by  the  time  fixed  in  the 
contract  does  not  necessarily  deprive  the  party  who  does  the  work  of 
the  right  to  demand  and  receive  the  contract  price  for  what  has  been 
done  under  the  contract.  In  the  last-named  case  the  plaintiff  had 
contracted  to  finish  certain  work  by  the  first  of  November,  1836; 
but,  failing  in  this,  he  continued  the  work  until  January  18,  1838, 
when  the  contract  was  determined  by  the  company;  and  the  question 
was  whether  the  covenant  to  pay  was  dependent  on  the  covenant  to 
finish  the  work  by  the  first  day  of  November.  The  court,  speaking 
through  Justice  Cubtis,  says : 

*'We  do  not  deem  it  needful  to  review  the  numerous  authorities,  because 
we  hold  the  general  principle  to  be  clear,  that  covenants  are  intended  to  be 
considered  dependent  or  independent,  according  to  the  intention  of  the  par- 
ties, which  is  to  be  deduced  from  the  whole  instrument;  and  in  this  case 
we  find  no  difficulty  in  arriving  at  the  conclusion  that  the  covenants  were 
throughout  independent.  There  are  in  this  instrument  no  terms  which  im- 
poit  a  condition,  or  expressly  make  one  of  these  covenants  in  any  particular 
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dependent  on  the  other.  There  is  no  necessary  dependency  between  them, 
as  the  pay  for  work  done  may  be  made  though  the  work  be  done  after  the  day. 
The  failure  to  perform  on  the  day  does  not  go  to  the  whole  consideration  of 
the  contract,  and  tbere  is  no  natural  connection  between  the  amount  to  be 
paid  for  work  after  the  day  and  the  injury  or  loss  inflicted  by  a  failure  to  per- 
form on  the  day.  Still,  it  would  have  been  competent  for  the  parties  to  agree 
that  the  contractor  should  not  receive  the  monthly  installment  due  in  No- 
vember, if  the  work  should  not  then  be  finished,  and  that  he  should  receive 
nothing  for  work  done  after  that  tioie." 

Supposing,  however,  that  the  time  for  completion  was  essen^ial^ 
the  plaintiff  contends  that  it  is  not  now  competent  for  the  company, 
after  its  acceptance  of  all  the  work  performed  after  October  31, 1869, 
and  treating  the  contract  as  continuing  in  force  thereafter,  to  plead 
in  bar  the  failure  to  perform  by  that  day.  The  company  might  have 
annulled  the  contract ;  but,  not  having  done  so,  and  having  elected  to 
allow  the  plaintiff  to  go  on  with  it,  they  cannot  now  be  permitted  to  set 
up  the  plaintiff's  failure  to  perform  iii  time  as  a  complete  defense  to 
this  action.  The  time  originally  appointed  for  performance  may  be 
waived  by  the  conduct  and  acts  of  the  parties,  and  by  the  contract 
being  treated  and  acted  upon  as  a  continuing  contract  after  the  ap* 
pointed  timd.  Add.  Cont.  176.  The' acts  of  the  parties  thus  render 
an  express  waiver  on  the  part  of  the  company  unnecessary,  and  a 
statement  or  description  of  such  acts  as  amount  to  a  virtual  waiver 
will  be  all  that  is  requisite.  This  the  plaintiff  has  done  in  the  fifth 
count.  The  only  remaining  objection  to  this  count  is  its  omission  to 
allege  the  making  of  the  estimates  by  the  engineer  as  the  work  pro- 
gressed or  on  its  final  completion.  This  allegation  was  not  necessary, 
because  those  estimates  were  to  be  made  only  for  the  purpose  of  as- 
certaining when  the  plaintiff  should  have  earned  $60,000,  and  the 
amounts  of  the  monthly  payments  thereafter,  and  do  not  apply  to  the 
compensation  as  a  whole.  The  plaintiff  had  the  option  of  receiving 
his  pay  monthly,  after  iihe  first  installment  had  been  paid,  on  the 
engineer's  estimate  of  the  value  of  the  materials  supplied  and  work 
done  for  each  month,  or  of  ^waiting  until  the  whole  work  had  been 
done  under  the  contract  and  receiving  the  total  contract  price.  This 
was  fixed  at  $326,000,  and  the  plaintiff  could  receive  np  portion  of  it 
as  the  work  progressed,  except  on  the  engineer's  estimates ;  but  these 
estimates  do  not  relate  to  or  affect  the  final  payment  to  be  made  of 
any  balance  that  might  have  been  due  or  the  payment  of  the  whole 
sum,  if  no  portion  of  it  had  been  previously  paid,  on  the  full  perform- 
ance of  the  contract.  Payment  was  at  no  period  to  be  made  in  ad- 
vance of  the  work.  The  estimates  were  to  fix  the  amounts  of  the 
monthly  installments,  but  could  not  control,  increase,  or  diminish  the 
whole  compensation  agreed  upon  to  be  paid. 

The  demurrer  to  the  sixth  count  rests  on  the  same  grounds  as 
those  taken  to  the  fifth  count,  with  the  exception  of  the  estimates, 
and  must  be  overruled  for  the  same  reasons. 

Demurrers  to  the  pleas  to  the  fourth  count.  The  second  plea  tra- 
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verses  the  allegation  that  at  the  time  of  the  alleged  wrongfal  preven- 
tion the  plaintiff  was  in  "good  faith*'  engaged  in  carrying  on,  prose- 
eating,  and  performing  said  work.  The  plaintiff  objects  to  this  plea 
that  the  "good  faith"  was  not  a  condition  precedent  to  his  right  to 
maintain  this  action;  that  the  plea  seeks  to  raise  an  immaterial  issne; 
and  that  it  is  evasive  and  argumentative  in  that  it  only  indirectly 
denies  the  wrongful  prevention.  The  plea  is  bad  for  the  reason  that 
it  attempts  to  set  up  as  a  fact  that  which  is  properly  only  a  matter 
of  evidence,  namely,  whether  or  not  the  plaintiff  was  acting  in  good 
faith  on  the  twentieth  of  August,  1869,  when  the  defendant  stopped 
him  from  going  on  with  the  work.  It  goes  to  the  intention  of  the 
plaintiff,  and  not  to  his  acts.  It  offers  an  immaterial  issue,  and  does 
not  'directly  deny  the  wrongful  prevention  complained  of. 

Third.  The  third  plea  denies  that  the  plaintiff  was  ready,  willing, 
and  able  to  further  carry  on  the  work  at  the  time  when  he  was  pre- 
vented, etc.  This  is  a  direct  traverse  of  the  plaintiff's  statement, 
and  is  a  good  plea  in  bar ;  for,  unless  he  was  ready,  willing,  and  able 
to  go  on  and  finish  the  work  at  the  time  when,  etc.,  he  is  certainly 
not  entitled  to  maintain  this  action.  His  right  to  the  recovery  of  any 
damages  for  the  alleged  wrongful  prevention  depends  wholly  on  his 
willingness  and  ability  to  perform  what  he  had  agreed  to.  Cort  v. 
Ambergate,  etc.,  lly.  Co.  79  E.  C.  L.  143.  His  want  of  ability  to  go 
on  and  finish  the  work  was  a  good  and  sufScient  cause  for  stopping 
him. 

Sixth.  The  sixth  plea,  that  the  company  did  not  wrongfully  dis* 
charge  the  plaintiff,  does  not  confess  and  avoid,  or  traverse  and  deny, 
the  matter  set  forth  in  the  count.  The  averment  is  that  the  plain- 
tiff was  wholly  discharged  by  the  company  by  reason  of  its  wrongful 
prevention.  The  plea  is  therefore  argumentative,  because,  while  not . 
directly  traversing  the  wrongful  prevention  or  the  discharge,  it  offers 
a  different  issue,  viz.,  whether  the  plaintiff  was  rightfully  or  wrong- 
fully discharged. 

Seventh.  For  the  same  reasons,  the  seventh  plea,  being  of  like 
character  and  nature  as  the  sixth,  is  also  demurrable. 

Eighth.  This  plea  traverses  what  is  not  contained  in  the  count. 
There  is  no  allegation  of  a  wrongful  prevention  of  the  making  of  the 
estimates  in  this  count.  The  averment  is  that  the  plaintiff  was 
wrongfully  prevented  from  going  on  with  the  work,  whereby  the 
making  of  any  estimate  was  prevented.  The  plea  presents  a  nega- 
tive pregnant,  by  inferentially  acknowledging  that  the  making  of  the 
estimates  was  prevented  by  the  company,  though  such  prevention 
was  not  wrongful.  The  plea  is  therefore  bad  on  this  ground.  Gould^ 
PI.  c.  6,  §§  29-33. 

Tenth  and  Eleventh.  These  pleas  set  up  the  failure  of  the  plaintiff 
to  subscribe  for  the  stock  on  the  signing  of  the  articles,  and  that  he 
did  not  begin  work  within  30  days  after  the  date  of  the  contract. 
These  matters  have  been  decided  not  to  be  conditions  precedent  to 
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the  plaintiff's  right  of  aotion^  and  the  demurrers  to  these  pleas  are 
therefore  sustained. 

Twelfth.  That  the  plaintiff  did  not,  with  reasonable  diligence,  and 
within  a  reasonable  time  after  the  date  of  the  contract,  in  good  faith 
begin  the  work,  etc.  It  is  objected  that  these  were  not  conditions 
precedent,  and  that  the  plea,  being  in  the  nature  of  a  plea  in  confes- 
sion and  avoidance,  does  not  in  terms  confess  or  admit  any  of  the 
allegations  contained  in  the  count.  This  plea,  if  intended  to  be  in 
justification  of  the  company's  acts,  should  expressly  or  tacitly  con* 
fess  the  act  which  it  is  intended  to  justify.  Avoidance  cannot  be 
pleaded  unless  the  act  complained  of  be  admitted.  Gould,  PL  c.  6, 
§  111. 

The  defendant  might  have  pleaded  abandonment  on  the  part  of  the 
plaintiff,  or  his  intention  of  abandonment,  and  given  the  want  of  be- 
ginning in  reasonable  time  and  the  want  of  reasonaUe  diligence  in 
evidence  of  such  abandonment,  or  of  the  intention  to  abandon  the 
work. 

Fourteenth  and  Fifteenth.  These  pleas,  depending  on  the  non-per- 
formance by  the  plaintiff  of  the  subordinate  time  stipulations  as  a 
bar  to  this  action,  cannot  be  sustained,  since  we  have  already  decided 
that  those  stipulations  are  not  conditions  precedent. 


William  Cramp  &  Sons  Ship  &  Enoinb  Buildino  Go.  v.  Sloan  and 

another. 

*OireuU  Churt,  8.  D,  New  York.    August  28, 1884.; 

1.  CJONTRACT— MeBTIHO  OF  MiNDfl— MISTAKE— INTENTION  OF  PaRTY. 

Where  there  is  any  miscarriage  in  ezpresslDg  the  miad  of  a  party  to  a  con- 
tract, it  would  seem  to  be  lust  that  he  should  be  bound  by  what  he  fairly  ex- 
pressed, whether  he  intended  it  as  he  expressed  it  or  not. 

2,  Praotiob—Vbiidict— Weight  of  Evtobncb. 

Where  the  jur^  do  not  come  to  their  finding  without  competent  evidence, 
and  the  verdict  is  not  so  against  any  great  preponderance  of  evidence  as  to 
show  that  it  was  reached  through  passion,  prejudice,  or  other  improper  motive, 
or  want  of  consideration,  and  no  error  of  law  intervenes,  the  verdict  should  be 
sustained. 

Motion  for  New  Trial. 

WiUiam  Q.  Choate,  for  plaintiflf. 

Hamilton  0*Dell,  for  defendant. 

Whebleb,  J.  There  was  no  question  at  the  trial  but  that  the 
plaintiff  commenced  and  proceeded  with  the  construction  of  two 
steam-ships,  until  stopped  by  the  defendants,  upon  some  understand- 
ing with  them  that  the  ships  would  be  wanted,  at  the  price  of  $570* 
000,  when  completed,  for  an  enterprise  in  which  they  were  inter- 
ested, and  which  they  hoped  to  carry  out.  The  point  upon  which 
v.2lF,no.9— 86 
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the  case  tamed  was  whether  the  plaintiff  proceeded  upon  order  from 
the  defendants  to  build  the  ships  for  them  according  to  the  plaintiS*s 
proposals,  or  at  the  plaintiff's  own  risk  as  to  the  ships  being  wanted 
for  the  enterprise.  There  was  direct  and  positive  testimony  that  the 
plaintiff  proceeded  upon  the  order  of  the  defendants,  which  was  cor- 
roborated by  some  circumstances,  so  that,  although  there  Was  positive 
evidence  to  the  contrary,  the  jury  did  not  come  to  their  finding  with- 
out competent  evidence.  Neither  was  the  verdict  so  against  any  great 
preponderance  of  evidence  as  to  show  that  it  was  reached  through 
passion,  prejudice,  or  other  improper  motive,  or  want  of  considera- 
tion. The  evidence  upon  the  principal  point  was  mostly  oral  and 
circumstantial.  It  was  such  as  the  parties  had  the  right  to  have  the 
jury  weigh,  and  such  as  was  very  proper  for  the  jury  to  weigh.  As 
the  parties  had  the  right  to  have  it  weighed,  so  they  have  the  right 
to  have  the  result  stand,  unless  error  in  law  has  intervened.  Any 
other  conclusion  would  impair  the  right  to  a  trial  by  jury,  guarantied 
to  all  parties  to  such  causes. 

The  greatest  doubt  as  to  the  correctness  of  the  rulings  at  the  trial 
has  arisen  upon  that  part  of  the  instructions  to  the  jury  to  the  effect 
that,  if  both  parties  did  not  mutually  understand  that  the  building 
of  the  ship  was  to  be  proceeded  with  for  the  defendants,  upon  their 
contract  to  take  and  pay  for  them,  still  if  the  defendants  gave  the  of- 
ficers of  the  plaintiff,  who  transacted  the  business,  fairly  to  under- 
stand, as  prudent  men  in  the  transaction  of  such  business,  that  the 
plaintiff  might  go  on  and  build  the  ships  for  them,  and  they  would 
take  them  at  the  agreed  price,  the  defendants  would  be  bound.  This 
was  not  intended  to  trench  upon  the  necessity  of  a  meeting  of  the 
minds  of  the  parties  to  make  a  contract.  The  price  and  kind  of  ships 
was  f  ally  agreed  upon.  The  question  was  whether  the  contract  should 
be  proceeded  with.  The  plaintiff  could  only  act  upon  what  the  defend- 
ants fairly  gave  its  officers  and  agents  to  understand.  If  there  was 
any  miscarriage  in  expressing  the  mind  of  the  defendants  it  would 
seem  to  be  just  that  they  should  be  bound  by  what  they  fairly  ex- 
pressed, whether  they  intended  it  as  they  expressed  it  or  not.  Poth. 
Obi.  19;  Story,  Gont.  §  86;  Adams  v.  Lindseli,  1  Bam.  &  Aid.  681. 
As,  if  they  had  told  the  plaintiff  to  build  two  ships,  when  they  in- 
tended to  say,  and  understood  that  they  said,  to  build  one,  it'  would 
seem  to  be  clear  that  they  would  be  holden  for  the  two.  And  if  they 
told  the  plaintiff  to  go  on  and  build  the  ships,  it  would  seem  to  be 
equally  clear  that  they  would  be  bound,  although  they  did  not  un- 
derstand that  they  told  the  plaintiffs  so. 

Some  point  is  made  as  to  the  correctness  of  the  charge  to  the  jury, 
to  the  effect  that  if  the  defendants  told  the  plaintiff  to  stop  the  work 
the  plaintiff  would  have  the  right  to  stop,  and  the  defendants,  if  the 
work  was  proceeding  on  their  order,  would  be  holden  for  what  had 
been  done.  The  answer  sets  up,  in  substance,  that  the  defendants 
did  direct  that  the  work  should  eease.    There. is  no  allegation  ox 
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proof  that  they  ever  reqaested  that  it  should  start  again.  They  have 
not  olaimed  that  they  were  not  liable  because  the  plaintiff  did  not  go 
on  and  complete  the  ships,  but  have  rested  their  defense  upon  the 
ground  that  they  never  directed  or  requested  the  plaintiff  to  build  the 
ships.  Perhaps  it  would  have  been  more  strictly  correct  to  have 
submitted  nothing  about  the  stopping  of  the  work  to  the  jury,  but,  if 
so,  as  this  finding  was  in  accordance  with  their  admission  of  record^ 
the  error  could  not  harm  them. 

No  adequate  ground  for  disturbing  the  verdict  appears;  the  motion 
for  a  new  trial  must  therefore  be  overruled.  Motion  denied,  and  stay 
of  proceeding  vacated. 


Unitsd  States  v.  MoDowelIi. 
(District  Court,  8.  D.  New  York.    August  26, 1884.) 

1.  Ottbtoms  Duties— Appratsbmekt  and  LiQumAxioN  Oonolubivb— Deicubbbr 

— Rbv.  St.  H  2929,  2930,  2931. 

The  appraisement  and  liquidation  of  duties  by  the  appraiser  and  collector 
are  binding  and  conclusive  in  all  collateral  proceedings,  and.  in  the  absence  of 
any  reliquidatlon  or  reappraisement,  cannot  be  disregarded  or  reviewed,  ex- 
cept in  the  modes  provided  by  sections  2929, 2930,  and  2931  of  the  Revised  Btat- 
Qtes.  A  suit  in  the  district  court  is  not  one  of  those  modes.  HM,  accord- 
ingly, on  demurrer,  that,  after  payment  of  the  duties  as  liquidated,  a  suit  for 
duties  alleged  to  be  due  in  excess  of  the  liquidation,  on  account  of  an  alleged 
untrue  discount,  fraudulently  procured  to  be  allowed  in  the  appraisement  of 
value,  could  not  be  sustained. 

2.  Bamb— Action  bt  Unitbd  Statbs. 

The  above  rule,  frequently  applied  in  this  court  as  against  importers,  must 
be  equally  applied  in  suits  brought  here  by  the  United  States. 

3.  Sahb — Rbaffbaisembnt. 

A  reappraisement  of  value  may  be  made  without  a  re-examination  bf  the- 
goods  themselves,  where  the  items  to  be  corrected,  such  as  an  alleged  false  dis- 
count in  the  invoice,  do  not  depend  on  any  inspection  of  the  goods. 

Demurrer  to  Complaint. 

John  Proctor  Clark,  Asst.  Dist.  Atty.,  for  plaintiff. 

Arnoux,  Ritch  <t  Woodford  and  Wm,  G.  Wallace,  for  defendant. 

Bbown,  J.  This  suit  is  broaght  to  recover  additional  duties  claimed 
to  be  due  to  the  United  States  upon  certain  imported  goods.  The 
complaint  charges  that  in  the  invoice  and  entry  the  importer  falsely 
and  fraudulently  represented  that  a  certain  discount  had  been  allowed 
upon  the  goods;  whereas,  in  fact,  no  such  discount  had  been  made 
upon  the  invoice  value.  In  the  liquidation  the  alleged  discount  was 
allowed.  In  effect,  this  suit  is  for  the  purpose  of  recovering  the  duty 
on  the  amount  of  the  discount  alleged  to  have  been  improperly  al- 
lowed in  the  liquidation.  The  defendant  has  demurred  upon  the 
ground  that  no  cause  of  action  is  stated,  inasmuch  as  there  has  been 
no  reliquidatlon,  and  the  duties,  as  it  appears,  have  been  paid  in  full, 
according  to  the  only  liquidation  ever  made. 
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Whether  a  discount  should  or  should  not  be  allowed,  is  a  question 
belonging  to  the  dutiable  value  of  the  goods.  It  has  long  been  the 
uniform  practice  of  this  court  to  refuse  to  entertain  any  question  con- 
cerning the  dutiable  value  of  imported  goods,  on  the  ground  that  it  is 
for  the  general  appraiser,  the  merchant  appraisers,  or  the  collector, 
as  the  case  may  be,  as  the  tribunal  specially  established  by  law  for 
that  purpose,  to  pass  finally  and  conclusively  on  all  questions  of  valne, 
for  the  purpose  of  the  assessment  of  duties^ 

The  statutes  (sections  2930,  2981)  making  the  appraisal  of  value 
and  the  liquidation  by  the  collector  "final,"  are  as  binding  and  con- 
clusive upon  the  United  States  as  upon  the  importer,  except  only 
that  the  government  may,  in  certain  cases,  reappraise  the  goods  and 
reliquidate  the  duties.  The  duties,  when  once  fixed  by  a  lawful  ap- 
praisement and  liquidation,  become  the  duties  and  the  only  duties  to 
which  the  goods  are  subject,  until  the  amount  as  thus  fixed  is  modi- 
fied by  some  subsequent  lawful  appraisement  and  liquidation,  or  is 
lawfuUy  brought  in  review  by  due  protest,  appeal,  or  suit  in  the  cir- 
cuit court  according  to  section  2931.  The  statute  itself  declares  that 
the  goods  ''shall  be  liable  to  duty  accordingly,**  i.  e.,  as  liquidated, 
and  not  otherwise.  lasigi  v.  The  Collector,  1  Wall.  375,  383;  17. 
S.  V.  Cousinery,  7  Ben.  255;  Watt  v.  U.  S.  15  Blatchf.  29;  Stairs  y. 
Peaslee,  18  How.  627;  Bartlett  v.  Kane,  16  How.  263,  272;  U.S.  v. 
Campbell,  10  Fbd.  Rep.  818;  U.  S.  v.  Earnshaw,  12  Fed.  Rep.  283, 
286. 

The  conclusive  character  of  such  appraisements  and  liquidations 
rests  not  only  upon  the  fact  that  the  statute  declares  them  ''final," 
but  also  upon  the  additional  general  principle  that  the  decision  of 
special  tribunals  established  by  law  for  the  determination  of  particu- 
lar questions,  when  regularly  made,  are  conclusive,  and  cannot  be 
questioned  or  set  aside  collaterally,  except  in  some  mode  specially 
provided  by  law.  Belcher  v.  Linn,  24  How.  522;  Bartlett  v.  Kane, 
16  How.  263 ;  Clinkenbeard  v.  U.  S.  21  Wall.  65 ;  V.  S.  v.  Arre- 
dondo,  6  Pet.  729;  Rankin  v.  Hoyt,  4  How.  335;  U.  S.  v.  Campbell, 
10  Fed.  Rep.  816,  818,  819;   V.  S.  v.  Leng,  18  Fed.  Rbp.  20,  22. 

The  present  suit  violates  this  general  principle.  It  seeks  to  recover 
duties  which  have  never  been  liquidated,  and  to  review  and  set  aside 
the  only  liquidation  and  appraisement  ever  made,  by  means  of  a  suit 
in  this  court,' which  is  not  one  of  the  instrumentalities  provided  by 
law  for  such  purposes. 

It  is  urged  that  where  the  goods  have  passed  into  consumption 
and  cannot  be  brought  anew  before  the  appraiser,  no  subsequent  ap- 
praisement or  reliquidation  of  the  duties  can  be  had;  and  that,  conse- 
quently, the  government  is  without  remedy  other  than  by  suit  such 
as  this.  If  that  be  so,  it  is  for  congress  to  supply  the  remedy.  The 
case  of  U.  S.  v.  Frazer,  10  Ben.  347,  cited  in  support  of  this  view, 
does  not  appear  to  have  been  a  case  of  fraud,  and  the  appraiser  who 
reappraised  the  goods  in  that  case  had  never  seen  the  goods  at  all. 
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Without  questioning  the  soundness  of  that  case,  as  a  general  rule,  it 
should  not  be  applied  where,  as  in  the  present  case,  the  reasons  for 
it  do  not  exist,  viz.,  where  no  further  examination  of  the  goods  would 
be  necessary  in  order  to  determine  their  dutiable  value,  and  whether 
the  alleged  discount  should  be  allowed  or  not,  or  for  a  proper  re- 
liquidation  of  the  duties  as  dependent  upon  this  discount.  The  lan- 
guage of  the  court  in  the  case  of  Frazer  is  carefully  guarded,  and  it 
is  not  necessary  to  determine  whether  that  case  should  be  applied 
where  the  importer  has  fraudulently  entered  the  goods  and  removed 
them  beyond  reach  before  the  fraud  is  discovered,  and  when  the  gov- 
ernment officers  still  have  other  clear  and  certain  means  of  deter- 
mining the  value  of  the  goods.  In  the  case  otiasigi  v.  The  Collector, 
1  Wall.  375,  383,  while  it  was  held  that  the  appraisement  and  liqui- 
dation made  by  the  officers  were  conclusive,  so  far  as  respects  all  col- 
lateral proceedings,  it  was  further  held  that  there  might  be  a  reap- 
pi^aisement  by  the  officers  themselves  within  a  reasonable  period. 
The  collector  is,  by  section  2929,  expressly  authorized  to  direct  re- 
appraisements,  and  to  "cause  the  duties  to  be  charged  accordingly.'' 
As  no  further  inspection  of  the  goods  in^the  present  case  is  requisite 
in  order  to  determine  whether  the  alleged  discount  should  be  allowed 
or  disallowed,  there  is  nothing  here  to  prevent  such  a  reappraise- 
ment,  if  directed  by  the  collector,  and  a  reliquidation  of  duties  accord- 
ingly. 

The  rule  uniformly  applied  in  this  court,  holding  the  appraisement 
and  liquidation  or  reliquidation  final  in  all  such  cases  except  on  ap- 
peal or  suit  pursuant  to  section  2931,  must  be  adhered  to.  Any 
other  rule  would  transfer  to  this  court  the  whole  subject  of  the  duti- 
able value  of  imported  goods,  and  all  those  protracted  examinations 
concerning  value  that  have  hitherto  been  confined  to  the  appraiser's 
and  collector's  tribunal.  To  permit  this  would  not,  in  my  judgment, 
subserve  the  public  interests,  and  would  be  contrary  to  the  plain  in- 
tent of  the  statute.  On  this  very  subject  the  supreme  court,  in  the 
case  of  Bartlett  v.  Kane,  16  How.  272,  say : 

''The  interposition  of  the  courts  in  the  appraisement  of  importations  would 
involve  the  collection  of  the  revenue  in  inextricable  confusion  and  embar- 
rassments. Every  importer  might  feel  justified  in  disputing  the  accuracy  of 
the  judgment  of  the  appraisers,  and  claim  to  make  proof  before  a  jury  months 
or  even  years  after  the  articles  have  been  withdrawn  from  the  control  of  the 
government,  and  when  the  knowledge  of  the  transaction  has  faded  from  the 
memory  of  its  officers." 

The  court  cannot  act  as  appraiser  or  liquidating  officer  at  the  suit 
of  the  government,  and  refuse  to  do  so  at  the  suit  of  the  importer;  the 
same  rule  must  apply  to  each,  except  in  so  far  as  the  statute  itself 
makes  a  distinction.  In  no  case  can  the  court  disregard  or  correct  an 
appraisal  or  a  liquidation,  except  after  protest  and  appeal  under  sec- 
tion 2931.  As  against  importers  this  rule  has  often  been  applied. 
The  same  rule  requires  judgment  for  the  defendant  upon  this  de- 


Digitized  by 


Google 


566  FEDERAL  BEPOBTEB. 

marrer.  U.  S.  v.  Earnshaw,  12  Fed.  Rep.  283;  U.  S.  ▼.  BradUy,  25 
Int.  Rev.  Bee.  75;  Westray  v.  U.  S.  18  Wall.  822;  WaU  v.  U.  S.  15 
Blatchf.  29,  33;  U.  5.  v-  Cousinery,  7  Ben.  251;  WUU  v-  RusseU,  1 
Holmes,  228. 


Whitney  and  others  t;.  Bobbbtson,  GoUeotoTy  eto. 

(Oireuit  Court,  8.  D.  New  York.    September  19, 1884.) 

CuBTOMB  DunES— Tbeatt— Act  ov  Cokgbbss— Exbicptiok  vbom  Doty. 

A  stipulation  in  a  treaty  with  a  foreign  power  that  ^*  no  higher  or  other  duties 
shall  be  imposed  on  the  importation  into  the  United  States  of  any  article,  the 
produce  or  manufacture  of  the  dominion  of  the  treaty-making  power,  «  «  •» 
than  are  or  shall  be  payable  on  the  like  articles,  being  the  produce  or  manu- 
facture of  any  other  foreign  country,"  does  not  prevent  congress  from  passing 
an  act  exempting  from  duty  like  products  and  manufactures  imported  from 
any  particular  foreign  dominion  it  may  see  fit. 

On  Demurrer  to  Complaint. 

Charles  Stewart  Davison,  for  plaintiffs. 

Elihu  Boot,  U.  S.  Dist.  Atty.,  and  SamL  B.  Clark,  for  defendants. 

Wallaoe,  J.  The  questions  raised  by  the  demurrer  are  the  same 
considered  in  the  case  of  Bartram  v.  Robertson,  15  Fed.  Bep.  212, 
and  for  the  reasons  stated  in  the  opinion  there  delivered  the  de- 
murrer is  sustained. 

Judgment  is  ordered  for  the  defendant. 


Hayes  v.  BiaKELHOUPT,  Sr. 

{Circuit  Courts  8.  2>.  New  York.    August  26, 1884) 

Patents  fob  Ii!nrENTioN&— Novelty— Patent  No.  170,852. 

The  first  and  fifth  claims  of  patent  No.  170,852,  granted  December  7, 1875, 
to  George  Hayes,  for  an  improyement  in  ventilating  louvers,  held  void  for  want 
of  novelty. 

In  Equity. 

J.  H.  Whitelegge,  for  orator. 

Arthur  v.  Briesen,  for  defendant. 

Wheeler,  J.  This  suit  is  brought  upon  letters  patent  No.  170,852, 
dated  December  7,  li$75,  and  issued  to  the  orator  for  an  improve- 
ment in  ventilating  louvers.  There  are  five  claims,  the  first  and  fifth 
of  which  are  alleged  to  be  infringed.  A  louver  appears  to  be  an 
opening  in  buildings  crossed  by  a  series  of  slanting,  slats  to  exclude 
rain  and  snow,  and  admit  air.     The  patent  describes  a  louver  with 
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an  outer  reticulated  covering  and  curved  slats,  called  gutters,  within, 
having  flanges  at  the  upper  edges  extending  upwards,  and  at  the 
lower  edges  extending  downwards,  both  serving  to  stiffen  the  gutters, 
and  the  lower  one  for  an  attachment  for  the  reticulated  covering. 
The  first  claim  is  for  the  combination  of  the  covering  with  the  gut- 
ters, and  the  fifth  is  for  the  gutters  themselves.  These  gutters  are 
shown  as  slanting,  and  operating  to  shed  rain  or  snow  in  the  same 
manner  as  the  slanting  slats.  The  reticulated  covering  operates  as  a 
screen,  precisely  as  it  would  if  there  were  no  slats.  Neither  operates 
any  differently,  or  accomplishes  any  result  in  connection  with  the 
other  different  from  what  it  would  if  the  other  was  not  there.  They 
appear  to  form  a  mere  aggregation,  and  not  a  patentable  combina- 
tion. Pickering  \.  McCtUlough,  104  U.  8.  310;  Double-pointed  Tack 
Co.  V.  Two  Rivers  Manufg  Co.  109  U.  S.  117;  8.  C.  3  8up.  Ct. 
Bep.  105.  Further,  slanting  Qlats  performing  the  same  office  as 
these  were  a  part  of  common  knowledge, — their  existence  is  assumed 
in  the  patent  as  a  known  part  of  a  louver,  on  which  the  invention  was 
set  up  as  an  improvement.  A  screen  like  the  reticulated  covering 
was  also  well  known.  There  would  not  appear  to  be  any  patentable 
invention  in  putting  the  two  to  uses  together  for  which  each  was 
before  well  known  separately. 

The  flanges  to  the  gutters  for  stiffening  them  were  merely  such  addi- 
tions as  would  be  supplied  by  good  workmanship  when  needed.  They 
were  not  new  for  that  purpose.  And  the  use  of  the  flange  shape  for 
attaching  the  reticulated  covering  would  appear  to  be  very  obvious. 
These  claims  appear  to  be  without  sufficient  invention  to  uphold 
them. 

Let  there  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 


Hayes  v.  Bioeelhoupt,  Sr. 
((HreuU  Court,  8.  D.  New  York.    August  25, 1884. 

1.  Patbhts  fob  Ihvbhtiohs  — Rbissubb  8,674,  8,675  —  Bet-XjIGhtb  and  Venti- 

lators. 

The  eighth  claim  of  reissued  patent  No.  8,674,  and  the  first,  second,  and 
seventh  claims  of  reissued  patent  No.  8,675,  for  improvements  on  sky-lights 
and  ventilators,  are  not  to  bb  found  in  the  original  patent,  and  are  void. 

2.  Sams— Retssub  8,689— YALmiTT—lNVRmoEiCEirr. 

The  second  and  third  claims  of  reissued  patent  No.  8,689,  for  slcy-lights  and 
ventilators,  are  not  anticipated  by  any  prior  patents  or  structuree,  are  valid, 
and  are  infringed  by  defendant. 

In  Equity. 

J.  H.  Whitelegge,  for  orator. 

A.  V.  Brieeen,  for  defendant. 
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Whebleb,  J.  This  suit  is  brought  upon  reissued  patents  Nos. 
8,597,  8,674,  8,675,  8,688,  and  8,689,  granted  to  the  orator  for  im- 
provements in  sky-lights  and  ventilators.  They  have  been  beiore  the 
circuit  court  for  the  Eastern  district  of  New  Tork,  (Judge  Benbdictt,) 
and  some  of  them  before  this  court,  (Judge  Goxb,)  and  all  the  claims 
alleged  here  to  be  infringed  have  been  adjudged  to  be  void,  except 
the  eighth  of  8,674,  the  first,  second,  and  seventh  of  8,675,  and  the 
second  and  third  of  8,689.  Hayes  v.  Seton,  12  Fed.  Bep.  120;  Hayes 
V.  Dayton,  20  Fed.  Bep.  690.  Of  these,  the  eighth  of  8,674,  and  the 
first,  second,  and  seventh  of  8,675,  are  not  to  be  found  in  the  original 
patents,  but  were  added  after  the  patents  had  stood  nearly  nine  years 
without  them,  and  are  void  for  the  reason  given  in  these  former  eases 
as  to  other  claims,  which  are  concurred  in  and  followed.  There  are 
left  the  second  and  third  claims  of  8,689.  These  claims  in  the  re- 
issue appear  to  be  the  same  as  in  the  original.  They  are  not  shown 
to  be  anticipated  by  any  prior  patents  or  structures,  and  no  good 
reason  is  apparent  for  adjudging  them  to  be  invalid.  The  third  is 
for  a  sash  swinging  on  pivots,  having  exterior  and  overlapping  elastic 
flanges  on  the  sides  and  bottom  of  the  part  of  the  sash  swinging  out- 
ward, forming  an  outer  flashing  for  protection  against  storms.  The 
alleged  infringement  appears  to  have  such  a  flange  at  the  bottom. 
In  Hayes  v.  Seton  there  appears  to  have  been  no  such  flangld  on  any 
part  of  the  sash.  There,  no  infringement  of  this  claim  was  found; 
here,  there  appears  to  be  an  infringement  to  the  extent  of  the  use  of 
this  flange  at  the  bottom  of  the  sash. 

The  second  appears  to  be  infringed  by  the  use  of  the  combination  of 
flanged  covering  strips  in  combination  with  hollow  metallic  posts  for 
supporting  glasses,  as  described  in  that  claim.  The  orator  appears 
to  be  entitled  to  a  decree  as  to  these  two  claims  of  this  patent,  and 
the  defendant  as  to  the  residue  of  the  claims  in  controversy ;  but,  as 
neither  prevails  fully,  without  costs  to  either. 

Let  there  be  a  decree  for  the  orator  for  an  injunction  and  account 
as  to  the  second  and  third  claims  of  No.  8,689,  accordingly,  without 
costs. 


Eleotbio  Gas  LiOHTiNa  Co.  v.  Tillotsok  and  another. 

lOireuit  Oaurt^  8.  D.  New  York.    September  18, 1884.) 

Patents  fob  Invbittioks— Rbi88UB  No.  9,743— Eubotbioai.  Afpabatus  fob 
LiGHTiNO  Street  Lamps. 

Claims  2  and  5  of  reissued  patent  No.  9,743,  granted  to  Jacob  P.  Tirrell, 
assignor,  and  dated  June  7, 1881,  for  electrical  apparatus  for  lighting  street 
lamps,  Md  invalid. 

In  Equity. 

Edwin  H.  Brown,  for  orator. 
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Edward  N.  Diekerson,  Jr.,  for  defendant. 

Whsbleb,  J.  This  suit  is  brought  upon  reissued  letters  patent 
No.  9,T43,  granted  to  Jacob  P.  Tirrell,  assignor^  and  dated  Jujie  7, 
1881,  for  electrical  apparatus  for  lighting  street  lamps.  The  origi- 
nal  patent  was  No.  130,770,  dated  August  20,  1872.  The  infringe* 
ment  complained  of  was  made  under  patent  No.  230,690,  dated  July 
27,  1880,  granted  to  the  same  Jacob  P.  Tirrell,  assignor  to  George 
F.  Pinkham,  for  an  electric  gas-lighting  apparatus.  One  of  the  de- 
fenses is  that  the  reissue  is  not  supported  by  the  original.  The 
specifications  of  the  original  and  reissue  are  precisely  alike.  The 
original  had  three  claims;  for — 

"(1)  A  circuit^breaker,  located  at  the  burner  and  operated  automatically, 
substantially  as  described.  (2)  In  combination  with  the  above,  a  lever 
adapted  and  arranged  to  open  and  close  the  stop-cock  or  valve  of  the  burner, 
and  carrying  the  circuit-breaker,  substantially  as  herein  described.  (3^  The 
arms,  O^,  sector  wheels,/,  n,  pins,  U*,  mm^,  wires,  M,  N,  magnet,  E,  lever, 
H,  carrying  the  armature,  G,  circuit-breaker,^',  and  pawl,  S,  and  the  ratchet- 
wheel,  B,  all  combined  and  arranged  together,  and  applied  to  a  gas-burner  for 
operation,  substantially  as,  and  for  the  purposes  set  forth.'' 

The  reissue  has  six  claims.  The  first  and  sixth  are  for  combina- 
tions not  found  nor  claimed  to  be,  in  the  alleged  infringing  de- 
vice; the  third  is  the  same  in  each ;  and  the  fourth  in  the  reissue  is 
the  same  as  the  second  in  the  original.  There  is  in  the  alleged  in- 
fringement no  lever  to  open  and  close  the  stop-cock,  and  carrying  the 
circuit-breaker  to  form  the  combination  of  the  original  second,  now 
the  fourth,  claim;  nor  arms,  sector-wheels,  pins,  pawl,  or  ratchet- 
wheel,  to  form  the  combination  of  the  constant  thfifd  claim.  The 
only  claims  remaining,  and  the  only  ones  relied  upon  here,  are  the 
second  and  fifth.     They  are  for — 

**  (2)  In  an  apparatus  for  lighting  gas  by  electricity,  the  helix  of  an  electro- 
magnet, connected  at  one  end  with  the  wire  through  which  the  current  of 
electricity  is  passed,  and  at  the  other  end  with  a  circuit-breaker  located  at 
the  gas-burner,  so  arranged  that  the  current  of  electricity  is  passed  to  the 
circuit-breaker  through  said  magnet,  attracting  an  armature  actuating  mech- 
anism operating  automatically  to  turn  on  the  gas  and  light  the  same  by  the 
effects  of  the  primary  sparks  made  at  the  tip  of  the  burner  from  said  magnet 
in  the  circuit.  (5)  In  an  apparatus  for  lighting  gas  by  electricity,  the  com- 
bination of  a  wire  through  which  a  current  of  electricity  is  passed,  actuating 
mechanism  for  letting  on  the  gas,  an  electro-magnet  electrically  connected 
with  said  wire,  an  armature  operated  by  said  electro-magnet,  mechanism  act- 
uated by  said  armature  breaking  the  circuit  at  the  burner  tip  and  producing 
there  an  electric  spark  or  sparks  for  lighting  the  gas,  the  whole  operating  au- 
tomatically." 

These  claims  do  not  refer  to  any  mechanism  described  for  turning 
on  the  gas  or  breaking  the  circuit,  but  are  drawn  to  apply  to  any 
mechanism  operative  in  the  proper  connection  with  the  parts  de- 
scribed for  those  purposes.  When  the  circuit  is  closed  a  current  of 
electricity  may  be  sent  through  the  helix  and  around  the  circuit  past 
the  burner-tip.     This  will  charge  the  helix  with  electricityi  so  that 
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it  will  attract  the  armature  to  itself.  If  any  mechanism  is  attached 
to  the  armatare,  so  that  the  motion  of  the  armature  will  break  the 
circuit  at  the  burner-tip,  a  spark  will  be  found  there  from  the  flowing 
current,  but  the  current,  if  not  too  powerful,  will  cease.  This  will 
relieve  the  helix  from  the  charge  of  electricity  and  the  armature  from 
its  attraction,  and  leave  the  armature  free  to  move  away  from  the 
helix,  and,  by  its  motion  through  the  mechanism,  to  close  the  circuit, 
when,  if  the  supply  of  electricity  is  continued,  the  operation  will  be 
repeated.  The  motion  of  the  armature  may,  by  appropriate  mech- 
anism, be  made  to  open  and  close  the  stop-cock,  as  well  as  to  break 
and  close  the  circuit.  These  claims  seem  to  be  intended  and  appro- 
priate to  cover  this  arrangement  of  the  wires  and  helix  in  the  circuit 
with  the  circuit-breaker,  and  with  the  armature  moving  by  the  force 
of  the  current,  and  some  mechanism  by  which  the  motion  of  the  ar- 
mature will  break  and  restore  the  circuit  and  move  the  stop-cock, 
without  regard  to  the  form  of  the  mechanism.  The  parts  necessary 
to  be  described  are  well  enough  described  with  the  arrangement  of 
the  whole;  the  rest  is  left  to  the  common  knowledge  of  those  skilled 
in  such  matters.  Loom  Co.  v.  Higgins,  105  U.  S.  680.  But  this  ar- 
rangement of  these  parts  was  not  claimed  anywhere  in  the  original 
patent  as  a  part  of  the  invention.  The  first  and  second  claims  con- 
tained no  allusion  to  the  wires,  helix,  or  armature;  the  third  was  for 
these  and  several  other  parts,  all  combined  and  arranged  together, 
and  applied  to  a  gas-burner  for  operation,  thus  showing  an  intention 
to  claim  that  particular  combination  of  the  whole.  Oage  v.  Herring, 
107  U.  S.  640;^,  C.  2  Sup.  Ct.  Eep.  819;  Clements  v.  Odorless  Ap- 
paratus Co.  109  U.  S.  641;  S.  C.  3  Sup.  Ct.  Rep.  525.  The  original 
patent  stood  nearly  nine  years  before  these  claims  were  made.  The 
right  under  which  the  defendant  operates  had  accrued  before  they 
were  made.  They  cannot  be  upheld  now,  as  this  case,  and  the  de- 
cisions made  upon  this  subject,  are  understood.  Miller  v.  Brass  Co. 
104  U.  S.  350. 

Let  there  be  a  decree  that  these  claims  are  invalid,  and  that  the 
bill  be  dismissed,  with  costs. 


MlLLIOAK  V.  iiALAKOB  &   GbOSJEAH   MaNTJF'o   Co. 
{Oireuii  C&urt^  S.  D.  New  York.    August  29, 1884. 
Patents  FOR  Inventions— Assignmbnt— Rejection  of  Afpltoation— Amkniv 

KENT  BT  SOLIGITOB-— IbSUS  OF  AMENDED  PATENT— YaUDITT — BbOOVERT  OF 

Agreed  Price. 

M.  made  an  improvement  in  metal  Teasels  for  culinaiy  purposes,  consisting 
of  8  shoulder  around  the  inside  of  the  upper  edge  to  support  the  lid,  and  as- 
signed it  to  L.  to  procure  a  patent ;  and  the  application,  being  rejected  for 
want  of  novelty,  was  amended  by  the  solicitor  to  include  an  inclosed  wire  at 


Digitized  by 


Google 


VILLIGAN  V.  LALANOE   <fr   GBOSJEAN   MANUP'a   00.  571 

the  extreme  edge,  and  a  patent  having  each  a  shoulder  strengthened  at  the 
edge  by  the  wire  was  issued  to  L.,  who  made  and  sold  at  a  profit  vessels  having 
the  shoulder  without  the  wire  and  vessels  having  both  the  shoulder  and  wire, 
and  marked  and  claimed  them  all  as  patented.  M.  claimed  a  royalty  on  all  the 
vessels  sold  under  his  contract  with  L.  Held,  that  if  the  shoulcfer  without  the 
wire  had  been  new,  so  that  the  patent  would  have  covered  that  as  a  part  of  the 
patented  invention,  L.  could  lawfully  control  thQ  monoi)oiy  of  the  shoulder 
only ;  but  that  when  the  claim  for  that  alone  was  rejected,  and  such  rejection 
acquiesced  in,  it  could  not  be  claimed  that  the  patent  covered  that  alone ;  that 
while  as  to  the  public  the  patent  would  hh  void  because  M.  did  not  invisnt  the 
wire,  and  the  act  of  the  solicitor  in  inserting  it  was  unauthorized,  the  relations, 
of  M.  and  L.  were  governed  by  thehr  contract,  and  that  M.  was  entitled  to  re- 
cover as  claimed. 
2i  Same — Verdict — ^Bvtdbncb. 

Upon  examination  of  the  evidence  the  verdict  in  favor  of  plaintiff  la  Bua- 
tained. 

At  Law. 

B.  Robertson,  for  plaintiff. 

Abram  Wakeman,  for  defendant. 

Wheeleb,  J.  The  plaintiff  was  in  the  employ  of  the  defendant, 
and  made  what  they  supposed  to  be  an  invention  of  a  new  and  pat- 
entable improvement  in  sheet-metal  vessels  for  culinary  purposes, 
consisting  of  a  shoulder  around  the  inside  of  the  upper  edge  to  sup* 
port  the  lid.  He  assigned  it  to  the  defendant  to  procure  a  patent 
upon  it  and  practice  it.  The  defendant  applied  for  a  patent;  the  ap- 
plication was  rejected  for  want  of  novelty;  the  solicitor  amended  it 
to  include  an  inclosed  wire  at  the  extreme  edge,  and  the  patent  No.  - 
189,250,  dated  April  3,  1877,  was  granted  for  such  a  vessel,  having 
such  shoulder,  strengthened  at  the  extreme  edge  by  such  a  wire.  The 
defendant  made  and  sold  large  quantities  of  the  vessels,  at  a  oonsid* 
erable  profit,  which  had  the  shoulder  without  the  wire,  and  some  at 
some  profit  having  the  shoulder  and  wire,  and  marked  them  all  as 
patented,  with  the  day  and  year  of  this  patent,  and  claimed  to  be 
operating  under  it,  and  this  claim  was  respected.  Upon  the  trial  the 
plaintiff  claimed  that  the  assignment  was  made  upon  an  agreement 
by  the  defendant  to  pay  him  a  royalty  on  the  goods  manufactured 
and  sold  under  the  patent,  to  be  afterwards  ascertained;  and  the  de- 
fendant claimed  that  it  was  assigned  pursuant  to  the  terms  of  his 
employment,  and  was  not  to  be  paid  for  except  gratuitously;  that 
the  patent  does  not  purport  to  cover  the  shoulder  without  the  wire, 
and  that  it  is  void  as  to  what  it  does  purport  to  cover,  on  account  of 
the  change  made  by  the  solicitor,  and  otherwise,  so  that  there  was 
no  basis  for  a  royalty.  The  jury  found  for  the  plaintiff  on  this  issue, 
and  stated  the  proportion  of  profits  to  which  they  found  the  plaintiff 
entitled,  under  a  stipulation  of  the  parties.  The  defendant  now 
claims  that  the  verdict  should  be  set  aside  because  not  warranted  by 
the  evidence,  and  because,  with  the  finding  in  his  favor,  the  plaintiff 
is  not  entitled  to  recover. 

As  to  the  finding,  it  seems  to  be  sufficient  now  to  say  that  the  evi- 
dence rested  almost  wholly  in  parol;  that  there  was  enough  on  either 
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Bide  to  well  warrant  a  finding  that  way,  if  there  had  been  none  on  the 
other;  that  the  determination  of  the  question  depended  upon  the 
credibility  for  truthfulness  and  acouracy  of  the  witnesses,  all  of  which 
was  within  the  peculiar  province  of  the  jury,  who,  so  far  as  appears, 
considered  the  question  fairly,  and  decided  it  according  to  their  best 
judgment.  This  was  their  duty,  and,  when  so  performed,  the  court 
has  no  disposition  or  authority  to  review  their  work.  The  other  is 
the  more  important  question.  If  the  shoulder  without  the  wire  was 
new,  so  that  the  patent  would  cover  that  as  a  part  of  the  patented 
invention,  the  defendant  might  lawfully  control  the  monopoly  of  the 
shoulder  only.  Sharp  v.  Tifft,  18  Blatchf.  132;  S.  C.  2  Fed.  Rep. 
697.  But  when  the  claim  for  that  alone  was  rejected,  and  the  rejec- 
tion acquiesced  in,  it  could  not  afterwards  be  successfully  claimed 
that  the  patent  covered  that  alone. 

The  patent  issued  covered  vessels  having  both  the  shoulder  and 
wire,  but  as  the  inventor  did  not  invent  the  wire,  the  act  of  the  so* 
licitor  inserting  it  would  seem  to  be  unauthorized,  and  the  patent,  as 
to  the  public,  void.  Eagletan  Manuf'g  Co,  v.  West^  etc.,  Manufg  Co. 
Ill  D.  S.  490;  8.  C.  4  Sup.  Ot.  Eep.  593.  The  patent  was  invalid, 
apparently,  but  that  does  not  settle  the  rights  of  these  parties  growing 
out  of  their  contract.  Both  acted  in  respect  to  it  as  good.  The  real 
question  now  is  whether  the  fact  of  the  invalidity  is  a  good  answer  to 
this  action  upon  the  contract.  The  relation  of  the  parties  in  respect 
to  the  patent  became  similar  to  that  of  licensor  and  licensee.  The 
defendant  held  the  legal  title  to  the  patent,  but  held  it  to  use  and  pay 
for  the  use.  The  price  was  not  expressly  agreed  upon,  but  the  law 
will  imply  a  reasonable  price,  and  the  question  is  the  same  as  if  there 
had  been  an  agreed  price.  Had  the  plaintiff  retained  the  title  to  the 
patent,  and  the  defendant  taken  a  license  for  an  agreed  royalty,  and 
then  practiced  the  invention  exactly  as  has  been  done,  the  fact  of  the 
invalidity  of  the  patent  would  have  been  no  defense  to  a  suit  for  the 
royalty.  White  v.  Lee,  14  Fed.  Rep.  789;  McKay  v.  Jackman^  17 
Fed.  Rep.  641.  The  defendant  has  had  and  enjoyed  what  was  con- 
tracted for,  and  it  is  no  answer  to  say  that  the  same  might  have  been 
had  without  the  contract.  The  defendant  could  not  both  stand  upon 
the  patent  and  repudiate  it,  nor  upon  the  plaintiff's  title  to  the  in- 
vention and  repudiate  that. 

The  motion  for  a  new  trial  is  overruled,  and  the  stay  vacated. 


Digitized  by 


Google 


UNDfifiWOOD  V.  WABBBH.  673 

Underwood  v.  Wabbbh  and  anotner/ 

(CHrcuit  Courts  E.  D.  Missouri.    September  17, 1884.) 

Patent— 'Ebtoppel, 

A  patentee  id  estopped,  as  against  an  assignee,  to  clainii  in  a  suit  for  an  in- 
fringement, that  the  patent  assigned  is  invalid. 

In  Equity.     Exoeptions  to  parts  of  answer. 

This  is  a  suit  for  the  infringement  of  a  patent  on  an  improyement 
on  railroad-track  drills,  invented  by  the  complainant.  The  bill  al- 
legesy  in  substance,  that  the  patent  claimed  to  have  been  infringed 
was  issued  to  the  complainant,  and  Andrew  Warren  and  Perrin  6. 
March,  the  defendants,  while  they  were  doing  business  together  as 
partners;  that  their  partnership  was  subsequently  dissolved,  and 
that  upon  its  dissolution  Warren  and  March  assigned  their  interests 
in  said  patent  to  complainant  for  a  valuable  consideration,  and  that 
he  then  became,  and  still  remains,  its  sole  owner,  and  that  since  said 
assignments  were  made  to  complainant  the  defendants  have  manu-* 
factured  and  sold  infringing  machines,  and  still  continue  to  do  so. 

The  answer  alleges,  in  substance,  that  complainant's  patent  is 
invalid.  To  this  the  complainant  excepts,  and  raises  the  point  that 
the  defendants  are  estopped  to  deny  the  v{kliditv  of  said  patent.    . 

O.  M.  Stewart^  for  complainant. 

Parkinson  d  Parkinson^  for  defendants. 

Tbkat,  J.  The  bill  alleges  that  the  Underwood  patent  was  issued 
to  Underwood,  Warren,  and  March,  each  one-third  interest.  It  also 
avers  sundry  transactions  between  the  respective  parties,  whereby 
said  Warren  and  March  conveyed  all  their  interest  therein  to  plain- 
tiff for  full  consideiration.  This  court,  at  its  last  term,  examined  at 
length  all  of  the  points  substantially  involved,'  and  held  that  the 
respective  parties  defendant  were  estopped  from  disputing  the  validity 
of  plaintiff's  right. 

The  exceptions,  without  resort  to  verbal  criticism,  are  directed  to 
the  question  of  estoppel,  and,  under  the  allegations  of  the  bill  and 
answer  with  respect  thereto,  the  ruling  of  this  court,  in  the  light  of 
authorities  there  cited,  must  prevail,  and  the  exceptions  be  sustained. 


1  Reported  by  Ben].  F.  Rex,  Esq.,  of 
S8ee  Bumuy  v.  Buck,  20  Fbd.  Kbp.  < 


the  8t.  Louis  bar. 
697. 
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IfoIiAUQHLiif  9.  People's  Railway  Co.  and  another.^ 

{CUtcmit  Courts  B.  2>.  MiuaurL    September  19, 1884.) 

pj^Tffsrr— ^^vxT  FOR  iRFRiNQEMEirr— Lachbs— Dbhurbbb. 

Bill  for  infringement  of  patent,  alleging  unanthorized  constraction  and  nw 
of  patented  invention  by  defendant  for  13  years,  and  making  no  ozcuse  for 
complainant  s  failure  to  assert  his  rights  during  that  period,  held  demor* 
rable. 

In  Equity.    Demurrer  to  bill  for  infringement  of  a  patent. 

Jon€B  d  Delano^  with  F.  X.  McCabe^  for  complainant. 

Paid  BakewelU  for  People's  Railway  Company. 

Brewer,  J.  The  bill  charges  that  letters  patent  for  a  streetHsar 
gate  were  issued  to  the  complainant  and  one  J*.  F.  Madison  on  Au- 
gust 3,  1869;  that  neither  of  said  patentees  ever  licensed  or  granted 
to  defendant  the  People's  Railway  Company,  or  any  one  else,  the 
right  or  privilege  to  make  or  use  said  gate,  and  that  said  defendant 
railway  company  is  now,  and  has  been  for  13  years  last  past,  using 
and  constructing  such  patented  street-car  gates  upon  its  street  cars. 
The  prayer  is  for  injunction  and  accounting.  The  single  question 
which  I  deem  necessary  to  consider  is  whether  there  has  been  such 
laches  on  the  part  of  complainant  as  will  prevent  a  court  of  equity 
from  taking  cognizance  of  this  suit.  The  bill  shows  no  excuse  for 
his«delay;  neither  ignorance  of  the  conduct  of  the  defendant,  nor  in- 
ability on  the  complainant's  part  to  assert  his  rights.  It  is  left  upon 
the  naked  assertion  that  the  patent,  existing  for  now  over  15  years, 
the  defendant  has  for  13  years  been  infringing  thereon. 

Under  these  circumstances,  whatever  action  at  law  he  may  have 
for  damages,  I  think  his  own  laches  such  as  prevents  a  court  of 
equity  from  interfering  by  injunction.  That  the  general  principles 
of  equity  jurisprudence  control  in  patent  cases  cannot  be  doubted. 
Bev.  St.  §  629,  par.  9;  also,  section  4921,  which  last  section  con- 
tains these  words : 

''The  several  courts  vested  with  jurisdiction  of  cases  arising  under  the  pat- 
ent laws  shall  have  power  to  grant  injunctions  according  to  the  course  and 
principles  of  courts  cf  equity ^  to  prevent  the  violation  of  any  rights  secured 
by  a  patent,  upon  such  terms  as  the  court  may  deem  reasonable." 

Now,  generally  speaking,  the  laches  of  complainaiit  is  sufficient 
ground  for  non-interference  on  the  part  of  a  court  of  equity.  Nearly 
all  the  life-time  of  this  patent  the  complainant  has  remained  silent, 
by  his  silence  consenting  to,  or  at  least  acquiescing  in,  the  acts  of  the 
defendant.  To  interfere  now  by  injunction  would  seem  manifestly 
inequitable.  That  this  question  of  laches  can  be  raised  by  demurrer, 
and  that  it  is  a  good  defense  to  a  bill  in  equity,  is  abundantly  sus- 
tained by  the  authorities.     In  Walk.  Pat.  §  597,  it  is  said : 

"The  defense  of  laches  can  be  made  in  a  demurrer,  or  in  an  answer,  or  in 
an  argument  on  the  hearing,  without  any  pleading  to  support  it.    But  a 


^  Reported  by  BenJ.  F.  Rex,  Esq.,  o£  the  St.  Louis  bar. 
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plea  Is  not  appropriate  in  such  a  defense;  because,  if  the  bill  shows  delay  and 
is  silent  about  excuses  therefor,  the  method  of  a  plea  would  be  to  state  that 
there  is  no  such  excuse,  and  because,  by  taking  issue  on  such  a  plea  and 
framing  an  excuse,  the  complainant  could  cut  off  all  excuses  and  win  the 
case.  To  guard  against  a  demurrer  based  on  laches,  in  a  case  where  long  de- 
lay intervened  between  the  infringement  and  filing  of  the  bill,  the  bill  ought 
to  state  the  existing  excuses  for  that  delay;  and,  to  guard  against  such  de- 
fense being  started  on  the  hearing,  the  evidence  ought  to  show  whatever  ex- 
cuse the  complainant  can  interpose." 

See,  also,  the  following  authorities :  Maxwell  v.  Kennedy ^  8  How. 
222;  Lewie  v.  Chapman^  3  Beav.  133;  Saunders  ▼.  Smithy  S  Mylne 
&  G.  711;  Collard  v.  Allison,  4  Mylne  &  C,  487;  Wyeth  ▼•  Stone,  1 
Story,  273 ;  Root  v.  By.  Co.  105  U-  S.  216;  Curt.  Pat.  §  440,  in  which 
the  author  says : 

''Where  a  patentee  seeks  an  injunction  against  an  alleged  Infringer,  and 
the  evidence  shows  that  this  infringer,  or  others,  have  been  in  the  habit  of 
disregarding  the  exclusive  right  conferred  upon  the  patentee,  and  this  with 
knowledge,  either  actual  or  implied,  on  the  part  of  the  patentee,  the  court  will 
dismiss  the  bill  on  the  ground  that  the  complainant  has  been  guilty  of  laches, 
or  that  there  is  a  want  of  that  exclusive  possession  which  lies  at  the  founda- 
tion of  every  claim  for  an  injunction." 

These  authorities  enforcing  the  general  rule  of  equity  jurisprn- 
denoe  compel  the  sustaining  of  the  demurrer.  The  order,  thefefore, 
will  be  that  the  demurrer  be  sustained  and  the  bill  dismissed. 


OooDwiN  r.  Bandolph. 

Samb  r.  Same. 

[Oireuit  Oaurt,  D.  Neu>  Jersey,    September  27, 1884. 

PATBirrs  FOR  Invention— Infrinoembnt—Habvb8Tbi»— Rock-Shafts. 

The  fourteenth  claim  of  the  patent  granted  to  William  Farr  Goodwin  for  an 
improvement  in  harvesters,  bearing  date  April  18, 1876,  construed,  and  hM^ 
that  the  pivoted  rock-shaft  therein  claimed  is  not  infringed  by  the  rock-shaft 
and  lever  in  the  machine  sold  by  defendaot. 

On  Bill,  Answer,  and  Proofs.    Final  hearing. 

W.  P.  Ooodwin,  plaintiff  pro  ae. 

Bbadlbt,  Justice.  The  bills  of  complaint  in  these  oases  are  founded 
on  oertain  letters  patent  issued  to  the  complainant,  bearing  date  the 
eighteenth  day  of  April,  1876,  for  new  and  useful  improvements  in 
harvesters,  which,  it  is  alleged,  the  defendants  have  infringed;  and  the 
prayers  of  the  bills  are  for  an  account  of  profits,  and  a  perpetual  in- 
junction against  further  infringement.  The  specification  of  the  patent 
sets  forth  and  describes  several  devices  connected  with  harvesters, 
which  are  alleged  to  be  new,  and  which  are  the  subject  of  17  different 
olaims.    The  device  in  question  in  the  present  case,  alleged  to  be 
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infringed  by  the  defendants,  is  that  which  is  the  subject  of  the  four- 
teenth claim,  which  reads  as  follows :  "In  combination  with  the  cut- 
ter-frame, the  pivotal  rock-shaft,  «,  «^  and  a  tilting  lever  attached 
to  and  actuating  the  rock-shaft,  substantially  as  set  forth."  The  in- 
fringement of  the  invention  thus  claimed  is  the  sole  subject  of  con- 
troversy. The  ''pivotal  rock-shaft,"  referred  to  in  the  fourteenth 
claim,  is  not  clearly  described  in  the  specification,  and  is  only  par- 
tially exhibited  in  the  drawings  attached  thereto;  but  its  position  and 
operation  are  so  far  pointed  out  that  we  may  infer  its  form;  and,  to 
demonstrate  it  more  fully,  the  complainant  has  put  in  evidence  a 
model,  which  he  alleges  to  be  a  true  exhibit  of  the  invention. 

The  principal  object  of  the  apparatus  in  question  is  to  give  the  out- 
ting  device  of  the  harvester  a  rocking  motion,  so  that  the  points  of 
the  gaards  or  fingers  and  of  the  cutters  may  be  raised  and  lowered 
as  the  unevenness  of  the  ground,  or  protuberances  upon  it,  may  re- 
quire, without  raising  or  lowering  the  bars  themselves.  It  is  evident 
that  if  the  cutting  apparatus  (including  the  finger  bar  and  cutting 
bar)  were  attached  to  a  frame  or  head-piece,  so  pivoted,  or  so  loosely 
attached,  to  the  main  frame  of  the  machine  as  to  allow  of  a  rocking 
motion,  such  motion  could  easily  be  communicated  by  a  simple  hand- 
lever  attached  to  such  frame  or  head-piece,  and  extending  upward 
and  backward,  so  as  to  be  within  reach  of  the  driver;  and  this 
method  was  resorted  to  in  several  machines  constructed  prior  to  the 
complainant's  invention,  differing  from  each  other  principally  in  the 
mode  of  attaching  the  lever  to  the  head-piece,  or  "cutter-frame,"  as 
it  is  called  in  the  patent.  Sometimes  the  lever  would  be  attached 
to  a  yoke,  sometimes  it  would  be  bent  in  various  ways,  so  as  to  pass 
around  other  parts  of  the  machinery,  and  not  to  interfere  with  their 
working,  nor  be  prevented  from  having  its  own  proper  movement. 
The  device  of  the  complainant  consists  in  attaching  the  lever,  not  to 
the  cutter-frame  itself,  but  to  one  end  of  an  intermediate  rock-shaft 
situated  below  and  out  of  the  way  of  the  other  machinery,  and  im- 
parting the  rocking  motion  desired  to  this  rock-shaft,  the  other  end 
of  which  is  connected  with  the  cutter-frame  by  a  peculiar  pivoted  ar- 
rangement, and  the  motion  given  to  the  rock-shaft  is  thus  communi- 
cated to  the  cutter-frame,  and,  consequently,  to  the  cutting  appa- 
ratus. The  pivotal  arrangement  referred  to  consists  of  the  end  of  the 
rock-shaft  turned  to  a  right  angle  with  the  axis  of  the  shaft,  enlarged 
near  its  end  into  a  globular  shape,  and  terminating  in  a  pivot,  on 
which  the  cutter-frame  is  mounted ;  the  globular  enlargement  resting 
in  a  standard  provided  with  a  slot  for  its  reception.  It  is  secured  in 
place  by  a  pivot  passing  through  the  globular  enlargement,  and  al- 
lowing it  to  vibrate  up  and  down  when  operated  by  the  rocking  mo- 
tion of  the  rock-shaft. 

This  is  the  pivoted  rock-shaft  mentioned  in  the  fourteenth  claim. 
The  lever  attached  to  it,  and  by  which  the  driver  operates  it,  has 
three  distinct  parts.    That  held  by  the  hand  of  the  driver  is  above  the 
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main  frame  of  the  machine;  the  second  portion  passes  downward 
throagh  the  frame,  at  right  angles  with  the  first,  and  has  notches  on 
its  side,  making  a  ratchet  to  hold  it  in  any  position ;  the  third  part 
extends  from  the  lower  end  of  the  second,  under  the  main  frame,  to 
the  rock-shaft.  The  three  sections  are  rigidly  fixed  to  each  other, 
forming  one  rigid  lever.  This  is  the  "tilting  lever"  referred  to  in  the 
fourteenth  claim.  The  whole  thing,  though  not  specifically  described, 
is  referred  to  in  the  specification  as  follows.  After  describing  the 
cutter  apparatus,  with  its  lugs  or  ears  containing  pivot  holes,  or 
** circular  bearings,"  the  specification  proceeds  thus: 

'*The  rear  lug,  S  ^  is  mounted  upon  one  end  of  a  pivoted  rock-shaft,  8\8*. 
T,  TS  T',  is  a  finger-bar  lever,  attached  to  the  inner  end  of  the  pivoted 
rock-shaft,  «*,  «*.  The  parts,  T  T*,  of  the  lever  are  in  substantially  par- 
allel planes,  and  are  connected  by  an  intermediate  section,  T  ^  arranged  at 
about  a  right  angle  to  the  parts,  T,  T  2,  and  provided  with  ratchet  teeth,  U 
That  part  of  the  rock-shaft  which  is  shown  in  section  in  figure  2  is  expanded 
centrally  into  a  globular  bearing,  and  is  seated  in  a  recess  in  an  arm,  6  '^,  of 
the  main  frame,  and  is  pivoted  to  this  arm  for  a  further  support;  the  inner 
end,  8  \  being  supported  in  a  bearing  upon  the  under  side  of  the  frame,  but 
not  shown.  The  object  of  making  this  inner  end  curved  is  to  brin^  that 
point  which  rests  in  the  last-mentioned  bearing  into  a  line  coincident  with 
the  pivot,  8\  so  that  when  the  rock-shaft  is  actuated  by  the  lever,  T,  T  ^  T  ^ 
to  rock  or  tilt  the  cutterrframe,  as  indicated  by  the  dotted  lines,  y,  figure  2, 
there  shall  be  no  cramping  of  the  parts. " 

Thus  we  see  that  the  thing  claimed  is  the  pivoted  rock-shaft,  with 
the  tilting-lever  attached  to  it  at  one  end,  and  the  lug  of  the  cutter- 
frame  mounted  on  it  at  the  other  end,  having  the  end  next  to  the 
cutter-frame  enlarged  into  a  globular  bearing,  resting  in  a  slot  or  re- 
cess in  a  standard  or  arm  of  the  main  frame.  Now,  do  the  defend- 
ants infringe  the  patent  for  this  invention  ?  We  have  before  us  one 
of  the  machines  sold  by  the  defendants,  and  also  a  model  of  it  made 
for  more  convenient  inspection.  Looking  at  its  arrangement  for  pro- 
ducing a  rocking  motion  in  the  cutting  apparatus,  we  find,  it  is  true, 
a  rock-shaft,  and  a  lever  attached  to  one  end  of  it;  but  we  do  not 
find  the  other  end  of  the  rock-shaft  expanded  into  a  globular  bearing, 
nor  do  we  find  the  cutter-frame  mounted  upon  it;  on  the  contrary, 
we  find  the  other  end  of  the  rock-shaft  provided  with  an  arm  project- 
ing therefrom  at  right  angles,  and  moving  up  and  down,  as  a  rocking 
motion  is  imparted  to  the  rock-shaft.  To  the  end  of  the  arm  is  at- 
tached a  link  which  connects  it  with  a  pin,  forming  the  bearing  on 
which  the  cutter-frame  is  mounted.  This  pin  is  held  in  a  standard, 
or  upright  arm  of  the  main  frame,  in  a  slot  or  hole  vertically  larger 
than  the  pin,  so  as  to  allow  the  pin  to  vibrate  up  and  down,  and  com- 
municate the  rocking  motion  to  the  cutter-frame. 

Notwithstanding  the  want  of  conformity  between  this  device  and 
that  of  the  complainant^  I  should  probably  think  that  the  one  was 
substantially  the  equivalent  of  the  other,  if  the  complainant  had  been 
the  first  to  apply  the  rock -shaft  as  an  auxiliary  instrumentality  in 
producing  the  desired  rocking  motion  of  the  cutting  apparatus.  But 
v.2lF,no.9— 37 
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he  was  not.  Without  referring  to  any  other  previous  invention,  that 
of  William  N.  Whitely,  described  in  letters  patent  granted  to  him 
and  dated  November  24,  1868,  contains  a  rock-shaft  used  for  the 
very  purpose  for  which  the  complainant's  is  used.  The  only  merit 
of  the  complainant's  invention  is  the  peculiar  form  of  his  rock-shaft 
and  the  peculiar  mode  of  applying  it.  He  is  not  a  pioneer  in  this 
department  of  machinery.  He  did  not  invent  the  rocking  motion  as 
a  process,  nor  the  first  means  of  producing  it,  nor  the  mode  of  pro- 
ducing it  by  the  intervention  of  a  rock-shaft.  He  does  not  stand  at 
the  head  of  the  line;  he  is  only  an  individual  in  the  line.  He  is  en- 
titled to  what  he  has  invented  and  nothing  more;  and  what  he  has 
invented  is  nothing  but  the  specific  device  which  he  has  patented. 
His  claim  is  to  be  construed  according  to  its  terms,  and  is  limited  by 
them,  and  cannot  be  enlarged  by  construction.  I  am  of  opinion, 
therefore,  that  the  defendants  do  not  infringe  the  complainant's 
patent,  construed,  as  it  must  be,  in  accordance  with  the  decisions  of 
the  supreme  court  on  this  subject. 

The  complainant  supposes  that  his  patent  has  a  broader  applica- 
tion than  that  which  is  now  given  to  it,  because  he  can  apply  a  lever 
directly  to  the  enlarged  globular  bearing,  and  he  exhibits  such  a  lever 
as  an  alternative  in  his  model.  But  by  this  arrangement  he  dis- 
penses with  his  auxiliary  rock-shaft,  which  is  the  very  subject  of  the 
fourteenth  claim,  and  of  the  description  which  was  copied  from  the 
specification.  It  may  be  that  the  other  portions  of  his  patent  are 
independent  of  the  rock-shaft,  and  that  they  may  stand  good  with 
the  use  of  a  lever  applied  directly  to  the  globular  bearing;  but  the 
fourteenth  claim  is  based  entirely  on  the  rock-shaft,  and  carmot  have 
any  force  or  meaning  except  as  applied  to  it.  It  is  unnecessary  to 
examine  the  various  patents  that  have  been  put  in  evidence.  They 
exhibit  the  state  of  the  art  in  detail,  as  already  referred  to  in  general 
terms.  I  am  clear,  from  this  exhibit,  that  the  complainant  is  con- 
fined to  the  specific  device  which  he  has  described  and  claimed,  and 
that  the  machines  sold  by  the  defendants  do  not  contain  it. 

The  bills  must  be  dismissed. 
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Nbwbubt  and  others  v.  Mobsman. 

(Oircuit  Ooufi,  8.  D.  Ifew  York.    Beptember  25, 1884.) 

Patents  for  iNyEKTiONs— Tiub-Look— iNFBmoBMBNT. 

Infringement  of  patent  No.  262,094,  granted  to  Henrj  F.  Newbury.  Angust 
1, 1882,  for  an  improvement  in  time-locks,  held  not  shown,  and  preliuunaiy  in- 
junction refused. 

In  Equity. 

Samuel  A.  Duncan,  for  orators. 

Edmund  Wetmore,  for  defendant. 

Wheeleb,  J.  The  clock-work  of  time-looks  regulates  the  move- 
ments of  machinery  to  make  way  for  the  lock-bolt  in  unlocking,  so 
that  way  will  be  made  at  the  proper  time  and  not  sooner.  If  the 
delicate  or  other  parts  of  the  time  movements  are  broken  or  displaced, 
so  as  not  to  hold  the  machinery,  it  will  run  down  at  once  and  free 
the  bolt.  The  orator's  patent,  No.  262,094,  dated  August  1,  1882, 
and  granted  to  Newbury,  is  for  an  improvement  in  such  locks  by 
which  some  part  of  the  mechanism  between  the  power  and  the  bolt 
shall  be  made  yielding  by  a  spring,  so  as  to  disconnect  there  more 
readily  than  the  time  movement  .will,  and  leave  the  bolt  fast  in  case 
of  a  shock  to  the  lock  from  the  outside.  There  are  two  claims,  one 
of  which  is  for  the  combination  of  the  connecting  mechanism,  "some 
part  of  which  is  made  yielding  for  the  purpose  of  interrupting  the 
operative  continuity  of  the  mechanism  under  the  force  of  a  shock" 
with  other  parts  of  the  lock;  the  other  is  for  the  same  combination, 
with  the  addition  to  the  parts  of  a  device  for  holding  the  parts  out  of 
engagement  when  disconnected.  The  alleged  infringement  consists 
in  making  the  connection  between  the  plates  of  the  clock-work  more 
firm,  moving  the  yoke-lever,  by  which  pins  on  the  dials  make  way 
for  the  lock-bolt  away  from  the  front  of  the  dials  to  make  room  for 
throwing  them  forward  out  of  place  and  disconnecting  them,  and 
weakening  the  screws  by  which  they  are  attached  to  their  arbors  to 
make  them  more  easy  to  be  removed  from  their  places  by  a  shock 
from  without. 

Strengthening  the  parts  about  the  clock-work  might  make  the  other 
line  of  mechanism  comparatively  more  likely  to  yield  to  a  shock  by 
making  this  line  less  so,  but  that  would  not  of  itself  seem  to  be  an  in- 
fringement of  the  patent,  which  is  for  making  one  of  a  set  of  parts 
yielding,  and  not  for  making  another  of  another  set  unyielding.  Be- 
moving  the  yoke-lever  out  the  way  of  a  forward  movement  of  the  dials 
does  not  appear  to  be  new  with  the  defendant's  locks  made  since  this 
patent.  Locks  were  made  with  the  yoke-lever  back  of  the  dials  long 
before  the  patent  and  before  the  invention. 

The  most  important  question  is  whether  the  dials  are  a  part  of  the 
mechanism  made  yielding  for  the  purpose  of  disconnecting  under  the 
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force  of  a  sliock,  within  the  meaning  of  the  patent.  They  are  in  their 
former  places,  fastened  by  the  same  form  of  fastening,  but  made 
weaker,  and  perhaps  made  so  for  the  purpose  of  being  made  to  ap- 
pear liable  to  disconnect  in  case  of  a  shock.  But  there  is  no  evi- 
dence tb«t  they  will  so  yield.  They  are  fastened  by  a  screw,  appar- 
ently made  to  hold,  and  which  cannot  yield  to  the  force  of  a  shock 
without  being  stripped  of  its  threads.  The  threads  are  small,  but  the 
dials  are  light.,  and  it  does  not  seem  as  if  any  shock  that  would  not 
shatter  the  whole  structure  of  the  lock  would  give  the  dials  momentum 
enough  to  strip  the  screws  out  of  their  threads.  Without  proof  that 
a  shock  would  so  operate  there  is  not  sufficient  proof  to  warrant 
granting  a  preliminary  injunction. 
The  motion  is  therefore  denied. 


Nbw  Pbooess  Fbbhentation  Oo.  v.  Eoob. 

{Oireuit  Court,  B.  D.  Michigan.    May  6, 1884.) 

L  Patents  vob  Intentions— MAcmiis—PRooBss— Extent  of  Use. 

Where  a  patent  clearly  shows  and  describes  a  machine  whose  use  necessarUy 
involves  the  production  of  a  certain  process,  no  other  person  can  afterwards 
patent  that  process.    The  first  patentee  is  entitled  to  his  mechanism  for  every 
use  of  which  it  is  capable. 
2.  Bame— Rbsuivts  of  Apparatus  not  Foreseen. 

That  an  inventoi;,  when  he  perfected  his  apparatus,  did  not  foresee  all  its 
results,  win  not  invalidate  a  patent,  since  he  is  entitled  to  its  use  for  every  pur- 
pose to  which  it  is  adapted. 
8.  Bams — Foreign  Publioationb— Hey.  St.  \  4888. 

Patented  inventions  cannot  be  superseded  by  the  mere  introduction  of  a  for- 
eign publication  of  a  similar  device,  though  of  prior  date,  unless  the  descrip- 
tion and  drawings  contain  and  exhibit  a  substantial  representation  of  the  pat- 
ented improvement  in  such  full,  clear,  and  exact  terms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  it  appertains  to  make,  construct,  and  prac- 
tice the  invention  to  the  same  practical  extent  as  they  would  be  enabled  to  do 
if  the  information  was  derived  from  a  prior  patent. 
4  Same— DRAwmoB— Description. 

Drawings  alone,  unaccompanied  by  letter-press  description,  wiH  never  in- 
validate a  patent. 
ff.  Same— Business  Circulars. 

Business  circulars,  which  are  sent  only  to  persons  engaged  in  the  trade,  we 
not  such  publications  as  the  law  contemplates  in  Rev.  St.  $  4886. 
6.  Bahe— Process  for  Making  Beer— Anticipation — Bartholoicab  Patent, 
No.  215,679— Pfaudler  Patent. 

Letters  patent  No.  215,679,  issued  Hay  20, 1879,  to  Qeorge  Bartholomae,  as 
assignee  of  Leonard  Meller  and  Edmund  Hoffman,  of  Germany,  for  an  *'  im- 
provement in  processes  for  making  beer,"  hM  anticipated  by  patent  issued 
July  2,  1878,  to  John  M.  Pfaudler. 

In  Equity. 

This  was  a  bill  in  equity  for  an  infringement  of  letters  patent  No. 
215,679,  issued  May  20,  1879,  to  George  Bartholomae  as  assignee  of 
Leonard  Meller,  of  Ludwigshafen  on  the  Bhine,  and  Edmund  HoS* 
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man,  of  Mannheim,  Germany,  for  an  "improvement  in  processes  for 
making  beer."  This  improvement  was  first  patented  in  France,  to 
Leo  Meller  &  Co.,  November  80,  1876,  and  on  February  28,  1877,  a 
Belgian  patent  was  issued  to  the  same  parties.  These  two  were  me- 
chanical and  not  process  patents.  In  1877,  George  Bartholomae, ' 
president  of  the  plaintiff  corporation,  went  to  Europe,  a,nd  saw  the  in- 
vention, both  the  apparatus  and  process,  in  Hoffman's  brewery  at 
Mannheim.  Beturning  in  July  of  that  year,  he  had  a  similar  appa- 
ratus put  up  in  his  brewery  at  Chicago,  early  in  August.  He  then,  by 
agreement  with  Meller  &  Hoffman,  applied  for  and  obtained  a  patent 
in  his  own  name,  April  2,  1878,  No.  201,982.  Learning  that  this 
patent  was  invalid,  he  applied  for  and  obtained  a  new  one  in  the 
name  of  Meller  &  Hoffman,  May  20,  1879,  which  was  assigned  to 
himself  and  is  the  basis  of  this  suit.  The  plaintiff  derives  its  title 
by  assignment  from  Bartholomae,  its  president. 

The  patent  applies  to  the  last  stages  in  the  manufacture  of  beer, 
and  covers  (1)  a  new  process  or  art  intended  to  hasten  the  cla/rifieation 
of  the  beverage  and  its  readiness  for  the  market.  Claims  1>5.  (2) 
A  new  process  tending  to  equalize  the  fermentation  in  a  series  of  casks, 
giving  thereby  more  uniform  character  and  effervescence  to  the  product. 
Claims  6,  7.  (3)  Certain  mechanical  means  said  to  be  best  adapted 
in  practicing  the  new  art  of  treatment.     Claim  8. 

The  specifications  begin  with  a  short  statement  of  the  process  of 
brewing,  and  detail  the  disadvantages  which  the  invention  is  designed 
to  obviate.  It  then  states  that  the  invention  consists  in  treating  the 
beer  at  any  stage  of  its  manufacture  by  holding  it  "in  one  or  more 
closed  casks  under  automatically  controllable  carbonic  acid  gas  press* 
nre,  generated  either  from  the  mUd  fermentation  of  the  beer,  or  arti- 
ficially." 

The  first,  second,  third,  sixth,  and  seventh  claims  only  are  involved 
in  this  suit. 

The  defense  to  the  first,  second,  and  third  claims,  which  are 
broadly  for  the  process  of  preparing  beer  for  the  market  by  holding 
it  under  controllable  pressure  of  carbonic  acid  gas  when  in  the  kraausen 
stage,  is  want  of  novelty;  and  to  the  sixth  and  seventh  claims,  which 
differ  from  the  others  in  applying  this  process  to  a  series  of  closed 
connected  vessels  under  automatically  controlled  pressure  of  carbonic 
acid  gas,  as  before  described,  is  the  anticipatory  device  of  what  is 
known  as  the  Pfaudler  invention,  shown  and  described  in  the  patent 
to  John  M.  Pfaudler,  issued  July  2, 1878.  This  patent  is  now  owned 
by  the  Pfaudler  Process  Fermentation  Company,  of  Eochester,  New 
York,  which  has  assumed  the  conduct  and  control  of  this  defense. 
So  that  the  controversy,  although  in  form  a  mere  infringement  suit 
against  the  defendant,  is  really  a  contest  between  the  plaintiff  and 
the  Pfaudler  Company. 

P.  C.  Dyrenforthf  F.  W.  Cotzhausen,  and  Banning  dt  Banning^  for 
plaintiff. 
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W.  W.  Leggett  and  George  H.  Lothrop,  for  defendant. 

Brown,  J.  In  the  view  we  have  taken  of  this  case,  it  will  not  be 
necessary  to  pass  upon  the  intrinsic  validity  of  the  plaintiff's  patent 
as  a  process  patent,  or  to  determine  whether  the  first  three  of  Meller 
&  Hoffman's  claims  are  anticipated  by  the  numerous  English  and 
American  patents  which  have  been  put  in  evidence.  These  questions- 
have  been  argaed  before  the  learned  circuit  judge  for  the  Seventh  cir- 
cuit, and  are  now  pending  before  him  for  decision  upon  a  case  aris- 
ing in  the  district  ef  Indiana.^  This  case  has  been  argued  as  if  ii 
were  solely  a  controversy  between  the  Meller  &  Hoffman  and  the 
Pfaadler  patents,  and  in  this  connection  we  propose  to  consider  it. 

Conceding  to  the  fullest  extent  the  doctrine  laid  down  for  the  guid- 
ance of  the  profession  in  Coming  v.  Burden,  15  How.  267;  Cochrane 
V.  Deener,  94  U.  8.  787;  and  Tighlman  v.  Proctor,  102  U.  S.  722, 
that  a  process  may  be  patented  as  a  "useful  art,'*  and  that  another 
may  invent  and  patent  a  machine  by  which  this  process  may  be  per- 
fected, and  that  each  may  be  entitled  to  his  patent,  and  that  neither 
can  use  the  process  or  machine  of  the  other  without  a  license  from 
him,  it  cannot  be  possible  that  one  may  not  invent  a  machine  de- 
signed and  effective  to  carry  out  a  certain  process  and  yet  be  treated 
as  infringing  a  subsequent  process  patent.  In  other  words :  If  A.  has 
invented  a  machine  for  carrying  out  a  certain  process,  and  has  taken 
out  a  mechanical  patent,  he  cannot  be  deprived  of  the  use  of  such 
machine  by  B.,  who  has  subsequently  taken  out  a  process  patent  for 
the  manufactured  article.  The  rights  of  parties  cannot  be  deter- 
mined by  the  form  in  which  they  have  chosen  to  take  out  their  pat- 
ents. Indeed,  we  understand  the  law  to  be  that,  where  a  patent 
clearly  shows  and  describes  a  machine  whose  use  necessarily  involves 
the  production  of  a  certain  process,  no  other  person  can  afterwards 
patent  that  process.  The  first  patentee  is  entitled  to  his  mechanism 
for  every  use  of  which  it  is  capable.  As  said  by  the  supreme  court 
in  Roberts  Y.  Ryer,91  U.  S.  150,  157: 

"It  is  no  new  invention  to  use  an  old  machine  for  a  new  purpose.  The 
inventor  of  a  machine  is  entitled  to  the  benefit  of  all  the  uses  to  which  it  can 
be  put,  no  matter  wMther  he  had  conceived  the  idea  of  the  use  or  not.**  See, 
also,  Stotoe  v.  City  of  Chicago,  21  O.  G.  790. 

The  sixth  and  seventh  claims  of  the  Meller  &  Hoffman  patent 
cover  the  process  of  holding  beer  in  a  series  of  closely  connected  ves- 
sels under  automatically  controllable  pressure  of  carbonic  acid  gas. 
The  only  new  result  secured  by  these  claims  over  that  described  in 
,  the  first  three  claims  is  that  by  connecting  a  number  of  casks,  in  each 
of  which  the  beer  is  fermenting,  by  a  tube,  the  fermentation  is  equal- 
ized, and  the  beer  in  all  the  casks  comes  out  alike,  without  depending 
on  the  judgment  of  the  brewer,  as  is  the  case  when  the  casks  are 
bunged  separately.     No  objections  are  taken  to  the  validity  of  these 

^  See  New  Proeeee  Fermentation  Co.  ▼.  Mau8,  20  Fed.  Rep.  725. 
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two  claims,  unless  they  are  anticipated  by  the  invention  of  Ffaadler, 
as  above  stated. 

We  are  thus  brought  to  the  consideration  of  the  Ffaudler  patent. 
This  is  an  American  patent,  and  describes  an  apparatus  for  register- 
ing pressure  in  fermenting  vessels  very  similar  to  the  mechanism  em- 
ployed by  the  plaintiff,  and  apparently  effecting  the  same  or  nearly, 
the  same  result.  In  1872,  John  M.  Ffaudler,  of  Rochester,  New  York, 
a  young  and  not  a.  particularly  intelligent  German,  inexperienced 
in  the  art  of  brewing,  and  a  box-maker  and  carpenter  by  trade,  con- 
ceived the  idea  of  regulating  the  pressure  in  a  vessel  containing  wine. 
To  use  his  own  words : 

''I  ground  up  the  grapes,  put  it  into  open  barrels,  and  waited  until  the  fer- 
mentation started  into  it.  This  is  the  first  fermentation.  And  then,  after 
that,  I  pressed  the  grapes,  ran  off  the  juice,  and  after  that  I  put  it  into  air- 
tight barrels,  to  regulate  this  gas  that  is  caused  by  this  second  fermentation, 
and  settled  the  yeast.  And  then  I  went  to  work  and  put  an  apparatus  on 
there — some  kind  of  an  apparatus,  of  a  water  column  and  pipe — to  settle  the 
yeast,  to  keep  the  barrels  from  bursting  and  keep  them  air-tight,  and  to  stop 
this  overflow  of  the  wine  or  anything." 

This  was  done  in  his  father's  cellar  in  Bochester.  The  casks  were 
not  connected,  and  the  apparatus  consisted  of  a  pipe  rising  from  the 
bung,  and  then  another  running  down  into  a  vessel  containing  water. 
'^Tou  could  make  that  pipe  or  column  as  high  as  you  wanted  it,  and 
the  pipe  as  long  as  you  wanted  it;  the  higher  you  made  the  column, 
and  the  longer  the  pipe,  the  more  pressure  you  could  keep  back  onto 
the  wine  or  liquor.  The  more  water  you  put  in  that  column,  the  more 
pressure  you  could  keep  back."  He  used  two  on  wine  casks  and  one 
on  a  cider  cask  in  1872.  This  apparatus  he  used  from  1872  to  1874 
without  change,  but  he  says  he  contemplated  a  change  by  ''connecting 
the  casks  together  and  putting  up  a  large  water  column  five  or  six 
feet  high,  so  as  to  keep  back  more  pressure,  so  as  to  refine  it  still 
quicker  and  better,*'  and  to  avoid  the  expense  of  putting  a  gauge  on 
every  barrel,  for  by  connecting  them  together,  if  one  of  them  would 
ferment  faster  than  the  other,  it  would  equalize  on  all  the  barrels 
throughout.  In  the  fall  of  1874  he  says  that  he  explained  to  one 
Mitchell  what  he  was  going  to  do,  and  that  he  ''wanted  to  connect  the 
casks  all  together  and  use  only  one  water  column;"  that  he  told  him 
he  was  going  to  work  at  it  at  once  and  he  could  see  it  in  a  few  months, 
and  that  he  showed  it  to  him  the  next  spring.  In  this  he  is  corrobo- 
rated by  Mitchell,  who  says  that  he  saw  Ffaudler's  apparatus  on  a 
single  cask  in  1872  and  in  1873;  that  in  1874  Ffaudler  explained  to 
him  his  connecting  apparatus  and  said  it  would  be  the  "boss"  thing 
for  breweries;  and  in  the  spring  of  1875  he  began  to  improve  his  ap- 
paratus, showed  witness  the  various  parts  as  he  completed  them,  and 
finally  showed  him  the  completed  apparatus  in  operation.  He  pro- 
duced the  original  device  in  evidence,  described  it,  and  made  it  an 
exhibit  in  the  cause.  Early  in  1876  Ffaudler's  father  died,  and  Ffaud- 
ler was  unable  to  get  money  to  construct  a  model  and  apply  for  a 
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patent  except  as  he  coald  save  up  a  little  at  a  time.  The  date  of  his 
death  is  fixed  at  about  February  6,  1876,  by  the  production  of  the 
receipt  of  the  undertaker,  and  of  the  mason  who  supplied  the  head- 
stone  placed  at  his  grave.  Mr.  Mitchell  says  in  this  connection  that 
he  knows  that  this  apparatus  was  used  upon  connected  casks  before 
Pfaudler's  father  died,  which  would  place  it  in  the  autumn  of  1875 
or  early  in  the  following  winter.  Pf audler's  testimony  is  also  corrob- 
orated by  that  of  his  brother  Caspar,  who  states  that  before  his  fa- 
ther's death  he  knew  that  John  was  using  his  apparatus  in  the  cellar, 
and  that  it  was  then  attached  to  four  barrels,  and  that  he  then  heard 
John  explain  the  apparatus  to  his  father.  This  was  nearly  two  years 
before  the  Meller  &  Hoffman  apparatus  was  put  up  in  the  Bartholomae 
brewery. 

In  March,  1878,  Pfaudler  began  to  buy  materials,  as  fast  as  he 
could  spare  the  money,  for  a  model  for  the  patent-office.  In  May, 
1878,  he  paid  Munn  &  Go.  $65  to  apply  for  a  patent.  This  is  proven 
by  their  receipt.  In  his  testimony  he  relates  how  the  Pfaudler  fam- 
ily saved  the  money  to  construct  the  model  and  apply  for  the  patent. 
He  and  his  brother  Charles  supported  the  family,  and  his  brother 
Caspar's  earnings  were  drawn  on  as  lightly  as  possible  to  accumulate 
a  fund.  But  they  were  obliged  to  use  a  part  of  the  money,  and  it 
took  about  two  years  to  save  enough  to  take  out  the  patent.  He  ex- 
plained the  matter  to  Munn  &  Co.,  signed  the  application,  ^nd  sup- 
posed everything  was  right.  He  swears  that  he  never  heard  of  the 
use  of  an  apparatus  by  which  the  casks  were  connected  as  by  his 
own,  until  the  autumn  of  1877,  when  he  was  told  by  his  brother  Cas- 
par that  he,  Caspar,  was  helping  to  put  up  some  piping  in  the  Bar- 
tholmae  brewery;  that  the  beer  casks  were  connected  the  same  as  he 
had  connected  them  m  the  cellar,  "but  as  to  the  other  parts  where 
the  pipes  led  to,  he  did  not  know  how  that  worked/'  It  was  boxed 
up,  but  at  the  same  time  he  thought  it  was  for  the  same  purpose 
that  he  intended  to  use  his  for,  as  near  as  he  could  judge.  When 
told,  he  stated  he  didn't  care  what  they  had  done;  that  he  was  going 
to  get  his  patented  as  quick  as  he  could  move  himself  about  money 
matters;  that  after  his  own  patent  had  been  granted  he  heard  from 
Caspar  that  the  water  column  and  gauge  were  about  the  same  as  his 
own.  After  the  patent  was  obtained,  his  mother  mortgaged  the 
house  for  $500  to  furnish  money  to  work  with.  He  claims  to  have 
used  the  water  column  to  work  with  in  1875,  and  from  thesubsquent 
fall  and  up  to  and  including  1881.  His  testimony  is  also  corrobo- 
rated by  that  of  one  Colman,  a  manufacturer  of  brass  goods,  who  tes- 
tifies that  Pfaudler  came  to  him  in  the  spring  of  1878  to  have  some 
work  done.  At  first  he  wanted  two  safety-valves  made,  and  shortly 
after  brought  in  a  drawing  of  a  model  he  Wanted  to  have  made.  The 
gauges  were  made  about  March  1,  1878,  and  the  drawing  was  deliv- 
ered about  the  same  time.  An  entry  on  his  books  shows  a  charge  in 
connection  with  this  work  on  March  19th.     The  drawing  and  model 
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made  from  it  are  just  like  the  drawing  in  the  Pfaadler  patent.  The 
model  was  completed  May  23,  1878.  In  June  he  made  application 
for  his  patent  upon  this  model,  and  on  July  2,  1S78,  the  patent  was 
issued. 

It  is  undeniable  that  this  story  is  open  to  grave  suspicion.  The 
singular  coincidence  of  Pfaudler*s  invention  with  the  introduction  of 
the  Meller  &  Hoffman  apparatus  in  Bartholomae's  brewery  in  Roches- 
ter; the  fact  that  his  brother  Caspar  had  been  employed  in  assisting 
to  put  this  apparatus  in  the  brewery;  that  his  mother  was  engaged 
in  cleaning  up  the  office  and  keeping  the  beds  in  order  for  the  men 
at  the  same  brewery ;  and  the  further  fact  stated  by  Dr.  Frings,  one 
of  the  experts,  that  only  a  man  thoroughly  conversant  with  the  art 
of  brewing,  practically  as  well  as  scientifically,  could  make  and  apply 
the  Meller  &  Hoffman  process, — ^seem  to  render  it  very  improbable 
that  an  ignorant  young  man,  not  even  a  brewer  by  trade,  and  appar- 
ently destitute  of  scientific  knowledge,  could  have  conceived  and  car- 
ried out  a  plan  which  had  escaped  the  attention  or  baffled  the  inge- 
nuity of  the  most  experienced  brewers  for  centuries.  At  the  same 
time,  there  is  no  attack  upon  his  credibility,  or  upon  his  character,  or 
upon  that  of  hid  family  and  his  witnesses.  It  is  true,  his  brother 
Caspar  was  employed  in  putting  up  the  piping  in  the  Bartholomae 
brewery  in  Rochester,  but  this  was  two  years  after  he  claims  to  have 
perfected  his  own  invention;  and  Caspar  claims  that  these  pipes  ran 
into  a  box  that  was  kept  locked,  so  that  he  could  not  see  what  was  in 
it,  and  he  never  did  see  what  was  in  the  box.  Indeed,  none  of  the 
men  in  the  brewery  knew  what  was  in  the  box  to  which  the  Meller  & 
Hoffman  apparatus  was  connected.  Some  thought  there  was  an  air- 
pump,  and  others  thought  it  was  a  gas-machine.  The  fact  that 
Pfaudler's  mother  was  employed  as  a  charwoman  in  the  same  brew- 
ery seems  to  me  of  little  importance,  as  she  had  no  opportunity  to 
examine  the  apparatus,  is  evidently  childish,  and  was  not  sworn  in 
the  case.  If  these  witnesses  are  to  be  believed,  it  is  highly  improb- 
able, if  not  impossible,  that  Pfaudler  could  have  obtained  a  knowledge 
of  the  Meller  &  Hoffman  process  from  this  brewery,  and  if  fraud  had 
been  in  contemplation  by  Pfaudler's  friends,  it  seems  to  me  they 
would  have  chosen  a  very  different  person  to  carry  it  through  for 
them.  Under  all  these  circumstances,  and  in  view  of  the  corrobora- 
tion of  some  of  the  incidental  portions  of  his  testimony,  I  do  not  feel 
at  liberty  to  oast  it  aside  and  to  say  that  it  is  so  improbable  that  it 
is  unworthy  of  belief. 

It  is  true  that  Pfaudler  seems  to  have  used  his  apparatus  solely  for 
the  fermentation  and  clarification  of  wines  and  cider,  or  to  prevent 
the  bursting  of  the  barrels,  and  to  have  had  a  very  faint  idea  of  the 
important  part  it  was  destined  to  play  in  the  manufacture  of  fer- 
mented liquors;  but  as  it  seems  to  be  equally  applicable  to  the  man- 
ufacture of  beer,  arid  is  claimed  in  the  patent  to  be  adapted  to  that 
purpose,  I  see  no  valid  reason  why  it  does  not  anticipate  the  patent 
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of  Bartholomae,  which  was  issued  April  2, 1878,  inasmuch  as  it  seems 
to  accomplish  the  same  result.  That  Pfaudler,  when  he  perfected  his 
apparatus,  did  not  foresee  all  its  results  (and  herein  I  coincide  with 
the  view  taken  by  the  plaintiff)  will  not  invalidate  the  patent,  since 
he  is  entitled  to  use  it  for  every  purpose  to  which  it  is  adapted. 
Walk.  Pat.  §  38;  Ex  parte  Hicks,  16  0.  G.  546. 

The  same  observations  will  apply  to  the  claim  now  made  by  plain- 
tiffs that  Meller  &  Hoffman  made  a  new  invention  in  limiting  the  use 
of  their  apparatus  or  process  to  the  kraeusen  stage  of  the  manufac- 
ture. If  this  or  any  similar  apparatus  had  been  in  use  at  any  stage 
in  the  process  of  beer-making,  it  is  certainly  no  invention  to  apply  it 
at  any  prior  or  subsequent  period  in  the  process  of  manufacture. 

But  by  way  of  reply  to  the  defense  of  prior  invention  by  Pfaudler, 
it  is  the  plaintiff's  claim  that  it  was  not  until  long  after  Meller  & 
Hoffman  had  sent  their  printed  circulars  into  this  country,  and  thus 
published  their  invention,  that  Pfaudler  ever  perfected  his  device  by 
applying  it  to  connected  casks.  The  position  of  the  plaintiff,  in  this 
connection,  is  that  the  sending  of  the  circulars  into  this  country,  for 
the  purpose  of  introducing  the  invention,  entitles  Meller  &  Hoffman 
to  protection  back  to  the  date  of  their  arrival,  which  it  appears  was 
sometime  prior  to  September  9, 1874.  To  destroy  the  validity  of  this 
patent,  it  must  be  shown  that  the  invention  was  not  patented  or  de- 
scribed in  any  printed  publication,  in  this  or  any  foreign  country,  be* 
fore  the  patentee's  invention  or  discovery  thereof.     Rev.  St.  §  4886. 

The  Meller  &  Hoffman  device  was  patented  in  France  on  November 
SO,  1876,  but  defendant  claims  to  have  perfected  his  device  in  1875, 
and  to  have  proceeded  with  due  diligence,  considering  his  poverty  and 
ignorance,  to  the  obtaining  of  a  patent  in  1878.  Plaintiff,  however, 
says  that  its  invention  was  first  made  in  Germany,  in  1872,  and  in 
September,  1874,  circulars  were  sent  to  this  country  to  persons  en- 
gaged in  the  brewing  trade,  and  with  the  view  of  introducing  the  Meller 
&  Hoffman  process  into  use  here.  It  is  attempted  to  carry  the  date 
of  the  plaintiff's  invention  back  to  the  time  when  these  circulars  were 
received,  which  was  undoubtedly  anterior  to  the  time  when  Pfaudler 
had  perfected  his  mechanism.  But  it  seems  to  me  there  are  two  ob- 
jections to  these  circulars : 

First.  They  do  not  describe  the  Meller  &  Hoffman  device  with  that 
clearness  and  certainty  which  the  law  requires  for  an  anticipation. 
Thus,  in  Seymour  v.  Osborne,  11  Wall.  516,  555,  it  is  said  that — 

"Patented  inventions  cannot  be  superseded  by  the  mere  introduction  of  a 
foreign  publication  of  the  kind,  though  of  prior  date,  unless  the  description 
and  drawings  contain  and  exhibit  a  substantial  representation  of  the  patented 
improvement,  in  such  full,  clear,  and  exact  terms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  it  appertains,  to  make,  construct,  and 
practice  the  invention  to  the  same  practical  extent  as  they  would  be  enabled 
to  do  if  the  information  was  derived  from  a  prior  patent.  Mere  vague  and 
general  representations  will  not  support  such  a  defense,  as  the  knowledge 
supposed  to  be  derived  from  the  publication  must  be  soi&cient  to  enable  thosb 
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skilled  in  the  art  or  science  to  understand  the  nature  and  operation  of  the  in- 
vention, and  to  carry  it  into  practical  use.  Wiiatever  may  be  the  particular 
circumstances  under  which  the  publication  takes  place,  the  account  published, 
to  be  of  any  effect  to  support  such  a  defense,  must  be  an  account  of  a  com- 
plete and  operative  invention  capable  of  being  put  into  practical  operation." 

So,  in  th6  case  of  Hills  v.  Evans,  6  Law  T.  (N.  S.)  90,  Lord  West- 
BUBY  observes : 

"There  is  not,  1  think,  any  other  general  answer  that  can  be  given  to  the 
question  than  this:  that  the  information  as  to  an  Alleged  invention  given  by 
the  prior  publication  must,  for  the  purpose  of  practical  utility,  be  equal  to 
that  given  by  the  subsequent  patent.  The  invention  must  be  shown  to  have 
been  before  made  known.  Whatever,  therefore,  is  essential  to  the  invention 
must  be  read  out  of  the  prior  publication.  If  specific  details  are  necessary 
for  the- practical  working  and  real  utility  of  the  alleged  invention,  they  must 
be  found  pubstantially  in  the  prior  publication.  *  ♦  ♦  Upon  principle, 
therefore,  I  conclude  that  the  prior  knowledge  of  an  invention,  to  avoid  a 
patent,  must  be  knowledge  equal  to  that  required  to  be  given  by  a  patent, 
viz.,  such  knowledge  as  will  enable  the  public  to  perceive  the  very  discovery, 
and  to  carry  the  invention  into  practical  use." 

Now,  referring  to  the  second  circular,  which  is  much  the  fuller  of  the 
two,  Meller  says  that — 

"By  this  device  the  beer  is  transferred  immediately  from  the  fermenting 
tank  into  the  casks,  and  there  placed  under  pressure  of  carbonic  acid.  Here- 
tofore, in  all  breweries  where  beer  has  been  bunged  at  all,  each  cask  was  sep- 
arately bunged,  and  to  prevent  the  bursting  of  the  cask  the  moment  the  beer 
became  ripe,  it  had  to  be  watched  very  closely.  Now,  by  my  process,  a  se- 
ries of  casks  or  even  all  casks  in  one  cellar  are  connected  among  themselves, 
and  with  a  carbonic  acid  generator.  Thus  a  supply  of  carbonic  acid  is  intro- 
duced into  the  beer  immediately  after  the  casks  are  bunged,  while  afterwards 
any  surplus  of  said  acid  generated  into  the  casks  is  let  off  into  the  free  air. 
The  breWer  is  thus  enabled  to  regulate  the  pressure  equally  in  all  casks  con- 
nected with  the  apparatus  to  any  desired  degree." 

This  is  all  there  is  in  the  circular  by  way  of  specification.  It  is 
true  that  annexed  to  it  there  is  an  incomplete  drawing  which  might 
possibly,  to  a  skilled  workman,  give  an  idea  as  to  the  real  construc- 
tion of  the  device,  but,  tested  by  the  definition  found  in  the  two  cases 
above  cited,  it  seems  to  me  to  fall  considerably  short  of  the  particu- 
larity required  in  a  patent,  or  in  a  publication  claimed  to  anticipate  a 
patent.  It  is  stated  by  Dr.  Frings,  the  expert,  as  a  reason  for  omit- 
ting to  describe  them  fully,  that  Meller  was  afraid  that  somebody 
might  steal  his  invention.  It  has  been  frequently  held  that  drawings 
alone,  unaccompanied  by  letter-press  description,  will  never  inval- 
idate a  patent.  In  re  Atterhury,  9  0.  G.  640;  Judson  v.  Cope,  1 
Fisher,  615 ;  Reeves  v.  Keystone,  etc.,  Co.  5  Fisher,  456. 

Second.  It  has  been  held  generally,  and  perhaps  universally,  that 
business  circulars  which  are  sent  only  to  persons  engaged  or  supposed 
to  be  engaged  in  the  trade,  are  not  such  publications  as  the  law  con- 
templates in  section  4886.  Pierson  v.  Colgate,  24  0.  G.  203;  In  re 
Atterhv/ry,  9  0.  G.  640 ;  Judson  v.  Cope,  1  Fisher,  615;  Reeves  v.  Key- 
stone Co.  5  Fisher  466;  Seymour  v.  Osborne,  11  Wall.  655. 
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Upon  the  whole,  1  have  oome  to  the  conolasion,  I  confess  with  a 
good  deal  of  hesitation,  that  Pfandler  is  the  prior  patentee,  and  that 
plaintiff's  bill  must  be  dismissed. 


Ondebdonk  v.  Smith  and  others. 
(District  0<nurt,  8.  D.  New  York.    July  26, 1884.) 

1.  Whabveb  AiTD  Blips— Obstruotions— Sunken  Pile— Damage  to  Ybssel. 

A  coal  merchant  having  by  arrangement  with  a  railroad  company,  the  owner, 
obtained  the  exclusive  use  of  a  wharf  and  of  the  slip  adjoining,  for  the  purpose  of 
receiving  coal  upon  cars  of  the  company,  and  of  thence  selling  and  shipping  the 
coal  on  board  vessels  that  he  procures  to  come  to  the  wharf  to  receive  it,  pay- 
ing the  company  a  fixed  sum,  as  wharfage,  for  all  coal  thus  sold  and  shipped, 
is  liable  for  the  damages  to  such  vessels  occasioned  by  a  sunken  pile  near  the 
wharf,  after  notice  of  the  existence  of  the  obstruction  and  of  its  dangerous 
character,  the  vessel  having  been  directed  to  move  over  the  dangerous  spot  by 
his  general  superintendent.  ^  .   .    . 

2.  Same— LiABniiTY  of  Ownsk  and  Occupant. 

The  liability  of  the  company,  as  owner,  for  the  same  damage,  if  proved,  would 
be  no  defense  to  the  several  liability  of  the  occupant  of  the  vharL 

In  Admiralty. 

J.  A.  Hyland,  for  libelant, 

Roger  M.  Sherman^  for  respondents. 

Bbown,  J.  The  libel  in  this  case  was  filed  to  recover  damages 
occasioned  by  the  sinking  of  a  boat  called  Box  No.  8,  loaded  with 
coal,  at  pier  2,  Elizabethport,  New  Jersey,  on  November  4,  1882. 
There  can  be  no  doubt  that  the  immediate  canse  of  the  sinking  of 
the  boat  was  her  settling  down  with  the  ebb-tide,  as  she  lay  along-side 
the  pier,  upon  a  hidden  pile,  which,  as  it  was  subsequently  proved, 
projected  about  %  foot  above  the  bottom  of  the  slip,  and  was  a  foot  or 
two  outside  of  the  face  of  the  pier.  The  evidence  shows  that  when 
the  boat  was  raised,  the  pile,  being  thrust  through  the  bottom  of  the 
boat,  held  her  pinned  fast  for  a  time  after  she  first  floated,  until  she 
was  lifted  high  enough  to  clear  the  pile.  The  statement  of  the  wit- 
ness Brown,  who  superintended  the  subsequent  removal  of  the  pile, 
that  it  was  about  10  or  12  inches  distant  from  the  face  of  the  pier, 
was  but  a  loose  estimate;  he  said  he  did  not  measure  the  distance, 
and  could  not  tell  exactly.  The  face  of  the  pier,  moreover,  was 
somewhat  sloping,  so  that  the  use  of  ordinary  fenders  would  not 
necessarily  have  carried  the  boat's  bilge-log  on  top  of  the  pile,  so  as 
to  save  the  bottom  from  being  penetrated.  I  think  there  is  no  ques- 
tion, upon  the  evidence,  that  the  pile  was  far  enough  from  the  pier 
to  run  through  the  bottom  of  the  boat  inside  of  the  bilge-log  where 
the  hole  was  found. 

The  defendants,  by  agreement  with  the  Jersey  Central  Bailroad 
Company,  the  owners  of  the  pier,  had  the  exclusive  use  of  the  pier 
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for  the  purpose  of  receiving  ooal  brought  there  in  oars  by  the  rail- 
road company,  and  of  selling  the  coal  there,  and  shipping  it  on  board 
vessels  which  were  in  the  habit  of  coming  along-side,  by  the  defend- 
ants' procurement,  to  receive  it.  For  this  exclusive  use  of  the  pier, 
and  of  the  shipping  privileges. in  the  adjacent  slip,  the  defendants 
paid  the  company  five  cents  a  ton  wharfage  upon  all  coal  sold.  The 
company  were  to  keep  the  pier  in  repair,  and,  as  it  would  seem,  the 
slip  also.  The  only  use  of  the  pier  that  the  company  had  was  in 
running  their  cars  down  upon  it  for  the  purpose  of  making  conven- 
ient delivery  of  the  coal  to  the  defendants  for  the  purposes  of  sale 
and  shipment  by  the  latter,  as  above  stated.  The  defendants  had  a 
building  there  which  they  occupied  exclusively  as  an  office;  and^they 
stored  coal  in  bins  on  the  pier.  No  other  person  had  any  right  there. 
The  coal  that  was  on  the  boat  when  it  was  sunk  had  been  sold  by  the 
defendants  to  B.  H.  Williams  &  Co.,  to  be  delivered  at  said  pier  free 
on  board;  and  the  last-named  firm  employed  the  boat  to  transport 
the  coal.  The  whole  management  of  the  defendants'  business  there 
was  intrusted  to  one  Devlan,  who  directed  the  boat  to  its  position, 
and,  according  to  the  testimony  of  the  captain,  told  the  latter  that 
the  bottom  of  the  slip  was  good,  and  that  nothing  was  in  the  way. 
This  conversation  is  denied  by  Devlan. 

It  is  immaterial  whether  the  defendants  were,  in  strictness,  lessees 
of  the  pier  or  not.  So  far  as  the  use  of  the  pier  and  of  the  adjoining 
slip  for  the  purpose  of  shipping  coal  from  this  wharf  was  concerned, 
they  were  in  exclusive  possession  and  control.  It  is  this  possession 
and  control  which  are  the  material  things,  under  whatever  arrange- 
ment acquired.  To  this  possession  and  control  the  law  attaches  a 
legal  obligation  to  answer  for  all  obstructions  that  are  known,  or 
might  by  reasonable  diligence  have  become  known,  that  cause  dam- 
age to  vessels  resorting  thither  in  the  regular  course  of  the  business 
carried  on  there  by  those  having  the  use  of  the  wharf  and  slip.  To 
this  liability  it  is  not  essential  that  the  defendant  be  in  sole  posses- 
sion; nor  is  it  material  whether,  as  between  the  occupant  and  the 
owner,  the  former  or  the  latter  is  bound  to  repair.  Both  may  be  lia- 
ble, severally,  for  the  damages,  as  for  a  tort;  and  the  liability  of  the 
occupant  follows  from  the  fact  of  his  possession  and  use,  and  from 
the  duty  which  the  law  casts  upon  him  to  give  notice  and  warning 
against  such  obstructions  to  persons  whom  he  invites  there,  so  long 
as  the  obstructions  remain,  provided  he  himself  has  knowledge  or 
notice  of  them.  The  John  A.  Berhnan,  6  Fed.  Bep.  535;  Christian 
V.  Van  Tassel,  12  Fed.  Bep.  884 ;  Swords  v.  Edgar,  69  N.  Y.  35 ; 
Leary  v.  Woodruff,  4  Hun,  99;  Cannavan  v.  Conkling,  1  Daly,  509; 
Carleton  v.  Franconia,  etc.,  Co.  99  Mass.  216. 

The  evidence  satisfies  me  that  Mr.  Devlan  had  ample  notice  some 
three  weeks  previous  to  this  accident  of  the  existence  of  the  obstruc- 
tion, and  of  its  dangerous  character.  At  that  time  another  boat 
grounded  in  the  same  place,  and  sustained  some  injury,  on  notice 
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of  which  he  referred  its  owner  to  the  company  for  compensation. 
This  notice  and  this  knowledge  bound  Devlan  to  make  a  thorough 
examination,  and  to  warn  away  all  other  boats  from  the  place  of  the 
accident,  or,  at  least,  not  to  invite  or  direct  them  there  until  the 
obstruction  was  removed.  This  duty  pertained  to  him  as  superin- 
tendent of  the  defendants'  business.  The  evidence  shows  that  the 
examination  made  by  Devlan  was  inefficient,  and  apparently  of  a 
perfunctory  character,  with  no  real  desire  to  find  the  obstruction. 
Had  he  wished  to  find  it,  nothing  would  have  been  easier  than  to  call 
to  his  aid  his  employe,  who  knew  just  where  it  was,  instead  of  saying 
that  he  would  discharge  the  man  if  he  knew  who  he  was.  After  the 
previous  boat  had  caught,  and  full  notice  of  this  had  been  given  to 
Devlan,  it  is  but  just  that  any  subsequent  damage  should  be  made 
good  by  him  and  his  principals,  rather  than  by  innocent  persons  who 
ipoved  their  boats  to  the  same  place  by  his  directions  without  any 
notice  of  danger.  The  defendants  were  fully  represented  by  Devlan, 
and  are  bound  by  his  neglect.  The  libelant  is  therefore  entitled  to 
judgment.  A  reference  may  be  taken  to  isompute  the  damages,  and, 
at  the  same  time,  any  further  evidence  desired  by  either  party  may  be 
given  as  to  the  exact  place,  nature,  and  extent  of  the  injury,  and  of 
the  previous  condition  of  the  boat. 


Bbouty  v.  PivB  Thousand  Two  Hundbbd  and  Fifty-Six  Bundles  of 

Elm  Staves,  etc. 

(DiHriet  Court,  N.  D.  New  York,    1884.) 

1.  Carrier  op  Good8— Bill  of  Lading— Quantitt  of  Goods  SmppBD. 

A  bill  of  lading  is  not  conclusive  upon  a  carrier  of  goo(^  as  to  the  quantity 
received  for  carnage,  but,  like  other  receipts,  maj  be  explained. 
a.  Same— Evidence  of  Loss  of  Goods— Action  to  Recover  Freight— Offset. 
Upon  examination  of  the  evidence  in  this  case,  hdd,  that  it  does  not  show 
conclusively  that  the  alleged  loss  of  a  portion  of  the  cargo  occurred  while  the 
same  was  on  the  schooner,  and  that  damages  for  such  loss  could  not,  in  the  ab- 
sence of  proof  that  the  carrier  was  at  fault,  be  allowed  as  an  offset  in  an  action 
to  recover  the  freight. 

In  Admiralty. 

Cook  d  Fitzgerald^  for  libelant. 

Marshall^  Clinton  d  WiUon,  for  claimant. 

GoxE,  J.  This  is  an  action  for  freight.  The  defense  is  non-deliv- 
ery of  a  part  of  the  cargo.  On  the  tenth  of  May,  1884,  the  libelant^ 
who  is  the  owner  and  master  of  the  schooner  Seabird,  for  and  in  con- 
sideration of  the  sum  of  (121.65,  agreed  to  convey  from  New  Balti- 
more, Michigan,  to  Buffalo,  New  Tork,  certain  property  described  in 
the  bill  of  lading  as  "5,256  bundles  of  staves  and  259  barrels  of  head- 
ing."    As  no  tally  was  made  at  New  Baltimore,  the  only  evidence  at 
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that  time  of  the  number  placed  on  board  is  furnished  by  the  bill  of 
lading.  On  or  about  the  sixteenth  of  May  the  Seabird  arrived  at  the 
port  of  Buffalo.  The  consignee  was  duly  notified  and  the  cargo  im- 
mediately discharged.  The  greater  portion  thereof  was,  the  same 
day,  placed  in  freight  cars  by  stevedores  employed  by  the  claimant. 
Two  and  a  half  car-loads,  however,  remained  on  the  dock  all  night. 
When  the  cars  were  loaded  they  were  sealed,  and  were  soon  after- 
wards, by  order  of  the  claimant,  conveyed  to  his  manufactory,  Ave 
or  six  miles  from  the  dock,  where  they  remained  on  a  siding  till  June 
28th.  On  that  day  a  tally  was  commenced^  which  was  not  com- 
pleted till  July  5th.  It  was  then  that  the  deficiency  of  631  bundles 
of  staves  and  5  barrels  of  heading  was  discovered.  So  far  as  is 
disclosed  by  the  evidence,  no  other  authentic  tally  was  made  at  any 
time.  The  claimant  refused  to  pay  the  freight  until  the  libelant 
furnished  him  a  statement  showing  that  the  full  number  called  for 
by  the  bill  of  lading  had  been  delivered.  He  now  seeks  to  offset 
against  the  freight  the  value  of  the  missing  property.  There  is  no 
theory  upon  which  he  should  be  permitted  to  do  this.  The  libelant 
did  all  that  he  was  bound  to  do.  There  is  not  a  particle  of  evidence 
that  any  of  the  cargo  was  lost,  stolen,  or  destroyed  while  in  his  pos- 
session. It  was  not  of  a  character  to  excite  the  cupidity  of  seamen. 
It  could  not  be  secreted  or  easily  carried  away,  and  it  is  absurd  to 
suppose  that  it  was  wantonly  destroyed.  No  motive,  or  opportunity 
even,  for  fraud  has  been  shown;  no  negligence  has  been  proved. 
Indeed,  nothing  has  been  found  in  the  testimony  which  would  justify 
the  court  in  the  shadow  of  a  suspicion  against  the  libelant  or  any  of 
his  crew.  Every  witness  who  speaks  upon  the  subject  swears  that 
all  of  the  cargo  put  on  board  the  Seabird  at  New  Baltimore  was  de- 
livered at  Buffalo.  This  fact  must  be  regarded  as  conclusively  es- 
tablished. 

It  is  argued  for  the  claimant  that  the  libelant  is  concluded  by  the 
allegations  of  his  libel  and  the  statement  in  the  bill  of  lading  signed 
by  him.  That  having  receipted  for  5,256  bundles  and  259  barrels, 
he  will  not  now  be  permitted  to  say  that  a  less  number  was  placed  on 
his  vessel.  Assuming  this  position  to  be  well  founded,  there  is  not, 
as  before  stated,  sufficient  to  charge  the  loss  upon  the  libelant.  The 
tally,  showing  the  alleged  deficiency,  was  not  made  until  after  the 
property  had  remained  six  weeks  in  freight  cars  on  a  side  track  in  a 
populous  city.  The  libelant  may,  with  reason,  retort  that  if  presump- 
tions and  suspicions  are  to  be  indulged  in,  it  is  quite  as  reasonable 
to  suppose  that  the  loss  occurred  during  the  six  weeks  that  the  prop- 
erty was  on  land  as  during  the  one  week  it  was  on  the  water.  Had 
the  claimant  brought  an  action  for  damages  founded  upon  such  proof, 
it  would  have  been  the  duty  of  the  court  to  dismiss  it.  The  evidence 
is  too  speculative  and  conjectural.  But  the  bill  of  lading  is  not  con- 
clusive upon  the  libelant;  like  other  receipts  it  may  be  explained. 
Abbe  V.  Eaton,  51  N.  T.  410.     It  would  be  an  intolerable  doctrino 
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to  hold  the  carrier  irrevocably  bound  by  every  statement  signed  hj 
him  in  the  bustle  and  excitement  of  commerce.  He  should  always 
be  permitted  to  show  the  truth.  Whether  the  mistake  or  loss  oc- 
curred  at  New  Baltimore  or  Buffalo  is  not  material  so  long  as  no 
fault  can  be  imputed  to  the  libelant. 

There  should  be  a  decree  for  the  libelant^  with  costs. 


The  Golobado. 

{Dian'ct  Uouri,  N,  D,  Neu)  York.    1884.) 

AnifiRALTT  Practice— Marbhal'b  Pees— Commissions. 

Where  a  marshal  has  been  paid  his  fees  and  commissions  on  the  sale  of  a 
vessel  under  decree  of  the  district  court,  and  a  claimant  flies  a  petition,  on 
which  monition  is  issued,  asking  that  the  balance  of  the  proceeds  of  the  sale 
in  the  registry  of  the  court  be  paid  to  him,  and  it  so  ordered,  the  marshal  is 
not  entitled,  in  addition  to  his  fees  for  serving  the  process,  to  a  commission 
on  the  amount  paid  to  the  claimant. 

Appeal  from  Taxation  of  Marshal's  Costs. 

James  A,  Murray,  for  marshal. 

William  B.  Hoyt,  for  respondent. 

CoxB,  J.  In  May,  1884,  the  propeller  Colorado  was  sold  by  the 
marshal,  under  a  decree,  and  the  proceeds  were  paid  into  court.  His 
fees  and  commissions  for  this  service,  estimated  on  the  entire  amoant 
realized,  were  paid  him  in  full.  After  discharging  the  debt  of  the 
libelants  there  still  remained  a  large  sum  in  the  registry  of  the  court. 

On  the  seventh  of  June,  1884,  the  present  proceeding  was  instituted 
by  Frederick  L.  Danforth,  as  receiver,  to  reach  the  amount  so  re- 
maining. A  petition  was  filed  and  a  monition  issued  which  was 
placed  in  the  hands  of  the  marshal  for  service. 

In  addition  to  his  fees  for  serving  mesne  process,  mileage,  etc.,  he 
charged  (49.58  *'per  cent,  on  amount  recovered."  This  item  was 
disallowed  by  the  clerk.  The  marshal  now  appeals.  The  clerk  was 
clearly  correct.  The  marshal  had  already  received  his  commissions. 
The  money  was  in  the  registry  of  the  court  and  under  its  control. 
No  action  on  the  part  of  the  marshal  was  necessary  to  restore  it  to 
its  rightful  owner.  When  its  owner  was  found  the  clerk  was  directed 
to  pay  it  over.  That  was  all.  No  process  was  required  and  none 
was  issued,  there  was  no  sale  and  no  settlement.  There  is  no  sec- 
tion of  the  fee-bill  which  directly  or  indirectly  makes  such  a  charge 
permissible,  and  it  is  not  a  case  where  the  discretionary  power  of  the 
«ourt  on  the  subject  of  costs  can  be  invoked. 

Taxation  a£Srmed. 
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Matob,  eto.f  V.  Independent  Steam-Boat  Go.  and  others. 

(Circuit  Court,  S.  V.  Nm  York.    October  1, 1884.) 

1.  RSMOVAIi  OF  CAtBE—SSFABABLE  CONTBOYERST — CITIZENSHIP 

The  mayor  and  city  council  of  New  York  filed  a  bill  in  the  state  court  against 
the  Independent  Steam- boat  Company,  a  New  Jersey  corporation,  another  New 
Jersey  corporation,  a  New  York  corporation,  and  a  citizen  of  New  York,  al- 
leging  a  combination  to  establish  and  operate  a  terry  in  violation  of  the  rights 
of  the  city,  and  that  defendants  were  operating  such  ferry,  and  asked  for  an 
injunction  and  accounting.  The  Independent  Steam-boat  Company  removed 
the  case  from  the  state  court.  Heldf  that  the  second  subdivision  of  section  639 
of  the  Qnited  States  Revised  Statutes,  having  been  repealed  by  the  act  of  March 
3, 1875,  the  only  authority  for  a  removal  by  one  of  several  parties  defendant  is 
that  provision  of  the  act  of  March  3,  1875,  which  permits  it  when  the  contro* 
versy  is  wholly  between  citizens  of  different  states,  and  can  be  fully  determined 
as  to  them ;  that  this  was  not  such  a  case,  and  was  not  removable. 

2.  Same— Federal  Quebtion— Petition  bt  one  Co-Defendant. 

Where  there  is  no  separable  controversy,  as  between  the  plaintiff  and  remov- 
ing defendant,  and  the  petition  alleges,  among  other  things,  that  the  contro- 
versy arises  under  the  constitution  and  laws  of  the  United  States,  the  suit  can 
only  be  removed  on  the  petition  of  all  of  the  defendants,  under  the  first  clause 
of  the  second  section  of  the  act  of  March  3, 1875. 

Motion  to  Bemand. 

E.  Henry  Lacombe,  for  the  motion. 

Work  d  McNamee  and  Roscoe  Conkling^  opposed. 

Wallaoe,  J.  This  suit  was  removed  from  the  state  court  upon 
the  petition  of  one  of  the  defendants,  the  Independent  Steam-boat 
Company,  a  New  Jersey  corporation.  The  bill  of  complaint  alleges 
a  combination  between  that  corporation,  another  New  Jersey  corpo- 
ration, a  New  York  corporation,  and  one  Starin,  a  citizen  of  New 
Yorli,  to  establish  and  operate  a  ferry  in  violation  of  the  rights  of  the 
plaintiff,  and  that  defendants  are  now  operating  such  ferry.  The 
prayer  for  relief  is  for  an  injunction  and  an  accounting. 

Under  the  second  subdivision  of  section  639  of  the  United  States 
Bevised  Statutes  such  a  suit  might  have  been  removed  upon  the 
petition  of  a  single  defendant,  between  whom  and  the  plaintiff  the 
requisite  diversity  of  citizenship  existed.  But,  as  is  held  in  Hyde  v. 
Ruble,  104  U.  8.  407,  and  King  v.  CorjieU,  106  U.  S.  395,  S.  C.  1 
Sup.  Gt.  Bep.  312,  that  subdivision  of  the  section  was  repealed  by 
the  act  of  March  3,  1875.  The  only  authority,  therefore,  for  a  re- 
moval by  one  of  several  parties  defendant  is  that  provision  of  the  act 
of  March  3,  1875,  which  permits  it  when  the  controversy  is  wholly 
between  citizens  of  different  states,  and  can  be  fully  determined  as 
between  them.  The  controversy  here  is  not  of  such  a  character.  It 
is  not  a  separable  controversy  within  the  decisions  of  this  court. 
Boyd  V.  Oill,  19  Pbd.  Bkp.  145. 

The  petition  alleges,  among  other  things,  that  the  controversy  arises 
under  the  constitution  and  laws  of  the  United  States.  If  this  is  so, 
the  suit  can  only  be  removed  on  the  petition  of  aU  of  the  defendants, 
v.3lF,no.lO— 88 
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"  *  pnaraW©  controversy  as  between  the  plaintiff 

,.^    .^r*  ^'^  *^'^  *fend»nt.    All  the  substantial  parties  upon  one 

-  ^  sem'^^^  **^   -jQgt  anite  in  order  to  remove  the  suit  under 

7  _  '^'^rr  *'^'*''"r^S  second  section  of  the  act  of  March  3,  1875. 

-  -=r  '/^^  '',,^  Co.  100  U.  S.  457.     Unless  all  desire  and  join 

'''^':!'^^not  he  effected.     Here  the  defendant  Starin  and 

--"'"^  ^:^>nition  are  as  substantial  parties  defendant  as  is 

_ ...  ^^  wttMUid  IS  granted. 


COLTOK  r.  COLTON. 
{CSreuit  Oourt^  D.  Caiifarnia.    September  22, 1884.) 

n    .  U     >^MBCATOBT  TRUST. 

v\ ,  bv  wiU,  left  aU  of  his  property  to  his  wife,  with  full  power  of  disposition, 
^^Uiiu^*  these  words :  "  I  recommend  to  her  the  care  and  protection  of  my  mother 
luui  :u»ter,  and  request  her  to  make  such  gift  and  provision  for  them  as,  in  her 
)u<i^iuent,  will  be  best.  1  also  request  my  dear  wife  to  malse  such  provision 
(or  i\\y  daughters,  H.  and  C,  as  she  may,  in  her  love  for  them,  choose  to  ezer- 
ci:M, "  Held,  that  no  precatory  trust  was  created  by  the  use  of  the  words  of  rec- 
ommendation and  request. 

In  Equity. 

W.  W.  db  H.  S,  Foote  and  Orove  L.  Johnson,  for  complainant. 

Crittenden  Thornton  and  Stanly,  Stoney  db  Hayes,  for  defendant. 

Sawyeb,  J.  This  is  a  bill  in  equity  to  establish  a  trust  in  favor  of 
complainant  in  the  estate  of  the  late  David  D.  Golton,  deceased,  in 
the  hands  of  his  devisee  and  legatee,  Ellen  M.  Golton,  and  to  obtain 
a  decree  against  the  defendant  requiring  her  to  make  a  suitable  pro- 
yision  out  of  the  estate  devised  and  bequeathed  to  defendant  for  the 
maintenance  of  complainant.  The  will  out  of  which  the  suit  arises 
is  as  follows,  to- wit : 

"I,  David  D.  Colton,  of  San  Francisco,  make  this  my  last  will  and  testa- 
ment. I  declare  that  all  of  the  estate  of  which  I  shall  die  possessed  is  com- 
munity property,  and  was  acquired  since  my  marriage  with  my  wife.  I  give 
and  bequeath  to  my  said  wife,  Ellen  M.  Colton,  all  of  the  estate,  real  and  per- 
sonal, of  which  I  shall  die  seized  or  possessed,  or  entitled  to.  I  recommend 
to  her  the  care  and  protection  of  my  mother  and  sister,  and  request  her  to 
make  such  gift  and  provision  for  them  as,  in  her  judgment,  wUl  be  best.  I 
also  request  my  dear  wife  to  make  such  provision  for  my  daughter  Helen, 
wife  of  Crittenden  Thornton,  and  Carrie,  as  she  may,  in  her  love  for  them, 
choose  to  exercise.  I  hereby  appoint  my  said  wife  to  be  the  executrix  of  this, 
my  last  will  and  testament,  and  desire  that  no  bonds  be  required  of  her  for 
the  performance  of  any  of  her  duties  as  such  executrix.  I  authorize  and  em- 
power her  to  sell,  dispose  of,  and  convey  any  and  all  of  the  estate  of  which  I 
shall  die  seized  and  possessed,  without  obtaining  the  order  of  the  probate 
court  or  of  any  court,  and  upon  such  terms  and  in  such  manner,  with  or 
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without  notice,  as  to  her  shall  seem  best.  If  my  said  wife  shall  desire  the  as- 
sistance of  any  one  in  the  settlement  of  my  estate,  I  hereby  appoint  my  friend 
8.  M.  Wilson,  of  San  Francisco,  and  my  secretary,  Charles  E.  Green,  to  be 
joined  with  her  in  the  said  executorship,  and  authorize  her  to  call  in  either  or 
both  of  the  said  gentlemen  to  be  her  co-executors.  And,  in  case  she  shall  so 
unite  either  or  both  of  them  with  her,  the  same  provisions  are  hereby  made 
applicable  to  them  as  I  have  before  made  for  her  in  reference  to  bonds  and 
duties  and  powers." 

The  question  is,  does  this  will  create  a  trast  in  favor  of  complain- 
ant ?  Do  the  recommendations  and  requests  found  in  the  will  give 
an  absolute  legacy  to  the  complainant  out  of  the  estate,  and  do  they 
constitute  an  imperative  command  to  make  the  provision,  or  is  the 
matter  left  to  the  discretion  of  the  surviving  wife,  as  sole  devisee  and 
legatee,  to  act  in  the  matter  as  her  judgment  and  feelings  shall  dic- 
tate ?  It  cannot  be  denied  that  the  earlier  English  decisions  and  a 
few  of  the  earlier  cases  in  this  country  go  a  long  way  towards  sus- 
taining the  claim  set  up  by  the  complainant.  But  later  eases,  both 
in  England  and  the  United  States,  considerably  limit  the  construc- 
tion given  by  the  earlier  decisions  to  precatory  words  of  a  will,  or 
words  of  request  or  recommendation,  and  some  of  them,  especially  in 
this  country,  fall  little  short  of  repudiating  and  altogether  overruling 
the  earlier  cases.     Says  Story,  on  this  subject: 

''In  the  interpretation  of  the  language  of  wills,  also,  courts  of  equity  have 
gone  great  lengths  by  creating  implied  or  constructive  trusts  from  mere  rec- 
ommendatory and  precatory  words  of  the  testator."    2  Story,  Eq.  Jur.  g  1068. 

After  considering  the  English  cases  he  adds : 

"The  doctrine  of  thus  construing  expressions  of  recommendation,  confi- 
dence, hope,  wish,  and  desire  into  positive  and  peremptory  commands  is  not 
a  little  difficult  to  be  maintained  upon  sound  principles  of  interpretation  of 
the  actual  intention  of  the  testator.  It  can  scarcely  be  presumed  that  every 
testator  should  not  clearly  understand  the  difference  between  such  expres- 
sions and  words  of  positive  direction  and  command,  and  that,  in  using  the 
one  and  omitting  the  other,  he  should  not  have  a  determinate  end  in  view. 
It  will  be  agreed  on  all  sides  that  where  the  intention  of  the  testator  is  to  leave 
the  whole  subject,  as  a  pure  matter  of  discretion,  to  the  good-will  and  pleas- 
ure of  the  party  enjoying  his  confidence  and  favor,  and  where  his  expressions 
of  desire  are  Intended  as  mere  moral  suggestions  to  excite  and  aid  that  dis- 
cretion, but  not  absolutely  to  control  or  govern  it,  there  the  language  cannot 
and  ought  not  to  be  held  to  create  a  trust.  Now,  words  of  recommendation^ 
and  other  words  precatory  in  their  nature,  imply  that  very  discretion,  as  con- 
tradistinguished from  peremptory  orders,  and  therefore  ought  to  be  so  con- 
strued, ynless  a  different  sense  is  irresistibly  forced  upon  them  by  the  con- 
text. Accordingly,  in  more  modern  times,  a  strong  disposition  has  been  in- 
dicated not  to  extend  this  doctrine  of  recommendatory  trusts,  but,  as  far  as 
the  authorities  will  allow,  to  give  to  the  words  of  wills  their  natural  and  or- 
dinary sense,  unless  it  is  clear  that  they  are  designed  to  be  used  in  a  perempt- 
ory sensa"     2  Story,  Eq.  §  1070. 

The  most  favorable  rule  for  complainant  now  recognized,  that  can 
be  deduced  from  the  body  of  the  English  authorities,  is,  doubtless,  that 
stated  by  Lord  Langdale  in  Knight  v.  Knight,  3  Beav.  173,  where  he 
said: 
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''As  a  general  rule  it  bas  been  laid  down  tbat  wbere  property  baa  been 
given  absolutely  to  any  person,  and  tbe  same  person  is,  by  tbe  giver  who  has 
power  to  command,  been  recommended  or  entreated  or  wished  to  dispose  of 
tbat  property  iu  favor  of  another,  the  recommendation,  entreaty,  or  wish 
should  be  held  to  create  a  trust:  (1)  If  the  words  are  so  used  that,  upon  the 
whole,  they  ought  to  be  construed  as  Imperative;  ^2)  if  the  subject  of  the 
recommendation  or  wish  be  certain ;  and  (3)  if  the  objects,  or  persons  intended 
to  have  the  benefit  of  the  recommendation  or  wish,  be  also  certain."  See 
44  Amer.  Dec.  372,  note  to  Harrisons  v.  Harrisontf  Adm^-x^  2  Grat  1* 

On  the  contrary,  in  the  language  of  Story:  "Wherever,  therefore, 
the  objects  of  the  supposed  recommendatory  trusts  are  not  certain  or 
definite;  wherever  the  property  to  which  it  is  to  attach  is  not  certain 
or  definite;  wherever  a  clear  discretion  or  choice  to  act  or  not  to  act 
is  given ;  wherever  the  prior  dispositions  of  the  property  import  abso- 
lute  and  uncontrollable  ottmership, — in  all  such  cases  courts  of  equity 
will  not  create  a  trust  from  words  of  this  character.**  2  8tory,  Eq. 
Jur.  §  1070.  See,  also,  Howard  v.  Carusi,  109  U.  S.  738,  784;  S.  0. 
8  Sup.  Gt.  Bep.  575;  citing  and  recognizing  the  rule  as  stated  by 
Story,  and  2  Pom.  Eq.  Jur.  §§  1014-1017,  where  the  subject  is  well 
discussed. 

Upon  a  careful  consideration  of  the  language  of  the  will — giving  the 
words  their  usual  natural  signification,  as  they  would,  doubtless,  be  un- 
derstood almost,  if  not  quite,  universally  by  ordinarily  intelligent  En- 
glish-speaking people,  without  reference  to  any  strained,  artificial,  or 
technical  rules  of  construction — it  appears  to  me  that  two,  at  least, 
if  not  three  of  these  requisite  conditions,  negatively  stated,  are  found 
in  the  will.  The  "objects  of  the  supposed  recommendatory  trusts" 
are,  undoubtedly,  "certain  and  definite," — they  are  the  mother  and 
sister  of  the  testator.  But  "the  property  to  wh|ch  it  [the  trust]  is  to 
attach  is  not  certain  or  definite."  "The  subject  of  the  recommend- 
ation or  wish"  is,  surely,  not  "certain."  No  specific  property  or 
amount  is  indicated  as  the  subject  of  the  asserted  legacy  or  trust. 
The  testator  only  "requests"  his  general  legatee  and  devisee  "to  make 
such  gift  and  provision  for  them  as  in  her  judgment  wiU  be  besi,^  ap- 
parently leaving  the  whole  matter  to  her  judgment  and  discretion. 
How  is  the  court  to  determine  to  what  property,  or  to  what  amount 
of  money,  the  trust  is  to  attach?  Neither  the  property  nor  the 
amount  of  money  is  indicated;  and  the  testator  has  not  left  the  mat- 
ter to  the  judgment  of  the  court  to  determine,  but  in  express  terms  to 
the  judgment  of  his  surviving  wife,  his  sole  devisee  and  legatee. 
The  subject  is,  therefore,  not  certain  or  definite.  The  testator  has 
neither  indicated  the  particular  property,  nor  the  particular  amount 
of  money,  out  of  the  million  of  dollars  in  value  claimed  to  have  been 
left,  to  which  the  legacy  or  trust  is  to  attach,  nor  has  he  indicated 
any  rule  by  which  the  property  or  amount  can  be  ascertained,  other 
than  the  judgment  of  his  surviving  wife,  which  judgment  she  appears 
to  have  exercised,  for  she  made  gifts  from  time  to  time,  in  small 
sums,  amounting  in  the  aggregate  to  $1,600.     Certainly,  the  property 
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or  amount  of  money  to  which  the  trust,  if  any  there  be,  is  to  attach, 
— the  subject  of  the  recommendation  or  request,  or  the  stibject  of  the 
trust, — could  not  well  be  more  uncertain  or  more  indefinite.  In  the 
absence  of  words  expressly  creating  a  trust,  this  indefiniteness  and 
uncertainty  constitute  strong  evidence  that  the  testator  did  not  in- 
tend to  create  a  trust.  In  language  quoted  from  Morice  v.  Bishop  of 
Durham,  10  Ves.  536:  "And  wherever  the  subject  to  be  adminis- 
tered as  trust  property,  and  the  objects  for  whose  benefit  it  is  to  be 
administered,  are  not  to  be  found  in  the  will,  not  expressly  creating 
a  trust,  the  indefinite  nature  and  quantum  of  the  subject,  and  the  in- 
definite nature  of  the  objects,  are  always  used  by  the  court  as  evi- 
dence that  the  mind  of  the  testator  was  not  to  create  a  trust;  and 
the  difficulty  that  would  be  imposed  upon  the  court  to  say  what  should 
be  so  applied,  or  to  what  objects,  has  been  the  foundation  of  the  ar- 
gument that  no  trust  was  intended;"  or,  as  Lord  Eldon  expresses  it 
in  another  case,  {Wright  v.  Atkyns,  Turn.  &  R.  159 :)  "Where  a  trust 
is  to  be  raised,  characterized  by  uncertainty,  the  very  difficulty  of  do- 
ing it  is  an  argument  which  goes,  to  a  certain  extent,  towards  induc- 
ing the  court  to  say  it  is  not  sufficiently  clear  what  the  testator  in- 
tended." See,  also.  Knight  v.  Boughton,  11  Clark  &  P.  548;"  note 
to  section  1070,  Story,  Eq.  Jur.  284,  285.  In  the  notes  to  Harri- 
sons V.  Harrisons'  Adm'x,  2  Grat.  1,  reported  in  44  Amer.  Dec.  376, 
and  in  2  Story,  Eq.  Jur.  §  1073  et  seq.,  notes,  the  cases  are  cited  il- 
lustrating certainty  and  unceriiainty  in  a  will,  within  the  meaning  of 
the  condition  of  the  rule  adopted  by  the  courts,  as  to  the  subject  of 
the  recommendation  or  request;  and,  as  it  appears  to  me,  few  of 
those  provisions,  held  to  be  too  uncertain  to  create  a  trust,  are  more 
uncertain  or  indefinite  than  the  provision  in  the  will  in  question. 
And,  in  the  language  of  Lord  Cottenham  in-  Finden  v.  Stephens,  2 
Phil.  142 :  "Words  of  recommendation  are  never  construed  as  trusts 
unless  the  subject  be  certain."  44  Amer.  Dec.  376.  The  will  in 
question,  therefore,  fails  in  this  condition  of  certainty  as  to  the  sub- 
ject, essential  to  the  creation  of  a  trust  by  precatory  words,  even  un- 
der the  English  rule  most  favorable  to  such  trusts  now  recognized. 

Again,  under  that  branch  of  the  rule  stated  by  Story,  that  wher- 
ever "the  prior  dispositions  of  the  property  import  absolute,  uncon- 
trollable ownership,  courts  of  equity  will  not  create  a  trust  from 
words  of  this  character."  2  Story,  Eq.  Jur.  §  1070.  This  will  is  defi- 
cient in  this  one  of  the  elements  from  which  the  intention  to  create 
a  trust  may  be  inferred.  No  language  can  more  clearly  and  unmis- 
takably "dispose  of  property"  absolutely,  or  "import  absolute,  uncon- 
trollable ownership"  in  the  devisee  or  legatee,  than  the  language  of 
this  will,  making  "the  prior  disposition  of  the  property  of  the  tes- 
tator," which  is :  "I  give  and  bequeath  to  my  said  wife,  Ellen  M.  Col- 
ton,  all  of  the  estate,  real  and  personal,  of  which  I  shall  die  seized 
or  possessed,  or  entitled  to."  And  further  on  in  his  will  the  testator 
adds :   "I  authorize  and  empower  her  to  sell,  dispose  of,  and  convey 
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any  and  all  of  the  estate  of  which  I  shall  die  seized  and  possessed, 
without  obtaining  the  order  of  the  probate  court,  or  of  any  court, 
and  upon  such  terms  and  in  such  manner,  with  or  without  notice, 
as  to  her  shall  seem  best."  If  this  langua'ge  of  gift  and  devise,  and 
this  power  to  dispose  of  and  control,  does  not  constitute  ''a  prior  dis- 
position of  the  property,"  which  "imports  absolute  and  uncontrol- 
lable ownership,"  then  I  am  at  a  loss  to  know  what  would  express 
that  idea  or  effect  such  a  purpose.  In  this  respect,  also,  the  will  is 
deficient  in  one  of  the  elements  suggested  by  Story  as  necessary  to 
create  a  trust  from  mere  precatory  words,  or  words  of  recommend- 
ation, or  expressing  a  desire. 

Again,  are  the  words,  considered  by  themselves,  "so  used  as,  upon 
the  whole,  they  ought  to  be  construed  as  imperative,"  or  is  there  ''a 
clear  discretion  or  choice  to  act  or  not  to  act"  given,  irrespective  of 
other  elements  to  be  considered.  The  language,  and  all  the  lan- 
guage, to  be  considered  on  this  point,  is,  "I  recommend  to  her  the  care 
and  protection  of  my  mother  and  sister,  and  request  her  to  make  euch 
gift  and  provision  for  them  as  in  her  judgment  will  be  best;*'  or,  in  ef- 
fect, I  do  not  myself  make  any  gift  or  any  provision  for  them,  ac- 
cording to  my  judgment,  or  determine  how  much  they  ought  to  have, 
but  I  recommend  them  "to  her  care  and  protection;"  and  I  "request 
her  to  make  such  gift  and  provision  for  them  as  in  her  judgment  will 
be  best." 

By  the  express  terms  of  the  Civil  Code  of  California,  "a  will  is  to 
be  construed  according  to  the  intention  of  the  testator,"  and  the 
"testator's  intention  is  to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under  which  it  is  made,  exclusive 
of  his  oral  declarations."  "All  parts  of  the  will  are  to  be  construed 
in  relation  to  each  other,  and  so,  as  if  possible,  to  form  a  consistent 
whole."  "A  clear  and  distinct  devise  or  bequest  cannot  be  affected 
*  *  *  by  any  otlur  words  not  equally  clear  and  distinct^  or  by  in* 
ference  or  argument  ♦  ♦  *  from  other  parts  of  the  will.**  "The 
words  of  a  will  are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  sense  can  be 
collected,  and  that  other  can  be  ascertained."  Civil  Code,  §§  1317, 
1318,  1321,  1322,  1324.  It  seems  to  me  that,  under  these  rules, 
it  is  impossible  to  hold  it  to  have  been  the  intention  Of  the  testator 
himself  to  give  absolutely  any  portion  of  his  estate,  to  be  held  in 
trust  for  complainant.  The  language  is  plain  and  readily  under- 
stood, taking  the  words  in  their  ordinary  and  grammatical  sense. 
The  testator  manifestly  appreciated  the  difference,  which  every  one 
must  recognize,  between  words  of  absolute  devise  or  bequest,  and 
mere  words  of  recommendation  or  request.  To  construe  these  latter 
words  of  recommendation  and  request  as  meaning  precisely  the  same 
thing  as  words  of  absolute  bequest,  would  be  to  give  them  a  meaning 
entirely  different  from  the  sense  in  which  they  are  ordinarily  used 
and  ordinarily  understood.     The  "clear  and  distinct"  prior  absolute 
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'* devise  anil  bequest*"  to  the  defendant  of  all  his  estate,  in  language 
which  it  is  impossible  to  misunderstand,  would  be  materially  **  af- 
fected" by  converting  an  indefinite  and  unascertainable  part  of  the 
absolute  estate  given  to  defendant  into  a  trust,  by  ''words  not  equally 
clear  and  distinct^''  by  "inference  or  argument  from  other  parts  of 
the  will,"  contrary  to  the  rule  expressly  laid  down  by  the  Code.  Had 
the  testator  intended  to  give  any  part  of  his  estate  absolutely  in  trust 
for  the  complainant,  he  would  certainly  have  so  stated,  and  would 
have  declared  what  part,  or  how  much  money,  he  intended  to  set 
apart  for  her.  He  would  have  made  the  extent  of  his  bequest  ''clear 
and  distinct," — as  clear  and  distinct  as  the  devise  to  the  defendant, 
— and  not  left  it  to  the  sole  judgment  of  the  defendant  to  determine 
the  amount  or  character  or  value  of  the  bequest,  or  the  extent  of  his 
bounty. 

The  language  of  the  will  cited  seems  to  be  plain  and  intelligible. 
It  is  not  the  language  of  gift  or  devise,  or  the  language  of  command. 
It  is  clearly  language  of  recommendation  and  request,  leaving  the 
matter  to  the  discretion  and  judgment  of  his  surviving  wife  to  carry 
out  his  suggestion  or  not,  or  to  such  extent  as  seems  to  her  best, 
according  to  the  dictates  of  her  own  discretion  and  judgment.  Such 
is  the  plain  import  of  the  words,  as  they  would  ordinarily  be  under- 
stood when  taken  by  themselves,  and  considered  by  the  great  mass 
of  English-speaking  people,  without  reference  to  strained,  artificial, 
or  technical  rules  of  construction.  They  are,  as  it  seems  to  me,  so 
plain  to  the  common  mind  as  not  to  need  interpretation.  But  when 
we  come  to  call  in  other  elements  recognized  by  the  rules  of  con- 
struction heretofore  adopted  by  the  courts  for  the  purpose  of  aiding 
in  converting  the  recommendation  and  request  into  a  command  or 
gift,  we  still  find  that  all  these  elements  except  one — the  certainty  as 
to  the  objects — are  wanting.  The  testator  manifestly  understood 
the  force  of  language.  He  knew  well  what  language  to  use  to  ex- 
press his  intention  to  make  a  devise  or  bequest.  There  is  no  uncer- 
tain sound  ill  "I  give  and  bequeath  to  my  wife,  Ellen  M.  Colton,  all 
of  the  estate,  real  and  personal,  of  which  I  shall  die  seized  or  pos- 
sessed." If  he  had  intended  to  make  a  gift,  bequest,  or  devise  to  his 
mother  and  sister,  he  certainly  knew  in  what  language  to  express 
that  intent,  and  he  would  have  said  so,  and  how  much.  He  has  ex* 
pressed,  in  specific  language,  no  intention  to  give  to  them  directly, 
or  to  any  one  in  trust  for  them,  any  portion  of  his  estate;  or,  if  any 
portion,  what  particular  portion,  or  how  much.  He  has  simply  used 
words  of  recommendation  and  request  to  his  sole  devisee  and  lega- 
tee, and  left  the  whole  matter,  in  express  terms,  to  her  judgment. 
This  is  the  plain,  natural  meaning  of  his  language,  when  taken  by 
itself,  or  when  considered  in  connection  with  all  the  other  language 
of  the  will.  When  we  consider  the  concise,  clear,  and  specific  lan- 
guage of  this  brief  will,  in  all  its  other  parts,  it  seems  impossible 
that  the  testator  should  have  used  words  of  mere  recommendation 
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and  request  to  his  wife,  committing  the  whole  matter,  as  to  the  gifts 
and  provisions  for  them,  in  express  terms,  to  her  judgment;  that  be 
should  have  requested  her  to  make  the  gift,  when  he  intended  to 
make  a  gift,  legacy,  or  devise  to  them  himself, — when  he  intended  to 
command. 

It  is  urged,  on  the  part  of  the  claimant,  that  in  this  class  of  cases 
a  wish  expressed  or  a  simple  request  to  the  devoted  and  obedient  wife 
is  equivalent  to  a  command.  This,  when  voluntarily  recognized  as 
an  obligation  by  the  wife  in  the  affairs  of  married  life,  may  be  a  very 
proper  and  salutary  principle  and  practice  in  marital  polity  and  do- 
mestic etiquette;  but  it  is  too  romantic,  too  largely  deficient  in  the 
sanctions  of  the  obligations  of  positive  law,  too  loose  and  uncertain, 
to  be  adopted  by  the  courts  as  a  rule  of  law  by  which  large  estates 
are  to  be  distributed,  in  opposition  to  the  plain,  ordinary,  actual,  mat- 
ter-of-fact sense  of  the  words  of  a  will.  As  to  myself,  I  fully  concur 
with  Vice-chancellor  Hart  in  his  observations  in  Sale  v.  Moore,  1 
Sim.  540,  "that  the  first  case  that  construed  words  of  recommenda- 
tion into  a  command  made  a  will  for  the  testator,  for  every  one  knows 
the  distinction  between  them."  He  further  adds  that  "the  current  of 
authorities  of  late  years  has  been  against  converting  the  legatee  into 
a  trustee."  See  44  Amer.  Dec.  378,  note.  In  my  judgment,  to  hold 
that  the  precatory  words  and  words  of  recommendation  found  in  the 
will  of  the  late  Gen.  Golton  creates  an  indefinite  trust  in  an  unascer- 
tained and  uncertain  qitantum  of  the  estate  of  the  deceased  in  the 
hands  of  Mrs.  Golton,  for  the  benefit  of  the  mother  and  sister  of  the 
testator,  would  be  to  make  a  will  for  the  deceased,  and  not  to  execute 
the  will  made  by  him. 

An  argument  is  sought  to  be  derived,  in  favor  of  a  construction  cre- 
ating a  trust,  from  the  last  two  clauses  in  the  will,  relating  to  co-ex- 
ecutors. In  case  the  executrix  should  desire  assistance  in  the  exe- 
cution of  the  will,  the  testator  provisionally  appoints  two  other  gen- 
tlemen as  executors,  and  authorizes  the  executrix  to  associate  either 
one  or  both  as  co-executor  or  co-executors,  "and  in  case  she  shall  so 
unite  either  or  both  with  her,  the  same  provisions  are  hereby  made 
applicable  to  them  as  I  have  before  made  for  her  in  reference  to  bonds 
and  duties  and  powers."  It  is  argued  that  under  this  provision  the 
recommendation  and  request  as  to  care  and  provision  for  the  testa- 
tor's mother  and  sister  would  impose  the  same  trust  on  them  as  is 
imposed  upon  Mrs.  Golton,  and  that,  certainly,  as  to  them  the  re- 
quest is  equivalent  to  a  command,  and  being  so  as  to  them,  they  must 
have  the  same  construction  with  respect  to  Mrs.  Golton.  But  the 
character  of  Mrs.  Golton  as  executrix,  and  as  devisee  and  legatee,  are 
wholly  different  and  distinct.  These  words  of  recommendation  and 
request  were  addressed  to  her  as  the  wife  of  the  testator,  and  his  dev- 
isee and  legatee,  and  not  as  the  executrix  of  his  will, — as  owner  and 
not  administratrix  of  his  estate.  She  has  performed  all  her  trosts 
as  executrix;  the  estate  has  been  settled  and  distributed  to  her  as 
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devisee  and  legatee,  and  she  has  been  discharged  from  her  trust  as 
executrix.     So  it  appears  from  the  bill. 

This  suit  is  brought  against  her  to  enforce  a  trust  vested  in  her  as 
legatee,  for  the  benefit  of  complainant,  and  not  against  her  in  her 
representative  character  of  executrix.  So,  the  closing  passage  of  the 
will,  making  the  same  provision  applicable  to  her  co-executor  or  co- 
executors  in  the  contingency  provided  for,  ''as  I  have  before  made 
for  her  in  reference  to  bonds  and  duties  and  powers/'  has  sole  refer- 
ence to  the  bonds  waived,  and  to  the  "duties  and  powers"  conferred 
on  her  as  executrix.  It  confers  no  rights  or  powers  or  duties  upon 
these  co-executors  in  the  character  of  devisees  or  legatees;  and  no  ar- 
gument can  be  derived  from  this  passage  to  support  the  creation  by 
the  court  of  a  trust. 

Upon  the  views  thus  taken  upon  the  construction  of  the  will  it  is 
unnecessary  to  notice  the  other  points  argued  under  the  demurrer. 
The  demurrer  is  sustained,  and,  as  the  whole  case  depends  upon  the 
construction  of  the  will,  no  amendment  can  be  made  to  the  bill  that 
will  obviate  the  objection  taken  by  the  demurrer.  The  bill  must 
therefore  be  dismissed ;  and  it  is  so  ordered. 


I  COLTON  V.  GOLTOK. 

{Circuit  Courts  D.  California,    September  22, 1884.) 

I  Will— Pbecatort  Trust. 

Cotton  y.  CoUon^  ante,  694,  followed,  demurrer  sustained,  and  bill  dismissed. 

W.  FF.  d  H,  S.  Foote  and  Grove  L.  Johnson,  for  complainant. 
.    Crittenden  Thornton  and  Stanly,  Stoney  d  Hayes,  for  defendant. 

Sawyer,  J.  This  is  a  bill  in  equity  seeking  a  decree  declaring  and 
enforcing  a  trust  in  favor  of  the  sister  of  the  late  David  D.  Colton, 
deceased,  claimed  to  arise  out  of  the  same  clause  of  the  will  consid- 
ered in  the  preceding  case  of  Colton  v.  Colton,  ante,  594.  The  same 
construction  must,  of  course,  be  given  to  the  clause  in  this  ease  as 
was  adopted  in  the  other.  For  reasons  in  that  case  stated,  the  de- 
murrer to  the  bill  must  be  sustained  and  the  biU  dismissed ;  and  it  is 
so  ordered. 
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Fine  and  others  v.  Pattebson  and  others. 

iCircuit  Courts  B.  D,  Virginia.    July,  1884.) 

Bquitablb  Jurisdiction  and  Kblief—Insolvent  Pabtnbbshif— Rbceiveb. 
An  insolvent  firm  offers  bj  circular  letter  to  its  creditors  to  pay  50  per  cent 
of  their  debts,  and  agrees  in  the  same  circular  to  make  no  preferences.  Many 
creditors  accept  the  oif  er.  it  subsequently  continues  business  at  large  expense, 
postpones  the  execution  of  this  compromise  for  an  indefinite  period  until  all 
the  creditors  accept,  and  pays  many  of  the  debts  in  full,  thereby  making  pref- 
erences. EM,  equity  has  jurisdiction  on  bill  filed  to  appoint  a  receiyer  and 
tak^  possession  of  the  firm  assets  and  administer  them  for  the  benefit  of  the 
creditors;  and  this  can  be  done  in  Virginia  by  a  creditors'  bill,  without  previ- 
ously obtaining  judgments  at  law. 

In  Equity.     The  facts  are  stated  in  the  opinion. 
Coke  dt  Pickrell,  for  plaintiffs. 
Friend  d  Davis,  for  defendants. 

Hughes,  J.  The  principal  facts  of  this  case,  as  shown  by  the  pa- 
pers and  proofs  now  before  the  court,  are  as  follows : 

The  defendants  are  grocers  in  Petersburgh.  They  have  been  carrying  on 
their  business  since  1878.  They  put  no  capital  in  it.  They  began  with  a 
stock  of  goods  worth  about  $4,000,  and  owed  for  it  about  $6,(X)0.  Thdr 
business  has  not  been  profitable.  They  have  made  nothing  but  their  personal 
expenses.  By  the  first  of  Juue,  1884,  they  became  Insolvent,  and  their  busi- 
ness paper  went  to  protest.  -  Thereupon  they  consulted  legal  counsel  as  to 
the  course  best  to  be  pursued.  These  advised  au  assignment  in  liquidation. 
They  did  not  adopt  this  advice.  They  took  counsel  of  mercantile  friends  in 
Petersburgh,  expressing  a  wish  to  go  on  with  their  business  as  the  best  method 
of  liquidating  their  affairs.  They  determined  to  go  on  with  it  for  this  pur- 
pose. They  accordingly  drew  up  a  scheme  for  compounding  with  their  cred- 
itors, framed  on  the  basis  of  paying  50  per  cent  This  was  approved  and  ac- 
cepted by  most  of  their  Petersburgh  creditors.  They  then  proposed  this 
scheme  to  their  creditors  in  general,  embodying  it  in  a  circular  letter,  which 
was  mailed  to  the  non-residents.     The  circular  was  as  follows: 

''PfiTBRSBUBGH,  18th  June»  1884. 

''To . 

"Dear  Sir: 

"We  owe,  by  bills  payable  and  open  accounts,         -  -    $26,552  19 

"Our  assets  are  stodk  in  hand,  bills  receivable,  and  open 

accounts  that  we  consider  good,  -  ...      14,15681 

"We  offer  to  our  creditors  fifty  cents  in  the  dollar,  to  be  paid  as  follows: 
Twenty  cents  in  the  dollar,  first  N"ovember,  1884;  twenty  cents  in  the  dollar 
on  the  first  March,  1885;  and  ten  cents  in  the  dollar  in  cash  as  soon  as  our 
banks  begin  to  discount  paper,  which  we  believe  will  be  in  a  very  few  days. 
The  deferred  payments  to  carry  interest  at  the  rate  of  six  per  cent,  per  an- 
num. We  make  no  preferences,  but  make  the  same  proposition  to  alL  Please 
let  us  hear  from  you  at  as  early  a  date  as  practicable. 

"Yours,  truly,  Patterson,  Madison  &  Oo." 

Meanwhile,  and  until  the  eighth  of  July,  their  business  went  on  as  before, 
except  that  they  discharged  two  clerks,  and  made  purchases  of  only  such 
goods  as  were  necessary  to  fill  orders,  buying  both  for  cash  and  on  credit. 
They  continued  to  collect  and  sell,  and  they  paid  some  of  their  debts  in  full. 
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More  than  a  majority  of  their  non-resident  creditors  answered  accepting  their 
proposition  of  compromise;  a  few  of  them  accepting  absolutely*  but  most  of 
them  in  a  form  more  or  less  qualified  and  conditional.  The  complainants 
and  one  or  two  other  creditors  refused  to  accept.  In  the  course  of  a  short 
time  their  proposition  for  compromise,  after  its  acceptance  as  aforesaid,  as« 
sumed  features  not  contained  and  expressed  in  the  circular  of  June  the  18th. 
Those  features  vfev^— First,  that  in  order  to  its  being  obligatory  on  the  de- 
fendants all  creditors  must  accept  it;  second,  that  the  cr^itors  accepting 
must  release  that  portion  of  their  claims  not  provided  to  be  paid;  third,  that 
the  proposition  would  be  kept  open,  if  necessary,  until  October,  1884;  and» 
fourth,  some  of  their  creditors  had  been  and  others  would  be  paid  in  full. 

The  books  of  the  concern  show  that  the  condition  of  the  business  is  worse 
than  is  represented  by  the  circular  letter.  I  infer  that  the  assets  will  not 
realize  810,000.  It  seems,  too,  as  already  indicated,  that  after  the  proposition 
of  compromise  was  made,  and  after  its  acceptance  by  many  of  the  creditors 
was  given,  the  defendants  paid  off  a  portion,  more  or  less  considerable,  of 
their  obligations  in  full  in  cash.  The  statement  of  their  answer  on  this  sub- 
ject is  as  follows:  "We  reserved  from  the  assets  a  sum  sufficient  to  pay  cer- 
tain confidential  debts  of  the  firm  which  stood  upon  the  highest  ground  of 
personal  honor  and  obligation;  most,  if  not  all,  of  which  have  since  matured 
and  been  paid  out  of  the  fund  so  reserved  and  set  aside."  There  is  no  state- 
ment or  Indication  in  the  answer  of  what  the  amount  of  the  fund  was  which 
they  so  reserved  and  used,  or  of  the  amount  of  these  obligations  of  honor. 
These  must  be  gathered  from  the  books.  The  answer  further  recites  that  one 
of  defendants*  counsel  said  to  one  of  the  complainants  in  this  cause,  before 
the  suit  was  brought,  in  answer  to  an  inquiry  as  to  what  security  the  credit- 
ors who  accepted  the  compromise  would  have  for  the  payment  of  the  50  per 
cent,  promised,  that  if  the  compromise  was  made  with  any  of  the  creditors, 
and  any  other  creditor  should  institute  proceedings  to  obstruct  the  settlement 
and  prevent  the  payment,  he  would  advise  the  firm  to  prefer  the  parties  who 
accepted  for  the  amount  due  by  the  compromise.  This  conversation  was  not 
known  to  defendants  until  after  the  filing  of  the  bill  in  this  cause;  and  the 
counsel  who  made  the  statement  did  not  know  at  the  time  that  in  their  offer 
of  compromise  defendants  required  that  all  creditors  should  accept.  One  of 
the  creditors  of  the  firm,  John  Pickrell,  avers  as  follows  in  an  affidavit  filed: 
In  a  conversation  he  had  with  Patterson  and  Madison  on  the  first  of  July, 
chiefiy  with  the  former,  "they  positively  refused  to  make  an  assignment. 
The  affiant  assured  them  that  there  could  be  no  doubt  but  that  all  their  cred- 
itors would  accept  it,  and  release  the  balance  of  their  claims,  and  that  all  that 
was  wanted  was  a  devotion  of  their  assets  to  the  payment  of  their  liabilities. 
This  they  refused  to  do  positively.  Affiant  then  pressed  them  to  name  some 
time  within  which  their  offer  of  compromise  (which  was  expressly  not  to  be 
binding  until  all  their  creditors  signed)  should  be  accepted  or  rejected.  This, 
also,  they  refused  to  do,  stating  that  none  of  their  creditors  could  obtain 
judgment  against  them  until  October,  and  that  they  would  do  nothing  until 
that  time;  and  that  they  would,  unless  all  the  creditors  should  come  in  before, 
hold  the  negotiations  open  until  October.  The  impression  left  on  the  mind 
of  affiant  from  this  conversation  is  strong  that  if  any  of  their  creditors  should 
eventually  force  them  by  suit  to  make  an  assignment,  such  creditor  would  be 
left  out  or  postponed  to  the  other  creditors.  *' 

In  a  letter  to  F.  E.  Patrick,  one  of  their  accepting  creditors,  defendants 
wrote  on  the  third  of  July,  1884: 

"Your  letter  accepting  our  offer  of  compromise  was  duly  received,  and  we 
did  not  reply,  hoping  to  hear  promptly  from  all  of  the  creditors,  when  we 
would  at  once  be  able  to  comply  with  our  proposition.  We  have  the  accept- 
ance of  the  majority,  both  in  number  and  amount  of  money  due,  and  think 
some  are  waiting  for  the  maturity  of  our  paper  that  they  hold,  before  writ- 
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ing.  We  think  In  the  course  of  two  to  three  weeks,  at  farthest,  we  will  have 
the  compliance  of  all. 

''Those  of  our  creditors  who  have  signified  their  agreement  to  our  proposi- 
tion may  be  assured  that  their  interest  shall  not  suffer  in  any  event.  Judg- 
ment cannot  be  had  against  us  till  late  in  October,  and  by  that  time,  by  our 
plau,  all  will  receive  thirty  per  cent,  of  their  debt;  and  to  make  an  assign- 
ment now  we  do  not  believe  they,  the  creditors,  would  ever  get  that  much." 

The  business  went  on  tiU  the  eighth  instant,  when  the  marshal  of  this 
court,  under  an  order  issued  on  the  evening  before,  took  possession  of  the 
goods  in  trade,  premises,  books  and  papers  of  the  defendants.  The  order 
contained  a  rule  upon  the  defendants  to  show  cause  on  the  tenth  instant  why 
a  receiver  should  not  be  appointed,  and  why  the  usual  preliminary  injunction 
against  interference  with  the  effects  of  the  firm  should  not  be  granted. 

I  am  now  to  pass  upon  the  motion  for  an  injanction  and  a  receiver. 

The  case  is,  in  its  facts,  a  novel  and  peculiar  one.  I  do  not  know 
any  case  like  it  in  the  reports.  Most  of  the  creditors  who  have  ac- 
cepted the  proposition  of  compromise  have  bat  small  amounts  in- 
volved. The  proofs  seem  to  show  that  the  complainants  in  this  suit 
are  the  largest  of  the  creditors.  Their  claim  is  for  $2,167;  and  the 
debt  is  acknowledged  to  be  due  by  the  defendants  in  their  answer. 
This  indebtedness  was  incurred  within  90  days  before  the  suspension, 
and  the  books  show  that  as  much  as  $20,000  was  received  by  de- 
fendants in  a  short  period  before  and  after  their  faUure. 

The  bill  complains  that  the  defendants  refuse  to  make  assignment 
of  their  effects  for  the  payment  of  their  creditors;  that  the  firm  have 
no  credit,  and  are  still  going  on  with  a  feeble  and  crippled  business, 
consuming  by  expenses  the  fund  oat  of  which  creditors  must  be  paid; 
that  defendants  announce  their  purpose  thus  to  continue  their  busi- 
ness until  October,  if  necessary ;  and  that  the  only  redress  of  cred- 
itors against  this  waste  of  the  fund  on  which  they  must  exclusively 
rely  for  payment,  is  in  a  court  of  equity,  by  means  of  the  appoint- 
ment of  a  receiver  and  an  injunction.  They  bring  their  bill,  there- 
fore, and  pray  that  through  the  instrumentality  of  a  receiver  the  ef- 
fects of  the  defendants  may  be  sold,  the  debts  due  them  collected, 
and  that  the  fund  so  arising  may  be  applied  pro  rata  to  the  payment 
of  all  creditors. 

From  and  after  the  acceptance  by  any  creditors  of  the  proposition 
for  compromise  made  by  the  defendants  on  the  eighteenth  of  June, 
1884,  all  the  assets  of  the  firm,  including  property  and  ohoses  in 
action,  became  a  trust  fund  expressly  dedicated  to  the  payment,  with- 
out preferences,  of  the  50  per  cent,  of  debts  promised  by  the  circular 
letter.  Offering  no  indorsements,  tendering  no  security,  insolvent 
themselves,  their  proposition  could  be  nothing  else  than  a  dedication 
of  their  assets  to  the  fulfillment  of  the  terms  of  the  composition. 
By  accepting,  the  creditors  contracted  to  receive  50  per  cent,  in  full 
discharge  of  their  claims.  What  was  the  consideration  given  by  the 
defendants  for  this  agreement  but  the  devotion  of  their  assets  to  the 
payment  of  the  60  per  cent.  ? 

It  is  well-established  law  that  partnership  assets  are,  in  the  eye  of 
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equity,  a  trust  fund  for  the  payment  of  partnership  debts.  Being  a 
trust  fund,  creditors  have  a  right,  by  proceedings  in  equity,  to  sub- 
ject  it  to  the  purposes  of  the  trust.  There  is  a  good  deal  of  learning 
in  the  books  to  the  effect  that  creditors  at  large  have  not  a  direct  lien 
upon  this  fund;  but  that  their  lien  must  be  ''worked  out"  through 
the  equity  of  the  individual  partners,  and  availed  of  by  derivative 
process.  However  this  may  be  in  ordinary  cases,  the  present  case 
is  one  in  which  this  implied  character  of  a  trust  fund  is  made  posi- 
tive by  an  express  dedication  of  their  assets,  by  the  partnership  firm, 
in  their  proposition  for  compromise,  to  the  payment  of  creditors  pro 
rata.  It  is  true  that  this  dedication  is  open  to  impeachment  on 
grounds  about  to  be  stated;  but  it  is  nevertheless  true  that,  as  to  the 
defendants  themselves,  it  is  valid  and  binding,  and  they  are  estopped 
from  objecting  to  the  defects  of  the  dedication. 

The  law  is  well  settled  that  an  insolvent  partnership  may  convey 
its  whole  property  for  the  payment  of  its  debts,  giving  preferences 
amoDg  creditors  if  they  choose;  and,  moreover,  if  the  partners  con- 
vey  aU  their  property  for  this  purpose,  they  have  a  right  to  insert  a 
clause  requiring  a  release  from  the  creditors  of  the  portion  of  their 
claims  not  paid.  Such  a  clause  will  not  vitiate  the  assignmient. 
Gordon  v.  Cannon,  18  Grat.'  387.  In  the  absence  of  a  bankruptcy 
law,  such  a  deed  is  just  as  unassailable  in  a  federal  as  in  a  state 
court,  and  would  be  unimpeachable  in  this  court.  The  defendants 
in  this  case,  however,  did  not  make  such  an  assignment.  Nor  did 
they  do  the  next  best  thing  to  making  an  assignment ;  namely,  they 
did  not  go  on  with  their  business,  avoiding  complications  of  every 
sort.  Discarding  professional  advice,  they  took  counsel  from  the 
street ;  and  of  their  own  heads,  and  without  the  aid  of  legal  counsel, 
they  drew  up  a  proposal  for  a  compromise,  without  preferences,  and 
presented  it  to  their  creditors,  a  majority  of  whom,  conciliated  by  the 
stipulation  that  it  should  be  without  any  preferences,  promptly  ac- 
cepted its  terms;  many  of  them  presuming,  no  doubt,  that  a  deed 
of  assignment  would  be  made,  carrying  its  provisions  into  effect. 
But  it  afterwards  transpired  that  the  defendants  would  not  hold  them- 
selves bound  by  their  proposal,  unless,  before  some  unnamed  date, 
all  the  creditors  should  accept;  and  unless,  in  accepting,  the  credit- 
ors should  release  the  portion  of  their  claims  not  provided  for  in  the 
proposition.  Creditors  were  also,  in  course  of  time,  informed  that 
negotiations  would  be  held  open  if  necessary  until  October,  1884.  It 
is  now  stated  that  preferences  have  been  given.  Creditors  have  also 
discovered  that,  until  all  have  signed  the  composition,  defendants 
are  going  on  and  intend  to  go  on  with  their  business,  receiving  mon- 
eys, selling  off  stock  in  trade,  incurring  new  debts,  and  paying  out 
cash  at  their  own  discretion,,  fearless  of  the  courts,  until  October. 

The  question  is  whether  this  is  a  course  of  proceeding  that  a  court 
of  equity  must  needs  sanction.  If  defendants  had  made  a  deed  con- 
veying to  a  trustee  their  stock  of  goods  for  the  benefit  of  creditors, 
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and  had  mserted  in  the  deed  a  provision  that  they  should  remain  in 
possession  and  continue  the  business  as  it  was  carried  on  before  the 
deed,  until  default  should  be  made  in  paying  any  of  the  debts  se- 
cured, the  law  of  the  land  declares  that  such  a  deed  would  have  been 
fraudulent  and  void.  Addington  v.  Etheridge^  12  Grat.  436.  Yet 
these  defendants,  after  dedicating  their  property  to  the  payment  of 
their  debksi  went  on  to  do,  without  making  a  deed,  precisely  what,  if 
they  had  made  one,  would  have  been  pronounced  fraudulent. 

Again,  a  debtor  may  require  of  creditors  a  release  from  that  pari 
of  their  claims  not  provided  for  in  a  deed  of  assignment,  if  he  con- 
veys in  the  deed  all  his  property;  and  if  in  the  deed  he  gives  the 
creditors  all  the  information  in  regard  to  his  condition  which  they 
ought  to  have  in  order  to  determine  whether  or  not  to  accept  the 
terms  of  the  deed  and  to  release  what  it  does  not  provide  for.  Unless 
a  d^ed  requiring  such  a  release  does  do  this,  the  law  pronounces  it 
invalid  and  void.  Gordon  v.  Cannon,  18  Grat.  388.  The  defendants 
did  not  make  a  deed ;  but,  while  giving  out  by  their  circular  letter 
that  they  were  dedicating  all  their  assets  to  the  purposes  of  the  com* 
promise,  they  now  themselves  say  in  their  answer  that  they  withheld 
a  considerable  amount  of  money  in  cash,  and  paid  off  various  debts 
of  honor  in  full.  Instead  of  imparting  this  information  in  their  cir- 
cular of  June  18th  to  their  creditors,  they  withheld  it  from  them, 
stating  that  they  gave  no  preferences.  Here  again  they  did,  without 
executing  a  deed,  what,  if  they  had  done  it  in  executing  one,  would 
have  rendered  the  deed  fraudulent  and  void.  The  statement  of  their 
condition  in  the  circular  letter,  instead  of  imparting  true  information 
to  the  creditors,  not  only  suppressed  the  fact  just  alluded  to,  but  was 
otherwise  exceedingly  deceptive.  Most  probably  this  latter  deception 
was  not  intentional.  Debtors  usually  victimize  themselves  more 
than  their  creditors  in  their  estimates  of  their  own  pecuniary  condi- 
tion. The  real  fact  was  that  the  defendants  were  too  far  gone  in 
irretrievable  insolvency  to  have  honestly  continued  their  business. 
Every  sale  they  have  since  made,  every  dollar  they  have  since  paid 
out,  has  been  more  or  less  prejudicial  to  the  interests,  and  has  been 
positively  violative  of  the  rights  of  their  creditors.  When  goods  in 
trade  are  once  dedicated  to  the  payment  of  creditors;  when  the  char- 
acter of  a  positive  and  express  trust  is  once  imparted  to  assets  by 
the  debtor's  act,  whether  by  deed  or  otherwise, — ^then  any  dealing 
thereafter  with  them  by  the  debtor  is  improper  in  itself,  and  fraudu- 
lent in  the  eye  of  the  law. 

Here  was  the  case  of  a  firm  hopelessly  insolvent, — ^insolvent  be- 
yond their  own  belief,  and  beyond  the  representations  they  made  to 
creditors  in  proposing  a  composition.  Here  was  the  case  of  a  firm 
making  a  proposition  of  compromise  without  preferencesi  which  im- 
plied and  from  which  the  law  presumed  that  they  were  offering  to 
dedicate  all  their  effects  to  its  fulfillment,  yet  withholding  large  cash 
means^  and  paying  off  in  full  with  this  cash  a  portion  of  thek  credit- 
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0TB,  after  most  of  th&  others  had  accepted  their  proposition  Tehich 
promised  no  preferences,  and  while  it  was  pending  for  the  accept- 
ance of  the  rest.  Here  was  the  case  of  a  firm  which,  after  dedicat- 
ing and  being  presumed  by  law  to  have  dedicated  all  their  effects  as 
a  trust  fund  to  the  payment  of  all  their  debts  pro  rata,  yet  going  on 
with  the  business  as  if  the  property  was  still  their  own,  paying  off 
debts  in  full,  and  subjecting  an  exceedingly  perishable  trust  fund  to 
the  hazards  and  losses  of  a  business  which  had  brought  them,  while 
in  good  credit,  to  hopeless  bankruptcy. 

On  the  case  thus  presented  to  the  court  the  crucial  question  is 
whether  equity  has  any  remedy  for  such  a  state  of  things.  The  com- 
plainants in  this  cause  are  the  largest  creditors  of  the  defendants. 
The  proposition  of  Juno  18,  1884,  is  still  open  to  their  acceptance. 
They  would  be  willing  to  accept  if  any  security  were  offered  that  the 
promise  to  pay  50  per  cent,  would  be  fulfilled.  In  the  absence  of 
such  security  they  would  still  be  willing  to  accept,  if  by  deed  of  as- 
signment the  assets  of  the  defendants  were  set  apart  out  of  the  con- 
trol of  defendants  and  appropriated  to  the  payment  of  the  claims  of 
creditors.  They  complain  that  they  are  secured  in  neither  of  these 
forms;  and  they  pray  for  an  injunction  and  the  appointment  of  a 
receiver  as  the  only  means  left  of  intercepting  these  funds  from  waste 
and  dissipation,  and  of  securing  them  for  distribution  pro  rata  among 
creditors. 

The  bill  in  this  case  is  addressed  to  the  condition  of  things  vrhvSh 
has  been  described.  It  is  not  a  bill  such  as  a  creditor  usually  files 
in  his  own  interest  for  setting  aside  an  assignment  on  the  ground 
.  that  it  was  made  to  hinder,  delay,  and  defraud  creditors.  In  almost 
all  the  states  of  the  Union  a  bill  for  that  purpose  can  only  be  brought 
by  a  creditor  who  has  obtained  a  judgment  or  decree  for  his  claim. 
In  such  a  case,  the  grantee  in  the  deed  complained  of  has  a  lien  by 
force  of  his  deed,  and  the  courts  refuse  to  allow  this  deed  to  be  as- 
sailed except  by  a  creditor  whose  claim  is  equally  as  well  authenti- 
cated. This  creditor  is  required  to  have  established  a  lien,  and  to 
show  that  he  is  without  power  to  make  it  good,  before  assailing  the 
deed  of  his  debtor.  His  bill  is  "in  execution"  of  his  judgment  or 
decree.  Even  such  a  creditor  is  not  permitted  to  set  aside  the  deed 
except  upon  proof  not  only  that  it  is  fraudulent,  but  that  the  grantee 
had  notice  of  the  fraud  at  the  time  of  receiving  it.  If  he  can  show 
these  facts,  then  the  creditor,  in  the  decree  setting  aside  the  deed,  is 
paid  his  full  claim  out  of  the  property  fraudulently  converted  in  pref- 
erenca  to  other  creditors.  I  fuUy  concur  in  all  the  propositions  of 
law  announced  by  counsel  for  defendants  in  respect  to*  bills  of  this 
character  brought  by  individual  creditors,  in  their  individual  interest, 
praying  relief  for  themselves  individually.  As  against  such  creditors 
the  assignment  of  a  debtor  is  good,  whether  giving  preferences  or 
not,  if  made  bona  fide,  and  if  free  from  provisions  from  which  the  law 
in  its  policy  presumes  fraud. 
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But  in  the  present  case  the  creditor  asserts  no  indivldaal  lien, 
claims  no  individual  preference,  and  sues  for  all  creditors.  It  is  a 
creditors'  bill,  sometimes  called  an  omnibns  bill,  being  a  bill  for  all. 
It  is  not  directed  at  property  alone,  or  property  fraodulently  appro- 
priated within  the  purview  of  the  statute  of  Elizabeth ;  but  it  is  di- 
rected at  all  the  assets  of  the  defendants,  as  well  that  existing  in  the 
form  of  tangible  property  as  that  in  the  form  of  open  accounts,  notes 
due,  and  choses  in  action  generally,  for  the  ingathering  of  which  a 
receiver  is  necessary.  Mr.  Wait,  citing  abundant  authority,  says  of 
such  a  bill : 

"It  may  be  asked  in  what  respects  a  creditors'  bill  differs  from  an  ordinary 
bill  in  equity  prosecuted  to  cancel  a  con  vinous  conveyance.  The  answer  is 
that  the  creditors'  bill  is  broader  and  more  effectual  in  its  operation  and  re- 
sults. The  ordinary  bill  in  equity  is  generally  brought  to  unravel  some  par- 
ticular transaction  and  to  annul  some  particular  conveyance.  A  creditors' 
bill  is,  on  the  other  hand»  usually  in  the  nature  of  a  bill  of  discovery,  and 
more  extended  in  its  results;  not  only  does  it  reach  property  described  therein, 
but  by  means  of  this  remedy  every  species  of  assets  and  even  debts  due  the 
debtor,  of  which  the  creditor  knows  nothing,  may  be  reached  through  the  in- 
strumentality of  a  receiver  and  applied  to  the  claim."  Wait,  Fraud.  CJonv. 
103,  104,  and  note. 

In  2  Barb.  Gh.  Pr.  149,  (a  work  written  under  the  eye  and  under 
the  correcting  hand  of  Chancellor  Walwoeth,  and  as  useful  as  au- 
thoritative,) the  author  describes  a  creditors*  bill  as  "a  suit  brought 
i9t  the  administration  of  assets,  to  reach  property  fraudulently  dis- 
posed of,  etc.  The  bill  in  such  cases  is  filed  in  behalf  of  the  com- 
plainant and  all  others  standing  in  a  similar  relation,  who  may  come 
in  under  such  bill,  and  the  decree  to  be  made.  It  niay  be  filed  by 
simple  contract  creditors,  and  does  not  require  a  judgment  to  have 
been  obtained." 

It  is  true  that  creditors'  bills  are  usually  employed  to  settle  up  de- 
cedent or  other  estates,  and  to  prevent  a  multiplicity  of  suits  by  cred- 
itors, each  eager  to  establish  by  suit  a  priority  of  lien  upon  the  as- 
sets out  of  which  he  is  to  be  paid.  But  there  is  no  principle  of  equity 
which  confines  these  suits  to  any  one  class  of  cases.  As  society  ad- 
vances, and  its  methods  of  business  undergo  change,  equity  will  adapt 
its  relief  to  the  changed  condition  of  things.  This  is  an  old  principle 
of  equity.  Indeed,  equity  jurisprudence  originated  in  the  necessity 
of  applying  new  remedies  to  evils  previously  unknown  to  the  law. 

The  case  we  are  now  dealing  with  is  novel  and  peculiar;  but  the 
present  proceeding  is  as  old  as  equity  itself.  This  is  not  a  bill  to  set 
aside  a  deed.  It  is  true  that  the  dedication  of  assets  which  has  been 
mentioned  is  objectionable  in  the  particulars  I  have  heretofore  de- 
scribed; and  this  bill  may  be  considered  as  one  brought  under  sec- 
tion 2  of  chapter  175  of  the  Code  of  Virginia  to  set  it  aside,  that  pro- 
vision of  the  Code  allowing  bills  of  the  sort  to  be  brought  by  creditors 
who  have  not  obtained  judgment  or  decree,  and  have  not  established 
specific  liens.    But  while  in  this  view  of  the  case  I  feel  perfectly  saf^ 
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on  the  score  of  jurisdiction,  I  prefer  to  regard  the  present  bill  as  a 
creditors'  bill  of  the  kind  described  by  the  text  writers  Mr.  Wait  and 
Mr.  Barbour. 

It  was  such  a  bill  as  this  that  was  filed  in  the  case  of  Finney  v. 
Bennett,  27  Grat.  365.  The  assets  there  administered  were  those  of 
an  insolvent  bank  owing  several  classes  of  creditors.  The  case  was 
decided  in  circuit  court  by  Judge  Winofield,  who,  in  answer  to  ob- 
jections of  jurisdiction  similar  to  those  urged  in  the  case  at  bar,  de- 
livered an  opinion  which  was  adopted  as  its  own  by  the  supreme 
court  of  appeals  of  Virginia  when  the  case  was  taken  there.  He  as- 
similated the  suit  to  a  creditors'  bill  brought  against  the  estate  of  a 
decedent  insolvent  debtor  in  the  hands  of  his  personal  representative. 
If  creditors  were  left  to  sue  individually,  each  would  obtain  a  prefer- 
ence, to  be  paid  in  full  according  to  the  dates  of  their  respective  judg- 
ments, a  few  getting  their  whole  debt,  many  getting  nothing  at  all. 
The  object  of  the  bill  was  to  prevent  such  a  scramble  and  to  secure 
a  pro  rata  distribution  to  all.    The  court  said : 

'*But  it  may  be  objected  there  is  no  precedent  for  such  a  case.  Concede 
this.  Yet  it  does  not  follow  that  when  a  case  arises  which  comes  within  the 
principles  of  its  constitution  and  ordinary  jurisdiction,  the  court  ought  not 
to  take  cognizance  of  it  because  it  is  a  new  case  and  not  to  be  found  in  the 
reports.  ♦  *  *  An  eminent  recent  chancellor  of  England  has  declared 
that  *  it  is  the  duty  of  every  court  of  equity  to  adapt  its  practice  and  course  of 
proceedings,  as  far  as  possible,  to  the  existing  state  of  society;  and  to  apply 
its  jurisdiction  to  all  new  cases  which,  from  the  progress  daily  making  in  the 
affairs  of  men,  must  certainly  arise.'  Lord  Cottunqham,  [Taylor  v,  Sal- 
won,]  4  Mylne  &  C.  141." 

The  supreme  court  of  appeals  of  Virginia  expressed  its  entire  con- 
currence in  this  opinion,  and  adopted  it  as  its  own,  adding:  "What 
more  suitable  case  could  there  be  for  a  creditors'  bill,  and  the  appli- 
cation of  the  rule  of  equity,  that  'equality  is  equity'?  If  there  be 
no  case  directly  in  point,  it  is  the  province  of  a  court  of  equity  to 
provide  suitable  and  adequate  remedy  for  such  a  case;"  and  the  court 
repeated  the  quotation  from  Lord  Cottinoham.  It  also  cited  Ogilvie 
y.  Knox  Ins.  Co.  22  How.  380,  in  which  the  United  States  supreme 
court  held  that  a  court  of  equity  may,  at  the  suggestion  of  creditors 
that  a  corporation  is  insolvent,  administer  its  assets  by  a  receiver, 
and  thus  collect  all  subscriptions  or  debts  due  the  corporation. 

We  are  not,  therefore,  without  precedent  for  the  present  suit.  This 
is  not  merely  a  creditors'  bill  praying  injunction,  receiver,  and  pay- 
ment of  all  creditors  pro  rata,  but  is,  as  to  complainants,  a  bill 
founded  upon  a  particular  equity  entitling  them  to  a  standing  in 
court.  The  bill  would  have  been  the  same  as  many  others  with  which 
the  courts  are  every  day  occupied,  if  the  defendants  had  done  by  deed 
what  they  are  doing  without  deed.  If  in  the  case  of  a  deed  the  court 
would  have  interposed  to  prevent  the  acts  of  defendant,  how  can  it 
be  contended  that  the  mere  absence  of  a  deed  deprives  it  of  jurisdic- 
tion and  divests  complainants  of  a  redress  which  a  court  of  equity 
v.2lF,no.lO— 89 


Digitized  by 


Google 


616  FEDERAL  BEPOBTEB. 

only  can  give  ?  It  is  an  old  principle  that  a  court  of  equity  will  in^ 
terpose  to  prevent  what  it  would  afterwards  undo.  Boberts,  Fraud. 
Gonv.  520.  If  defendants,  by  doing  without  making  a  deed  what 
equity  would  undo  if  a  deed  had  been  made,  can  thereby  deprive 
equity  of  jurisdiction,  then  creditors  would  be  at  the  mercy  of  fraud- 
ulent debtors,  and  the  courts  would  be  set  at  defiance.  Aside  from 
this  view,  complainants  have  special  equities  in  this  ease.  They  are 
the  largest  creditors  of  defendants.  They  have  no  security  that  if 
they  accept  the  proposition  of  compromise,  which  they  are  willing  to 
do,  its  terms  will  be  complied  with.  Defendants  offer,  and  T^  presume 
can  give,  no  security,  either  in  the  persons  of  indorsers  or  in  any 
other  form,  that  they  will  fulfill  their  part  of  the  compromise.  Not* 
withstanding  this  inability,  they  are  themselves  administering  the 
assets  which  they  have  dedicated  to  their  creditors,  and  in  a  manner 
necessarily  involving  waste,  and  incompatible  with  the  purposes  of 
the  trust.  They  offer,  and  I  presume  can  give,  no  bond  for  properly 
administering  these  trust  assets.  •There  is  but  one  mode  in  which 
complainants  can  insure  the  application  of  these  assets  to  the  pur- 
poses of  the  trust  imposed  upon  them,  and  that  is  by  the  interven- 
tion of  the  court  through  the  instrumentality  of  a  receiver  and  an  in- 
junction. This  is  what  they  ask.  Is  not  the  court  bound  to  give 
them  the  security  of  a  responsible  and  judicial  administration  of  the 
trust  fund  ? 

It  is  laid  down  as  a  general  principle  that  if  a  trustee  becomes 
insolvent  and  compounds  with  his  creditors  he  may  be  removed;  and 
this  is  on  the  ground  that  the  cestui  que  trust  has  a  right  to  have  the 
trust  administered  by  responsible  trustees.  1  Perry,  Trusts,  §  279. 
A  man  who  has  a  common  interest  with  others  in  a  trust  fund  or 
trust  estate,  is  entitled  to  sue  on  behalf  of  himself  and  others  for  the 
protection  of  the  property  by  injunction,  when  the  property  is  in  the 
hands  of  an  insolvent.  Kerr,  Inj.,  citing  Scott  v.  Becker j  4  Price, 
S46.  When  the  act  complained  of  would,  if  done,  be  irremediable, 
the  court  will  interfere  as  a  matter  of  course,  and  take  property  out 
of  the  hands  of  irresponsible  parties  misapplying  it.  A  biU  will  lie 
and  injunction  be  granted  in  the  case  of  a  surviving  partner  who  is 
embarrassed  and  is  misapplying  the  funds,  to  restrain  him  from  dis- 
posing of  the  assets.  Hartz  v.  Schrader,  8  Ves.  318.  In  this  case 
the  injunction  was  given  but  a  receiver  refused.  In  the  similar  case 
of  Read  v.  Bowers,  4  Brown,  Ch.  441,  an  injunction  was  granted 
and  a  receiver  appointed.  There  was  no  question  of  the  jurisdiction 
of  equity  to  interfere  in  either  case. 

On  the  whole,  I  have  no  doubt  of  the  power  of  the  court  to  enter- 
tain this  bill,  and  to  grant  the  relief  for  which  it  prays.  I  think, 
also,  there  is  necessity  for  the  intervention  of  the  court  in  this  mat- 
ter by  granting  a  preliminary  injunction,  and  by  appointing  a  re- 
ceiver; and  I  will  so  decree. 
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Goldsmith  v.  Smith  and  others,  substituted  for  Baloh  and  another. 

{Circuit  Courts  D,  Oregon.    September  8, 1884.) 

L  Ejbctmbnt. 

The  action  of  ejectment,  as  defined  and  regulated  by  the  Oregon  Code  of 
Civil  Procedure,  e,  4,  tit.  1,  is  a  possessory  action,  and  although  the  estate 
or  Interest  of  the  parties  in  the  premises  may  be  ascertained  by  the  verdict 
therein,  yet  the  plaintiff  can  only  have  judgment  for  the  possession  wrongfully 
withheld  from  him,  with  damages  for  such  detention  and  costs ;  and  the  defend- 
ant can  only  have  judgment  for  costs. 

2.  Same—Between  Tenants  in  Common. 

A  co-tenant  cannot  maintain  this  action  against  his  co-tenant  unless  the 
'  possession  is  actually  and  wrongfully  withheld  from  him,  or  his  right  thereto 
wholly  denied. 

3.  Oo-Tenants— Adysbsb  Claim  bt  One  against  the  Other. 

Where  a  co-tenant  is  in  possession,  and  another  co-tenant  claims  an  ^estate 
or  interest  in  the  premises  held  in  common,  adverse  to  him,  his  remedy  is  bv  a 
suit  in  equity  for  the  purpose  of  determining  such  adverse  claim,  as  proviaed 
in  section  500  of  the  Oregon  Code  of  Civil  Procedure. 

Action  to  Becover  Beal  Property.  Motion  for  judgment  on  the 
pleadings. 

This  action  is  brought  by  the  plaintiff^  a  citizen  of  New  York,  to 
recover  the  possession  of  the  undivided  f  of  the  £.  ^  of  the  donation 
of  Danford  Balch,  the  same  being  claim  58,  and  parts  of  sections  28, 
29,  32,  and  33,  in  township  1 N.,  of  range  1  E.  of  the  Wallamet  merid- 
ian, and  situate  in  the  county  of  Multnomah  and  state  of  Oregon. 
The  plaintiff  alleges  that  he  is  the  owner  in  fee  of  an  undivided  five- 
eighths  of  the  premises,  and  as  such  entitled  to  the  possession  thereof, 
and  that  from  October  4,  1870,  to  December  31,  1888,  "the  plain- 
tiff, his  predecessors  and  grantors,  were  seized  of  the  said  premises 
so  owned  by  him,  and  in  the. actual  and  adverse  possession  thereof." 

The  action  is  brought  against  John  Balch  and  Alexander  Hamil- 
ton, citizens  of  Oregon,  and  the  persons  in  the  actual  possession  of 
the  property  at  the  time.  The  complaint  alleges  that  they,  or  those 
under  whom  they  claim,  are  the  owners  of  one  undivided  eighth  of 
the  premises,  and  that  on  December  31,  1883,  the  said  defendants, 
denying  the  right  and  title  of  the  plaintiff  to  three  of  the  said  five 
eighths,  entered  into  and  took  possession  of  the  same,  and  ousted 
plaintiff  from  the  said  three-eighths,  and  are  now  in  the  actual  pos- 
session of  the  same,  denying  the  right  and  title  of  the  plaintiff  thereto, 
and  unlawfully  and  wrongfully  withhold  the  possession  of  the  said 
undivided  three-eighths  of  said  land  from  the  plaintiff."  Wherefore, 
they  pray  "judgment  against  the  defendants  for  the  possession  of 
said  three  of  said  undivided  five  eighths." 

The  defendants  Balch  and  Hamilton  answered,  alleging  that  they 
were  in  possession  of  the  premises,  in  common  with  the  plaintiff,  as 
tenants  of  certain  parties  named  Smith,  Gilliland,  Hamilton,  Dickin- 
son, and  Walker,  and  on  the  same  day  said  parties  applied  to  the 
court  to  be  made  defendants  in  the  action,  in  place  of  said  tenants. 
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as  provided  in  section  314  of  the  Code  of  Civil  Frooedure»  which  ap- 
plication was  allowed. 

Afterwards,  these  parties  answered  the  complaint  severally,  setting 
forth  the  undivided  interest  of  each  in  the  premises,  which  in  the  ag- 
gregate amounts  to  four-eightbs  of  the  same.  They  also  ^eny  that 
the  plaintiff  is  the  owner  of  more  than  one-half  of  the  premises,  or 
that  he  is  entitled  to  the  exclusive  possession  of  any  part  thereof,  or 
that  they  ever  ousted  the  plaintiff  from  three-eighths  or  any  portion 
of  th^  premises,  or  withheld  the  possession  thereof  from  him;  and 
allege  that  they  and  the  plaintiff  are  tenants  in  common  of  the  prem- 
ises, and  as  such  are  in  the  possession  thereof. 

On  the  argument  of  the  motion  counsel  for  the  plaintiff  contended 
that  section  324  of  the  Code  of  Civil  Procedure  should  be  construed 
BO  as  to  allow  a  tenant  in  common  to  maintain  an  action  against  his 
co-tenant  when  the  latter  has  simply  denied  the  extent  of  his  estate 
or  interest  in  the  premises  owned  in  common ;  while  the  counsel  for 
the  defendants  insisted  that  the  section  was  only  applicable  to  an  ac- 
tion at  law  to  recover  possession  of  real  property,  which  could  only 
be  maintained  according  to  it  when  the  right  of  the  co-tenant  plain- 
tiff to  the  "possession"  of  the  premises  was  wholly  denied  by  the 
defendant.     The  section  reads  as  follows : 

''In  an  action  for  the  recovery  of  dower  before  admeasurement,  or  by  a 
tenant  in  common  of  real  property  against  a  co-tenant,  the  plaintiff  shall  show, 
in  addition  to  the  evidence  of  his  right  of  possession,  that  the  defendant  either 
denied  the  plaintiff's  right,  or  did  some  act  amounting  to  such  denial.'' 

This  section  is  derived  from  the  Bevised  Statutes  of  New  Tork,  pt. 
3,  €.  5,  §  27,  in  which  it  is  provided  that  in  an  action  of  ejectment 
between  tenants  in  common,  the  plaintiff,  "in  addition  to  all  other 
evidence  which  he  may  be  bound  to  give,"  shall  prove  "that  the  defend- 
ant actually  ousted"  him,  "or  did  some  other  act  amounting  to  a  total 
denial  of  his  right  as  such  co-tenant." 

In  the  draught  of  the  New  Tork  Code  of  Civil  Procedure,  reported  De- 
cember 31,  1849,  the  commissioners  took  this  section  and  made  it, 
in  a  modified  form,  section  890  of  such  draught,  placing  it  in  a  title 
relating  to  "actions  to  determine  conflicting  claims  to  real  property," 
under  which  it  was  intended  that  both  legal  and  equitable  rights  and 
claims  to  real  property  might  be  prosecuted  and  determined.  The 
modification  consisted  in  extending  the  section  to  actions  "for  the 
recovery  of  dower  before  admeasurement,"  and  providing  that  the 
plaintiff  who  claims  as  a  cotenant  must  "show,  in  addition  to  the 
evidence  of  his  right,  that  the  defendant  either  denied  the  plaintiff's 
right  or  did  some  act  amounting  to  such  denial. " 

Subsequently,  in  1862,  the  section  was  incorporated  in  the  Oregon 
Code  of  Civil  Procedure  as  section  324  thereof,  and  is  a  part  of  title  1  of 
chapter  4,  relating  exclusively  to  actions  at  law  "to  recover  the  pos- 
session of  real  property,"  with  the  addition  of  the  words  "of  posses- 
sion" inserted  after  the  words  "evidence  of  his  right." 
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The  CSode  also  provides  (chapter  5,  tit.  8,  §  600)'for  the  determi- 
nation of  '^adverse  olaims  to  real  property"  by  a  suit  in  eqaity.  Th6 
section  reads  as  follows : 

''Any  person  in  possession,  by  himself  or  his  tenant,  of  real  property,  may 
maintain  a  suit  in  equity  against  another  who  claims  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining  such  daim^  estate,  or 
interest/' 

George  H.  WiUiams  and  James  K.  Kelly,  for  plaintiff. 

P.  L.  Willis  and  James  F.  Watson,  for  defendants. 

Before  Fibld  and  Deadt,  JJ. 

FiBLD,  Justice.  This  is  a  motion  for  judgnient  that  the  complaint 
be  dismissed,  and  that  the  defendants  recover  costs  and  disburse- 
ments, on  the  ground  that  the  complaint  ''does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  It  is  in  fact  an  attempt  to  obtain, 
by  motion  after  answer,  the  benefit  of  a  demurrer  to  the  complaint, 
which  must  be  regularly  presented  before  answer.  It  can  only  be 
filed  subsequently  upon  leave  of  the  court  and  a  withdrawal  of  the 
answer.  The  motion,  therefore,  in  the  form  in  which  it  is  presented, 
must  be  denied.  But  as,  by  the  pleadings,  it  appears  that  the  plain- 
tiff has  presented  his  case  upon  the  theory  that  one  co-tenant  of 
real  property,  in  possession,  can  maintain  ejectment  against  another 
co-tenant,  also  in  possession,  if  the  extent  of  the  plaintiff's  interest  is 
denied,  it  may  not  be  improper  to  call  the  attention  of  counsel  to 
matters  which  are  essential  to  the  maintenance  of  the  action,  and 
consequently  to  the  allegations  of  the  complaint. 

The  action  of  ejectment  is  primarily  for  the  possession  of  the  prop- 
erty in  controversy,  the  right  to  which  may  depend  upon  the  owner- 
ship of  the  property,  or  a  contract  with  the  owner  for  the  use  of  it, — 
a  letting  of  it  by  him  to  the  plaintiff.  There  must  be  in  the  plain- 
tiff a  present  right  of  possession,  which  is  withheld  by  the  defendant. 
Code  Civil  Proc.  §  318. 

Now,  each  tenant  in  common  has  an  equal  right  to  the  possession 
of  the  whole  and  of  every  part  of  the  common  property.  If  a  tenant 
in  common  is  in  possession  of  any  interest,  no  matter  how  small,  he 
is,  in  law,  in  possession  of  the  whole  property.  Therefore,  no  tenant 
in  common,  in  possession,  can  maintain  ejectment  against  a  co-tenant 
also  in  possession.  In  such  case  he  already  has  all  that  a  judgment 
in  his  favor  could  give  him.  To  sustain  such  an  action  the  co-tenant 
plaintiff  must  be  entirely  excluded  from  the  possession. 

The  statute  (section  324  of  the  Code  of  Civil  Procedure)  does  not 
change  this  rule  of  the  common  law;  it  only  changes  the  proof  of 
ouster,  or  rather  makes  a  denial  of  the  plaintiff's  right  of  possession 
the  equivalent  of  actual  ouster,  so  as  to  authorize  a  recovery  upon 
proof  of  such  denial,  when  his  right  is  otherwise  established. 

In  the  case  at  bar  the  complaint  alleges  that  the  plaintiff  is  the 
owner  of  five  undivided  eighths  of  the  premises  described,  and  was 
in  their  actual  and  adverse  possession  for  a  period  exceeding  13 
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years, — ^from  October*,  1870,  to  December  81,  1888, — ^that  on  this 
last  date  the  defendants  entered  upon  three  of  these  five  eighths 
and  excladed  him  from  them,  and  withholds  them  from  him;  and 
that  the;  are  the  owners  of  one  undivided  eighth.  There  is  no  al- 
legation that  the  plaintiff  has  ever  been  dispossessed  of  the  remain- 
ing two  of  the  five  undivided  eighths.  The  necessary  presumption, 
therefore,  is  that  he  is  still  in  their  possession.  Being  in  possession 
as  such  owner,  h^  is  in  possession  of  the  whole  premises,  under  the 
law  which  governs  the  rights  of  tenants  in  common.  So,  as  the 
complaint  now  stands,  the  plaintiff  cannot  upon  its  aUegations  re- 
cover in  ejectment.  The  allegation  of  ownership  of  the  five-eighths 
must  be  reduced  to  that  of  three-eighths;  or  the  ouster — that  is,  the 
denial  of  the  plaintiff's  right  by  the  defendants — must  be  alleged  to 
extend  to  the  whole  five-eighths*  If,  therefore,  the  present  action 
is  to  be  continued,  the  complaint  must  be  amended  in  this  form. 
But  if  the  fact  be  as  stated,  that  the  plaintiff's  right  to  three  of  the 
five  eighths  is  only  denied,  and  he  continues  in  possession  as  the 
owner  of  two-eighths,  while  the  defendants  are  admitted  to  be  the 
owners  of  one-eighth,  the  plaintiff*s  remedy  to  determine  the  validity 
of  the  defendants'  right  to  the  disputed  three>eighths  is  in  equity, 
under  the  statute,  (Or.  Code  Civil  Froc.  §  500,)  authorizing  suits 
for  the  determination  of  estates  claimed  adversely  to  the  owner. 
Being  in  possession  by  his  co-tenancy,  the  plaintiff  can  insist  that 
the  defendants  disclose  their  alleged  adverse  interest,  and  call  upon 
the  court  to  pass  upon  its  validity.  In  this  way  the  interests  and 
claims  of  the  defendants,  as  against  the  plaintiff,  can  be  fully  deter- 
mined. 

While  the  motion,  as  presented,  is  denied,  the  plaintiff  can  have 
leave  to  amend  his  complaint  as  suggested,  the  defendants  having 
the  right  to  answer  anew,  or  he  can  withdraw  the  present  action  and 
institute  a  suit  in  equity.     Motion  denied. 

Deadt,  J.  I  concur  with  the  circuit  justice,  but  wish  to  add  that 
this  motion  is  anomalous,  and  will  not  lie  under  any  circumstances. 
It  is  made  by  the  defendant,  and  is  for  ''judgment  on  the  pleadings," 
— ^the  pleadings  being  the  complaint  and  answer.  But,  as  a  judg- 
ment on  the  pleadings  cannot  be  given  on  the  pleading  of  the  party 
moving  for  it,  unless  the  truth  of  the  allegations  therein  is  admitted 
by  the  subsequent  pleading  or  silence  of  the  adverse  party,  this  is 
really  a  motion  by  the  defendant  for  a  judgment  on  the  complaint. 
Now,  there  can  be  no  judgment  for  the  defendant  on  the  complaint 
except  upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  objection  or  question  can  only  be 
made  by  demurrer.  So  that  if  the  defendant  had  made  this  motion 
before  answer,  still  it  would  not  lie.  But  the  motion  is  also  singular 
in  the  nature  of  the  judgment  it  asks — "that  the  plaintiff's  complaint 
be  dismissed."  A  bill  or  suit  in  equity  is  said  to  be  "dismissed" 
when  finally  disposed  of  adversely  to  the  plaintiff  therein;  and  un« 
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less  the  decree  of  dismissal  is  declared  to  be  ''without  prejudice,''  it 
is  a  bar  to  any  further  litigation  of  the  matter  between  the  parties; 
But  an  action  at  law  is  disposed  of  either  by  a  judgment  for  the 
plaintiff,  or  in  bar  of  its  maintenance,  or  of  nonsuit.  By  either  the 
first  or  second  one  the  cause  of  action  is  determined  and  the  action 
brought  to  an  end ;  but  by  the  third  the  action  only  is  ended  or  dis- 
posed of,  and  another  may  be  brought  upon  the  same  cause. 

This  judgment  of  nonsuit  can  only  be  obtained  on  motion  of  the 
defendant  before  trial,  because  of  the  failure  of  the  plaintiff  to  ap- 
pear  for  trial,  or  by  consent.  The  form  of  it  is  "that  the  plaintiff 
take  nothing  by  his  writ  or  action,  and  that  the  defendant  go  hence 
without  day;"  and  the  effect  of  it,  under  the  Code,  is  to  dismiss  the 
action.     See  Code  of  Giyil  Procedure,  c.  2,  tit.  11. 

But  a  ''motion"  to  dismiss  "a  complaint,"  whether  at  law  or  in 
equity,  will  not  lie  under  any  circumstances;  and  it  proceeds  upon 
a  total  misconception  of  the  nature  of  legal  procedure,  both  under  the 
Code  and  at  common  law. 


United  States  v.  Hunteb.^ 

{Oireuit  Cowt,  E.  J).  MissourL    Beptember  16,  ISSi. 

Indian  Lands— Nbootiating  Lease  op,  not  an  Offense— Rev.  St.  |  2116. 

it  is  not  an  offense,  within  the  meaning  of  section  2116  of  the  Revised  Stat* 
ntes,  to  negotiate,  without  authority  frpm  the  United  States  government,  a 
lease  of  lands  for  grazing  purposes,  from  an  Indian  tribe  to  a  corporation. 

Demurrer  to  Petition. 

B.  Oraham  Frost  and  Robt.  W.  Qoode^  for  informer. 
Taylor  dt  Pollard,  for  defendant. 

Bbeweb»  J.  This  is  an  action  under  section  2116  of  the  Bevised 
Statutes  to  recover  a  penalty  of  $1,000.     The  section  is  as  follows : 

"No  purchase,  grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indian  nation,  or  tribe  of  Indians,  shall  be  of  any 
validity  in  law  or  equity,  unless  the  same  be  made  by  treaty  or  convention 
entered  into  pursuant  to  the  constitution.  Every  person  who,  not  being  em- 
ployed under  the  authority  of  the  United  States,  attempts  to  negotiate  such 
treaty  or  convention,  directly  or  indirectly,  or  to  treat  with  any  such  nation  or 
tribe  of  Indians  for  the  title  or  purchase  of  any  lands  by  them  held  or  claimed, 
is  liable  to  a  penalty  of  one  thousand  dollars.  The  agent  of  any  state,  who 
may  be  present  at  any  treaty  held  with  the  Indians  under  the  authority  of  the 
United  States,  in  the  presence  and  with  the  approl>ation  of  the  commission- 
ers Df  the  United  States  appointed  to  hold  the  same,  may,  however,  propose 
to  and  adjust  with  the  Indians  the  compensation  to  be  made  for  their  claim 
to  lands  within  such  state  which  shall  be  extinguished  by  treaty. '^ 


iBeported  by  BenJ.  F.  Rex,  Esq.,  of  tlie  St  Loals  bar. 
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The  petition  charges  thai  defendant,  not  being  employed  under  the 
authority  of  the  United  States,  attempted  to  negotiate  a  treaty  and 
convention  with  the  Cherokee  Nation  of  Indians  for  a  lease  of  cer- 
tain  lands,  by  inducing  the  principal  chief  of  the  Cherokee  Nation 
and  certain  parties,  the  directors  of  the  Cherokee  Strip  Live-stock 
Association,  to  sign  the  same.  The  lease  is  copied  in  full  in  the  pe- 
tition, and  appears  to  be  a  lease  of  6,000,000  acres  of  land  for  the 
term  of  five  years  for  grazing  purposes,  and  to  have  been  executed  by 
authority  of  the  national  council  of  the  Cherokee  Nation.  To  this 
petition  the  defendant  demurred,  and  the  question  is  whether  induc- 
ing the  execution  of  such  a  lease  is  a  violation  of  the  statute. 

This  question  does  not  necessarily  involve  the  validity  of  the  lease; 
for,  while  the  lease  may  be  invalid,  it  does  not  follow  that  inducing 
its  execution  is  a  violation  of  the  penal  laws  of  the  United  States. 
The  section  quoted,  being  a  penal  one,  is  to  be  strictly  construed. 
By  this,  of  course,  it  is  not  intended  that  the  language  should  be 
strained  so  as  to  exclude  the  act  of  the  defendant,  but  simply  that, 
giving  the  language  a  fair  and  reasonable  construction,  having  in  view 
the  plain  and  ordinary  meaning  of  the  terms  employed  and  the  evi- 
dent intent  of  congress,  the  act  of  the  defendant  must  be  clearly 
within  the  scope  of  the  prohibition.  This  compels  an  analysis  of  the 
section.  The  first  sentence  declares  that  no  purchase,  etc.,  shall  be 
of  any  validity,  in  law  or  equity,  unless  the  same  be  made  by  treaty 
or  convention  entered  into  pursuant  to  the  constitution.  The  words 
"treaty  or  convention"  are  the  significant  words  in  the  sentence. 
They  generally  mean  compacts  between  states  and  organized  com- 
munities, or  their  representatives.  This  is  the  ordinary  signification 
of  those  words, — the  first  meaning  which  is  suggested  by  their  use. 
This  is  not  doubted  as  to  the  word  ''treaty,"  and  is  scarcely  admis- 
sible of  doubt  as  to  the  word  "convention,"  when  used,  as  here,  in 
connection  with  the  word  "treaty;"  and  that  the  two  words  are  here 
used  in  that  sense  is  made  more  obvious  by  the  words  which  follow, 
''entered  into  pursuant  to  the  constitution."  Obviously,  the  lan- 
guage here  refers  to  some  public  compact  entered  into  by  the  United 
States,  or  under  the  authority  of  the  federal  constitution,  with  an 
Indian  nation  or  tribe.  Of  course,  it  must  be  borne  in  mind  that, 
while  the  Indian  tribes  and  nations  and  their  lands  are  within  the 
general  sovereignty  of  the  United  States,  yet  the  government  has 
always  recognized  a  qitasi  national  existence  on  the  part  of  each  In- 
dian  tribe,  and  has  uniformly  dealt  with  these  tribes  by  treaty.  So 
that  this  sentence  emphatically  declares  the  invalidity  of  any  pur- 
chase, lease,  or  other  conveyance  of  Indian  lands  except  through  the 
means  of  some  public  treaty.  This,  which  I  think  the  only  fair  in- 
terpretation of  the  sentence,  is  confirmed  by  the  language  in  which, 
at  the  very  inception  of  the  government,  this  matter  was  sought  to 
be  regulated  by  statute.  See  section  4,  p.  138,  vol.  1^  St.  at  Large, 
which  was  enacted  in  1700,  and  reads  as  follows : 
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"^^  And  be  It  enacted  and  declared  that  no  sale  of  lands  made  by  any  Indians, 
or  any  nation  or  tribe  of  Indians,  within  the  United  States,  whether  having 
the  right  of  pre-emption  to  such  lands  or  not,  unless  the  same  shall  be  made 
and  duly  executed  at  some  piiblio  treaty,  held  under  the  authority  of  the 
United  States." 

This  sentence  is  the  key  to  the  whole  section,  and  interprets  its 
subsequent  provisions.  The  second  sentence  contains  the  penalty. 
It  provides  that  every  person  who,  not  being  employed  under  the 
authority  of  the  United  States — that  is,  not  authorized  by  the  gen- 
eral government  to  represent  it  in  treaty  negotiations — attempts  to 
negotiate  such  treaty  or  convention, — that  is,  the  treaty  or  conven- 
tion referred  to  in  the  first  sentence,  which,  as  we  have  seen,  is  a 
public  national  compact, — is  liable  to  a  penalty,  etc.  If  this  were 
all  the  language  in  the  sentence,  there  would  be  scarcely  any  room 
for  doubt.  Obviously,  it  contemplates  the  casting  of  a  penalty  upon 
one  who  assumes  to  act  for  the  United  States,  and,  usurping  an 
authority  which  he  does  not  possess,  attempts  to  negotiate  a  na- 
tional compact  or  treaty  with  an  Indian  nation.  But  there  is  an- 
other clause  in  the  sentence  which  renders  the  question  of  more 
doubt;  that  denounces  the  penalty  on  every  person  who  attempts  to 
treat  with  any  such  nation  or  tribe  of  Indians  for  the  title  or  pur- 
chase of  any  lands  by  them  held  or  claimed.  .  This  seems  to  refer  to 
an  attempt,  by  private  contract  and  personal  arrangement,  to  obtain 
the  lands  of  an  Indian  nation.  But  what  kind  of  a  private  contract 
is  denounced?  The  description  is  not  as  broad  as  in  the  first  sen- 
tence, for  there  it  speaks  of  purchase,  grant,  lease,  or  other  convey- 
ance of  lands,  or  of  any  title  or  claim  thereto,  while  here  it  is  for 
*'the  title  or  purchase  of  any  lands."  Does  this  include  a  mere  lease 
for  grazing  purposes?  I  think  not.  A  leasehold  interest  may  be 
considered,  for  some  purposes,  a  title,  and  sometimes  the  word  "title" 
is  used  in  a  general  sense  so  as  to  include  any  title  or  interest,  and 
thus  a  mere  leasehold  interest;  but  here  it  is  the  title^  and  this» 
in  common  acceptance,  means  the  full  and  absolute  title ;  for  when 
we  speak  of  a  man  as  having  title  to  certain  lands,  the  ordinary  un- 
derstanding is  that  he  is  the  owner  of  the  fee  and  not  that  he  is  a  mere 
lessee ;  and,  this  being  a  penal  statute,  no  extended,  no  strained  con- 
struction should  be  put  upon  the  words  used  in  order  to  include  acts 
not  within  their  plain  and  ordinary  significance.  That  this  is  the  true 
construction  is  sustained  by  the  section  immediately  following,  which^ 
reads : 

''Every  person  who  drives  or  otherwise  conveys  any  stock,  or  horses, 
mules,  or  cattle,  to  range  and  feed  on  any  lands  belonging  to  any  Indian 
tribe,  without  the  consent  of  such  tribe,  is  liable  to  a  penalty  of  one  dollar  for 
each  animal  of  such  stock.'' 

This  imposes  a  penalty  on  any  one  who,  tvithout  the  consent  of  an 
Indian  tribe  drives  his  stock  to  range  and  feed  on  the  lands  of  such 
tribe.    This  implies  that  an  Indian  tribe  may  consent  to  the  use  of 
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their  lands  for  grazing  purposes,  or,  at  least,  that  if  it  does  consent  no 
penalty  attaches;  and,  if  the  tribe  may  so  consent,  it  may  express  such 
consent  in  writing,  and  for  at  least  any  brief  and  reasonable  time. 
It  was  said  by  counsel  for  the  government  that  if  a  lease  for  five 
years  can  be  sustained,  so  may  one  for  999  years,  and  thus  the  In- 
dian tribe  be  actually  dispossessed  of  its  lands.  But,  as  was  stated  in 
the  opening  of  the  opinion,  the  question  here  is  not  as  to  the  validity 
of  a  lease,  long  or  short,  but  as  to  whether  this  penal  statute  reaches 
to  the  mere  inducing  or  negotiating  of  the  lease.  For  the  reasons  I 
have  thus  given,  it  seems  to  me  that  it  cannot  be  so  interpreted;  and 
whatever  may  be  the  fact  as  to  the  validity  of  such  a  lease,  and  en- 
tering into  no  discussion  as  to  how  far  it  is  binding  on  the  Indian 
nation,  or  whether  it  could  be  set  aside  at  the  option  of  the  nation 
or  by  the  action  of  the  national  government,  I  am  of  the  opinion 
that  the  acts  charged  upon  the  defendant  are  not  within  the  scope 
of  this  penal  statute. 

Therefore  the  demurrer  to  the  petition  must  be  sustained,  and 
judgment  entered  for  the  defendant. 


In  re  Davison. 
{(Xreuit  Oaurt^  8.  D.  New  York,    September  17, 1884.) 

1.  Coubts-Martial— Thbib  Powers  as  Ck)HFARBD  with  Those  of  Civil  Courts. 

Oourts-marlial  are  lawful  tribunals  existing  bj  the  same  authoritv  as  ciFil 
courts  of  the  United  States,  have  the  same  plenary  jurisdiction  in  offenses  by 
the  law  military,  as  the  latter  courts  have  in  controversies  within  their  cog- 
nizance, and  in  their  special  and  more  limited  sphere  are  entitled  to  as  untram- 
meled  an  exercise  of  their  powers. 

2.  Saicet— AicEKABmiTT  of  Boldibbs  and  8Anx>R8  TO  Their  Jurisdiotion. 

Every  one  connected  with  the  military  or  naval  service  of  the  United  States 
is  amenable  to  the  lurisdiction  which  congress  has  created  for  their  govern- 
ment, and  while  thus  serving  surrenders  his  right  to  be  tried  by  the  civil 
courts. 

8.  Same— Within  the  Scope  of  Their  Jurisdiotiok  not  Reviewable  bt  Civn. 

COUBTS. 

Provided  a  court-martial  has  Jurisdiction  to  hear  and  determine  and  to  ren- 
der the  particular  judgment  or  sentence  imposed,  however  erroneous  the  pro- 
ceedings may  be,  they  cannot  be  reviewed  collaterally  upon  habeas  earpus. 

4.  Same— Prisoner  Pbofbblt  before  Thbic  has  not  Benefit  of  Writ  of 
Habeas  Corfub. 

A  partv  legally  in  custody,  awaiting  trial  by  court-martial,  (and  he  Is  legally 
in  custody  if  the  offense  is  one  of  which  that  tribunal  has  jurisdiction,)  cannot 
avail  himself  of  a  United  States  civil  court  in  a  habeas  corpus  proceeding. 

6.  Same— Statutory  Limitation. 

'   It  is  for  the  court-martial,  and  not  for  a  civil  court  of  the  United  States;  to 
decide  whether  the  statutory  limitation  contained  In  the  103d  article  of  war 

''     can  be  invoked  by  a  party  accused  of  desertion  to  |>rotect  him  from  punish* 

1      ment. 
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6.  8ai£B— Pabtt  Impropbklt  Enlisted— Power  of  StfcH  Ooukts. 

If  an  alleged  deserter  was  not  ever  duly  enlisted  in  the  United  States  serv- 
ice, he  is  not  amenable  to  the  jurisdiction  of  a  court-martial 

7.  MmoKiTT  OF  SoiiDiBR — Effbot  of  Rev.  St. 

The  effect  of  sections  1116,  1117,  and  1118  of  the  Revised  Statutes  is  that  the 
contract  of  enlistment  of  a  minor  under  16  years  of  age  is  void;  but  that  over 
that  age  it  is  valid,  in  the  absence  of  fraud  or  duress  as  to  him ;  but  during  his 
minority  it  is  invalid  at  the  election  of  his  parents  or  guardians. 

Appeal  from  District  Court.     See  S.  G.  4  Fed.  Bbp.  607. 

Asa  Bird  Oardner,  for  th'e  United  States,  appellant. 

Henry  Qrasse,  for  relator,  respondent. 

Wallace,  J.  This  appeal  is  brought  to  review  the  decision  of  the 
district  judge  for  the  Southern  district  of  New  York,  discharging,  upon 
a  habeas  corpus,  the  petitioner,  Davison,  from  the  custody  of  Gapt. 
Wood,  of  the  first  regiment  United  States  artillery,  commandant  of 
the  post  of  Fort  Golumbus.  It  appears  by  the  record  that  Davison 
enlisted  in  the  army  of  the  United  States  in  July,  1870,  for  the  term 
of  five  years;  deserted  while  on  furlough  in  February,  1872;  was 
arrested  as  a  deserter,  and  brought  to  Fort  Golumbus  in  October,  1880, 
and  was  held  in  the  custody  of  the  respondent  to  await  trial  by  gen- 
eral court-martial  at  the  time  the  writ  issued.  It  further  appears 
that  the  petitioner  was  but  19  years  of  age  when  he  enlisted;  that  he 
had  a  mother  living  and  dependent  upon  him  for  support,  who  never 
consented  to  his  enlistment;  and  that  during  the  entire  period  be- 
tween the  petitioner's  desertion  and  apprehension  he  was  within  the 
city  of  New  Tork.  The  petitioner's  discharge  was  claimed  on  two 
grounds:  First,  that  his  contract  of  enlistment  was  void,  and  there- 
fore he  could  not  be  held  as  a  deserter;  and,  secondly,  that  if  he  was 
a  deserter  he  was  not  amenable  to  trial,  because  more  than  two  years 
had  elapsed  since  the  commission  of  the  alleged  offense.  The  learned 
district  judge,  in  the  opinion  delivered  by  him,  placed  the  petitioner's 
right  to  a  discharge  on  the  second  ground. 

Article  of  war  103  (Bev.  St.  §  1842)  declares  that  "no  person 
shall  be  liable  to  be  tried  and  punished  by  a  general  court-martial 
for  any  offense  which  appears  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial,  unless  by  rea- 
son of  having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice  within  that  period." 
The  district  judge  reached  the  conclusion  that  the  offense  of  deser- 
tion was  complete  when  the  original  act  of  desertion  took  place;  that 
it  was  not  to  be  deemed  a  continuing  offense ;  and  that  the  facts  of 
the  petitioner's  desertion  more  than  two  years  before  his  apprehen- 
sion, and  bf  his  continued  presence  within  the  United  States,  being 
undisputed,  he  could  not  be  tried  or  punished  by  court-martial,  and 
should  therefore  be  released  from  custody. 

Upon  this  appeal  a  very  elaborate  argument  has  been  made  by  the 
counsel  for  the  military  authorities  to  show  that  the  statutory  limit- 
ation of  article  108  is  not  intended  to  apply  to  the  offense  of  deser- 
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tion;  and  if,  as  would  seem  to  be  plain,  the  offense  is  a  continuous 
one, — ^that  is,  is  repeated  completely  every  hour  and  every  moment 
the  soldier  willf ally  absents  himself  without  leave  animtis  non  rever- 
tendi, — there  is  certainly  fair  room  to  contend  that  the  two  years  do 
not  begin  to  run  until  he  returns  or  is  apprehended.  On  the  other 
hand,  if  this  construction  of  article  103  should  obtain,  it  would  ap- 
pear that  congress,  while  intending  to  shield  the  deserter  from  pun- 
ishment for  the  original  desertion,  and  possibly  for  his  persistent 
contumacy  during  a  long  period  of  yeats,  also  intended  to  subject 
him  to  punishment  for  remaining  in  a  state  of  desertion  during  the 
two  years  last  preceding  his  voluntary  return  to  service  or  his  appre- 
hension. Such  a  construction  might  lead  to  the  singularly  arbitrary 
and  apparently  useless  result  of  punishing  a  deserter  in  bis  extreme 
old  age,  when  his  return  to  military  duty  would  be  useless  and  farci- 
cal, while  exempting  him  from  criminal  accountability  for  the  fla- 
grant offense  originally  committed. 

The  conclusions  which  have  been  reached,  however,  render  it  un- 
necessary and  possibly  inappropriate  to  adjudicate  here  the  question 
thus  suggested.  It  must  be  held  that  it  is  for  the  court-martial  and 
not  for  this  court  to  decide  whether  the  statutory  limitation  can  be 
invoked  effectually  by  the  accused  to  protect  him  from  punishment. 
If  the  petitioner  was  legally  in  custody  awaiting  trial  by  court-martial 
for  a  military  offense,  this  proceeding  must  fail.  He  was  legally  in 
custody  if  the  offense  is  one  of  which  that  tribunal  has  jurisdiction. 
It  is  not  the  office  of  a  writ  of  habeas  corpus  to  anticipate  the  action  of 
the  appropriate  tribunal  by  determining,  in  advance  of  its  investiga- 
tion and  judgment,  whether  the  accused  is  innocent  or  guilty  of  the 
offense  for  which  he  is  held  for  trial,  any  more  than  it  is  to  perform 
the  functions  of  a  writ  of  error  after  a  trial  has  been  had.  Goarts- 
martial  are  lawful  tribunals  existing  by  the  same  authority  that  this 
court  is  created  by,  have  as  plenary  jurisdiction  over  offenses  by  the 
law  military  as  this  court  has  over  the  controversies  committed  to  its 
cognizance,  and  within  their  special  and  more  limited  sphere  are  en- 
titled to  as  untrammeled  an  exercise  of  their  powers.  As  is  said  in 
Ex  parte  Milligan,  4  Wall.  123:  "The  discipline  necessary  to  the 
efficacy  of  the  army  and  navy  required  other  and  swifter  modes  of 
trial  than  are  furnished  by  the  common-law  courts ;  and,  in  pursu- 
ance of  the  power  conferred  by  the  constitution,  congress  has  de- 
clared the  kinds  of  trial,  and  the  manner  in  which  they  shall  be  con- 
ducted, for  offenses  committed  while  the  party  is  in  the  military  or 
naval  service.  Every  one  connected  with  these  branches  of  service 
is  amenable  to  the  jurisdiction  which  congress  has  oreate*d  for  their 
government,  and  while  thus  serving  surrenders  his  right  to  be  tried 
by  the  civil  courtp." 

The  question  of  the  jurisdiction  of  a  general  court-martial  may 
always  be  inquired  into  upon  the  application  of  any  party  aggrieved 
by  its  proceedings,  and  so  may  that  of  every  other  judicial  tribunal; 
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bat  the  range  and  scope  of  the  inquiry  is  controlled  by  the  sanie  rales 
and  limitations  in  both  cases.  There  must  be  jurisdiction  to  hear 
and  determine,  and  to  render  the  particular  judgment  or  sentence 
imposed.  If  this  exists,  however  erroneous  the  proceedings  may  be, 
they  cannot  be  reviewed  collaterally  upon  habeas  corpus^  Ex  parte 
Kearney,  7  Wheat.  88;  Ex  parte  Watkina,  3  Pit.  193;  Ex  parte  Reed, 
100  U.  S.  13-23.  It  would  be  as  indecorous  and  as  wanton  a  stretch 
of  judicial  power  to  assume  in  advance  that  a  general  court-martial 
will  erroneously  convict  an  accused  person  of  a  military  offense,  as 
it  would  be  to  indulge  such  a  presumption  concerning  a  common-law 
court. 

The  real  inquiry  is,  therefore,  whether  the  103d  article  of  war  is  a 
statutory  inhibition  upon  the  jurisdiction  of  courts-martial  over  of- 
fenses which  appear  to  have  been  committed  more  than  two  years 
before  the  issuing  of  the  order  for  trial,  unless,  by  reason  of  the  ex- 
ception mentioned,  the  accused  shall  not  have  been  amenable  to  jus- 
tice within  that  period.  The  solution  of  this  inquiry  seems  very 
plain.  Articles  47  and  48  provide  that  any  soldier  who,  having  been 
duly  enlisted  in  the  service  of  the  United  States,  deserts  the  same, 
shall,  in  time  of  peace,  suffer  such  punishment,  excepting  death,  as 
a  court-martial  may  direct,  and  shall  be  tried  and  punished  by  a 
court-martial,  although  the  term  of  his  enlistment  may  have  expired 
previous  to  his  being  apprehended.  Although  article  103  declares 
that  no  person  shall  be  "liable  to  be  tried  and  punished"  by  a  gen- 
eral court-martial  for  an  offense  which  appears  not  to  have  been 
committed  within  the  two  years,  this  language  does  not  limit  or 
qualify  the  jurisdiction  of  the  military  tribunals,  but  prescribes  a 
rule  of  procedure  for  the  benefit  of  the  accused,  to  be  considered  and 
enforced  upon  the  trial,  in  the  exercise  of  a  jurisdiction  already  con- 
ferred. The  limitation  is  a  matter  of  defense,  which  is  to  be  enter- 
tained and  determined  like  any  other  question  involving  an  adjudi- 
cation upon  the  merits  of  the  case. 

Language  almost  identical,  declaring  that  no  person  should  be 
"prosecuted,  tried,  or  punished"  for  an  offense  not  committed  within 
two  years  before  indictment  found,  was  employed  in  the  act  of  con- 
gress of  April  30,  1790,  §  31.  In  Johnson  v.  U.  S.  3  McLean,  89, 
arising  upon  habeas  corpus,  the  court  held  that  although  it  appeared 
upon  the  record  of  conviction  that  the  offense  for  which  the  relator 
was  sentenced  was  not  committed  within  the  two  years,  no  want  of 
jurisdiction  was  apparent;  that  the  court  before  whom  he  was  tried 
had  undoubted  jurisdiction,  and  if  the  statute  was  a  bar  it  should 
have  been  pleaded.  In  U.  S.  v.  Cook,  17  Wall.  168,  the  defendant 
sought  to  avail  himself  of  the  benefit  of  the  same  statute  by  a  de- 
murrer to  the  indictment,  and  it  was  held  to  be  a  statute  of  limita- 
tions, and  not  available  to  the  defendant  by  a  demurrer. 

The  precise  question  under  consideration  was  decided  by  the  circuit 
court  for  the  district  of  California  by  Field  and  Sawyeb,  JJ.,  in  Re 
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White,  17  Fed.  Bsp.  723.  It  was  there  held,  on  a  proceeding  in  hahea$ 
corpus,  that  the  limitation  prescribed  by  article  103  is  a  matter  of 
defense,  and  that  the  court-martial  was  the  tribunal  having  jurisdic- 
tion to  try  the  charge  of  desertion,  and, to  determine  whether  the  lim- 
itation attached  or  not;  and  because  of  these  conclusions  the  court 
refused  to  discharge  the  relator,  and  remanded  him  to  be  dealt  with 
by  the  military  authorities. 

If  the  relator  was  not  duly  enlisted  in  the  service  of  the  United 
States,  he  is  not  amenable  to  the  jurisdiction  of  courts-martiaL  Not 
only  is  this  the  plain  deduction  from  the  statutory  provisions  which 
confer  jurisdiction  upon  these  tribunals,  but  such  would  be  also  the 
result  from  general  principles.  If  his  contract  of  enlistment  was 
void,  the  government  acquired  no  right  to  his  services;  he  never  be- 
came a  soldier,  and  could  not  be^a  deserter.  The  provisions  of  the 
laws  of  congress  in  force  at  the  time  of  the  relator's  enlistment,  so 
far  as  they  affect  the  point,  are  reproduced  in  sections  1116,  1117, 
and  1118,  Bev.  St.  The  antecedent  legislation  of  congress  upon 
the  subject  does  not  seem  to  afford  any  aid  in  the  construction  of 
these  sections.  The  prior  acts  are  collated  and  referred  to  in  Re 
Riley,  1  Ben.  408,  and  in  Seavey  v.  Seymour,  3  Cliff.  439;  but  there  is 
nothing  in  their  provisions,  and  no  decisions  of  federal  courts  in  con- 
struction of  them,  which  materially  assists  in  solving  the  question 
whether,  under  the  present  laws,  the  enlistment  of  a  minor  over  16 
years  of  age  is  void  at  his  election.     Section  1116  is  as  follows: 

'* Recruits  enlisting  in  the  army  must  be  effective  and  able-bodied  men,  and 
between  the  ages  of  16  and  35  years  at  the  time  of  tlieir  enlistment." 

Section  1117  enacts: 

"No  person  under  the  age  of  21  years  shall  be  enlisted  or  mustered  into 
the  military  service  of  the  United  States  without  the  written  consent  of  his 
parents  or  guardians,  provided  that  such  minor  has  such  parents  or  guardians 
entitled  to  his  custody  and  control." 

Section  1118  enacts: 

'^^o  minor  under  the  age  of  16  years,  no  insane  or  intoxicated  person,  no 
deserter  from  the  military  service  of  the  United  States,  and  no  person  who 
has  been  convicted  of  a  felony,  shall  be  enlisted  or  mustered  into  the  military 
service." 

The  reasonable  conclusion  warranted  by  these  sections  would  seem 
to  be  that  the  contract  of  enlistment  of  a  minor  under  16  years  of 
age  is  void;  but  that  if  he  is  over  that  age  it  is  valid,  in  the  absence 
of  fraud  or  duress  as  to  him,  but  during  his  minority  is  invalid  at  the 
election  of  his  parents  or  guardian. 

It  is  not  open  to  doubt  that  congress,  under  the  constitutional 
power  "to  raise  and  support  armies,"  may  provide  for  the  enlistment 
of  minors,  with  or  without  the  consent  of  their  parents,  and  may  give 
such  effect  and  conclusiveness  to  the  contract  of  enlistment  as  it  ma^ 
deem  best.  And  it  is  equally  clear  that  where  the  laws  of  congress 
authorize  the  enlistment  of  minors  no-  question  of  the  capacity  of  the 
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infant  to  eontract  can  arise.  Whenever  the  common-law  disability  is 
removed  by  statate,  the  competency  of  the  infant  to  do  all  acts  within 
the  purview  of  the  statute  is  as  complete  as  that  of  a  person  of  fall 
age.  U.  S.  V,  Bainbridge^  1  Mason,  71;  Rex  v.  Rotherfteld  Greys,  1 
Bam.  &  C.  345;  Bchouler,  Dom.  Eel.  560.  Sections  1116  and  1118 
authorize  the  enlistment  of  minors  of  the  age  of  16~ years,  and  thereby 
affirm  their  competency  to  enter  into  a  contract  with  the  government 
in  that  behalf.  And  it  seems  obvious  that  section  1117  was  not  in- 
tended for  the  beue&t  of  the  minor  or  for  his  protection,  because  it 
has  no  application  unless  he  has  a  parent  or  guardian  who  is  entitled 
to  his  custody  and  control.  If  such  minors  are  competent  to  con- 
tract, they  are  competent  to  bind  themselves  by  any  representation 
or  estoppel  that  may  be  an  ingredient  of  the  transaction  out  of  which 
the  contract  arises.  In  many  cases  the  military  authorities  have  no 
means  of  knowing  whether  the  minor  who  applies  to  enlist  has  par- 
ents or  guardians  who  are  entitled  to  bis  custody  and  control.  It  is 
not  reasonable  to  suppose  that  congress  intended  to  place  it  in  the 
power  of  a  minor  old  enough  to  perform  military  service  to  deceive 
the  military  authorities  by  representing  himself  as  of  full  age,  or  as 
without  parents,  or  as  manumitted  from  their  control,  and  to  recall 
his  representations  and  repudiate  his  contract  after  he  has  been  ac- 
cepted as  a  soldier  and  received  the  benefits  of  his  contract. 

The  provision  should  not  be  extended  to  protect  a  party  competent 
to  contract  against  the  consequences  of  his  deliberate  agreement,  or 
of  his  own  misrepresentations,  unless  the  language  plainly  requires 
such  a  construction.  The  language  is  satisfied  by  a  construction 
which  permits  the  parents  or  guardians  who  are  entitled  to  the  serv- 
ices and  custody  of  the  minor  to  intervene  and  assert  their  rights,  if 
their  consent  to  his  enlistment  has  not  been  obtained.  Several  ad- 
judications are  to  the  effect  that  under  section  1117,  or  former  laws 
of  congress  of  similar  purport,  the  contract  of  enlistment  should  be 
held  invalid  on  the  application  of  the  parents  or  guardian  of  the 
minor.  Com.  v.  Blake,  8  Phila.  523 ;  Turner  v.  Wright,  5  Phila.  296; 
Henderson  v.  Wright,  Id.  299;  Seavey  v.  Seymour,  3  Cliff.  439.  None, 
however,  are  cited  by  counsel,  or  have  met  the  attention  of  the  court, 
in  which  it  has  been  decided  that  the  minor,  if  over  16  years  of  age, 
can  assert  the  invalidity  of  his  contract.  The  case  of  Menzes  v. 
Camac,  1  Serg.  &  E.  87,  arising  under  the  act  of  March  16,  1802, 
is  directly  in  point.  The  statute  in  that  case  was  similar  in  its  pro- 
visions to  section  1117,  and  the  court  held  the  minor  bound  by  his 
contract;  that  the  parent  alone  could  assert  its  invalidity;  and  there- 
fore refused  to  discharge  the  minor  upon  habeas  corpus  at  his  own 
application. 

Several  adjudications  are  cited  to  the  effect  that  the  oath  of  the 
minor  at  the  time  of  his  enlistment  is  conclusive  upon  the  question 
of  his  age.  Some  of  these  rest  upon  the  language  of  the  statute  in 
force  at  the  time.     The  more  satisfactory  ground  for  refusing  the  dis- 
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eharge,  as  the  law  now  stands,  seems  to  be  that  the  enlistment  is  void 
only  as  to  the  parent  or  gaardian  of  the  minor. 

The  order  of  the  district  court  is  reversed,  and  the  relator  is  re- 
manded to  the  custody  of  the  officer  having  him  in  custody,  and  the 
writ  discharged. 


United  States  r.  Faleenhaineb.^ 
(Cireuit  Court,  BL  D,  Missouri,    Ideptember  16, 1884.  | 

1.  Stealino  Lettebs  from  Postal  Cab — Section  5469,  Rbv.  St..  OGseTRxnay. 

It  is  an  offense  punishable  by  imprisonment,  under  section  5469  of  the  Re- 
vised Statutes,  for  a  person  in  the  postal  service  to  steal  a  letter  from  a  postal 
car. 

2.  Same—Not  a  Felony. 

Stealing  a  letter  from  a  postal  car  is  not  a  felony. 
8.  Bahe*-Indictmeitt. 

Where  the  offense  charged  is  stealing  a  letter  containing  a  treasury  note,  it 
is  not  necessary  for  the  indictment  to  allege  the  ownership  of  the  note. 
4.  Same— Evidence. 

Where  a  postal  clerk  was  charged  with  stealing  letters  from  a  postal  car, 
and  there  was  testimony  tending  to  show  that  the  letters  stolen  were  taken 
from  a  straight  package,  which  he  had  no  right  to  disturb,  hdd,  that  evidence 
was  admissible  to  show  what  the  contents  of  the  package  was  when  it  was  re- 
ceived, and  that  the  letters  it  contained,  which  wer«  not  stolen,  were  admis- 
sible in  evidence  for  that  purpose. 

Error  to  the  District  Court  for  the  Eastern  District  of  Missouri. 

Indictment  against  a  postal  clerk  for  stealing  letters  from  a  postal 
car.  The  defendant  was  found  guilty  in  the  district  court  of  stealing 
a  number  of  letters  from  a  postal  car  as  charged,  part  of  which  con- 
tained and  are  stated  in  the  indictment  to  have  contained  two  one- 
dollar  United  States  treasury  notes  each.  The  indictment  gives  the 
names  of  the  parties  to  whom  the  letters  were  addressed,  but  does  not 
allege  the  ownership  either  of  the  letters  or  their  contents. 

WiUiam  H.  Bliss,  for  the  United  States. 

Thos.  C.  Fletcher  and  Oeo.  H.  Shields,  for  defendant. 

Bbeweb,  J.  The  defendant  was  convicted  in  the  district  court,  un- 
der section  5469  of  the  Revised  Statutes,  of  stealing  and  ticking  from 
a  postal  car  certain  letters,  and  sentenced  to  hard  labor  for  a  term  of 
two  years.  A  bill  of  exceptions  was  signed,  a  writ  of  error  allowed, 
and  the  case  is  now  in  this  court  for  review.  Several  questions  have 
been  ably  and  elaborately  argued  by  counsel.  I  shall  notice  the  most 
important. 

1.  It  is  insisted  that  the  section  prescribed  no  punishment  for  the 
offense  charged,  and  the  case  of  U.  S.  v.  Long,  10  Fed.  Bep.  879, 
decided,  by  Circuit  Judge  Pardee,  is  cited  as  authority.  With  the 
highest  respect  for  that  distinguished  judge,  I  cannot  concur  in  his 

1  Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  Bt.  Louis  bar. 
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conclnsions/  The  epeoifio  objection  is  this:  The  section  contains 
several  clauses,  each  defining  an  offense  against  the  postal  service, 
separated  from  each  other  by  a  semicolon,  and  connected  by  no  con- 
junction, copulative  or  disjdnctive,  and  the  last  clause  alone  con* 
taining  any  express  denunciation  of  penalty.  So  that  the  section 
reads  thus :  '*  Any  person  who  shall  steal  the  mail,**  etc. ;  "any  person 
who  shall  take  the  mail,"  etc.  Then,  after  several  clauses  separated 
in  the  same  manner,  the  following :  ''Any  person  who  shall,  by  fraud 
or  deception,  obtain,"  etc.,  ''shall,  although  not  employed  in  the  postal 
service,  be  punishable,"  etc.  There  is  in  this  last  clause  no  word  or 
expression  which,  in  terms,  refers  to  or  includes  the  prior  clauses, 
and  the  contention  is  that  the  penalty  is  denounced  only  on  him  who 
is  guilty  of  the  ofiPense  described  in  this  last  clause.  When  tried  by 
the  strict  letter  there  is  force  in  the  objection;  but  it  is  as  old  as  the 
Scripture  that  while  "the  letter  killetb,  the  spirit  maketh  alive,"  and 
no  better  illustration  can  be  found  than  the  present;  for  if  we  keep 
to  the  mere  narrowness  of  the  letter,  the  first  clauses,  embracing  five- 
sixths  of  the  section,  are  not  only  without  force  to  sustain  the  present 
indictment,  but  are  absolutely  dead  and  meaningless.  They  signify 
nothing,  and  congress,  instead  of  defining  these  various  offenses, 
might  as  well  have  filled  up  the  section  with  a  recitation  of  the  Greek 
alphabet.  I  do  not  think  that  the  courts  are  at  liberty  to  set  at 
naught  the  obvious  intent  of  congress,  and  thus  destroy  the  main 
body  of  this  section.  Courts  will  often  look  beyond  the  letter  to  the 
intent,  upholding  the  latter  even  at  the  expense  of  the  former.  In- 
deed, the  cardinal  canon  of  construction  is  that  the  intent  when  as- 
certained governs,  and  to  that  all  mere  rules  of  interpretation  are 
subordinate.  State  v.  Bancroft,  22  Kan.  206.  "A  thing  which  is 
within  the  intention  of  the  makers  of  a  statute,  is  as  much  within  the 
statute  as  if  it  were  within  the  letter;  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the  statute  unless  it  be  within 
the  intention  of  the  makers;  and  such  construction  ought  to  be  put 
upon  it  as  does  not  suffer  it  to  be  eluded."  Holmes  v.  Carley,  81  N. 
Y.  290;  Bac.  Abr.  St.  1,  §§  5,  10,  and  authorities  cited.  Plowden 
thus  quaintly  expresses  the  same  thought  in  his  commentary  upon  the 
case  of  Eyston  v.  Stvdd,  2  Plowd.  465 : 

''It  is  not  the  words  of  the  law,  but  the  internal  sense  of  it,  that  makes  the 
law;  and  our  law,  like  all  others,  consists  of  two  parts,  viz.,  of  body  and  soul. 
The  letter  of  the  Jaw  Is  the  body  of  the  law,  and  the  sense  and  reason  of  the 
law  are  the  soul  of  the  law, — quia  ratio  legis  est  anima  legis, — ^and  the  law 
may  be  resembled  to  a  nut,  which  has  a  shell  and  a  kernel  within;  the  letter 
of  the  law  represents  the  shell,  and  the  sense  of  it  the  kernel;  and  as  you  will 
be  no  better  for  the  nut  if  you  make  use  only  of  the  shell»  so  you  will  receive 
no  benefit  from  the  law  if  you  rely  upon  the  letter,  and  as  the  fruit  and  profit 
of  the  nut  lie  in  the  kernel  and  not  in  the  shell,  so  the  fruit  and  profit  of 
the  law  consist  in  the  sense  more  than  in  the  letter.  And  it  often  happens 
that  when  you  know  the  letter  you  know  not  the  sense,  for  sometimes  the 
sense  is  more  confined  and  contracted  than  the  letter,  and  sometimes  it  i^ 
more  large  and  extensive.  ** 
V.21p,no.l0— 40 
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Doubtless  the  letter  is  first  to  be  considered  in  order  to  determine 
the  intent  of  the  legislature,  for  the  courts  may  not  read  a  law  simply 
as  they  wish  it  should  read.  But  other  matters  may  also  be  eon- 
sidered,  and  among  them  the  evils  sought  to  be  remedied.  It  was 
resolved  by  the  barons  of  the  exchequer  in  HeydonU  Ca9e,  8  Bep.  7, 
as  follows : 

'Tor  the  sure  and  true  interpretation  of  all  statutes  in  general,  he  they 
penal  or  beneficial,  restrictive  or  enlarging  of  the  common  law,  four  things 
are  to  be  discerned  and  considered:  First,  What  was  the  common  law  before 
the  making  of  the  act?  Second,  What  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide?  Third,  What  remedy  the  parlia- 
ment hath  resolved  and  appointed  to  cure  the  disease  of  the  commonwealth. 
And,  fourth^  the  true  reason  of  the  remedy." 

In  Powlter*8  Case,  Lord  Coke  observes : 

"It  is  frequent  in  our  books  that  penal  statutes  have  been  taken  by  intend- 
ment, to  the  end  that  they  should  not  be  illusory,  but  should  take  effect  ao- 
oording  to  the  intention  of  the  makers  of  the  act. "     11  Coke,  84. 

Bishop,  in  his  work  on  Statutory  Grimes,  says,  in  section  243 : 

''When  the  legislative  meaning  is  plain,  the  exact  grammatical  construc- 
tion and  propriety  of  language  may  be  disregarded,  even  in  a  penal  statute. 
Courts  interpret  the  word  'and'  as  disjunctive,  and  the  word  '  or'  as  con- 
junctive, when  the  sense  absolutely  requires  it;  and  this,  in  extreme  cases, 
in  criminal  statutes  against  the  accused."  Section  212:  ''A  strict  construc- 
tion is  not  violated  by  giving  the  words  of  the  statute  a  reasonable  meaning 
according  to  the  sense  in  which  they  were  intended,  and  disregarding  captious 
objections  and  even  the  demands  of  an  exact  grammatical  propriety."  Sec- 
tion 81:  ''A  statute  will  not  be  controlled  by  grammatical  construction  in 
such  a  way  as  to  defeat  its  obvious  meaning;  ♦  ♦  ♦  for  example,  con- 
junctive sentences  describing  different  branches  of  the  same  offense  will  be 
construed  as  conjunctive  or  disjunctive,  according  as  the  sense  and  evident 
intention  of  the  legislature  may  require;  and  words  and  expressions  inaccu- 
rately used  will  receive  the  meaning  intended,  where  it  appears  on  the  whole 
face  of  the  act.  Indeed,  the  clear  intention  of  the  legislature,  as  apparent  on 
inspection  of  the  statute,  wiU  prevail,  though  in  opposition  to  the  strict  let- 
ter.? Section  201:  ''The  object  of  interpretation  being  to  ascertain  the  leg- 
islative intent,  the  doctrine  follows  as  a  necessary  consequence  that  whenever 
this  intention  is  clear  on  the  face  of  an  enactment,  no  room  is  left  for  the  ap- 
plication of  any  particular  rules." 

While  doubtless  the  more  natural  form  of  expression  would  be  to 
connect  these  separate  clauses  by  the  conjunction  "and"  or  "or,"  or 
else  to  place  in  the  denunciation  of  the  penalty  some  inclusive  word 
directly  referring  to  all  the  previous  clauses,  yet  without  that  the  in- 
tended connection  is  plain.  The  fact  that  all  these  clauses  are  em- 
braced in  a  single  section  is  of  itself  a  connecting  fact,  and  shows 
the  obvious  intent  of  congress  that  all  the  various  offenses  defined 
should  be  subjected  to  the  same  penalty.  Further,  these  clauses  are 
not  disconnected  by  periods  into  separate  sentences,  but  by  the  semi- 
colon are  linked  together  in  a  single  sentence.  In  fact,  the  semi- 
colon may  fairly  be  treated  as  binding  each  clause  of  definition  to 
the  single  general  penalty. 
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The  case  of  V.  8.  v.  PeUetreau,  (14  Blatohf .  127,)  is  very  closely 
in  point.    In  it  the  court  held  as  follows :  ..*■■-  ^  ■  ■ 

"But  this  construction  of  the  section  is  entirely  too  strict,  even  for  a  crim- 
inal statute.  It  is  stated  that,  if  the  conjunction  •  and '  had  been  inserted  be- 
tween the  semicolon  and  the  word  <  any,'  the  statute  would  be  complete;  but 
the  omission  of  the  conjunction  by  way  of  ellipsis  in  such  statutes  is  a  very 
common  thing.  Sections  6463  and  5464,  Rev.  St.,  just  above,  present  several 
instances  of  such  omissions.  The  intention  of  the  statute  is  as  plain  without 
the  conjunction  as  with  it.  Manifestly,  two  classes  of  offenses  were  intended 
to  be  created,— one  relating  to  the  embezzlement  of  letters,  etc.,  the  other  re- 
lating to  stealing  the  contents  of  letters;  and  this  Intention  is  carried  out  if 
we  suppose  an  ellipsis;  while  without  an  ellipsis  a  very  considerable  part  of 
this  section  is  useless  and  void.  According,  then,  to  the  familiar  rules  of 
construction,  the  statute  should  be  read  so  as  to  render  its  language  effective; 
and  by  inserting  the  conjunction  this  is  done.  So  read,  it  *  creates  the  of- 
fense charged  in  the  indictment.' " 

See,  also,  U.  S.  v.  Voorhees,  9  Fed.  Ebp.  148, 

These  considerations  and  authorities  lead  me  to  the  conolnsion 
that  the  single  penalty  stated  in  the  section  is  denounced  against  all 
the  various  offenses  defined. 

2.  It  is  insisted  that  the  purpose  of  congress  in  this  section  ap- 
plies to  one  branch  of  the  crime  of  larceny;  that,  therefore,  the 
indictment  should  allege  the  ownership  and  value  of  the  property 
stolen,  and  that  it  was  feloniously  stolen,  taken,  and  carried  away* 
I  do  not  so  understand  the  purport  of  the  section.  It  simply  creates 
an  offense  against  the  postal  service,  and  was  intended  to  protect  the 
sanctity  of  the  mails;  and  it  is  entirely  immaterial  whether  the  letters 
taken  contained  anything  of  value  whatever.  It  may  be  remarked, 
in  passing,  that  the  indictment  contained  full  description  of  the  let- 
ters, so  that  the  identification  was  complete,  U.  S.  v.  MillSy  7  Pet. 
140;  U.  S.  V.  Stone,  8  Fed.  Rep.  232;  U.  S.  v.  Lancaster y  2  Mc- 
Lean, 436;  U.S.  V.  Laws ,  2  Low.  117;  C7.  S.  v.  Baugh,  1  Fed.  Rep. 
784;  U.  S.  V.  Marselis,  2  Blatchf.  111.  This  last  case,  also,  very 
properly,  as  I  think,  disposes  of  the  objection  that  the  defendant,  be- 
ing in  the  postal  service,  could  not  be  prosecuted  under  section  546^. 

3.  It  is  insisted  that  the  offense  charged  against  the  defendant 
was  a  felony;  that,  therefore,  he  was  entitled  to  10  peremptory  chal- 
lenges. It  is  abundantly  established  by  the  authorities  that  in  de- 
termining the  classification  of  offenses  under  the  laws  of  the  United 
States  into  felonies  and  misdeoieanors  the  courts  will  not  follow  the 
rules  of  classification  established  by  the  various  states,  but  will  be 
guided  alone  by  the  federal  statutes  and  the  common  law.  Now  the 
offenses  grouped  together  in  this  section  are  not  declared  therein  to 
be  felonies,  nor  are  they  offenses  which  existed  at  the  common  law. 
As  heretofore  stated,  the  section  is  not  intended  simply  to  define  one 
form  of  larceny,  but  to  protect  the  postal  service  and  to  preserve  the 
sanctity  of  the  mails;  so,  without  regard  to  the  amonnt  of  punishment 
which  may  be  imposed^  the  general  ruling  has  been  to  regard  such 
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offenses  as  not  felonies.  See  the  ease  of  17.  S.  v.  Wynn^  9  Fed. 
Bep.  886,  and  the  various  anthorities  cited  at  the  dose  of  the  opin- 
ion. It  is  unnecessary  to  review  those  authorities,  or  to  enter  into 
any  extended  discussion  of  the  question,  but  it  is  sufficient  to  express 
simply  a  concurrence  with  the  views  expressed  therein. 

Finally,  it  is  insisted  that  the  court  erred  in  the  admission  of  38 
letters  which  are  not  mentioned  in  the  indictment,  and  which  the  de- 
fendant was  not  charged  therein  with  having  taken  and  carried  away. 
I  think  this  testimony  was  competent.  There  was  testimony  tending 
to  show  that  a  straight  package  of  letters  from  the  west  to  Louisville 
passed  through  St.  Louis, — a  package  which,  by  the  well-understood 
rules  and  regulations  of  the  post-office,  was  not  to  be  disturbed  at  St. 
Louis,  but  forwarded  in  the  condition  it  was  received;  that  this  pack- 
age was  opened  by  defendant,  and  oat  of  it  seven  letters  mentioned 
in  the  indictment  taken.  Now,  these  88  letters  were  admitted  as  part 
of  the  straight  package.  It  was  competent  to  show  that  such  a  straight 
package  was  received,  and  to  show  what  its  contents  were,  and  that 
is  all  what  was  done  by  the  introduction  of  these  38  letters.  Of 
course,  such  testimony  tended  strongly  to  show  the  intent  of  the  de- 
fendant, for  when  the  entire  package  should  have  been  forwarded, 
his  taking  out  seven  letters  and  sending  the  others  forward  points 
strongly  to  an  unlawful  and  criminal  intent.  It  tends  to  show  that 
here  was  no  inadvertence  or  mistake  on  his  part,  and  as  such  was 
admissible. 

These  are  the  material  questions  presented,  and  in  them  I  see  no 
error.  Therefore  the  judgment  will  be  affirmed  and  the  same  sen- 
tence imposed. 


United  States  r.  Madison. 
{District  Courts  Z>.  California.    August  6, 18S4.) 

FbBJURY— TiMBBB  CULTURE  ACT— OaTH— WhO  CAN  ADinNISTBB. 

To  make  a  party  liable  to  prosecution  for  perjury  in  a  United  States  court,  it 
does  not  matter  that  the  oath  taken  by  him  when  endeavoring  to  benefit  by  the 
**  timber  culture  act ''  was  taken  before  an  officer  authorized  by  a  state,  rather 
than  one  authorized  by  the  tJnited  States  to  administer  oaths. 

Opinion  Overmling  Demurrer  to  Indictment. 

S.  G.  Hilborn,  U.  8.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty.,  for 
ther  United  States. 

W.  W.  Morrow f  for  defendant. 

Hoffman,  J.  It  is  not  to  be  disputed  that  to  constitute  perjury  or 
false  swearing  under  the  laws  of  the  United  States  it  must  appear  that 
the  officer  administering  the  oath  was  authorized  to  administer  it  by 
the  laws  of  the  United  States  of  America.  U.  S.  v.  Curtis,  107  U*  8. 
671;  8.  C.  2  Sup.  Ct.  Rep.  507. 
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The  seotion  of  the  Bevised  Statutes  (section  5292)  under  which 
this  indictment  in  drawn,  denounces  in  substance  a  false  oath  taken 
''before  a  competent  tribunal,  ofiScer,  or  person/'  etc.  The  officer, 
tribunal,  or  person  here  referred  to  is  an  officer,  tribunal,  or  person 
competent  under  the  laws  of  the  United  States  to  administer  the  oath 
alleged  to  be  false. 

By  the  second  section  of  the  act  of  June  14,  1878,  it  is  pro- 
vided that  the  "person  applying  for  the  benefit  of  this  act  shall 
*  *  *  make  affidavit  before  the  register  or  the  receiver,  or  the 
clerk  of  some  court  of  record,  or  officer  authorized  to  administer  oaths 
in  the  district  where  the  land  is  situated.*'  It  is  evident  that  the 
courts  of  record  referred  to  include  state  courts  of  record  as  well  as 
the  United  States  courts.  If  the  latter  alone  had  been  intended  it 
would  have  been  so  stated.  If  the  clerks  of  the  United  States  courts 
were  the  only  clerks  of  courts  of  record  intended  to  be  authorized  to 
administer  the  oath,  the  expression  "clerk  of  some  court  of  record"  is 
singularly  inapt;  and  the  object  of  the  act,  which  is  to  encourage 
the  growth  of  timber  on  the  western  prairies,  would  be  to  a  consider- 
able extent  defeated,  if  the  applicant  is  obliged,  in  the  absence  of  the 
register  and  the  receiver,  to  resort  to  the  clerk  of  the  circuit  or  of  the 
district  court,  whose  office  may  be  remote  from  the  district  where  the 
entry  is  to  be  made.  If,  then,  as  I  cannot  doubt,  congress  intended 
the  affidavit  to  be  made  before  the  clerk  of  any  court  of  record,  the 
same  policy  demanded  that  the  "officer  authorized  to  administer  oaths 
in  the  district  where  the  land  is  situated  should  be  an  officer  so 
authorized  either  by  the  state  law  or  by  the  United  States  law.'*  The 
words,  "in  the  district  where  the  land  is  situated,"  clearly  point  to  a 
local  officer  residing  or  exercising  his  functions  in  the  district,  and 
who  might  be  applied  to  without  unnecessary  expense  or  inconven- 
ience. 

If  this  be  the  true  construction  of  the  law,  it  follows  that  congress, 
by  authorizing  the  affidavit  to  be  taken  before  such  officer,  has  ren- 
dered him  '^competent"  to  administer  it  as  fully  as  the  register  or 
receiver,  and  the  affidavit,  if  false,  falls  within  the  terms  of  the  section 
under  which  the  indictment  is  drawn. 

It  is  not  denied  that  the  notary  public,  by  whom  the  oath  in  this 
case  was  administered,  was  an  officer  authorized  by  the  laws  of  this 
state  to  administer  oaths  in  the  district  where  the  land  is  situated. 

The  demurrer  must  be  overruled. 
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HowB  Maghinb  Go.  and  others  v.  National  Nbbdia  Go* 

Same  v.  Whttten  and  others. 

*OircuU  Court,  D.  Massachusetts.    September  30, 1884.) 

1.  Patehts  fob  ImrBNTioNft— Anticipation— Applicatioh  of  Ou)  Maohinb^ 

SlUEIJ^B  UUBJECr. 

The  application  of  an  old  process  or  machine  to  a  similar  or  analogous  anb- 
ject,  with  no  change  in  the  manner  of  application,  and  no  result  sabstantiallj 
distinct  in  nature,  will  not  sustain  a  patent,  even  if  the  new  form  has  not  been 
before  contemplated. 

2.  Same— Patent  No.  23,957— Spring  Lathe— Mubdoox  Lathe. 

Patent  No.  23,957,  granted  to  Charles  and  Andrew  Spring,  May  10, 1859,  for 
an  improvement  in  lathes  for  turning  irregular  forms,  held  anticipated  by  the 
Murdock  lathe,  and  invalid. 

In  Equity. 

Oeo.  S.  Boutwell  and  Geo.  E.  Betton,  for  complainanis. 

A.  L.  Soule  and  J.  E.  Abbott,  for  defendants. 

Before  Gbay  and  Nelson,  JJ. 

Nelson,  J.  These  suits  are  bills  in  equity  for  the  infringement  of 
patent  No.  23,957,  granted  to  Charles  and  Andrew  Spring,  May  10, 
1859,  for  an  improvement  in  lathes  for  turning  irregular  forms.  The 
invention,  as  described  in  the  specification,  is  a  new  combination  de- 
signed for  turning  such  articles  as  are  to  be  brought  to  a  point,  or 
are  to  be  finished  or  turned  at  one  end,  and  therefore  cannot  conven- 
iently be  held  to  be  operated  upon  otherwise  than  by  the  opposite 
end.  It  consists  (1)  of  a  griping-chuck,  by  which  the  article  is  held 
by  one  end  so  as  to  present  the  other  end  free  to  be  operated  upon; 
(2)  a  rest  preceding  the  cutting  tool,  to  afford  support  to  the  article 
in  the  operation  of  turning;  (3)  a  cutting  tool;  and  (4)  a  guide-cam, 
or  its  equivalent,  which  modifies  the  movement  of  the  cutting  tool. 
The  chuck  may  be  of  any  of  the  well-known  forms  of  griping  or  hold- 
ing chucks,  which  hold  the  article  to  be  turned  fast  by  one  end.  The 
material  to  be  turned  must  be  cylindrical  and  straight.  In  the  draw- 
ings annexed,  the  guide-cam  is  of  a  form  suitable  for  turning  awls  or 
machine  needles,  and  the  plaintiffs  contend  that  their  machine,  as 
patented,  was  intended  to  be  and  is  a  lathe  for  turning  sewing-ma- 
chine needleis  or  awls.  The  claim  is  for  ''the  combination  of  a  grip- 
ing-chuck,  by  which  an  article  can  be  so  held  by  one  end  as  to  pre- 
sent the  other  free  to  be  operated  upon,  with  a  rest  preceding  the 
cutting  tool,  when  it  is  combined  with  a  guide-cam  or  its  equivalent, 
which  modifies  the  movement  of  the  cutting  tool,  all  operating  to- 
gether  for  the  purpose  set  forth.** 

The  defendants  have  proved,  by  testimony  which  we  cannot  doubt, 
that  as  long  ago  as  the  year  1845,  and  perhaps  still  earlier,  a  ma- 
chine was  in  use  in  the  shop  of  William  Murdock,  in  Winchendon, 
Massachusetts,  which  contained  all  the  elements  and  the  precise 
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oombination  of  the  Spring  patent.  It  had  the  griping-chuck»  the  rest 
preceding  the  cutting  tool,  the  cutting  tool,  and,  instead  of  the  guide* 
cam,  its  equivalent,  a  pattern, — all  the  parts  arranged,  combined, 
and  operating  in  the  fame  manner  as  in  the  Spring  machine.  It 
had,  in  addition,  a  fixed  cutting  tool  preceding  the  rest,  which  served 
to  reduce  the  material  to  the  cylindrical  form  in  which  it  is  first  re- 
ceived in  the  Spring  lathe.  But  this  extra  tool  formed  no  part  and 
was  wholly  independent  of  the  other  combination.  The  machine  still 
had  all  the  elements  of  the  Spring  lathe  in  the  same  combination. 
The  Murdock  lathe  was  used  for  turning  tapering  wooden  skewers  or 
spindles  for  use  in  spinning  yarn.  It  was  not  constructed  so  as  to 
be  capable  of  turning  awls  or  machine  needles  from  metal. 

It  has  been  decided  by  the  supreme  court  that  "the  application  of 
an  old  process  or  machine  to  a  similar  or  analogous  subject,  with  no 
change  in  the  manner  of  application,  and  no  result  substantially  dis- 
tinct in  its  nature,  will  not  sustain  a  patent,  even  if  the  new  form  of 
result  has  not  before  been  contemplated."  Pennsylvania  R.  Co.  v. 
Locomotive  Engine  S.  T.  Co.  110  U.  S.  490;  S.  C.  4  Sup  Ct.  Rep. 
220.  Applying  this  rule  to  the  present  case,  we  are  of  opinion  that 
the  application,  to  the  turning  of  machine  awls  and  needles  from 
metal,  of  mechanism  old  and  familiar  in  the  art  of  wood-turning,  is 
not  invention,  and  is  not  patentable.  We  therefore  decide  that  the 
Murdock  lathe  was  an  anticipation  of  the  Spring  invention,  and  that 
the  complainants*  patent  is  void  for  want  of  novelty.  This  view  of 
the  case  renders  it  unnecessary  for  us  to  consider  the  other  matters 
urged  in  defense  of  the  complainants'  suit  at  the  argument. 

The  entry  in  each  case  will  be :  bill  dismissed^  with  costs. 


Spill  v.  Celluloid  Mancf^g  Oo« 
{areua  Oauri,  8.  D.  New  York.    August  21, 1884.) 

1.  Patent  Law— Mahupaoturb  of  XTLomiNB. 

Patents  Nos.  97,4^  and  101,176,  for  certain  improyements  in  the  art  of  dis- 
solving and  mnnufacturing  zyloidine,  held  invalid  by  the  CQurt. 

2.  Bamk— Patbntabxlity— Requirbhewts  op  Constitutton  and  Statutes. 

Under  the  constitution  a  patent  can  be  granted  only  for  an  inwntion,  and 
under  the  statute  the  thing  for  which  a  patent  may  be  granted  must  be  not 
only  new  and  useful,  but  must  amount  to  an  invention  or  discovery. 

8.  Bame— Solvents  op  Pthoxtltnb— Modification  op  Well- Known  Soltbnts. 

Before  the  invention  by  Spill  (1869)  the  world  was  informed  that  dehydrated 

or  strong  alcohol  combined  with  camphor  was  a  solvent  of  pyroxyline.    This 

being  the  case,  the  use  of  alcohol  of  less  strength,  and  yet  of  sufficient  strength 

for  the  purpose,  was  no  invention.    Smith  v.  Nichols,  21  Wall.  112-119. 

4.  Same— BLEAOHiNa  Xtloidtnb— Adaptation  op  FAMiiiiAR  Process. 

In  the  operation  of  bleaching  zyloidine  the  employment  of  ordinary  bleach- 
ing materials  (although  heretofore  not  contemplated  as  adapted  for  the  pur- 
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pose  in  connection  with  this  substance)  is  not  patentable.    Penn^i/hania  JR- 
Co.  v.  Locomotive  £!ngine  Baftty  Track  (Jo.  110  U.  b.  140;  6.  C.  4  Sup.  Ct  Hep. 

220. 

In  Equity. 

B.  F.  Thurston  and  H.  A.  Buggies^  for  plaintiff. 

W.  D.  Shipmnn,  F.  H.  Betts,  H.  Baldwin^  Jr.^  and  E.  L.  Hamil- 
ton, for  defendant. 

Blatohford,  Justice.  This  suit  was  brought  on  two  patents 
granted  to  the  plaintiff.  One  is  No.  97,454,  granted  November  80, 
1869,  for  an  "improvement  in  dissolving  xyloidine  for  use  in  the 
arts."  The  other  is  No.  101,175,  granted  March  22,  1870,  for  an 
"improvement  in  the  manufacture  of  xyloidine  and  its  compounds.** 
On  a  hearing  on  pleadings  and  proofs,  a  decision  was  made  (18 
Blatchf.  C.  C.  190;  B.  C.  2  Fed.  Rep.  707)  in  favor  of  the  plaintiff 
on  both  patents.  An  interlocutory  decree  was  entered  June  12, 
1880,  declaring  both  patents  to  be  valid,  and  to  have  been  infringed, 
and  awarding  a  recovery  of  profits  and  damages,  to  be  ascertained 
by  a  reference  to  a  master,  and  a  perpetual  injunction.  The  report 
of  the  master  was  filed  February  25,  1884.  The  conclusions  of  the 
report,  as  matter  of  law,  are,  as  to  No.  97,454,  that  the  master, 
not  having  been  furnished  with  the  necessary  data^  is  unable,  with- 
out  further  proof,  to  report  any  profits;  and,  as  to  No.  101,175,  that, 
not  having  been  furnished  with  the  necessary  data,  he  is  unable, 
without  further  proof,  to  report  any  profits;  and  that  no  evidence 
had  been  presented  on  the  accounting,  relating  to  the  question  of 
damages  from  the  infringement  of  either  patent.  The  .plaintiff  has 
filed  11  exceptions  to  the  report,  and  claims,  as  to  No.  97,454,  that 
profits  have  been  shown  amounting  to  $276,667.66,  with  interest 
from  June  12,  1880;  and,  as  to  No.  101,175,  that  profits  have  been 
shown  amounting  to  $504,306.25,  with  interest  from  June  12,  1880. 
The  defendant  has  filed  six  exceptions  to  the  report.  The  exceptions 
have  been  heard,  and  at  the  same  time  the  defendant  has  moved  the 
court,  on  the  report  and  the  exceptions,  and  the  evidence  taken  in 
the  cause  subsequently  to  the  interlocutory  decree,  both  before  the 
master  on  the  accounting  and  on  a  motion  made  by  the  plaintiff 
for  an  attachment  for  a  violation  of  the  injunction,  and  on  all  the 
proceedings  in  the  cause,  for  a  reconsideration  of  the  questions  of 
novelty,  patentability,  and  infringement,  passed  upon  by  the  court 
at  the  time  of  the  entry  of  the  interlocutory  decree,  in  view  of  the 
evidence  since  introduced  into  the  case,  and  in  view  of  the  decision 
of  the  supreme  court  in  Pennsylvania  R.  Co.  v.  Locomotive  Engine 
Safety  Track  Co.  110  U.  8.  490,  S.  C.  4  Sup.  Ct.  Rep.  220,  and  for 
a  correction  or  setting  aside  of  said  interlocutory  decree,  and  such 
other  orders  as  may  have  been  erroneously  made  in  this  cause. 

What  was  said  about  No.  97,454,  in  the  former  decision,  was  this : 

"The  specification  states  that  the  '  invention  relates  to  the  preparation  and 
use  of  certain  solvents  of  xyloidine,  and  which  differ  from  the  ordinaiy  known 
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solventfl  of  xyloidine,  In  that  these  meTistrua  which  are  employed  are  not,  nec- 
essarily, in  themselves,  solvents  of  xyloidine,  but  become  so  by  the  addition  of 
the  bodies,  compounds,  or  substances  herein  referred  to.'  It  also  states  that 
the  invention  consists  in  the  employment  of  eight  different  solvents.  Only 
the  second  solvent  is  alleged  to  have  been  used  by  the  defendant.  It  is  thus 
described  in  the  specification:  <  Camphor,  or  camphor  oil,  or  mixture  of  the 
same,  in  conjunction  with  alcohol  or  spirits  of  wine,  the  same  to  be  employed 
in  about  equal  proportions.'  The  claim  is  in  these  words:  *  The  preparation 
and  use  of  solvents  of  xyloidine,  such  as  have  been  before  described,  so  as  to 
render  xyloidine  more  easy  of  conversion  into  compounds  containing  xyloid- 
ine, which  are  suitable  for  applications  in  the  arts,  and  for  industrial  pur- 
poses.' The  defendant  has  infringed  this  claim  by  using  camphor  in  con- 
nection with  alcohol  as  a  solvent  of  xyloidine.  The  defendant  mixes  ground 
and  dried  xyloidine  with  pulverized  dry  camphor,  and  then  immerses  the 
mixture  in  alcohol  until  the  xyloidine  is  dissolved.  It  is  dissolved  by  the 
joint  action  of  the  camphor  and  the  alcohol.  Neither  alone  is  a  solvent  of 
xyloidine.  It  is  immaterial,  so  far  as  the  invention  and  the  claim  of  the  pat- 
ent are  concerned,  whether  the  camphor  and  the  alcohol  are  mixed  so  as  to  dis- 
solve the  camphor  in  the  alcohol,  and  then  the  xyloidine  is  put  into  the  solu- 
tion, or  whether  either  the  alcohol  or  the  camphor  is  first  mixed  with  the 
xyloidine,  and  then  the  third  substance  is  added.  The  bringing  of  the  three 
together,  causing  the  xyloidine  to  be  dissolved  or  softened,  so  as  to  be  more 
easy  of  conversion  or  working  into  compounds  or  articles  containing  xyloid- 
ine, is  the  invention.  Making  use  of  the  solvent  power  of  camphor  and  alco-  • 
hoi  when  in  the  presence  of  each  other,  and  of  the  xyloidine,  is  the  essence  of 
the  invention.  The  use  of  the  camphor  and  the  alcohol  in  about  equal  pro- 
portions is  not  the  essence  of  the  invention.  They  are  stated  by  the  patentee 
to  be  useful  in  those  proportions.  But  the  evidence  shows  that  the  real  in- 
vention was  the  discovery  of  the  fact  that  camphor  and  alcohol,  when  united, 
would  be  a  solvent  of  xyloidine. 

"The  novelty  of  the  invention  of  this  solvent  is  attacked,  but  without  suc- 
cess. The  evidence  is  voluminous,  and  has  been  carefully  considered,  with 
the  result  that  the  defendant  has  failed  to  show  want  of  novelty.  The  prior 
patents  adduced  and  examined  are  the  English  patent  to  Gutting,  Ho.  1,638, 
of  1854;  and  the  English  patents  to  Parkes,  No.  2,359,  of  1855;  No.  2,675,  of 
1864;  No.  1,313,  of  1865;  No.  1,695,  of  1867;  and  No.  1,614,  of  1868.  Parkes' 
pamphlet,  of  1867,  and  Gmellin's  Hand-book  of  Chemistry,  of  1860,  have  also 
been  considered,  as  well  as  the  English  patent  to  the  plaintiff.  No.  2,666,  of 
1867.  No  other  anticipation  than  the  above  seems  to  be  considered  by  the 
defendant's  expert,  and  h^  does  not  allude  to  the  pamphlet.  Another  defense 
relied  on  is  that  one  Parkes  communicated  to  the  plaintiff,  in  England,  the 
knowledge  that  alcohol  and  camphor  united  were  a  solvent  of  xyloidine,  and 
that  the  plaintiff  never  made  the  invention  himself.  On  the  whole  evidence 
the  defendant  has  failed  to  establish  this  defense."    2  Fed.  Bkp.  707,  708. 

The  Parkes  patent,  No.  2,859,  of  October  32,  1856,  says: 

'*It  is  well  known  that  a  solution  of  gun-cotton  has  been  used  principally 
as  a  photographic  agent  and  in  surgical  operations,  but  my  object  is  to  em- 
ploy collodion  or  its  compounds  for  manufacturing  purposes  generally.  The 
method  of  dissolving  gun-cotton  being  well  known,  I  do  not  think  it  neces- 
sary to  give  proportions,  but  simply  to  say  that  when  I  use  a  thin  solution  I 
add  more  of  either  of  the  solvents  to  the  gun-cotton;  and,  if  I  requi^  a  stiff 
preparation,  less  of  the  solvent  is  to  be  used.  I  dissolve  gun-cotton,  or  other 
similar  compounds,  in  vegetable  naphtha,  alcohol,  methylated  or  other  ethers* 
or  other  solvents  of  gun-cotton." 
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By  ''gun-cotton"  it  is  nnderstood  was  meant  what  is  called  "xjloid-* 
ine,"  in  No.  97,454. 

The  Parkes  patent,  No.  2,675,  of  October  28, 1864,  says,  in  the  pro- 
visional  specification : 

"In  manufacturing  compounds  of  gun-cotton,  and  of  other  vegetable  sub- 
stances similarly  prepared,  I  first  distil  wood  naphtha,  or  alcoholic  spirit,  over 
chloride  of  calcium,  chloride  of  zinc,  or  chloride  of  manganese,  using  by  pref- 
erence the  solid  or  fused  salts.  X  employ  the  spirit  obtained  by  this  process, 
alone  or  combined,  with  the  light  spirits  from  coal  naphtha,  or  other  mineral 
naphtha,  as  solvents  of  gun-cotton  or  analogous  compounds.'' 

The  fall  specification  says : 

"In  manufacturing  compounds  of  gun-ootton,  I  employ  a  solvent  which  I 
prepare  by  distilling  wood  naphtha  with  chloride  of  calcium." 

It  then  describes  the  mode  of  distilling  and  of  obtaining  the  solv- 
ent, and  says : 

"The  solvent  thus  prepared  I  add  to  the  gun-cotton,  usually  in  such  a  pro- 
portion as  to  produce  with  it  a  pasty  mass.  *  *  *  In  place  of  preparing 
the  solvent  with  wood  naphtha,  it  may  be  similarly  prepared  with  alcohol. 
*  *  *  In  place  of  gun-cotton,  properly  so  called,  other  vegetable  sub- 
stances, similarly  prepared,  may  be  employed,  and  so  in  each  case  where,  in 
this  specification,  the  use  of  gun-cotton  is  directed." 

The  Parkes  patent,  No.  1,313,  of  May  11,  1865,  is  for  "improve- 
ments in  the  manufactare  of  parkesine,  or  compounds  of  pyroxyline, 
and  also  Solutions  of  pyroxyline,  known  as  collodion."  It  is  under- 
stood that  "pyroxyline"  is  the  same  thing  as  "xyloidme."     It  says: 

"The  materials  now  well  known  as  parkesine  consist  of  pyroxyline  dis- 
solved in  or  softened  by  solvents,  and  usually  mixed  with  coloring  matters, 
oils,  and  substances  which  control  the  inflammability  of  the  pyroxyline.  In 
manufacturing  parkesine  on  a  large  scale,  in  accordance  with  the  specifica- 
tions of  former  patents  granted  to  me,  and  when  manipulating  large  masses 
of  material,  I  have  found  considerable  difficulty  in  the  employment  of  the  vol- 
atile solvents  hitherto  used.  By  the  present  invention  I  am  enabled  to  pro- 
duce large  masses  or  quantities  in  a  much  better  condition,  in  a  shorter  time, 
and  with  less  solvent  in  proportion  to  the  pyroxyline,  than  is  possible  with  the 
solvents  hitherto  used.  According  to  my  present  invention  I  employ  as  solv- 
ents of  the  pyroxyline,  in  this  manufacture,  nitro-benzole,  aniline,  and  glacial 
acetic  acid.  When  these  solvents  are  employed,  the  parkesine  can  be  worked 
freely  in  the  air;  or,  these  solvents  may  be  used  in  combination  with  other 
solvents.  I  also,  according  to  my  invention,  render  the  ordinary  volatile 
solvents  more  suitable  for  use  by  the  addition  of  camphor.  By  this  means 
I  obtain  to  some  extent  the  same  advantage  as  by  the  use  of  a  less  volatile 
solvent.  Nitro-benzole  and  aniline  are  not  raiHdly  volatile  except  at  a  high 
temperature,  and  this  property  enables  me  to  employ  them  alone,  or  with 
other  solvents,  with  very  great  advantage,  as  the  dissolved  pyroxyline  and  its 
combinations  can  be  worked  in  rolls,  and,  by  calendering  or  spreading  ma- 
chines, with  great  facility,  not  drying  too  rapidly,  which  enables  me  with  fa- 
cility to  coat  telegraph  wire,  or  to  make  masses  or  sheets,  or  to  spread  the 
combinations  on  textile  or  other  fabrics,  to  produce  water-proof  cloth  for 
garments,  or  other  articles  of  any  size  or  color;  and  the  same  advantage  I 
obtain  when  I  employ  aniline,  Ciiraphor,  or  acetic  acid;  and  the  combinations, 
especially  those  made  with  nitro-benzole  or  aniline,  can  be  worked  freely  in 
the  open  air.    *    *    ♦    The  following  is  the  manner  in  which  I  prefer  to 
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proceed  in  producing  parkesine  according  to  this  invention.  I  take  100 
parts  of  pyroxyline  and  moisten  it  with  the  ordinary  solvent,  by  preference 
naphtha  distilled  oft  chloride  of  calcium,  as  is  described  in  the  specification  of 
afonner  patent  granted  to  me,  and  as  is  now  well  understood;  and  I  press 
out  the  excess  of  solvent  by  an  hydraulic  press.  I  then  add  the  other  solvent 
in  the  proportion  of  from  10  to  50  parts  of  prepared  nitro-benzole  or  aniline; 
or  1  add  10  to  50  parts  of  camphor,  then  150  to  200  parts  of  vegetable  olL  I 
use  cotton -seed  or  castor-oil  by  preference.  This  mixture  I  grind  in  rolls, 
which  are  by  preference  warmed  by  steam  admitted  into  them.  The  grind- 
ing is  continued  until  all  is  well  combined  as  a  dough  or  paste,  which  will 
be  more  or  less  stiff  according  to  the  quantity  of  solvent  employed." 

The  "former  patent"  thus  referred  to  is  the  patent  No.  2,675,  which 
describes,  as  a  solvent,  wood  naphtha  distilled  off  chloride  of  calcinnoi, 
and  the  wood  naphtha  so  distilled  is  what  is  referred  to  in  No.  1,S13 
as  the  "ordinary  solvent,"  and  as  one  of  "the  ordinary  volatile  solv- 
ents," which  may  be  rendered  "more  suitable  for  use  by  the  addition 
of  camphor."  And  as,  according  to  the  language  of  No.  2,675,  a 
solvent  may  be  "similarly  prepared"  by  distilling  alcohol  with  chlo- 
ride of  calcium,  alcohol  so  distilled  must  be  regarded  as  an  "ordinary 
solvent,"  and  as  one  of  "the  ordinary  volatile  solvents,"  which  is,  ao- 
cording  to  the  language  of  No.  1,313,  to  be  rendered  "more  suitable 
for  use  by  the  addition  of  camphor."  No.  1,313,  therefore,  describes 
the  method  of  proceeding  to  be :  to  moisten  100  parts  of  pyroxyline 
with  alcohol  distilled  off  chloride  of  calcium;  to  press  out  the  excess 
of  solvent;  to  add  10  to  60  parts  of  camphor,  this  being  stated  to  be 
optional,  instead  of  adding*  10  to  50  parts  of  the  prepared  nitro-boB- 
zole  or  aniline;  to  add  150  to  200  parts  of  vegetable  oil;  and  to  grind 
the  mixture  in  rolls  till  it  is  a  dough  or  paste. 

The  Parkes  patent.  No.  1,695,  of  June  8, 1867,  sets  forth  the  mode 
of  preparing  what  it  calls  a  "parkesine  compound. '^    It  says:    ^,. 

"The  parkesine  compound  I  prepare  by  thoroughly  mixing  in  a  vessel,  with 
a  mechanical  stirrer,  one  part,  by  weight,  of  pyroxyline  with  six  or  eight  parts 
of  dehydrated  or  strong  alcohol.  The  alcohol  obtained  by  distilling  the  com- 
mercial alcohol  off  fused  chloride  of  calcium  and  other  similar  substances  is 
suitable.  I  also  add  in  the  mixi  ng  vessel  cotton-seed  oil  or  castor-oil  in  the  pro- 
portion of  from  5  to  10  per  cent.,  by  weight,  of  the  cotton.  The  plastic  mass 
of  pyroxyline  and  solvent  and  oil,  which  is  obtained  from  the  mixer,  is  passed 
repeatedly  through  grinding  rolls  until  perfect  uniformity  throughout  the 
mass  is  obtained,  and,  at  the  same  time,  from  2  to  5  per  cent,  of  resin,  by 
preference  gum  copal  of  good  quality,  may  be  worked  in.  The  grinding  rolls 
should  be  inclosed  in  a  casing  and  heated  by  steam.  There  are  shelves  in  the 
casing  to  enable  the  workmen  to  handle  the  material.  The  solvent  which 
evaporates  is  recovered  by  passing  the  vapor  through  a  condenser.  *  ♦  ♦ 
In  place  of  using  alcohol  alone  for  the  solvent  of  the  pyroxyline,  as  above  de- 
scilbed,  I  sometimes  use  a  mixture  of  equal  parts  of  light  mineral  naphtha, 
sp.  gr.  850,  and  strong  alcohol,  sp.  gr.  825,  or  methylated  alcohol,  sp.  gr.  855. 
I  use  the  mixed  solvents  in  the  preparation  of  the  plastic  mass  in  the  propor- 
tion of  5  or  6  parts  to  one  part  of  pyroxyline;  or  I  sometimes  make  a  compound 
solvent  of  equal  parts  of  light  mineral  naphtha,  purified  vegetable  naphtha, 
sp.  gr.  840,  and  alcohol;  and,  in  preparing  the  plastic  mass,  I  use  it  in  the 
proportion  of  5  or  6  parts  to  one  part  of  the  pyroxyline.'* 
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No.  2,359  disiinctlj  states  that  gun-cotton  is  dissolved  in  alcohol. 
Nothing  is  said  aboat  distilling  or  preparing  the  alcohol,  or  dehydrat- 
ing it.  In  No.  2,675  alcoholic  spirit  is  described  as  distilled  over 
chloride  of  calciam,  and  then  employed,  either  alone  or  combined 
with  the  light  spirits  from  coal  naphtha  or  other  mineral  naphtha,  as 
a  solvent  of  gnn-cotton.  No.  1,313  describes  the  use,  as  a  solvent  of 
pyroxyline,  of  alcohol  distilled  off  chloride  of  calcium,  combined  with 
camphor,  the  alcohol  so  distilled  being  called  an  ordinary  volatile 
solvent.  In  No.  1,675  dehydrated  or  strong  alcohol,  obtained  by  dis- 
tilling commercial  alcohol  off  fused  chloride  of  calcium,  is  described 
as  a  solvent  of  pyroxyline,  either  alone,  or  mixed  with  light  mineral 
naphtha.  In  No.  1,313  the  pyroxyline  is  moistened  with  the  ordi- 
nary solvent,  and  then  the  camphor  and  oil  are  added,  and  the  mix- 
ture is  ground.  In  the  defendant's  manufacture  the  xyloidine  and 
the  dry  camphor  are  mixed  and  then  ground  together,  and  the  ground 
mixture  is  steeped  in  alcohol.  No.  97,454  claims  broadly  the  use  of 
camphor,  in  conjunction  with  alcohol,  without  reference  to  any  order 
of  manipulation.  It  covers  equally  the  liquid  resulting  from  the 
combination  of  alcohol  and  camphor,  to  which  the  xyloidine  is  added, 
and  the  mixing  of  the  xyloidine  first  with  either  the  alcohol  or  the 
camphor,  and  the  addition  of  the  other  ingredient. 

In  No.  1,813  the  ordinary  volatile  solvent,  alcohol  distilled  off 
chloride  of  calcium,  is  used  to  moisten  the  pyroxyline,  and  the  cam- 
phor is  added,  which,  the  patent  says,  has  the  effect  to  render  such 
ordinary  volatile  solvent  more  suitable  {or  use.  The  camphor  is 
stated  to  be  used  in  place  of  prepared  nitro-benzole  or  aniline,  which 
is  a  solvent.  The  camphor,  therefore,  co-operates  with  the  alcohol, 
and  the  combination  acts  as  a  solvent.  In  No.  97,454  it  is  said  that 
the  solvents  of  that  patent  ''differ  from  the  ordinary  known  solvents 
of  xyloidine  in  that  these  menstrtui  which  are  employed  are  not  nec- 
essarily, in  themselves,  solvents  of  xyloidine,  but  became  so  by  the 
a'ldition  of  the  bodies,  compounds,  or  substances  herein  referred  to.** 
In  the  former  decision  it  was  said  that  the  invention  of  Spill  was 
"the  discovery  of  the  fact  that  camphor  and  alcohol,  when  united, 
would  be  a  solvent  of  xyloidine."  It  was  also  said  that  the  defend- 
ant dissolved  its  xyloidine  "by  the  joint  action  of  the  camphor  and 
the  alcohol,"  and  that  "neither  alone  is  a  solvent  of  xyloidine." 
Whether  either  alone  is  or  is  not  a  solvent  of  xyloidine  is  of  no  im- 
portance. The  defendant  employs  as  a  solvent  the  combination  of 
alcohol  and  camphor.  That  is  what  No.  97,454  claims — employing 
as  a  solvent  camphor  in  conjunction  with  alcohol.  What  No.  97,454 
says  is,  that  the  menstrua  employed  are  not  "necessarily,  in  them- 
selves," solvents  of  xyloidine.  Yet,  if  what  is  employed  is  essentially 
a  combination  of  spirits  of  wine  and  camphor,  it  is  an  infringement 
of  No.  97,454;  and,  if  what  was  essentially  a  combination  of  spirits 
of  wine  and  camphor  was  before  described  as  a  solvent,  No.  97,454 
is  not  valid. 
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The  only  point  remaining  is,  as  to  the  use,  in  No.  1,313,  in  connec- 
tion with  camphor,  of  alcohol  distilled  off  chloride  of  calcium.  No. 
1,695  shows  that  commercial  alcohol  so  distilled  is  nothing  but  de- 
hydrated alcohol,  alcohol  deprived  of  its  water,  alcohol  made  strong, 
and  that,  alone,  it  is  a  solvent  of  pyroxyline.  Commercial  alcohol 
has  more  or  less  water.  The  water  acts  no  part  as  a  solvent.  The 
object  is  to  get  rid  of  the  water  and  avail  of  the  spirit.  It  is  the 
spirit  which  is  effective.  To  dehydrate  the  commercial  alcohol,  or 
deprive  it  of  its  water,  or  make  it  strong  alcohol,  or  absolute  alcohol, 
which  is  done  by  distilling  it  off  chloride  of  calcium,  is  only  to  con- 
centrate it,  and  thus  entitle  it  the  better  to  be  called  alcohol  or  spir- 
its of  wine.  When  distilled,  it  is  yet  alcohol.  When  not  distilled, 
it  is  called  alcohol.  When  strong,  made  absolute,  freed  from  water, 
concentrated,  it  was  and  is  of  itself  a  solvent  of  zyloidine;  and  in 
that  state  it  was,  before  Spill's  invention,  described  as  used  with 
camphor  as  a  solvent  of  xyloidine.  The  only  question  was  as  to  the 
strength  necessary  for  the  alcohol, — as  to  how  much  water  it  might 
contain  and  yet  be  a  solvent  with  the  camphor.  There  could  be  no 
invention  in  using  alcohol  of  less  and  less  strength,  until  a  point  was 
reached,  as  to  weakness,  beyond  which  it  would  not  answer  to  go. 
Spill  gives  the  date  of  his  invention  as  the  early  part  of  1869.  Be- 
fore that  the  world  was  informed  that  dehydrated  or  strong  alcohol 
was  of  itself  a  solvent  of  pyroxyline,  and  was  instructed  to  mix  it  with 
camphor  as  such  solvent.  It  must  be  strong  enough  in  spirits  to  do 
its  work.  Using  it  of  less  strength  and  yet  of  sufficient  strength  was 
no  invention.  To  use  dehydrated  alcohol  with  camphor  would  in- 
fringe No.  97,454,  and  yet  it  would  be  to  use  only  what  was  before 
described.  Under  the  Constitution  a  patent  can  be  granted  only  to 
an  inventor;  and,  under  the  statute,  the  thing  for  which  a  patent 
may  be  granted  must  not  only  be  new  and  useful,  but  it  must  amount 
to  an  invention  or  discovery.  "A  mere  carrying  forward,  or  new  or 
more  Cj^tended  application,  of  the  original  thought ;  a  change  only  in 
form,  proportions,  or  degree;  the  substitution  of  equivalents,  doing 
substantially  the  same  thing  in  the  same  way  by  substantially  the 
same  means,  with  better  results, — ^is  not  such  invention  as  will  sus- 
tain a  patent."     Smith  v.  Nichols,  21  Wall.  112,  119. 

Being  satisfied  that  due  weight  was  not  given  to  these  considera- 
tions, in  connection  with  the  state  of  the  art,  as  shown  at  the  hear- 
ing which  resulted  in  the  interlocutory  decree,  and  that  that  decree 
ought  not  to  have  been  made,  no  other  result  can  be  reached  than 
that  effect  must  be  given  to  this  conclusion,  and  No.  97,454  be  held 
invalid,  so  far  as  it  claims  the  preparation  and  use  of  camphor  in 
conjunction  with  alcohol  or  spirits  of  wine,  as  a  solvent  of  xyloidine. 

As  to  No.  101,175,  the  former  decision  said :      _  . . 

"There  are  five  claims  in  the  patent.  The  second  alone  is  alleged  to  have 
been  infringed.  The  specification  says:  *  The  second  part  of  my  invention 
relates  to  the  bleaching  of  xyloidine,  and  is  as  follows:  When  it  is  desired  to 
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bleach  or  whiten  xyloldlne,  I  bleach  it  directly  after  the  removal  of  the  aclds» 
and  before  removing  it  from  the  vat.  This  I  do  by  any  of  the  well-known 
means,  preferring  a  solution  of  chlorine  or  a  solution  of  chloride  of  lime  or 
soda,  which  I  add  to  the  xyloidine,  making  use  of  alternate  stirrings,  and  rest, 
for  a  sufficient  time,  until  tiie  xyloidine  is  whitened.  The  solution  is  again 
drained  off,  and  the  xyloidine  is  repeatedly  washed  with  water  in  order  to  re- 
move any  excess  of  bleaching  agents  or  any  residue  from  such  agents,  when 
it  will  be  found  to  be  ready  to  be  submitted  to  pressure  in  order  to  free  the 
same  from  water,  and  may  then  be  opened  out  so  as  to  prepare  it  for  drying, 
dissolving,  or  other  purposes.'  The  second  claim  is  in  these  words:  *The 
process  of  bleaching  xyloidine  in  the  manner  herein  specified.'  That  portion 
of  the  specification  which  precedes  the  statement  of  the  second  part  of  the  in- 
vention relates  to  the  treatment  of  vegetable  fiber  or  lignine  with  acids,  to 
convert  it  into  xyloidine  and  render  it  soluble  in  suitable  solvents.  The  fiber 
is  intimately  mixed  with  the  acids  by  appropriate  means,  then  the  acids  are 
strained  and  pressed  from  the  fiber,  which  is  now  xyloidine,  and  it  is  sub- 
jected to  a  washing  and  stirring  with  water  until  it  is  nearly  or  quite  free 
froqi  acids,  and  the  water  is  then  drained  off.  The  washing  is  done  in  a 
washing  vat.  The  bleaching,  as  before  stated,  is  done  directly  after  the  re- 
moval of  the  acids,  and  before  the  xyloidine  is  removed  from  the  vat.  The 
evidence  shows  that  the  real  invention  of  the  plaintiff,  in  this  regard,  was  to 
bleach  xyloidine  by  ordinary  bleaching  agents  directly  after  the  converting 
acids  had  been  washed  out  of  it,  and  before  anything  had  been  mixed  with 
it  which  might  interfere  with  the  action  of  the  bleaching  agents.  This  is 
fairly  the  sense  of  the  specification. 

"Whether  the  bleaching  is  done  in  the  washing  vat  or  not,  or  in  a  solution  • 
of  the  ordinary  bleaching  agent,  or  by  such  agent  not  in  a  solution,  are  im- 
material matters.  The  essential  discovery  was  that  an  ordinary  and  well- 
known  bleaching  agent,  of  the  character  of  chlorine,  or  chloride  of  lime,  or 
chloride  of  soda,  if  applied  to  xyloidine,  when  it  had  become  such,  and  had 
been  freed  from  the  converting  acids,  and  while  it  remained  in  that  state, 
would  act  upon  it  to  blea(;h  it.  The  defendant  treats  paper  with  acids  to 
make  xyloidine,  then  washes  out  the  acids,  then  grinds  it,  and,  while  it  is 
being  ground,  applies  bleaching  powders  to  it.  The  evidence  is  satisfactory 
that  one  of  such  bleaching  powders  is  permanganate  of  potash,  and  that  it 
was  a  well-known  and  ordinary  bleaching  agent  at  the  time  of  the  plaintiff's  * 
invention.  Therefore,  infringement  is  established.  It  is  contended  for  the 
defendant  that  the  claim  in  regard  to  bleaching  does  not  claim  a  patentable 
invention,  because  it  is  merely  the  use  to  bleach  xyloidine  of  what  had  before 
been  used  to  bleach  fibrous  material  not  converted  into  xyloidine.  The  true 
view  is  well  expressed  by  Professor  Seeley,  the  plaintiff's  expert.  The  de- 
fendant's expert,  Mr.  Edward  L.  Benwick,  had  cited  four  English  patents — 
those  to  Martin,  No.  7,  of  1864;  to  Reeves,  No.  2,797,  of  1860;  to  CoUyer, 
No.  550,  of  1859;  and  to  Reeves,  No.  3,293,  of  1866— as  describing  the  treat- 
ment of  vegetable  fiber  with  a  solution  of  chloride  of  lime  or  of  soda,  sub- 
stantially as  the  plaintiff's  patent  describes  xyloidine  as  being  treated  with  a 
solution  of  chloride  of  lime  or  of  soda.  Professor  Seeley  says:  '  The  patents 
referred  to  by  Mr.  Ren  wick  cover  inventions  relating  to  bleaching,  by  means 
of  ordinary  bleaching  agencies,  the  ordinary  fibrous  substances  which  are 
used  for  clothing,  paper  stock,  etc.  I  do  not  find  in  them  anything  which 
has  more  bearing  upon  the  novelty  of  Spill's  invention  than  what  might  be 
Included  in  the  matter  which  Spill  regards  and  defines  as  old  and  well  known. 
Previous  to  Spill's  time,  the  ordinary  bleaching  materials  and  methods  were 
only  applied  to  a  peculiar  class  of  substances ;  namely,  those  substances  of 
fibrous  character  which  were  useful  mainly  by  reason  of  that  fibrous  charac- 
ter. Spill's  invention  brings  the  utility  of  bleaching  upon  a  new  kind  of 
material,  and  brings  it  where  it  was  very  desirable,  but  where  it  was  sup^ 
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posed,  to  be  impracticable.  It  is  true  that  pyroxyline  (xyloidine)  has  a  fibrous 
structure,  but  this  fibrous  structure  is  not  any  essential  or  useful  property  in 
it.  In  fact,  in  this  art  pyrozyline  does  not  become  useful  until  the  fibrous 
structure  Is  destroyed.  I^roxyline  is  not  useful  for  any  of  the  purposes  to 
which  the  materials  formerly  bleached  were  applied.  Pyroxyline  is  very  dif- 
ferent in  chemical  character  and  composition  from  the  old  bleachable  mate- 
rials. If  pyroxyline  had  not  the  fibrous  structure,  probably  the  question  of 
Invention  in  this  case  would  not  have  arisen,  for  then  it  would  have  appeared 
plainly  that  the  case  would  have  been  similar  to  that  of  (suppose)  bleaching 
charcoal  by  ordinary  bleaching  agents.  In  advance  of  expeilments,  the 
bleaching  of  a  substance  like  pyroxyline  would  seem  impracticable,  almost  in- 
credible. The  theory  of  ordinary  bleaching  is  that  the  coloring  matter  of 
goods  to  be  bleached  is  of  a  complicated  and  unstable  character,  and  is  de- 
stroyed by  the  powerful  chemical  action  of  the  bleaching  agents,  chlorine, 
oxygen,  etc.  Inasmuch  as  pyroxyline,  in  its  manufacture,  has  been  exposed 
to  the  action  of  some  of  the  most  powerful  chemical  agents  which  are  known, 
it  is  unreasonable  to  suppose  that  any  of  the  unstable  coloring  matter  could 
be  left  in  it.  The  bleaching  of  pyroxyline  has  often  been  proposed  and  at- 
tempted; it  was  especially  desirable  in  this  art;  but  it  is  my  opinion  that  a 
chemist  would  exhaust  all  other  theories  before  he  would  think  of  ordinary 
bleaching  agents  for  the  purpose.  The  subject  had  come  up  in  my  mind  sev- 
eral times  before  Spill's  invention,  and  I  was  unwilling  to  credit  the  efiicacy 
of  his  plans  until  they  were  actually  demonstrated  to  me.  I  know  of  very 
few  inventions  where  so  novel  and  useful  results  have  been  obtained  by  such 
simple  and  unlooked-for  methods.'  There  is  no  evidence  to  counteract  tbds 
view." 

The  decision  in  Pennsylvania  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.  110  U.  S.  140,  S.  C.  4  Sup.  Ct.  Rep.  220,  makes  it  im- 
possible to  sustain  the  view  heretofore  annoianced  as  to  No.  101,175. 
The  ruling  in  that  case  is  that  ''the  application  of  an  old  process  or 
machine  to  a  similar  or  analogous  subject,  with  no  change  in  the 
manner  of  application,  and  no  result  substantially  distinct  in  its  nat- 
ure, will  not  sustain  a  patent,  even  if  the  new  form  of  result  has  not 
before  been  contemplated." 

In  the  Martin  patent — No.  7,  of  1864 — fabrics  composed  partly  of 
vegetable  and  partly  of  animal  material,  and  other  fabrics  and  ma- 
terials, designed  to  be  used  in  making  paper,  are  boiled  with  lime 
and  soda  or  potash  in  a  rotating  boiler  provided  with  heaters,  and 
the  cleaned  rags  are  then  bleached  in  the  boiler  by  an  ''ordinary 
bleaching  liquid,  consisting  of  a  solution  of  chloride  of  lime  or  soda, 
«with  a  preparation' of  sulphuric  acid." 

In  the  Reeves  patent — No.  2,797,  of  1860 — ^jute  and  other  fibers 
of  a  similar  nature,  intended  to  be  made  into  pulp  for  paper,  are 
boiled  in  an  alkali,  then  treated  with  chloride  of  soda  or  lime  under 
heat,  then  immersed  in  a  bath  of  chloride  of  lime  of  moderate 
strength,  to  which  is  added  a  small  quantity  of  diluted  sulphuric  or 
hydrochloric  acid,  then  boiled  in  a  weak  caustic  alkaline  solution, 
whereby  a  large  quantity  of  coloring  matter  is  extracted,  then  washed, 
and  then  treated  in  a  solution  of  chloride  of'  soda  or  lime,  or  both 
together,  so  that  a  perfect  white  will  be  the  result. 

In  the  GoUyer  patent,  No.  550,  of  1859,  straw,  fax,  and  other  ma- 
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terials,  to  be  need  in  making  paper,  are  boiled  in  eanstie  alkali,  then 
washed,  and  then  bleached  in  a  chloride  of  lime  solution. 

In  the  Beeves  and  Mnschamp  patent — No.  8,293,  of  1866 — vegeta- 
ble fibers  or  common  rags,  to  be  made  into  paper  for  explosive  pur- 
poses, are  boiled  in  caustic  alkali  and  washed,  and  then  a  solution  of 
chloride  of  lime  is  employed  to  disintegrate  and  bleach  them,  a  small 
quantity  of  diluted  sulphuric  or  other  acid  being  added  to  the  chlo- 
ride of  lime. 

The  validity  of  No.  101,175  was  rested  by  the  plaintiff  at  the  orig- 
inal hearing,  and  is  now  rested,  on  this  alone,  as  a  claim  of  invention 
— that  he  discovered  that  xyloidine,  or  soluble  gun-cotton,  made  by 
the  use  of  substances  so  powerful  as  nitric  and  sulphuric  acids,  could 
be  bleached  by  ordinary  bleaching  materials.  The  view  urged  and 
admitted,  as  sustaining  the  patent,  was,  that  no  one  could  or  would 
have  believed,  in  advance,  that  it  was  possible.  But,  the  old  process 
of  bleaching  by  ordinary  bleaching  agents  was  applied  to  vegetable 
fiber,  with  no  change  in  the  manner  of  application,  and  with  the 
same  distinct  result  of  bleaching.  The  only  difference  was  that  the 
product  was  bleached  vegetable  fiber  in  the  shape  of  converted  gun- 
cotton,  instead  of  bleached  vegetable  fiber  not  so  converted.  The  fact 
that  bleached  gun-cotton  had  not  before  been  known  or  contemplated 
did  not  make  the  bleaching  of  it  in  that  way  a  patentable  invention, 
in  view  of  the  state  of  the  art.  What  was  done  was  to  bleach  by  a 
process  which  acted  objectively  on  the  material  and  left  it  the  same 
thing  as  before  bleaching,  but  in  a  bleached  state.  The  bleaching 
agent  did  not  form  with  the  material  a  new  chemical  product.  No. 
101,175  says  that  the  bleaching  solution,  after  the  xyloidine  is 
whitened,  is  drained  off,  and  the  bleached  article  is  repeatedly  washed 
with  water  to  remove  any  excess  of  bleaching  agents,  or  any  residue 
from  such  agents.  It  also  states  that  the  material  to  be  used  to 
make  ''soluble  gun-cotton  or  xyloidine"  is  ''cotton  or  other  vegetable 
fibers  or  lignine,  either  in  their  normal  condition  or  after  they  have 
passed  through  any  manufacturing  process,  or  the  refuse  of  the  same, 
or  the  ordinary  rags  of  commerce,  either  in  a  white,  dyed,  or  colored 
condition.*' 

In  the  case  of  Pennsylvania  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.,  the  decision  of  the  circuit  court  was  reversed  on  the  ques- 
tion of  patentability,  and  the  rules  laid  down  show  that  under  it,  and 
the  cases  which  the  opinion  cites  and  approves,  the  decision  in  the 
present  case  as  to  No.  101,175  ought  to  have  been  that  claim  2  set 
forth  no  patentable  invention. 

Within  the  principle  applied  in  Wooster  v.  Handy,  21  Fed.  Bbp. 
51,  the  court  has  the  power  and  it  is  its  duty  to  dismiss,  with  costs, 
the  bin  in  this  case;  and  it  is  so  ordered. 
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Matthbws  and  another.  Surviving  Exeontors,  etc.,  9.  Ieon-Clad 

Manuf'o  Co. 

{Oireuit  Court,  8.  D.  New  York.    Augnst  21, 1884.) 

Patent  Law— Improvkmbnt  m  Boda-Watbb  Fountainb. 

Alleged  infringement  of  patent  for  tin-lined  steel  soda  fountains.  After  in- 
vestigation of  the  inventions  of  plaintiffs  and  defendant,  and  a  comparison  of 
their  several  parts  each  with  each,  no  infringement  found. 

In  Equity. 

A.  V.  Brvesen  and  H.  L.  Burnett,  for  plaintiflfs. 

F.  H.  Betts  and  E,  C.  Webb,  for  defendant. 

Blatchford,  Justice.  Tliis  suit  is  brought  on  four  patents :  reissue 
No.  8,834,  granted  to  John  Matthews,  August  5,  1879,  for  an  "im- 
provement in  soda-water  fountains,"  on  an  application  for  reissue 
filed  June  26,  1879,  the  original  patent,  No.  128,411,  having  been 
granted  to  said  Matthews,  June  25, 1872,  for  17  years  from  June  13, 
1872;  reissue  No.  8,887,  granted  to  John  Matthews,  August  5, 1879, 
for  an  "improvement  in  soda-water  apparatus,"  on  an  application 
for  reissue  filed  June  26,  1879,  the  original  patent,  No.  137,702, 
having  been  granted  to  said  Matthews,  April  8,  1878 ;  letters  patent 
No.  159,433,  granted  to  John  Matthews,  February  2,  1875,  for  an 
"improvement  in  vessels  containing  gases  and  liquids  under  press- 
ure;" and  letters  patent  No.  179,583,  granted  to  John  Matthews, 
July  4, 1876,  for  an  "improvement  in  fountains  for  containing  aerated 
beverages." 

The  specification  of  reissue  No.  8,884,  referring  to  the  drawings 
which  accompany  it,  says : 

"Figure  1  is  an  exterior  longitudinal  view,  and  figure  2  a  central  longitu- 
dinal section  of  a  fountain  constructed  in  accordance  with  my  improvement. 
My  invention  consists  in  a  novel  construction  of  a  tin-lined  steel  fountain 
for  soda-water  and  other  aerated  or  gaseous  liquids,  such  fountain  combining 
lightness  with  strength,  and  being  of  cylindrical  form  and  uniform  dimen- 
sions, or  thereabout,  throughout  its  length,  thereby  adding  to  the  conven- 
ience of  packing  and  handling;  also,  being  exempt  from  expansion  or  perma- 
nent lateral  distention  by  the  interior  pressure  to  which  it  is  subjected,  thus 
preserving  its  form  and  contributing  to  its  durabiUty.  Fountains  for  the 
like  purpose,  as  previously  made,  have  been  largely  expansive,  and  retained 
the  set  given  to  them  by  extension,  and  being  otherwise  objectionable.  In 
the  accompanying  drawings,  A  represents  a  block-tin  interior  body  of  cylin- 
drical form,  with  hemispherical  or  reduced  ends,  the  same  constituting  the 
tin  lining  of  the  fountain,  and  being  provided  at  one  of  its  ends  with  a  neck, 
6,  for  the  introduction  of  the  usual  or  any  suitable  connections  by  which  tlie 
fountain  is  charged  and  its  contents  drawn  off,  said  neck  receiving  or  having 
screwed  into  it  a  screw-coupling,  c,  secured  by  a  nut  and  washer,  d,  e,  on  the 
exterior  of  an  outer  end-cap,  B,  for  making  the  connection.  C  is  the  exte- 
rior shell  or  body  proper,  made  of  galvanized  sheet  steel,  as  may  also  be  the 
end-caps,  B,  B  \  which  are  soldered  to  or  over  the  extremities  of  the  same, 
and  constitute,  as  it  were,  parts  of  said  body,  C,  that  surrounds  or  fits  over 
the  tin  lining,  A.  The  end-caps,  B,  B^.  are  united  to  the  body,  C,  without 
v,2lF,no.lO— 41 
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flanges  or  projections,  by  tin  joints,  as/,/,  made  by  soldering  with  pare  tin, 
which,  being  a  ringing  metal,  unites  closely  with  the  steel  CKterior  to  jnake 
a  firm  and  durable  joint,  as  other  solders  having  lead  in  them  will  not  do. 
Bands,  g,  g^  of  brown  paper  or  other  non-conducting  material  are  introduced 
between  the  tin  lining.  A,  and  steel  body,  G,  at  the  ends  of  the  latter,  to  pre- 
vent the  tin  of  the  lining  being  melted  by  the  heat  used  in  making  the  pure 
tin  joints,/, /.  The  fountain  is  also  filled  with  water  for  the  same  purpose 
prior  to  making  said  joints.  The  non-stretching  character  of  the  body,  0,  by 
reason  of  the  same  being  of  steel,  insures  the  fountain  preserving  its  shape, 
and  the  absence  of  end  flanges  provides  for  the  close  packing  of  a  series  of 
such  formations  when  transporting  or  storing  them." 

The  claims  of  No.  8,834,  four  in  number,  are  as  follows : 
"(1)  The  combination  of  the  inner  continuous  tin  fountain.  A,  baving 
neck,  6,  with  the  rigid  inclosing  shell,  made  in  sections,  substantially  as 
herein  shown  and  described.  (2)  The  tin  vessel,  A,  incased  by  a  cylinder,  C, 
and  ends,  B,  B  ^  in  the  manner  substantially  as  described,  as  a  new  and  im- 
proved article  of  manufacture,  for  the  purpose  specified.  (3)  The  combina- 
tion of  the  inner  vessel.  A,  with  the  exterior  covering,  made  in  sections, 
which  are  united  after  being  placed  around  the  vessel,  A,  substantially  as 
specified,  the  inner  vessel  being  entirely  continuous  within  tbe  covering.  (4) 
The  combination  of  the  inner  vessel,  A,  with  the  surrounding  covering  or 
shell,  and  with  intermediate  bands,  ^,^,  of  paper  or  non-conducting  material, 
substantially  as  specified." 

Claims  1,  2,  and  3  are  alleged  to  have  been  infringed.  The  text 
of  the  specification  of  No.  128,411  is  identical  with  that  of  No.  8,834, 
as  above  quoted,  except  that,  in  No.  128,411,  the  word  ''closely"  is 
inserted  between  the  words  **body,  C,  that"  and  the  words  "surrounds 
or  fits."     No.  128,411  had  only  one  claim,  as  follows: 

"The  tin  vessel,  A,  incased  by  a  steel  cylinder,  C,  and  ends,  B,  B ',  soldered 
to  the  latter,  in  the  manner  substantially  as  described,  as  a  new  ai)d  improved 
article  of  manufacture,  for  the  purpose  specified." 

It  is  contended  for  the  defendant  that  No.  8,834  is  void  as  to  the 
first  three  claims,  because  it  was  applied  for  and  granted,  with  ex- 
panded and  generalized  claims,  after  a  delay  of  seven  years  in  apply- 
ing for  a  reissue.  The  descriptive  parts  of  the  two  specifications  are 
identical,  except  as  to  the  word  "closely."  The  omission  of  that 
word  is  not  a  restriction. 

The  novel  construction  of  a  tin-lined  steel  fountain,  in  which  the 
invention  is  stated,  by  the  original  specification,  to  consist,  is  shown, 
by  the  claim  of  the  original,  to  be  a  structure  having  these  features : 
(1)  A  tin  vessel  or  lining,  A;  (2)  incased  by  a  steel  body  or  cylinder, 
C;  (3)  the  outer  end-caps  or  ends,  B,  B*,  soldered  to  the  steel  body 
or  cylinder,  C,  without  flanges  or  projections,  by  tin  joints  made  by 
soldering  with  pure  tin  instead  of  by  a  solder  having  lead  in  it.  The 
text  of  the  original  specification,  in  its  descriptive  part,  shows  that 
this  was  the  invention.  The  claim  was  adequate  to  secure  that  in- 
vention. There  was  nothing  ambiguous  or  obscure  or  deficient  in  the 
claim,  to  secure  that  invention.  There  was  no  inadvertence,  accident, 
or  mistake,  and  there  is  no  attempt,  by  proof,  to  show  that  there  was. 
The  fact  that  the  descriptive  parts  of  the  two  specifications  are  alike, 
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shows  that  the  sole  object  was  to  change  the  claim ;  and,  as  the  new 
claims  are  not  restrictive,  they  are  for  a  different  and  enlarged  inven- 
tion, in  so  far  as  they  are  different  claims.  The  first  three  claims 
omit  all  limitation  to  the  method  of  soldering  the  end-caps  to  the 
oylinder  or  body  by  tin  joints,  which  is  an  indispensable  element  of 
the  invention  set  forth  as  the  invention  in  the  original  specification, 
and  such  omission  enlarged  the  invention  and  enlarges  the  scope  of 
the  claims.  The  new  claims  are  sought  to  be  used  to  cover  struc- 
tures which  came  into  existence  after  the  original  patent  was  granted, 
but  before  application  was  made  for  the  reissue,  and  that  application 
was  not  made  until  seven  years  after  the  original  patent  was  granted. 
During  that  interval,  the  defendant  engaged  in  making  the  structures 
alleged  to  infringe.  It  is  apparent  that  the  plaintiff  knew  this  and 
took  his  reissue  in  order  to  be  sure  and  have  claims  which  would 
cover  the  defendant's  structures.  They  did  not  infringe  the  claim  of 
the  original  patent.  The  sections  of  their  outer  shell  were  not  and 
are  not  united  by  tin  solder,  nor  were  nor  are  the  structures  without 
flanges  or  projections.  The  case  must  be  controlled  by  the  rulings 
in  MiUer  v.  Brass  Co.  104  U.  8.  350;  James  v.  CampbeU,  Id.  856; 
Matliews  v.  Machine  Go.  105  U.  S.  54;  Bantz  v.  Frantz,  Id.  160; 
Johnson  v.  Railroad  Co.  Id.  539;  Oage  v.  Herring,  107  U.  S.  640; 
S.  C.  2  Sup.  Ct.  Eep.  819;  Clements  v.  Odorless  Excavating  Appa- 
ratus  Co.  109  U.  S.  641;  8.  C.  3  Sup.  Ct.  Eep.  525;  McMurray  v. 
MaUory,  111  U.  8.  97;  8.  G.  4  Sup.  Ct.  Rep.  375;  Turner  d  Seymour 
Manufg.  Co.  v.  Dover  Stamping  Co.  Id.  319;  8.  C.  4  Sup.  Ct.  Rep. 
401.  The  first  three  claims  of  No.  8,834  are  adjudged  to  be  invalid. 
The  specification  of  reissue  No.  8,837,  referring  to  the  drawing 
which  accompanies  it,  says : 

''The  drawing  represents  a  vertical  central  section  of  my  improved  soda- 
water  apparatus.  This  invention  relates,  first,  to  a  new  manner  of  forming 
a  tight  joint  between  the  body  and  the  cock  of  a  soda-water  fountain.  *  *  * 
The  invention  consists,  first,  in  forming  a  recess  in  the  fiange  of  the  cock, 
opposite  the  projection  of  the  bung,  for  the  reception  of  a  soft  metallic  or 
other  packing.  I  have,  previous  to  this  invention,  used  an  annular  packing 
In  a  recess  in  the  fountain  top;  but  that  construction  renders  it  difficult  to 
insert  and  replace  the  packing.  It  is  much  easier  to  replace  it  on  the  flange 
of  the  cock.  I  also  find  that  this  improvement  affects  a  great  saving  of  gas, 
which  is  wasted  if  the  joint  is  imp^ect.  *  *  *  In  the  accompanying 
drawing  the  letter  A  represents  a  stop-cock  having  a  fiange,  a,  and  a  down- 
wardly projecting  extension  or  lower  part  below  said  fiange.  C  is  the  bung, 
which  projects  from  the  fountain  body  through  an  aperture  in  the  shell  or 
body,  D,  of  the  fountain.  The  flange,  a,  of  the  cock  is  directly  above  raid 
bung,  and  is  recessed  at  its  under  side  to  receive  a  soft  metal  or  other  pack- 
ing, X.  The  projection,  z,  of  the  bung  of  the  fountain  fits  up  into  this  le- 
cess,  and  impinges  on  the  packing  which  is  contained  in  the  recess  of  the 
flange,  a.  The  packing,  a;,  is  prevented  from  spreading  by  the  sides  of  the 
recess,  and  thus  makes  a  perfect  joint.    ♦    ♦    «" 

There  are  five  claims  in  No.  8,837.  Claim  1,  the  only  claim  al- 
leged  to  have  been  infringed,  is  as  follows ; 
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"(1)  The  combination  of  the  cock,  A,  having  recessed  flange,  a,  and  pack- 
ing, X,  in  the  recess,  with  the  bung,  C,  and  shell  or  body,  J),  of  the  fountain, 
substantially  as  herein  shown  and  described." 

The  specification  of  the  original  patent  said : 

''A A  is  a  stop-cock  with  a  projection  6t  pure  tin  into  the  fountain;  aa  is 
the  flange  of  the  cock;  xx  is  a. packing  of  soft  metal  or  other  substance;  2si 
is  the  lip  of  the  bung  fountain.  *  *  ♦  The  improyement  relates,  first,  to 
a  new  method  of  closing  the  joint  between  the  fountain  and  the  stop-cock. 
♦  *  *  The  first  improvement  is  this:  The  flange,  a,  of  the  cock,  which 
beds  down  on  the  bung  surrounding  the  fountain,  is  recessed  so  as  to  form  a 
matrix  to  receive  a  soft  metallic  or  other  packing,  oxn.  The  lip,  22r,  of  the 
bung  of  the  fountain  fits  up  into  this  recess,  and  impinges  on  the  packing, 
which  is  prevented  from  spreading  by  the  sides  of  the  recess,  and  thus  makes 
a  perfect  joint.  I  have  for  some  years  used  an  annular  packing  in  a  recess 
in  the  fountain  top.  but  that  construction  necessitates  the  removal  of  th^ 
fountain  wlien  the  packing  has  to  be  replaced.  It  is  much  more  convenient 
to  have  the  packing  in  the  flange  of  the  stop-cock,  as  it  is  more  portable  than 
the  fountain;  and,  if  alloys  are  used,  it  is  more  convenient  to  send  the  stop- 
cock, to  have  them  replaced,  than  the  large  fountain.  I  find  this  improve- 
ment effects  a  great  saving  in  the  gas  usually  wasted,  if  the  joint  is  not  very 
perfect.    *    *    ♦» 

The  claim  of  the  original  patent,  on  the  above  description,  was 
this: 

"(1)  The  combination  of  a  soft  metallic  or  other  packing,  xx,  in  a  recess 
in  the  flange  of  the  stop-cock,  working  against  the  lip,  2^,  on  the  bung  of  a 
soda-water  fountain,  as  herein  specified,  so  as  to  form  a  perfect  joint  between 
the  cock  and  the  fountain." 

The  description  in  the  original  patent  is  fully  carried  out  in  claim 
1  of  that  patent.  The  packing  in  the  recess  in  the  fiange  worked 
against  the  lip,  ^,  of  the  bung,  which  lip  fits  up  in  the  recess  so  as  to 
impinge  on  the  packing,  the  sides  of  the  recess  preventing  the  pack- 
ing from  spreading.  That  is  the  description  in  the  original.  The 
description  in  the  reissue  is  to  the  same  effect.  The  projection,  z^  of 
the  bung  fits  up  into  the  recess  and  impinges  on  the  packing,  the  sides 
of  the  recess  preventing  the  packing  from  spreading.  The  cock,  the 
fiange,  the  recess,  the  packing,  the  bung,  and  the  body  of  the  fount- 
ain are  elements  alike  in  the  two  claims;  but  the  lip,  z,  on  the  bung, 
which  is  named  in  claim  1  of  the  original,  is  npt  named  in  claim  1 
of  the  reissue.  It  would  seem  to  have  been  designed  to  make  claim 
1  of  the  reissue  cover  a  structure  in  which  the  lip,  z,  does  not  fit  up 
into  the  recess ;  but  it  would  also  seem  that  the  combination  cannot 
be,  in  the  language  of  claim  1  of  the  reissue,  a  combination  of  the 
recess  and  its  packing  with  the  bung,  "substantially  as  herein  shown 
and  described,''  unless  the  bung  has  a  lip  fitting  into  the  recess,  and 
in  such  way  as  to  allow  the  sides  of  the  recess  to  prevent  the  packing 
from  spreading  as  the  lip  impinges  on  the  packing.  But  the  defense 
is  set  up  that  what  is  covered  by  claim  1  of  the* reissue  was  in  public 
use  and  on  sale  in  the  United  States  for  more  than  two  years  before 
the  patentee's  application  for  his  original  patent.     The  date  of  that 
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application  was  March  21, 1873.  This  defense  is  established  in  re- 
gard to  the  sale  of  two  fountains,  each  containing  a  cock  embracing 
the  arrangement  covered  by  claim  1,  by  William  Gee,  in  the  year 
1870,  to  one  Joslin;  and  in  regard  to  the  sale  of  two  others,  each 
containing  a  cock  with  the  like  arrangement,  by  Gee,  in  the  year 
1868,  to  one  Batler.  The  answer  sets  up  this  defense  with  all  the 
particularity  necessary.  It  is  not  necessary  to  examine  any  of  the 
other  anticipations  alleged. 

The  specification  of  No.  159,433,  referring  to  the  drawings  accom- 
panying it,  says : 

<* Figures  1  and  3  are  longitudinal  sections,  and  figures  2  and  4  cross-sec- 
tions, through  Hues,  x,  x,  and  o»  v,  of  figures  1  and  3,  respectively.  The  ob- 
ject of  this  invention  is  to  make  strong  vessels  for  containing  liquified  gases, 
highly  condensed  or  dissolved  gases,  which  exert  great  pressure  on  the  vesseL 
Such  vessels,  as  heretofore  constructed,  are  made  of  a  single  wall  or  shell,  or 
of  one  or  more  single  walls  placed  one  within  the  other.  In  my  invention  I 
make  the  walls  of  the  vessels  lamellar,  or  of  multiple  shells  united,  so  that 
each  re-enforces  the  other.  •  In  the  arts  it  is  important  to  have  very  strong 
vessels,  as  the  bursting  of  them  occasions  very  serious  consequences — some- 
times the  loss  of  life.  In  my  invention  the  multiple  walls,  which  are  made 
of  tough  metal,  such  as  steel,  are  united  together  by  tin  or  other  soldering 
metal,  so  that  any  imperfections  in  one  plate  are  corrected  by  the  other  plate 
or  plates.  In  the  drawing  I  have  shown  different  modes  of  accomplishing 
this  object.  Thus,  in  figures  3  and  4  the  body  of  the  vessel  is  made  by  tak- 
ing a  plate  of  steel,  coating  it  with  tin,  and  then  coiling  it  in  a  volute,  and, 
after  that,  sweating  together  the  several  plies.  The  caps  or  ends  are  made  by 
placing  several  caps  one  within  the  other,  and  sweating  them  together.  I 
unite  the  caps  and  the  body,  as  in  my  patent  of  June  13,  1872,  Ko.  128,411, 
or  as  described  in  another  application  filed  of  even  date  with  this;  or,  instead 
of  coiling  the  body,  it  may  be  made  by  placing  one  shell  within  another  and 
sweating  them  together,  and  then  putting  on  the  caps,  as  above.  This  form 
is  shown  in  figures  1  and  2.  Around  the  bung  I  place  a  number  of  washers, 
as  shown  in  figures  1  and  3,  so  as  to  re-enforce  that  part.  ♦  ♦  ♦  By  giv- 
ing the  walls  a  lamellar  form,  a  greater  average  strength  is  obtained  for  a 
given  weight  of  metal,  since  the  strain  is  equally  distributed,  so  that  the 
principle  Is  applicable  to  vessels  requiring  lightness  as  well  as  strength. 
The  following  description  will  enable  those  skiUed  in  the  art  to  make  and  use 
my  invention:  In  the  drawing.  A,  is  the  body  of  the  vessel,  which  is  com- 
posed of  two,  three,  or  more  plies,  as  shown  at  a,  a,  a,  and  is  made  by  insert- 
ing one  closely-fitting  vessel  into  another,  as  shown  in  figures  1  and  2,  or  by 
coiling  to  form  a  volute,  as  shown  in  figures  3  and  4.  The  caps,  B,  B,  are 
made  of  deep  caps,  two,  three,  or  more  in  number,  as  shown  at  b,  6,  6.  0  is 
the  bung-piece,  with  a  broad  flange  on  the  inside.  Between  the  cap  and  this 
flange  are  interposed  a  number  of  washers,  d,  d,  d,  so  as  to  re-enforce  the 
wall  where  it  is  weakened  by  openings.  *  *  *  If  openings  are  required 
in  the  side  or  other  part  of  the  vessel  they  should  be  strengthened  by  wash- 
ers, such  as  shown  at  d,  d,  d.  Instead  of  a  single  coiled  plate,  the  body  may 
be  made  of  several  plates  spirally  coiled,  so  that  one  breaks  joint  with  the 
other.  The  plates  are  first  turned,  and  then  put  together,  and  afterwards 
sweated  together,  and  also  the  seams  and  spaces  between  the  plates,  so  as  to 
unite  all  in  one  solid  piece.  The  vessels  formed  in  this  manner  are  not  only 
very  strong,  but  resist  the  passage  of  gases  much  better  than  those  made  in 
the  ordinary  way.  *  •  ♦  The  method  of  forming  the  cup-shaped  caps, 
the  kinds  of  metal  to  be  used  for  the  plates,  and  the  process  of  preparing 
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them  for  use,  being  already  known,  and  forming  no  part  of  this  invention, 
need  not  be  described.  The  following  is  the  method  of  joining  the  seams 
which  I  use,  and  which  is  applicable  to  all  kinds  of  vessels  of  iron  and  steel: 
I  first  galvanize  or  coat  with  zinc  the  whole  of  the  sheet-steel  intended  for 
tbe  jacket  or  shell  or  shells,  and  then,  by  means  of  a  blow-pipe,  melt  tin  upon 
the  surface  intended  to  form  the  joints.  This  tin  alloys  itself  with  ^e  zinc, 
forming  a  very  fusible  alloy,  which  is  carefully  wiped  off  clean.  The  process 
is  then  repeated  until  little  or  no  zinc  is  left  upon  those  portions  intended  to 
form  the  joints.  Tliese  parts  are  afterwards  united  by  means  of  tin  solder, 
and  a  very  firm  joint  is  formed.  This  process  constitutes  a  part  of  my  inven- 
tion." 

There  are  five  claims,  as  follows : 

"(1)  The  method  herein  described  for  forming  strong  vessels  to  contain 
gases  and  liquids  under  high  pressure,  consisting  In  coating  a  sheet  of  steel 
or  other  tough  metal  with  tin  or  other  soldering  metal,  coiling  into  a  volute 
or  spiral,  and  then  sweating  the  parts  together,  substantially  as  set  forth.  (2) 
The  method  of  forming  caps  or  ends  for  strong  vessels,  consisting  in  sweat- 
ing together  a  number  of  steel  or  other  tough  metal  caps  coated  with  a  solder- 
ing metal,  as  set  forth.  (3)  A  lamellar  vessel  for  containing  liquids  and 
gases  under  great  pressure,  having  the  several  plies  united  by  tin  or  solder- 
ing metal,  as  described.  (4)  A  lamellar  cap  or  end  for  strong  vessels,  com- 
posed of  a  number  of  caps  united  by  soldering  metal,  as  set  forth.  (5)  The 
combination  of  the  re-enforcing  washers,  d,  with  the  end  or  body  of  the  ves- 
sel, so  as  to  re-enforce  the  parts  weakened  by  apertures,  as  set  forth." 

It  is  very  plain  that  the  defendant's  structure  does  not  infringe 
any  one  of  the  first  four  claims  of  this  patent.  It  is  not  a  lamellar 
vessel,  nor  has  it  a  lamellar  cap  or  end,  in  the  sense  of  this  patent* 
Its  cap  or  end  is  not  made  by  sweating  together  a  number  of  caps 
coated  with  a  soldering  metal.  It  has  re-enforcing  washers  at  the  end 
where  there  is  an  apertore,  bat  if  claim  5  of  the  patent  is  not  to  be 
confined  to  re-enforcing  washers  applied  to  the  end  of  such  a  lamellar 
vessel  as  the  specification  describes,  the  state  of  the  art  is  shown  to 
have  been  such  that  there  was  no  invention  in  applying  a  re-enforc- 
ing washer  to  an  aperture  in  a  structure  such  as  the  defendant's,  at 
the  time  Matthews  made  his  invention.  Such  a  washer  as  the  de- 
fendant uses  existed,  substantially,  before  Matthews'  invention,  in 
the  Gee  structure,  of  1870,  and  in  analogous  metal  structures,  such 
as  generators,  for  holding  liquids  under  pressure.  Aside  from  this, 
the  patent  was  not  applied  for  till  August  7, 1874,  and  the  extensive 
use  which  Matthews  made,  from  February,  1871,  to  February,  1872, 
in  his  regular  business,  of  fountains  with  the  aperture  head  re-en- 
forced by  washers,  the  washers  being  numbered  by  thousands,  can- 
not be  regarded  as  a  use  for  experiment.  The  experiment  might  as 
well  have  continued  till  now,  to  see  if  some  one  washer  would  not 
give  way. 

The  specification  of  No.  179,583,  referring  to  the  drawing  accom- 
panying it,  says : 

"Figure  1  shows  a  longitudinal  section  of  my  invention.  The  improve- 
ment consists  in  forming  the  bung  for  the  cock  or  plug  of  the  fountain  in 
such  a  manner  that  the  recess  for  the  soft  metal  or  other  washer  is  obtained. 
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It  also  consists  in  protectmg  the  inner  face  of  the  metal  bung.  In  the  draw- 
ing, a  is  the  metallic  bung;  E,  the  fountain-case,  or  shell;  b,  nut  to  hold  the 
bung  in  position;  o,  recess  for  washer;  «,  body  of  faucet;  d,  screw-thread 
stem  of  faucet;  and  ^,  the  lining  of  the  fountain.  Becesses  in  the  top  of  the 
fountain  case  have  been  long  used,  but  may  be  more  easily  constructed  by 
placing  them  in  the  bung,  as  shown,  the  bung  being  made  of  a  separate  piece 
of  metal.  The  washers  may  also  be  more  readily  turned  or  tinned.  The  first 
part  of  the  invention,  therefore,  consists  in  forming  a  recess,  c,  in  the  top  of 
the  bung,  so  as  to  hold  a  washer  between  the  bung  and  the  screw  faucet  stem. 
The  second  part  of  the  invention  consists  in  carrying  the  lining  of  the  fount- 
ain over  the  flange  of  the  bung,  so  as  to  protect  the  inner  end  of  the  bung. 
It  is  usual  to  carry  the  lining  between  the  bung  and  the  fountain  case.  This 
leaves  the  bung,  which  is  usually  of  brass,  exposed  to  the  action  of  the  bev- 
erage, which  thereby  becomes  contaminated.  By  carrying  the  lilting,  g,  over 
the  internal  face  of  the  bung,  and  soldering  it  thereon,  the  bung  is  protected 
against  all  action  from  the  aerated  water,  or  other  beverage,  and  these  are 
not  liable  to  become  contaminated.  This  Invention  is  applicable  to  all  kinds 
of  fountains  or  reservoirs  in  which  a  metallic  bung  is  inserted  with  a  draught 
faucet." 

There  are  two  claims,  as  follows : 

*'(1)  A  metallic  bung,  provided  with  a  recess,  c,  in  combination  with  fau- 
cet, e,  df  substantially  as  described.  (2)  In  a  fountain,  a  lining  carried  over 
the  inner  face  of  a  metallic  bung,  and  soldered  thereto,  substantially  as  shown, 
so  as  to  protect  the  bung  against  corrosion,  as  set  forth." 

Two  experts  for  the  defendant  testify  that  the  defendant's  stmctnrey 
E|  has  no  washer  in  the  bung  casting,  nor  any  recess  that  would  re- 
ceive and  support  such  a  washer,  and  does  not  contain  the  combina- 
tion covered  by  claim  1,  even  when  the  cock  or  faucet  is  screwed  into 
the  bung  of  E.  Nor  does  any  expert  for  the  plaintiffs  testify  that  the 
defendant  has  any  such  washer  in  a  recess,  or  any  such  recess  for  a 
washer.  Moreover,  a  washer  so  confined  in  a  recess  in  a  cock,  that 
it  operated,  when  squeezed,  to  pack  a  joint,  existed  before,  and  it 
hardly  amounted  to  a  patentable  invention  to  change  the  position  of 
the  recess  from  the  cock  to  the  bung,  there  being  no  other  result  than 
convenience. 

As  to  claim  2  of  No.  179,583,  the  specification  is  for  ''improve- 
ments  in  fountains  for  containing  aerated  beverages,"  and  states  that 
the  invention  covered  by  the  two  claims  is  "applicable  to  all  kinds  of 
fountains  or  reservoirs  in  which  a  metallic  bung  is  inserted  with  a 
draught  faucet."  Claim  2  is  for  a  lining  carried  over  the  inner  face 
of  a  metallic  bung,  and  soldered  to  it,  instead  of  being  carried  outside 
of  the  bung,  so  as  to  protect  such  inner  face  against  corrosion.  This 
claim  is  broadly  for  protecting  a  metallic  bung  by  a  lining  of  any  ma- 
terial, soldered  to  the  inner  face  of  such  bung,  so  as  to  prevent  access 
of  the  contents  of  the  vessel  to  such  inner  face.  In  view  of  the  state 
of  the  art,  as  proved,  there  was  nothing  new  or  patentable  in  such  a 
claim.  The  arrangement  was  an  old  one  in  generators,  to  protect  the 
bung  by  carrying  the  lead  lining  over  the  inner  face  of  the  bung,  to 
keep  the  acid  of  the  liquid  from  the  brass  of  the  bung.  Whether  the 
lining  was  soldered  to  the  bung  or  not,  there  was  no  invention  in  mak- 
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ing  it  pennanent  by  soldering,  or  by  any  other  eflfeotive  mode  of  at- 
tachment, in  view  of  the  state  of  the  art  of  soldering. 

It  results,  from  these  considerations,  that,  as  to  all  the  patents,  the 
bill  must  be  dismissed,  with  costs. 


Adams  &  Westlaee  MAKiTF'a  Go.  v.  Wilson  Paceino  Co.  and  others. 
(Oirouit  Court,  JIT.  D.  lUinoU.    Augoat  9, 1884.) 

1.  Patents  for  iKVEKTioKfr— Soldbrino  Process— NovKxar. 

Patent  191,405,  granted  to  Qeorge  M.  Clark  and  Arthur  Harris,  May  19, 1877, 
for  an  "  improyement  in  soldering  process,"  hM  void  for  want  of  novelty. 

2.  Same— Ii^RTNaBHENT— SoiiDERiNo  Tool. 

Patent  No.  194,519,  granted  to  Clark  and  Harris,  as  assignee  of  Arthur 
Harris,  August  27, 1877,  for  an  **  improvement  in  soldering  tool^"  held  in- 
fringed by  soldering  tool  used  by  defendant. 

In  Equity. 

Goburn  d  Thacher,  for  complainant. 

Munday,  Evarts  d  Adcock,  for  defendants. 

Blodoett,  J.  This  suit  is  brought  to  restrain  the  infringement  of 
letters  patent  No.  191,405,  granted  to  George  M.  Clark  and  Arthur 
Harris,  May  19,  1877,  for  an  "improvement  in  soldering  processes," 
and  letters  patent  No.  194,519,  granted  to  said  Harris  and  to  said 
Clark,  as  assignee  of  said  Harris,  August  27, 1877,  for  an  "improve- 
ment in  soldering  tools,"  both  of  which  patents  are  assignied  to 
complainant,  and  no  question  is  raised  as  to  complainant's  title. 

I  do  not  understand  that  defendants  seriously  deny  that  they  have 
used  substantially  the  same  process  described  in  the  first-mentioned 
patent,  but  they  deny  the  infringement  of  patent  No.  194,519.  Pat- 
ent No.  191,405  purports,  as  I  understand  and  construe  it,  to  be  for 
a  process.     The  inventors  say  in  their  specifications : 

"Our  invention  relates  to  a  new  and  useful  process  or  soldering  tin  cans 
without  the  use  of  soldering  irons;  and  consistis  in  heating  the  joint  to  be 
soldered  to  a  high  temperature,  as  high  as  the  tin  will  beai-  without  burning 
or  becoming  discolored,  and  then,  after  applying  resin,  either  in  the  powdered 
or  liquid  form,  pouring  into  the  joint  molten  solder.  The  solder  flows  and 
fills  the  joint  on  account  of  its  being  heated  to  a  high  temperature.  The  nec- 
essary requisite  to  our  Invention  is  to  have-the  parts  of  the  can  which  con- 
stitute or  form  the  joints  to  be  soldered,  heated,  so  that  the  solder,  which 
must  also  be  in  a  liquid  state,  will  flow  in  the  joint  and  fill  it.  *  *  *  We 
are  aware  that  joints  have  been  heated  preparatory  to  soldering,  and  the  sol- 
der laid  on  cold;  but  the  purpose  was  to  heat  sufliciently  to  melt  the  solder 
when  applied.  This  requires  a  very  high  temperature,  which  is  very  liable  to 
scorch  the  tin,  and  there  is  great  inconvenience  in  applying  the  solder  cold, 
and  relying  upon  its  contact  with  the  tin  to  melt  it  and  heat  it  sufficiently, 
so  that  it  will  flow  readily.  We  melt  the  solder  separately,  and  only  heat  the 
joint  to  a  sufliciently  high  temperature,  so  that  the  melted  solder,  when  poured 
upon  the  joint,  will  at  once  flow  and  fill  the  joint.    We  avoid  the  great  dan- 
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ger  of  scorching  the  tin,  and,  by  asing  melted  solder,  are  enabled  to  solder 
tin  cans  with  great  facility." 

The  proof  in  this  case  shows,  if  it  were  not  already  admitted  ia 
the  specifications  themselves,  that  devices  for  soldering  had  been 
patented,  and  perhaps  otherwise  publicly  described,  in  which  a  wire, 
strip,  or  drop  of  cold  solder  had  been  laid  upon  the  joint,  and  then 
the  joint  sufficiently  heated,  by  contact  with  a  hot  table  or  metallic 
plate,  to  melt  the  solder;  and  it  also  appears  that  other  devices  had 
been  patented — where  the  joint,  after  being  heated  sufficiently  to  se- 
cure the  adhesion  of  the  solder,  was  dipped  into  molten  solder,  or 
turned- in  a  grooTO  fitted  to  receive  the  flange-joint  of  the  can,  into 
which  the  melted  solder  bad  been  poured — long  before  the  invention 
claimed  by  complainant's  patent.  In  the  patent  of  Robert  J.  Hol- 
lingsworth,  dated  September  12,  1865,  he  describes  a  hollow  metal- 
lic plate,  G,  with  grooves  fitted  to  the  form  of  the  can  to  be  soldered, 
with  a  provision  for  heating  this  plate,  and  then  describes  his  pro- 
cess, as  follows : 

"When  the  plate  is  sufficiently  hot  for  use,  a  can  previously  supplied  with 
a  coil  of  solder  wire  is  placed  on  it,  so  that  the  groove  of  one  of  its  joints,  B, 
will  fit  in  one  of  the  grooves,  G,  of  the  plate.  So  soon  as  the  solder  begins 
to  flow,  the  can  is  to  be  shifted  and  shook  a  little,  so  as  to  distribute  it  more 
perfectly  around  the  joints.  It  is  then  taken  off.  Each  of  the  grooves,  G,  is 
to  receive  a  can  at  the  same  time;  and,  since  the  operation  takes  very  little 
time,  a  large  number  of  cans  can  be  soldered  in  a  given  time.  The  top  and 
bottom  joints  are  soldered  in  the  same  way.  This  mode  of  soldering  the  bot- 
tom and  top  joints  preserves  the  side  joint  or  seam,  which  is  soldered  on  the 
outside,  in  good  order,  without  impairing  it  at  the  joint,  B,  of  the  top  and 
bottom  of  the  can,  as  is  liable  to  be  done  in  the  common  mode  of  soldering 
the  joints,  B,  only  on  the  outside.'' 

In  the  specifications  of  the  patent  issued  June  6^  1871,  to  Isaac 
Eaylar,  it  is  said : 

"The  soldering  of  the  top  and  bottom  of  the  can  is  effected  by  placing  the 
can  on  the  heated  plate  or  soldering  bed,  G,  with  a  small  lump  of  drop  solder 
inserted  in  the  can,  as  represented  in  figure  8,  when  the  solder  will  adjust 
itself  and  be  caused  to  melt  immediately  over  the  lowest  point  of  the  grooved 
end  of  the  can,  so  that  by  turning  the  latter  once,  twice,  or  more  frequently 
if  necessary  around  the  plate,  G,  the  solder  will  flow  or  be  distributed  all 
around  the  joint  of  the  can,  and  the  same  thus  be  made  tight  The  general 
heated  surface  of  the  plate,  G,  prepares  or  warms  the  ends  of  the  can  before 
or  as  its  edge  approaches  the  hottest  point  in  the  plate  over  which  the  solder 
lies,  thus  expediting  the  soldering  of  the  joint;  and,  to  further  expedite  the 
process,  the  cans  to  be  soldered  may  be  preliminarily  heated  by  arranging 
them  on  heated  shelves  connected  with  the  furnaca" 

This  inventor  further  says  that  he  uses  drop  solder  in  place  of 
ring  solder  arranged  around  a  groove,  because  it  can  be  done  more 
rapidly,  and  save  labor  and  trouble.  In  the  patent  issued  to  Jacob 
Gulden,  dated  July  16,  1872,  the  process  shown  is  that  of  heating  a 
metaUic  table  having  a  recess  or  groove  fitted  to  receive  the  end  of 
the  can  into  which  melted  solder  is  poured,  the  end  of  the  can  being 
turned  thereon  to  take  up  the  solder  so  as  to  close  the  joint.     It  is 
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unnecessary  to  select  farther  illustrations  from  the  large  number  of 
prior  patents  introduced  in  evidence  to  show  that  heating  the  ends 
of  the  can  <ir  joints,  in  order  to  prepare  them  for  reoeiying  solder, 
was  not  new  with  this  inventor;  indeed,  the  testimony  in  this  case, 
as  to  the  art  of  soldering,  shows  that  tin,  to  make  it  unite  with  or 
take  solder,  must  be  heated  to  quite  a  high  degree  of  temperature; 
and  this,  in  the  old  way  of  doing  the  work,  was  accomplished  by  the 
soldering-iron,  which,  in  the  hands  of  a  skillful  workman,  was  made 
to  heat  the  joint  in  advance  of  laying  on  the  melted  solder  with  the 
point  of  the  iron. 

It  will  be  seen  that  the  patentees  in  this  oase  provide  no  special 
method  for  heating  the  joints  or  ends  of  their  cans  to  be  soldered. 
They  do,  however,  as  a  mode  of  showing  how  their  process  can  be 
applied,  say  that  ''they  place  the  cans  to  be  operated  upon,  upon  a 
hot  metal  plate,  so  that  the  joint  may  become  heated  uniformly,  and 
to  as  high  a  temperature  as  it  will  bear  without  scorching  or  discol- 
oring the  tin;"  that  they  then  put  some  resin  about  the  joint  in  the 
ordinary  manner  of  preparing  it  for  solder,  and  then,  with  a  ladle 
or  similar  article,  pour  the  melted  solder  into  the  groove,  and  it  im- 
mediately flows  around  and  fills  the  heated  joint,  soldering  the  same 
more  perfectly  than  it  can  be  done  with  the  soldering  iron.  It  ap- 
pearing sufficiently  from  the  proof  that  it  was  old  at  the  time 
these  inventors  entered  the  field  to  heat  the  joints  for  the  purpose  of 
making  them  receptive  of  the  solder,  the  only  element  left  in  the 
complainant's  patent,  wherein  it  di£Fers  from  the  older  devices  for 
producing  the  same  result,  is  that,  instead  of  heating  the  joint  to 
such  an  extent  as  to  cause  it  to  melt  cold  solder  or  drop  solder, 
or  solder  wire  placed  in  or  around  the  joint,  and  instead  of  turning 
the  heated  joints  in  a  groove  filled  with  melted  solder,  these  patent- 
ees pour  hot  solder  around  the  heated  joint;  and  the  question  arises, 
is  this  a  patentable  difference  ?  My  conclusion  is  that  when  the  ad- 
vantage of  heating  the  joint  for  the  purpose  of 'making  it  take  solder 
more  readily,  and  of  heating  upon  a  metallic  table,  or  in  a  gas  jet,  or 
by  any  of  the  other  methods  shown  in  the  proof  in  this  case,  was 
once  devised,  there  is  no  invention,  and  no  calling  into  action  of  the 
inventive  faculty  in  changing  the  process  from  that  of  turning  the 
heated  can  in  molten  solder  to  that  of  pouring  melted  solder  into  the 
joint  from  a  cup,  ladle,  or  other  article  capable  of  holding  it.  It 
therefore  seems  to  me  that  this  patent  must  be  held  void  for  want  of 
novelty. 

As  to  the  patent  No.  194,519,  for  an  "improvement  in  soldering 
tools,"  the  evidence  in  the  record  shows  very  little  use  by  the  defend- 
ant of  this  device ;  in  fact,  I  did  not  understand  that  the  infringe- 
ment of  this  patent  was  seriously  insisted  upon.  The  proof  does 
show  some  slight  use  by  the  defendant  of  the  device  of  a  soldering 
tool  covered  by  this  patent,  or  another  instrument  so  similar  in  con- 
struction and  operation  as  to  be  clearly  an  infringen^ent  of  this. 
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I  Gonolade,  therefore,  there  must  be  a  finding  under  the  proof  that 
the  defendants  have  infringed  No.  194,519;  and,  if  the  matter  is  of 
oonsequenoe  enoagh  for  counsel  to  demand  a  reference  on  the  qaes- 
tion  of  damages^  such  reference  will  be  ordered* 


The  Lepakto. 


Kbdbblandsoh  Ahbbioaansche  Stoomvart  Maatsghapfy  v.  The 
Lepanto  and  another. 

IDtitriei  Court,  S.  D.  New  York.    August  23, 1884.) 

1.  Collision— Poo  Signals— Erroneous  Location  of  Whistle  not  a  Fault. 

An  error  of  five  points  in  locating  a  vessel's  position  by  the  sound  of  her 
whistle  in  a  fog  is  not  necessarily  a  fault,  under  the  proved  aberrations  in  the 
course  of  sound. 

2.  Samb— Duty  of  Ybssbl. 

If  the  sound  comes  apparently  from  a  definite  direction,  a  steamer  is  justi- 
fied in  steering  away  from  it ;  but  if  it  seem  near,  she  is  also  bound,  at  her 
peril,  to  stop  and  reverse  at  once.    If  she  does  not  do  so,  she  must,  prima  fade^ 
answer  according  to  the  event. 
8.  Same — Moderate  Speed. 

Where  a  steamer  is  properly  officered  and  manned,  and  her  officers  and  look- 
out are  attentive  and  alert,  and  locate  a  whistle  according  to  the  best  judgment 
attainable  at  the  time,  if  her  previous  speed  was  moderate,  and  on  first  hear- 
ing the  whistle  in  a  definite  direction,  apparently  near,  she  at  once  steers  away 
from  its  apparent  direction,  and  immediately  stops  and  reverses  her  engineis 
at  full  speed,  she  does  all  that  is  possible  on  her  part  to  avoid  collision,  and  is 
not  liable ;  and  if  both  vessels  do  the  same,  and  a  collision  ensue  on  account  of 
an  erroneous  location  of  the  whistle  by  one  or  the  other,  it  must  be  set  down 
to  inevitable  accident,  and  the  loss  remains  where  it  fell ;  but  if  either  fail  in 
these  duties,  and  a  collision  ensue  that  would  have  been  avoided  by  observing 
them,  the  fault  is  hers  that  neglected  these  obligations. 
4  Same— Case  Stated. 

The  steamer  £.  was  going  E.  >^  S.,  in  a  dense  fog,  near  George's  bank,  un- 
der reduced  speed  of  seven  to  seven  and  one-half  Knots;  the  steamer  L.  was 
going  west  under  half  speed,  four  and  one-half  knots ;  they  heard  each  other's 
whistles  about  the  same  time,  and  about  four  minutes  before  collision;  the  E. 
located  the  L.'8  whistle  three  to  four  points  on  her  starboard  bow,  t.  «.,  about 
S.  E.,  and  at  once  starboarded,  to  go  to  the  northward,  and  (probably)  slowed, 
but  did  not  reverse;  theL.  located  the  E.'8  whistle  about  two  points  on  her 
port  bow,  f.  «.,  about  W.  S.  W.,  and  at  once  ported,  to  go  to  the  northward, 
also,  and  at  the  same  time,  reversed  full  speed ;  when  the  E.  had  got  heading 
K.  E.,  and  the  L.,  W.  K.  W.,  the  L.  struck  the  £.  amidships,  and  the  E.  soon 
sunk.  Held,  on  conflicting  evidence,  that  both  were  in  error  as  to  the  bearing 
of  each  other's  whistles;  that  they  were  about  3,100  feet  apart  when  the 
whistles  were  first  heard ;  that  the  L.  was  in  fact  about  one  and  one-half  points 
on  the  E.'s  port  bow,  instead  of  three  to  four  points  on  her  starboard  bow,  and 
that  this  error  was  material ;  that  the  E.  was  about  two- thirds  of  a  point,  in- 
stead of  two  points,  on  the  L.'8  port  bow,  but  that  this  error  was  immaterial 
as  respects  the  L.'8  navigation.  Held,  that  neither  was  in  fault  for  mere  error 
in  locating  the  other,  or  for  steering  to  the  northw<ird;  but  that  the  E.  was 
in  fault,  l>oth  for  excessive  speed  (seven  and  one-half  knots)  when  the  whittle 
was  first  heard,  and  also  for  not  reversing  at  once,  the  L.'s  whistle  seeming 
near.    Held,  also,  that  the  L.  was  nearly  stopped  at  the  collision,  and  would 
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Have  been  fuUj  stopped  before  collision,  and  within  her  share  of  the  distance 
that  separated  the  two  steamers  when  the  whistles  were  first  heard,  had  the 
£.  observed  her  daty;  and  that  the  L.,  therefore,  was  not  to  blame;  that  her 
preyious  speed  (four  and  one-half  knots)  was  ''moderate;"  that  she  violated 
no  rule  or  custom  of  navigation ;  and  that  the  whole  fault  of  the  collision  was 
on  the  part  of  the  E.  in  not  reversing,  and  in  her  immoderate  speed. 

6.  Same— Reduction  of  Pressure. 

Some  reduction  of  steam  pressure  being  usual  and  apparentlv  necessary,  for 
mechanical  reasons,  when  going  at  reduced  speed,  hdd^  in  the  absence  of  proof, 
that  the  reduction  of  steam  pressure  on  the  L.  from  75  pounds  to  60  pounds  was 
not  excessive ;  that  no  fault  of  the  L.  in  this  respect  was  shown,  since  it  ap- 
peared affirmatively  that  the  L.  had  all  necessary  power  in  reserve  to  perform 
her  duty  by  coming  to  a  full  stop  within  less  than  her  share  of  the  distance 
from  the  E.  after  the  whistles  were  heard. 

6.  Same — Article  19,  New  RuiiEs — Notice. 

Article  19  of  the  new  regulations,  (1880,)  providing  for  notice  by  one  or  two 
short  blasts  of  the  whistle  to  indicate  a  port  or  a  starboard  helm,  is  expressly 
made  optional.  Failure  to  indicate  or  to  reply  at  sea  being  no  breach  of  the 
rule,  or  of  any  proved  custom,  held,  not  a  fault. 

In  Admiralty. 

The  libel  in  this  case  was  filed  by  the  owners  of  the  Dutch  steam- 
ship Edam,  against  the  British  steam-ship  Lepanto,  in  rem,  and 
against  her  master,  in  personam^  to  recover  (450,000,  the  alleged 
value  of  the  Edam  and  her  cargo,  which  were  sunk  by  a  collision 
with  the  Lepanto  during  a  dense  fog  off  George's  bank,  at  about  10 
p.  M.  on  the  night  of  September  21,  1882. 

The  Edam  was  an  iron  steam-ship,  and  one  of  the  libelants'  line 
of  packets  engaged  in  the  transportation  of  freight  and  passengers 
between  New  York  and  Holland.  She  was  of  2,276  tons  register,  320 
feet  long,  89  feet  beam,  and  82  feet  deep.  She  left  New  York,  bound 
for  Rotterdam,  in  the  forenoon  of  September  20th,  with  a  full  cargo 
of  merchandise,  54  men,  officers  and  crew,  and  21  passengers.  The 
Lepanto  was  an  iron  steamer  carrying  freight  only.  She  was  of  1,800 
tons  register,  805  feet  long,  86  feet  wide,  and  26  feet  deep.  She 
sailed  from  Hull,  bound  for  New  York,  on  September  5th,  with  a 
medium  cargo,  and  34  men,  officers,  and  crew.  At  the  time  of  the 
collision  she  was  drawing  about  20  feet  of  water,  and  had  about  9 
feet  free-board. 

On  the  evening  of  the  21st  the  wind  was  light  from  the  S.  W.,  and 
the  sea  smooth,  with  a  moderate  roll.  Each  steamer  had  taken 
meridian  observations  at  the  previous  noon,  and  corrected  the  ship's 
clock  for  local  time  accordingly.  Their  difference  in  longitude  was 
then  about  14  minutes  of  time,  which  nearly  agrees  with  the  differ- 
ence of  their  clocks  as  to  the  time  of  the  collision.  Until  the  first 
whistle  of  the  Lepanto  was  heard,  a  few  minutes  preceding  the  collis- 
ion, the  Edam  had  been  sailing  E.  ^  S.  by  compass;  the  Lepanto, 
due  W.  by  compass.  The  log  of  the  Edam,  which  was  put  in  evi- 
dence after  the  principal  argument  of  the  cause,  was  made  up  on  the 
24th,  on  the  arrival  of  the  Lepanto  in  New  York,  and  gives  the  fol- 
lowing narrative : 
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••From  8  o'clock,  light  breeze  from  the  west,  mostly  still,  with  intermitting 
fog  showers;  clear  over  head;  sea,  calm.  Steered  E.  ^  8.,  (by  compass.)  At 
9  p.  M.,  thick  with  fog;  steamed  with  moderated  speed,  and  blew  the  steam- 
whistle  as  is  required.  At  9:50  anmoered  another  steam-whistle  bearing 
about  3  to  4  points  on  starboard  bow ;  put  the  helm  immediately  hard  a-star- 
board,  and  blew  two  short  blasts  on  the  steam-whistle.  Shortly  thereafter 
we  heard  again  a  steam-whistle,  almost  abeam  on  starboard  side.  The  out- 
look reported  then  a  green  light  on  starboard  side.  Believing  that  oil  was 
clear,  toe  steadied  the  helm  and  were  then  heading  N.  E.  by  E.  per  compass. 
But  immediately  thereafter  we  saw  a  8team-«hip  l^ar  right  down  on  us.  Put 
the  helm  immediately  again  hard  a-starboard,  and  blew  again  two  blasts  on 
the  steam-whistle.  The  vessel  was,  however,  so  near  by  that  collision  was 
unavoidable.  We  could  do  nothing  better  than  to  let  the  ship  run  on  in  the 
hope  that  she  should  pass  astern  of  us.  But  she  ran  into  us  abreast  of  the 
engine-room.  Ordered  immediately  the  engine  to  stop;  but  this  order  re- 
mained unanswered,  because  nobody  could  get  any  more  to  the  starting  gear, 
by  reason  of  the  damage  and  the  inpouring  water.  The  vessel  went  into  us 
through  the  starboard  side  deck-house  up  to  the  ventilator,  got  thereafter 
clear  again,  and  ran  a  second  time  into  us,  abreast  of  the  main  rigging,  went 
through  the  starboard  side,  demolished  bulwark  davit,  and  took  part  of  the 
main  rigging  away.  Hit  us  thereafter  another  time,  abreast  of  the  vestibule, 
whereby  one  of  the  boats  with  davits  and  bulwarks  was  demolished;  ran 
thereafter  astern  of  us.  Our  ship  was  heading  then  K.  E.,  (by  compass,) 
and  made  yet  some  headway.  Right  thereupon  the  engine  stopped,  and  the 
ship  began  to  sink  fast  Noticed  that  the  engine-room  ran  full  of  water. 
Had  meanwhile  closed  the  tunnel  door.  We  put  out,  as  soon  as  possible, 
boats  Nos.  1, 2,  and  4,  awaked  the  passengers,  and  let  them  go  with  the  crew, 
as  soon  as  possible,  into  the  boats.  By  this  time  there  was  already  water  in 
the  saloon.  *  «  «  One  of  the  boats  of  the  steam-ship,  which  later  proved 
to  be  the  Lepanto,  of  the  Hull  line,  came  along-side,  wherein  five  persons 
were  placed  yet.  Went  together  to  the  Lepanto,  wheie  we,  passengers  and 
crew,  mustered  as  best  we  could»  with  the  doleful  result  that  the  third  engi- 
neer, Nicolas  Laijendecker,  and  assistant  engineer,  Jan  Van  Geijt,  were  lost. 
*  «  «'*  Signed  by  J.  H.  Taat  (captain)  and  J.  A.  LaaoksoYi  (first  offi- 
cer.) 

The  teBtimony  showed  that  the  first  officer  was  on  the  bridge  in 
actual  charge  of  the  navigation  of  the  Edam.  The  third  officer  was 
also  on  the  bridge,  and  the  captain  a  part  of  the  time  on  the  bridge 
and  a  part  of  the  time  on  the  deck,  with  another  lookout  properly- 
stationed,  and  other  seamen  also  on  deck.  Their  testimony  in  gen- 
eral sustains  the  narrative  of  the  log,  though  with  some  important 
differences.  The  interval  between  the  first  whistle  and  the  collision 
is  estimated  by  the  officers  at  2^  to  3  minutes;  the  lookout  estimates 
it  at  6;  but  no  time  was  taken  by  the  clock.  Only  two  whistles  from 
the  Lepanto  were  heard,  estimated  to  be  about  two  minutes  apart. 
The  first  officer  estimated  the  time  during  which  the  helm  was  stead- 
ied to  be  about  half  a  minute;  and  the  time  from  the  second  order  to 
starboard  to  the  collision  about  the  same.  In  the  libel  and  in  the 
testimony  it  is  stated,  though  not  stated  in  the  log,  that  when  the 
first  whistle  was  heard  the  engines  were  ordered  to  ''slow.**  No  other 
ord<)r  to  the  engineer  was  given.  The  lookout  testified  that  the  green 
light  was  seen  and  reported  by  him  after  the  second  whistle  was 
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heard,  in  aooordanoe  with  the  statement  of  the  log.  The  officers  tes- 
tify that  it  was  reported,  and  seen  by  them,  as  a  momentary  flash, 
some  five  or  six  seconds  after  the  first  whistle  was  heard,  and  jast  after 
the  first  order  to  starboard,  was  given.  The  green  light  was  not  re- 
ferred to  in  the  original  libel,  or  first  amended  libel|  but  is  mentioned 
only  in  the  second  amended  libel. 
The  log  of  the  Lepanto  is  as  follows : 

"Sept.  21,  1882,  8  P.  M.,  steering  west  by  pole  compass.  Calm,  fine,  clear 
weather;  smooth  water.  9  p.m.,  light  S.  W.  airs;  the  weather  became  foggy; 
warned  chief  engineer  that  if  fog  continued  should  go  slow,  and  to  ease  steam 
down  at  once;  also  began  to  blow  steam- whistle  at  intervals  of  two  minutes. 
9:80,  fog  lifted  a  little.  10  p.  m.^  thick  fog;  half  speed  the  engines.  10:10 
p.  M.,  heard  a  whistle  close  to  our  port  botos;  stopped  engines,  helm  hard 
a-port,  and  full  speed  astern.  10:12  p.  m.,  heard  a  whistle  and  saw  a  mast- 
head light  very  close,  bearing  W.  S.  W.,  and  at  same  time  made  it  to  be  a  ves- 
sel crossing  our  bows  from  south  to  north.  10:15  p.  m.,  came  into  collision 
with  a  steamer  (our  head  at  the  time  being  W.  N.  W.)  which  never  stopped 
crossing,  but  dragged  right  across  our  bows,  at  the  same  time  swinging  to 
the  westward,  her  propeller  going  all  the  time.  10:17  p.  m.,  after  getting 
clear  of  the  steamer  stopped  engines,  sounded  the  compartments,  soundings 
being  F.  4,  M.  5,  aft  3,  making  no  water.  Immediately  sent  away  a  boat  in 
charge  of  second  officer  to  her  assistance,  that  at  10:30;  got  out  three  other 
boats,  sending  away  two  more,  with  all  our  crew  and  officers,  to  render  assist- 
ancfe,  (making  three  boats  in  alL)  10:35  p.  m.,  saw  the  steamer  again  on 
our  port  side,  abeam,  close  to;  slow  ahead  engines,  and  headed  our  ship  to  N, 
£.  and  stopped.  11:30  p.  m.,  the  boats  of  the  Edam  (three  in  alH  arrived 
along-side  with  the  passengera  and  crew,  who  were  at  once  embarkea.  11: 40 
p.  M.,  one  of  our  own  boats  returned,  bringing  the  chief  officer  of  the  Edam,  a 
quartermaster,  the  steward,  and  two  passengers.  11-:  45,  all  our  boats  re- 
turned. *  *  *  On  examination  of  the  forward  compartment  next  the 
stem,  discovered  a  large  aperture,  the  stem  twisted  over  the  starboard  and 
broken,  also  bow-plates  stove  in.    *    *    ♦" 

This  account  is  confirmed  by  some  five  or  six  of  the  Lepanto's  wit- 
nesses. The  master,  Gapt.  Rogers,  was  on  the  bridge,  in  charge  of  the 
navigation,  and  the  second  officer,  as  lookout,  was  on  the  top  of  the 
pilot-house,  with  another  lookout  forward.  The  chief  engineer,  with 
an  assistant,  was  on  duty  in  the  engine-room.  The  master  handled 
the  lanyard  of  the  whistle,  and  took  the  times  stated  from  a  clock 
near  by.  The  time  of  the  collision,  10 :  15,  however,  was  taken,  as 
he  testified,  not  at  the  moment  of  collision,  but  '*from  half  a  minute 
to  a  minute  after  the  vessels  had  cleared."  Only  two  whistles  from 
the  Edam  were  heard,  both  long  blasts.  All  the  Lepanto's  witnesses 
testified  that  the  Edam's  first  whistle  bore  about  two  points  off  their 
port  bow;  several  of  them  say  that  the  second  whistle  was  about  two 
minutes  subsequent,  and  that  the  collision  was  about  two  minutes 
after  the  second  whistle.  The  master  and  others  testify  that  the 
Edam's  mast-head  light  was  not  seen  at  the  same  instant  that  the 
second  whistle  was  heard,  as  would  be  inferred  from  the  log,  but  from 
a  half  minute  to  a  minute  later.  The  engineer  and  his  assistant  tes- 
tified thibt  the  orders  to  stop,  and  to  reverse,  came  together  at  10:10. 
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and  were  immediately  obeyed ;  that  it  took  about  one  minute  to  get  the 
engine  started  on  the  reverse;  that  the  reverse  movement  works  slow, 
at  firsts  gradually  increasing  for  about  a  minute  and  a  half,  when  the 
engine  gets  full  speed  astern;  and  th^t  he  estimated  two  minutes'  full 
speed  astern  to  be  sufficient  to  stop  all  forward  motion  of  the  ship 
when  going,  as  she  had  been,  at  the  rate  of  4^  knots.  He  further 
testified  that  at  9  p.  h.,  under  the  captain's  orders,  the  steam  press- 
ure was  reduced  from  75  pounds  to  60,  bringing  down  her  previous  full 
speed  of  9  knots  to  8  knots  per  hour;  that  at  10  p.m.  she  was  put  at 
half  speed,  making  from  4  to  4^  knots  per  hour. 

The  Edam's  full  speed  was  from  10|-  to  11  knots.  At  9 :  80  her 
steam  pressure  was  ordered  to  be  eased,  her  revolutions  were  brought 
down  from  58  to  37  per  minute,  and  her  speed  reduced  to  7^  knots, 
according  to  the  chief  engineer,  or  7  knots,  according  to  the  master's 
estimate.  Both  sides  testified  that  the  fog  was  dense  and  wet  low 
down  towards  the  water,  while  the  stars  remained  visible  overhead; 
and  that  prior  to  9 :  30  the  fog  alternated  in  rarer  and  denser  drifts. 
Gapt.  Bdgers  testified  that  considerable  echo  accompanied  the  whistles. 

Philip  J.  Joachimson  and  F.  A.  Wilcox,  for  libelants. 

Foster  d  Thotmon,  for  defendants. 

Brown,  J.  The  basis  of  actions  of  this  character  is  some  fault  in 
the  vessel  or  person  sued.  Fault  consists  in  the  violation  of  some 
statutory  rule  of  navigation,  or  in  the  failure  to  exercise  due  nautical 
skill  or  prudence.  The  burden  of  proof  is  upon  the  libelants.  To 
entitle  them  to  recover  they  must  point  out  the  fault  complained  of, 
and  establish  it  by  a  fair  preponderance  of  evidence.  The*  faults 
urged  against  the  Lepanto  in  this  case  are  (1)  immoderate  speed; 
(2)  that,  being  south  of  the  line  of  the  Edam's  course,  she  unjustifi- 
ably ported  her  helm  and  crossed  the  Edam's  bows;  (3)  delay  in  re- 
versing her  engines;  (4)  failure  to  give  notice  of  her  porting  by  one 
sharp  blast  of  the  whistle;  (5)  her  previous  reduction  of  steam  press- 
ure; (6)  too  long  intervals  between  her  whistles. 

The  evidence  on  both  sides  shows  that  the  whistles  were  given  and 
heard  at  intervals  not  exceeding  two  minutes.  This  is  all  that  is  re- 
quired by  the  rules,  and  no  fault  in  that  regard  is  proved.  Article 
19  of  the  new  international  rules,  (4  Prob.  Div.  244,)  to  which  both 
these  vessels  were  subject,  providing  for  notice  by  short  blasts  of  the 
steam- whistle  to  indicate  the  porting  or  the  starboarding  of  the  helm, 
is  expressly  made  optional.  If  such  a  notice  ifrom  one  steamer  is 
heard  by  another,  still  no  obligation  to  answer  it  is  imposed  by  the 
rule.  Nor  was  auy  evidence  introduced  to  show  that  any  custom  to 
give  such  notices  has  become  established,  so  as  to  render  conformity 
to  such  a  custom  obligatory.  In  the  absence  of  such  an  established 
usage  it  is  impossible  for  the  court  to  hold  the  giving  of  such  notices 
obligatory,  because  that  would  contradict  the  clause  of  the  statute 
rule  that  makes  it  optional.  The  other  faults  charged  turn  mainly 
upon  the  question  of  the  relative  positions  of  the  twQ  steamersi,  and 
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this  has  been  the  point  chiefly  controverted.  The  testimony,  aside 
.  from  what  relates  to  this  point,  does  not  present  any  serious  conflict. 
The  differences  are  comparatively  small,  not  'greater  than  are  to 
be  expected  under  circumstances  so  unfavorable  to  exact  observa- 
tion and  accurate  recollection;  and  they  are  capable  of  easy  expla- 
nation. But,  as  respects  the  relative  position  of  the  vessels,  the  tes- 
timony is  in  direct  contradiction.  There  is  no  question  that  the 
Edam  was  previously  sailing  E.  ^  8. ;  the  Lepanto,  due  west.  Each 
contends  that  the  other  was  to  the  southward  of  its  own  course, — ^the 
Edam  insisting  that  the  Lepanto  was  three  or  four  points  on  her 
starboard  bow,  i.  «•,  bearing  about  S.  W.,  and  the  Lepanto  insisting 
that  the  Edam  was  about  two  points  on  her  port  bow,  i.  e.,  bearing 
about  W.  S.  W.  Each  accordingly,  when  the  other's  whistle  was 
first  heard,  at  once  put  its  helm  hard  over,  and  steered  to  the  north- 
ward, so  as  to  give  the  other  a  wider  berth.  By  so  doing  they 
brought  about  the  collision  which  each  sought  to  avoid.  Had  either 
or  both  kept  her  original  course  the  collision  would  not  have  hap- 
pened. 

First,  From  the  testimony  I  find  no  reason  to  doubt  that  both  ves- 
sels were  officered  and  manned  by  competent  persons ;  that  the  offi- 
cers and  lookout  were  properly  stationed,  attentive,  and  alert;  and 
that  each  vessel  located  the  other  according  to  the  best  observation 
and  judgment  attainable  at  the  time.  Each  acted  upon  this  judg- 
ment in  the  way  most  prudent  and  natural,  by  steering  away  from 
the  apj)arent  source  of  danger,  in  order  to  give  the  other  as  wide  an 
offing  as  possible.  Nevertheless,  a  great  mistake  was  made  by  one 
or  both  of  the  vessels  in  locating  the  other;  and  this  mistake  was 
the  original  and  prime  cause  of  the  collision.  Erroneously  locating 
a  vessel  by  the  sound  of  her  whistle  in  a  fog  is  not,  however,  nec- 
essarily a  fault.  Sound,  like  light,  is  liable  to  be  deflected  from  its 
original  course  by  reflection,  refraction,  or  diffraction.  When  this 
happens,  though  the  hearer  locate  correctly  the  direction  of  the  sound 
as  it  comes  to  his  ear,  the  source  of  the  sound  will  be  in  a  differ- 
ent quarter.  Elaborate  experiments  on  fog  signals  in  this  coun- 
try and  in  England  have  established,  beyond  question,  apparent 
anomalies  and  contradictions  in  the  transmission  of  sound  through 
the  atmosphere,  and  a  consequent  liability  to  error  as  to  the  quarter 
in  which  the  sound  originates.  Although  opinions  differ  as  to  the 
comparative  importance  of  the  different  agencies  that  produce  these 
anomalies,  all  the  observers  agree  substantially  upon  the  fact  of  great 
aberrations  in  the  course  of  sound  and  in  the  audibility  of  fog  signals. 
It  is  now  well  settled  that  these  aberrations  are  not  due  to  fog,  snow, 
rain,  or  hail,  which  produce  little  if  any  sensible  effect  on  the  trans- 
mission of  sound.  So  far  as  known,  these  anomalies  arise  from  the 
effects  of  winds,  air  currents,  and  a  non-^homogeneous  atmosphere. 
See  Appendix  to  Reports  of  American  Light-house  Board  for  1874, 
1876,  18.77,  by  Prof.  Henry;  Appendix  to  Light-house  Report  of 
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1879,  by  Prof.  Morton;  Henry  on  Sound ;  Tyndall  on  Sound,  (3d  Ed.) 
pp.  9,  810,  351,  432;  Prof.  Taylor's  "Eecent  Besearches  in  Sound," 
Amer.  J.  of  Soi.  &  Arts,  January  and  February,  1876 ;  Prof.  Eeynolds 
'"On  Refraction  of  Sound  by  the  Atmosphere,"  L.  E.  D.  Phil.  Mag. 
July,  1875;  Appleton's  Annual  Cyclop,  for  1883,  art.,  "Sound  Sig- 
nals," by  A.  B.  Johnson,  chief  clerk  of  the  Light-house  Board. 

While  the  experiments  above  referred  to  relate  chiefly  to  the  pene- 
tration of  sounds  and  to  variations  in  audibility,  to  aerial  echoes,  and 
to  the  observed  alternate  areas  of  sound  and  silence,  they  also  em- 
brace the  deflection  of  sounds  by  reflection  or  refraction,  as  one  of 
the  modes  in  which  the  observed  aberrations  arise.  It  is  now  well 
established  that  areas  of  inaudibility  may  exist  distant  a  quarter  of 
a  mile  only  in  front  of  the.  blasts  of  the  most  powerful  steam  siren ; 
while  farther  off  in  the  same  direction  the  sound  may  again  become 
audible  and  loud,  and  remain  so  for  miles  beyond.  Prof.  Henry,  in 
his  report  of  1877,  (page  71,)  shows  that  this  may  arise  from  an  op- 
posing wind,  which  refracts  the  sound  waves  upwards  over  the  head 
of  the  listener,  till  they  meet  a  different  current,  or  strata  of  less  veloc- 
ity, when  they  may  be  deflected  to  the  earth  again;  or  it  **may  be 
considered  as  due  to  a  sound  shadow  produced  by  refraction,  which 
is  gradually  closed  in  at  a  distance  by  the  lateral  spread  vf  the  sound 
wave  near  the  earth;  or  by  the  probable  circumstance  of  the  lower 
sheet  of  sound  beams  being  actually  refracted  into  a  serpentine  or 
undulating  course.  Such  a  serpentine  course  would  result  from  suc- 
cessive layers  of  unequal  velocity  in  an  opposing  wind."  Appleton's 
Amer.  Cyclop.  1883,  p.  725.  These  phenomena,  he  adds,  are  observed 
especially  in  fog  when  the  wind  is  ahead,  (page  66.)  Such,  as  it 
will  subsequently  appear,  was  the  situation  of  the  Edam  in  respect 
to  the  Lepanto's  whistles.  As  the  steam-whistle  has  no  definite  axis, 
such  as  the  trumpet  of  the  siren  has,  its  lateral  sound  waves  would 
naturally  *' close  in"  around  areas  of  silence  much  nearer  than  those 
of  the  siren  would  do;  and  its  aerial  echoes,  also,  would  come  from  a 
wider  arc  of  the  horizon.  **In  the  experiments  at  South  Foreland," 
says  Prof.  Tyndall,  (Sound,  818,)  "not  only  was  it  proved  that  the 
acoustic  clouds  stopped  the  (direct  transmission  of)  sound,  but  in  a 
proper  position  the  sounds  which  had  been  refused  transmission  were 
received  by  reflection.*'  Gen.  Duane  says  that  **a  difficulty  is  some- 
times experienced  in  determining  the  position  of  the  signal  by  the  di- 
rection from  which  the  sound  appears  to  proceed,  the  apparent  and 
true  direction  being  entirely  different,*'  Eeport  of  1874,  p.  104.  He 
ascribes  this  result  '*to  the  refraction  of  sound  passing  through  media 
of  different  density."  Prof.  Hqpry  and  Prof.  Taylor  find  a  more  ef- 
ficient cause  in  unequal  velocities  of  the  wind,  which  produce  a  de- 
flection in  the  sound  waves,  and  thereby  change  the  direction  of  their 
progress.  Mr.  Johnson  writes  that  "he  has  frequently  been  more 
than  five  points  out  of  the  way  when  trying  to  locate  the  direction  of 
the  sound  made  by  a  given  fog  signal."  "I  have  even  heard, "he  savs. 
v.2lF,no.lO— 42 
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"apparency  the  sound  overhead,  when  it  was  from  five  to  seven  mfles 
away.  It  has  been  my  habit  to  correct  the  observation  of  audition 
by  looking  at  the  compass,  and  to  utterly  distrust  the  ear  as  a  means 
of  determining  the  exact  or  even  general  direction  of  sound  on  the 
water." 

When  the  sound  waves  reach  the  ear  by  any  indirect  course,  wiiat- 
ever  be  the  particular  cause  of  deflection,  the  mariner  in  a  fog  is 
necessarily  misled  as  to  the  true  direction  of  the  vessel  from  which 
they  proceed,  since  he  has  no  means  of  ascertaining  or  correcting 
the  deflection,  or  even  of  knowing  of  its  existence.  In  the  recent 
case  of  The  Zadok,  9  Prob.  Div.  114,  as  well  as  in  The  Elysia,  4 
Marit.  Law  Gas.  540,  it  was  held  that  "failure  to  hear  a  fog-signal  at  a 
distance  it  might  be  expected  to  be  heard,  cannot  be  accepted  as 
proof  of  negligence  on  the  part  of  those  who  did  not  hear  it."  The 
Negaunee^  20  Fed.  Bep.  918.  Similarly,  it  must  be  held,  upon  facts 
BO  abundantly  established  as  those  above  referred  to,  that  where,  as 
in  this  case,  the  officers  are  competent,  properly  stationed,  and  alert, 
and  have  apparently  formed  the  best  judgment  attainable  at  the 
time,  mere  error  in  locating  another  vessel's  actual  position  by  the 
apparent  direction  of  her  whistle,  though  the  error  be  as  much  as 
five  points,  is  not  proof  of  fault;  and,  accordingly,  I  hold  neither  of 
these  vessels  chargeable  with  fault  merelv  for  its  error  in  locating 
the  other. 

This  liability  to  error  is,  however,  well  known  to  manners.  It  was 
testified  to  on  the  trial.  But  while  this  fact  excuses  mere  error  in 
location,  if  the  observations  made  be  as  correct  as  possible,  it  widens 
the  obligations  of  prudence  and  caution.  Knowing  this  liability  to 
error,  the  mariner  is  bound  to  recognize  the  fact  that  there  is  still 
actual  danger  of  collision,  and  that,  though  steering  away  from  the 
apparent  direction  of  the  whistle  that  he  has  heard,  he  may,  like  one 
of  the  vessels  in  this  case,  be  steering  directly  towards  it.  Under 
rule  18,  therefore,  he  is  bound  to  '* slacken  speed"  to  the  lowest  point 
compatible  with  the  proper  handling  of  his  vessel;  and,  ''if  neces- 
sary, stop  and  reverse,"  until  all  doubt  be  resolved  and  all  danger 
passed.  For  the  libelants  it  is  urged  that  by  reason  of  this  liability 
to  error  as  to  the  position  of  the  Edam,  the  Lepanto  was  in  fault  for 
changing  her  helm  at  all;  and  that,  though  she  stopped  and  reversed 
her  engines  at  once,  she  was  bound  to  keep  a  steady  helm  until  the 
course  and  position  of  the  Edam  were  known  with  certainty.  The 
Louisiana,  2  Ben.  371.  In  my  opinion  this. rule  can  be  justly  ap- 
plied only  where  the  sound  itself  is  so  di£Fused  as  to  be  indeterminate 
in  its  direction,  so  that  there  is  no  good  reason  for  going  one  way 
rather  than  the  other.  Where  the  sound  comes  apparency  from  a 
precise  direction,  to  steer  away  from  it  furnishes,  as  a  rule,  the  most 
probable  means  of  escape.  Great  mistake  by  the  deflection  of  the 
sound,  though  occasional,  is  comparatively  infrequent ;  and  steering 
away  from  the  sound  ordinarily  .gives,  at  least,  the  toogest  path,  and 
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the  most  time  in  "which  to  stop  before  reaching  the  other  vessel.  It 
is,  therefore,  the  most  prudent  course;  and,  when  accompanied  by 
the  order  to  stop  and  reverse  at  full  speed,  it  ought  not  to  be  held  a 
fault.  If  this  charge  of  fault  were  well  founded,  it  would  come  with 
ill  grace  from  the  Edam,  which  changed  her  helm  without  reversing; 
but  the  concurrence  of  both  masters  in  the  same  maneuver  is  evi- 
dence rather  of  the  judgment  of  experienced  commanders  that  such 
was  the  most  proper  and  prudent  course  to  adopt. 

Just  at  what  point  a  steamer  in  a  fog,  on  hearing  another's  whis- 
tle, is  bound  to  stop  and  reverse;  or  how  the  master  is  to  know  when 
that  is  ''necessary"  under  the  rule,  is,  to  some  extent,  doubtless,  a 
question  of  practical  judgment.  A  steamer  is  not  bound  to  stop  and 
reverse  at  once,  without  reference  to  how  distant  the  whistle  may  be, 
or  may  appear  to  be.  Where  the  whistle  is  certainly  distant,  and 
no  danger  can  be  incurred  by  delay,  immediate  stopping  is  certainly 
not  necessary;  but  if  it  be  near^  ox  appear  to  be  near,  she  is  bound,  at 
her  peril,  to  do  so.  The  Frankland,  L.  R.  4  P.  C.  529, 684;  The  Kirhy 
Hall,  8  Prob.  Div.  71;  if  uncertain,  she  must  slacken,  or  stop  and  re- 
verse. The  George  D.  Fisher,  21  How.  1,  6 ;  Peck  v.  Sanderson,  17 
How.  178, 181.  For  her  conduct  in  this  respect,  a  vessel  must,  prima 
facie,  be  held  to  answer  according  to  the  event.  It  is  always  safe  to 
stop  and  reverse;  at  least,  as  regards  the  charge  of  fault.  If  she  does 
not  stop  and  reverse,  when  it  is  shown  by  the  event  that  by  doing  so 
the  collision  might  have  been  avoided,  she  must  establish  a  clear  jus- 
tification for  her  course  or  be  condemned.  The  Khedive  and  The 
Voorwarts,  etc.,  5  App.  Cas.  876,  890,  908.  "The  rules  are  applic- 
able from  the  time  the  necessity  for  precaution  begins,  and  con- 
tinue so  long  as  the  means  and  opportunity  to  avoid  danger  re- 
main." New  York,  etc.,  v.  Rumhall,  21  How.  872,  884.  The  whis- 
tles, or  horns  with  mechanical  appliances,  required  by  the  new  reg- 
ulations, (article  12,)  are  designed  to  make  it  certain  that  the  signals 
shall  be  heard  at  a  sufficient  distance  to  render  it  possible  in  all 
cases  for  steamers  to  be  stopped  before  coming  in  collision,  if  both 
vessels  observe  the  rules,  and  have  been  previously  going  at  "mod- 
erate speed;"  and  no  steamer's  speed  can  be  held  "moderate"  that 
does  not  admit  of  her  coming  to  a  full  stop  within  her  share  of  the 
distance  that  separates  her  from  another,  after  the  latter's  whistle  is 
audible.  But  if  a  steamer  is  previously  going  at  "moderate  speed," 
and  if  she  sails  away  from  the  apparent  direction  of  the  whistle  as 
soon  as  it  could  be  heard,  and  at  the  same  time  reverses  at  full 
speed,  it  is  clear  that  she  does  all  in  her  power  to  avoid  collision,  and 
no  charge  of  fault  in  these  respects  can  be  sustained.  Peck  v.  San* 
derson,  17  How.  178,  181;  TheRhondda,8  App.  Cas.  649,  666,  658; 
The  Sylph,  4  Blatchf.  24.  If  both  vessels  do  the  same,  in  my  judg- 
ment, no  collision  could  arise  under  the  existing  rules;  but  if  a  col- 
lision should  happen  under  such  circumstances,  all  the  rules  being 
observed,  it  must  be  deemed  to  have  arisen  from  unavoidable  natu- 
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ral  causes,  without  the  fault  of  either, — i.  e.,  by  inevitable  accident, 
— and  the  loss  remains  where  it  fell.  Staihback  v.  Bae,  14  How. 
532. 

Unless  the  Lepanto's  evidence  is  in  some  way  discredited,  it  must 
be  held  that  she  complied  with  aU  these  requirements.  Gapt.  Bogers 
on  cross-examination,  testified  that  the  first  whistle  heard  seemed 
near ;  and  in  answer  to  what  he  meant  by  "near,"  he  said:  "Well, 
less  than  a  mile."  In  fact,  the  vessels,  as  will  appear  hereafter, 
were  probably  about  3,100  feet  apart.  The  Lepanto's  log  says: 
"Heard  a  whistle  close  to  our  port  bows."  Capt.  Bogers  accordingly 
ported,  and  reversed  full  speed  at  once.  The  Edam  did  not  reverse 
at  all;  and  her  previous  speed  was  confessedly  about  seven  or  seven 
and  one-half  knots.  This  rate  of  speed  has  been  repeatedly  held  not 
"moderate"  for  such  steamers  under  similar  circumstances.  The 
Pennsylvania,  19  Wall.  125;  The  Colorado,  91  D.  8.  692;  and  see 
citations  in  Clare  v.  Providence,  etc.,  20  Fed.  Bep.  536.  The  Edam, 
as  I  have  above  said,  was  also  bound,  at  her  own  peril,  to  reverse  at 
once;  for,  by  her  own  testimony,  the  first  whistle  heard  seemed  near. 
Gapt.  Taat  testifies  that  at  the  time  of  the  first  whistle  he  formed  the 
opinion  that  the  Lepanto  "was  very  close  by."  "I  knew  she  was  very 
close  by,  and  I  had  to  give  way."  In  both  these  most  important 
points  the  Edam  was,  therefore,  in  evident  fault ;  so  that,  in  this  as- 
pect of  thiB  case,  if  four  and  one-half  knots  be  held  a  moderate  speed 
for  the  Lepanto,  without  determining  whether  she  was  right  or  was 
wrong  iu  locating  the  Edam,  she  must  be  held  to  have  done  all  that 
was  possible  on  her  part  to  avoid  the  collision,  provided  her  evi- 
dence is  to  be  believed;  while  the  Edam  clearly  did  not  do  either 
what  she  might  have  done,  or  what  the  rules  of  navigation  required 
of  her.  In  eSeci,  the  Edam,  while  violating  the  rules,  ran  upon  the 
Lepanto,  while  the  latter  was  strictly  observing  them. 

I  find  no  warrant  in  tb^  testimony  for  questioning  the  veracity  of 
the  Lepanto's  witnesses  as  to  what  was  done  on  board  that  vessel. 
Her  log  confirms  them  on  all  material  points.  The  temptations  to 
distort  or  falsify  the  truth  in  this  class  of  cases  are  doubtless  such  as 
to  demand  careful  scrutiny  of  the  testimony;  but  where  the  testi- 
mony is  found,  as  here,  at  all  points  consistent  with  itself  and  with 
the  results;  when  it  is  natural  and  probable  under  the  circumstances, 
and  accords  with  the  requirements  of  prudence  and  of  the  rules  of 
navigation,  and  is  neither  impeached  nor  directly  contradicted, — it 
must  be  accepted  as  the  truth.  See  The  Khedive  and  The  Rhondda,  ut 
supra.  The  only  substantial  contradiction  in  the  evidence  is  as  to 
the  relative  position  of  the  two  vessels.  But  this  difference  is  appar- 
ent rather  than  real ;  as  I  have  no  doubt  each  heard  the  sound  of  the 
other's  whistle  in  the  direction  assigned  to  it.  From  the  scientific 
point  of  view,  according  to  the  experiments  above  referred  to,  an  er- 
ror in  locating  sound  is  more  likely  to  arise  when  the  sound  is  moving 
against  the  wind;  i.  e.,  when  those  hearing  it  are  to  windward,  which 
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was  the  situation  of  the  Edam  here.  Bat  disregarding  this  theory, 
and  considering  the  error  of  one  or  the  other  vessel  as  having  arisen 
from  some  wholly  unknown  and  unavoidable  natural  cause,  the  error 
would  be  as  likely,  prima  facie,  to  have  arisen  on  the  one  side  as  on 
the  other;  so  that  if  there  were  no  means  of  determining  on  which 
side  the  error  arose,  the  Lepanto  would  be  held  without  fault,  on  the 
ground  that  in  her  navigation,  as  above  stated,  she  had,  in  any  event, 
done  all  that  was  incumbent  upon  her.  It  must  be  observed,  how- 
ever, that  if  the  Lepanto  were  actually  in  the  direction  assigned  her 
by  the  libelants,  her  log,  and  her  testimony  as  to  her  previous  speed 
of  only  4^  knots,  and  as  to  the  immediate  reversal  of  her  engines, 
and  her  slow  motion  at  the  time  of  the  collision,  must  all  be  deemed 
false  and  fabricated;  for  from  that  direction,  viz.,  S.  E.  of  the  Edam, 
at  whatever  distance  she  might  have  been,  she  could  not  possibly 
have  reached  the  point  of  collision  except  by  traversing  a  longer 
path  and  hence  by  going  at  a  higher  rate  of  speed,  than  that  of  the 
Edam;  and  the  latter  was  going  at  least  seven  knots,  and  did  not  re- 
verse at  all.  If,  however,  the  error  in  location  were  on  the  part  of 
the  Edam,  no  such  incongruity  in  the  testimony  as  regards  the  man- 
agement of  either  vessel,  or  in  other  respects,  save  as  to  the  green 
light,  (of  which  hereafter,)  would  arise,  but  the  testimony  of  both  as 
to  their  navigation  would  become  harmonious  and  consistent.  The 
error,  as  I  have  said,  being  as  likely  to  arise  on  one  side  as  the  other, 
if  scientific  hypotheses  be  disregarded,  the  ordinary  duty  of  the  court 
so  to  decide  as  to  harmonize  all  the  testimony,  if  possible,  would, 
therefore,  require  the  error  to  be  assigned  to  the  Edam  rather  than 
to  the  Lepanto,  if  it  could  not  otherwise  be  determined  with  certainty 
on  which  side  the  error  lay. 

Second,  Disregarding,  however,  the  direct  testimony  on  both  sides 
as  to  the  bearing,  or  the  apparent  bearing,  of  the  two  vessels  from 
each  other,  as  inferred  from  the  sound  of  their  whistles,  the  other 
evidence  does  afford  the  means  of  tracing  the  courser  and  position  of 
each  vessel  backwards  from  the  point  of  collision  with  an  approxi- 
mation to  accuracy  sufficient  for  all  the  purposes  of  this  case.  These 
means  are:  The  previous  courses  of  each;  their  rate  of  speed;  the 
interval  between  the  first  whistles  and  the  collision;  their  headings 
when  they  struck;  and  the  rate  of  change  of  course  under  a  helm 
hard  over.  A  drawing  of  these  positions  and  courses,  such  as  I  have 
annexed,  prepared  according  to  all  that  is  most  credible  and  accurate 
in  the  testimony  on  both  sides,  will  answer  almost  all  the  questions 
which  arise  in  the  case.  It  reconciles  nearly  all  the  testimony,  and 
at  the  same  time  renders  it  certain  that  a  considerable  error  arose  on 
each  side.  The  larger  and  more  important  error,  however,  is  shown 
to  have  been  on  the  part  of  the  Edam,  the  Lepanto  being  at  the  time 
of  the  first  whistle  about  one  and  a  half  points  on  the  Edam's  port 
bow,  instead  of  three  and  a  half  points  on  her  starboard  bow ;  and 
the  Edam  being  about  two-thirds  of  a  point,  instead  of  two  points. 


Digitized  by 


Google 


662  FBDEBAL   BEPOBTEB 

on  the  Lepanto's  port  bow.  The  error  on  the  part  of  the  Edam  was, 
therefore,  a  very  material  one,  since  it  placed  the  Lepanto  on  the 
wrong  bow.  The  error  of  the  Lepanto  was  immaterial,  becanse  the 
Edam  was  rightly  located  on  the  port  bow,  and  the  error  in  amonnt 
could  not  have  made  any  difference  in  the  Lepanto's  nayigation  or  in 
her  duty. 

A  few  observations  on  the  several  data  upon  which  the  drawing  is 
made,  will  state  what  I  regard  as  directly  established  by  the  evi- 
dence;  and  the  most  probable  estimates,  where  literal  exactness  is 
not  attainable. 

1.  TTie  previom  courses.  As  to  thesd  there  is  no  question.  The 
Edam  was  sailing  E.  ^  S. ;  the  Lepanto,  due  west. 

2.  Heading  at  collision.  This  is  given  with  precision  by  the  officers 
of  each  vessel ;  the  Edam  headed  N.  E.,  the  Lepanto,  W.  N.  W.  Both, 
indeed,  say  the  blow  was  very  nearly  at  right  angles;  and  each,  to 
make  this  out,  states  the  other  vessel  to  have  been  heading  two  points 
more  to  the  northward.  But  it  is  evident  that  at  night,  and  in  a  dense 
fog,  neither  had  the  means  or  the  opportunity  for  taking  an  exact 
observation  of  the  angle  of  the  other's  course  with  its  own,  while  they 
did  have  the  means,  by  their  compasses,  of  taking  an  exact  observa- 
tion of  their  own  courses.  The  officers  have  testified  to  these  courses 
positively,  and  their  statements  of  the  headings  at  the  time  must, 
therefore,  be  accepted,  instead  of  mere  estimates  of  the  lateral  angle 
of  the  blow.  The  Edam  consequently  changed  4^  points  in  the  in- 
terval; the  Lepanto,  2  points.  Before  clearing,  the  Lepanto  doubtless 
swung  to  the  north-west  or  beyond.  At  the  time  of  collision  the  Edam 
was  under  considerable  headway ;  she  cleared  the  first  incision  by 
"dragging  past;"  and  as  the  Lepanto,  20  minutes  later,  was  head- 
ing N.  E., — a  change  of  10  points,  though  her  engines  were  at  rest 
nearly  all  of  that  time, — ^it  is  evident  that  the  collision  gave  the  Le- 
panto's bows  a  strong  swing  to  the  northward;  and  it  is  probable  that 
she  was  heading  at  right  angles  with  the  Edam,  i.  «.,  N.  W.,  or  even 
northward  of  that,  before  she  cleared  the  first  contact.  This  would 
give  the  right  angle  that  both  sides  testify  to. 

3.  The  interval  between  the  first  whistles  heard  and  the  collision. 
This  was  substantially  the  same  on  each  vessel ;  for  the  log  of  the 
Edam  shows  that  she  "answered"  the  Lepanto's  whistle.  This  means, 
necessarily,  the  proper  long  blast  required  by  the  rules;  not  the  two 
short  blasts  mentioned  afterwards,  as  a  signal  of  starboarding,  that 
were  not  heard.  The  Edam's  witnesses  made  no  observations  of  the 
clock.  The  officers  estimate  the  whole  interval  at  two  and  a  half  to 
three  minutes;  the  lookout  at  six  minutes.  The  first  officer  finally 
said :  ''Two  and  one-half  and  two  and  one-quarter  minutes  is  all  guess- 
work; that  is  why  I  can't  give  you  an  answer,  [as  to  the  interval.] 
I  didn't  use  any  watch."  Gapt.  Rogers,  of  the  Lepanto,  noted  by 
the  clock  the  times  of  the  first  and  second  whistles,  and  of  the  col- 
lision, as  stated  in  the  log;  viz.,  10:10,  10:12,  and  10:15,  respect- 
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ively.  In  his  testimony  he  freqaently  speaks  of  the  whole  interval 
as  five  minutes;  but  he  finally  explains  that  he  did  not  take  tbe  time 
of  the  collision  until  '*half  a  minute  or  a  minute  after  the  vessels  had 
cleared."  It  must  have  been  at  least  a  half  minute  after  the  Lepanto 
first  struck  before  she  cleared  and  got  past  the  Edam,  and  it  was 
probably  more;  and  an  additional  half  minute  after  she  cleared 
would  make  a  minute  after  the  first  blow.  It  is  scarcely  credible 
that  while  the  two  ships  were  afoul,  or  not  yet  out  of  danger,  the 
Edam  dragging  past,  and  the  Lepanto  twice  again  running  against 
her,  the  captain  should  turn  aside,  in  such  moments  of  extreme  peril, 
to  look  at  the  clock.  After  they  had  well  cleared,  it  is  credible  and 
probable  enough  that  he  should  do  so.  There  is  good  reason,  there- 
fore, for  accepting  his  testimony  on  this  point  in  explanation,  and  as 
a  slight  variation  from  the  log.  The  chief  engineer  gives  the  same 
account  of  his  taking  the  time  at  10:15,  ''about  a  minute  after  the 
collision."  The  interval  between  the  first  whistles  and  the  collision 
must,  therefore,  be  taken  to  have  been  about  four  minutes. 

4.  The  speed.  The  Lepanto's  previous  speed  was  "from  four  to 
four  and  one-half  knots."  I  adopt  four  and  one-half.  The  Edam's 
previous  speed  was  seven  to  eight  knots,  according  to  the  engineer. 
I  adopt  seven  and  one-half.  I  cannot  consider  the  mere  estimate  of 
Gapt.  Taat  from  the  deck,  upon  a  densely  foggy  night,  at  "seven  knots 
or  a  little  less,"  as  entitled  to  preference  over  the  engineer's  testi- 
mony. The  Lepanto's  engines  were  reversed  as  soon  as  practicable. 
It  took  one  minute  for  the  engine  to  commence  backing;  a  minute 
and  a  half  more  to  get  working  full  speed  astern;  and  this  left  another 
minute  and  a  half  for  work  at  full  speed  astern.  All  her  witnesses, 
including  one,  a  cattle-man,  who  is  disinterested,  say  the  Lepanto's 
forward  motion  was  nearly  stopped;  the  captain  says  the  propeller's 
backwater  was  abreast  of  him;  the  chief  engineer  says  that  two  min- 
utes, after  the  engine  was  working  full  speed  astern,  would  stop  her ; 
i.  e.,  an  additional  half  minute.  Counsel  for  the  libelants  argues 
that  in  five  minutes,  if  reversed,  she  would  have  been  going  astern. 
I  have  no  doubt  the  Lepanto  was  going  at  not  above  the  rate  of  one 
knot  at  the  time  of  the  collision ;  her  rate  was  probably  less;  I  adopt 
one  knot  at  that  time.  This  was  sufficient  to  accomplish  the  injury. 
Her  average  speed  for  the  four  minutes  is,  therefore,  taken  at  two 
and  three-fourths  knots,  and  the  distance  run  would  be  1,100  feet. 

The  Edam's  officers  all  say  the  order  to  "slow"  was  given  when 
the  first  whistle  was  heard.  The  engineer  in  charge  being  killed,  I 
assume  that  the  order,  if  given,  was  obeyed.  But  the  failure  of  the 
log  to  mention  so  important  a  circumstance  in  her  own  justification 
as  the  slowing  of  the  engine,  especially  when  the  log  shows  that  the 
officers'  attention  was  directed  to  that  subject  by  its  mention  just 
before  that  she  was  steaming  "with  moderated  speed,"  necessarily 
subjects  this  testimony  to  suspicion.  This  suspicion  is  increased  by 
the  subsequent  language  of  the  log  as  to  what  took  place  when  the 
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Lepanto  was  seen:  "We  oonld  do  nothing  better  than  to  let  the  ship 
run  on,  in  the  hope  that  she  (the  Lepanto)  should  pass  astern  of  us;'' 
and  also  by  the  testimony  of  the  officers  of  the  Lepanto,  that  the 
Edam's  propeller,  when  she  was  nearly  abreast  of  them,  was  heard 
working  very  fast.  Nevertheless,  I  am  so  indisposed  to  accept  the 
alternative  of  a  willful  fabrication  of  evidence,  that  I  adopt  the  testi- 
mony of  the  Edam's  officers,  that  the  order  to  slow  was  given,  and 
consequently  obeyed,  because  the  order  was  a  probable  and  natural 
one  in  itself;  there  is  nothing  positively  contradicting  it;  and  particu- 
larly, also,  because,  if  the  speed  had  not  been  slowed  below  seven  and 
one-half  knots,  the  Edam,  in  the  interval  of  four  minutes,  would  have 
run  3,000  feet,  and  would  have  changed  her  heading  more  than  four 
and  one-half  points,  as  will  appear  below.  The  engine  working  slow 
would  bring  the  Edam's  speed,  says  Capt.  Taat,  from  zero  to  two  and 
one-half  or  three  knots.  She  had  an  excess  of  speed,  therefore,  over 
the  engine's  slow  rate  of  about  four  and  one-half  knots.  If  the  Le- 
panto, with  engines  working  astern  for  three  minutes,  and  for  half  of 
that  time  at  full  speed  astern,  would  reduce  her  speed  from  four  and 
one-half  knots  to  one  knot,  or  even  to  half  a  knot  only,  the  Edam, 
with  her  engine  going  at  slow  speed  ahead  and  no  reversal,  could  not 
have  reduced  her  speed  in  the  same  time  from  seven  and  one-half 
knots  to  less  than  four  and  one-half  knots.  On  slowing,  her  reduc- 
tion at  first  would  be  at  a  little  more  rapid  rate  than  later,  and  her 
average  speed  is  therefore  taken  at  five  and  three-fourths  knots  in- 
stead of  six,  the  mathematical  mean;  and  the  distance  run  by  her  in 
the  interval  of  four  minutes  would  be  2,300  feet.  A  wholly  inde- 
pendent mode  of  computation  gives  nearly  the  same  result,  viz.,  by — 
5.  The  rate  of  change  of  course  under  a  helm  hard  over.  Gapt.  Taat, 
though  testifying  with  reluctance  on  this  subject,  had  some  very  def- 
inite knowledge  concerning  it.  He  had  often  observed  such  vessels 
on  ''trial  trips"  make  circles  with  the  helm  hard  over,  and  he  says 
the  time  was  from  10  to  12  minutes.  Page  244.  His  own  ship 
he  had  observed  sometimes  make  30  deg.  change  in  a  minute,  and 
sometimes,  at  the  same  rate,  (of  speed,)  40  deg.  per  minute.  Page 
224.  He  is  evidently  speaking  of  the  time  occupied  and  the  change 
when  going  at  full  speed,  whicJh,  for  the  Edam,  was,  say,  10 J  knots. 
When  the  speed  is  slow,  as  the  testimony  shows,  the  rate  of  curva- 
ture will  be  less ;  i.  c,  the  circle  made  will  be  larger.  The  two  state- 
ments given  by  Gapt.  Taat  well  agree :  30  deg.  in  one  minute  equals 
a  circle  in  twelve  minutes;  40  deg.  in  one  minute  ("at  same  speed") 
equals  a  circle  in  nine  minutes,  or  a  variation  from  nine  to  twelve 
minuies.  The  reason  of  the  difference  the  captain  does  not  explain ; 
.possibly,  the  highest  rate  was  when  the  Edam  was  light  loaded.  A 
circle  in  10  minutes,  or  36  deg.  per  minute,  is  equal,  at  ordinary  full 
speed  of,  say,  10^  knots,  to  a  change  of  one  point  in  328  feet;  a  cir- 
cle in  nine  minutes,  or  40  deg.  per  minute,  equals  one  point  in  295 
feet;  a  circle  in  twelve  minutes,  or  30  deg.  per  minute,  equals  a  point 
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in  894  feet.  Ab  the  Edam,  on  this  trip,  was  "very  deeply  loaded," 
and,  after  the  first  whistle,  was  ranning  muoh  below  her  full  speed, 
her  rate  of  change,  under  her  starboard  helm,  cannot  be  taken  to 
have  been  greater  than  the  least  rate  stated;  i.  e.,  a  point  in  394  feet. 
It  was  probably  even  a  little  less.  That  would  give  for  a  change  of 
four  and  one-half  points  (i.  e.,  from  E.  J  8.  to  N.  E.)  a  distance  of 
1,773  feet.  But  to  this  must  be  added  a  period,  of  at  least  one-third 
of  a  minute  in  which  to  give,  receive,  and  execute  the  order  to  star- 
board, and  to  bring  the  vessel  under  its  effect,  during  which  time  she 
would  move  on  her  former  course  250  feet;  and  the  same  delay  would 
occur  under  each  subsequent  order  lb  change  the  helm.  And  there 
must  also  be  added  a  half  minute's  forward  motion  of  the  ship  for 
the  time  during  which  the  helm  was  steadied.  This,  according  to  her 
rate  at  that  time,  would  give  some  250  feet  more.  These  distances 
together  amount  to  2,273  feet,  which  is  very  near  the  preceding  inde- 
pendent estimate. 

The  Lepanto,  at  the  same  rate  of  change,  viz.,  a  point  in  394  feet, 
would  change  two  points  in  788  feet;  to  which,  if  one-third  of  a  min- 
ute's direct  progress  be  added,  viz.,  150  feet,  before  the  order  could 
be  executed  and  the  helm  felt,  we  should  have  938  feet  altogether. 
This  is  162  feet  less  than  the  preceding  computation;  but  as  her 
average  rate  of  speed  was  very  low,  not  over  two  and  three-fourths 
knots,  and  the  action  of  the  propeller  was  reversed,  both  which  eir- 
cumstances  would,  according  to  the  testimony,  enlarge  the  circle  of 
her  path,  some  such  difference  is  not  only  accounted  for,  but  must 
have  existed. 

These  two  independent  modes  of  computation  agree  so  nearly  that 
they  confirm  each  other,  and  I  cannot  doubt  the  result  to  be  approxi- 
mately correct.  This  result  confirms,  also,  the  testimony  of  the 
Edam's  officers  that  her  engines  were  slowed;  for,  if  not  slowed,  her 
rate  of  speed  during  the  whole  interval  must  have  been  about  seven 
and  one-half  knots ;  and  this  speed  for  the  three  minutes  and  a  lit- 
tle over,  during  which  she  was  actually  under  the  effect  of  a  hard  a- 
starboard  helm,  would  have  given  a  path  of  about  2,350  feet,  in  mak- 
ing which  she  would  have  varied,  at  the  rate  above  given,  about  six 
points,  and  gone  nearly  to  N.  N.  E.  instead  of  to  N.  E.  only.  It  con- 
firms also  the  Lepanto's  story  by  showing  its  consistency;  for  her 
heading  W.  N.  W.  at  the  collision,  or  a  change  of  but  two  points  under 
her  hard-a-port  helm,  could  only  have  been  effected  by  a  short  dis- 
tance traversed,  (or  else  by  great  delay  in  porting,  which  would  be 
improbable,  considering  that  the  Edam's  whistle  was  heard,  appar- 
ently, only  two  points  to  port,)  and  hence  by  a  low  rate  of  speed,  dur- 
ing the  interval  of  four  minutes ;  and  the  low  speed  sworn  to  agrees 
with  the  statement  of  her  heading  W.  N.  W.  The  same  considera- 
tions show,  also,  that  an  interval  of  only  two  and  a  half  minutes 
between  the  first  whistle  and  the  collision,  as  contended  for  by  the 
libelants'  counsel,  is  not  only  extremely  improbable,  but  altogether 
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inconsistent  with  the  libelants*  other  testimony;  for;  allowing  one- 
third  of  a  minute's  delay  before  the  Edam  would  feel  her  starboard 
helm,  and  one-third  of  a  minute  only  for  steadying  the  helm,  we 
should  have  but  one  and  five-sixths  minutes  in  which  to  change  four 
and  one-half  points.  Now,  the  highest  rate  of  change,  under  any  cir- 
cumstances known  to  Gapt.  Taat,  was  40  deg.  a  minute,  equal  (at  or- 
dinary full  speed)  to. one  point  in  295  feet;  and  that  rate  of  change 
would  require  a  distance  of  nearly  1,400  feet  for  a  change  of  four 
and  one-half  points;  and  to  traverse  this  distance  in  one  and  five- 
sixths  minutes  would  necessitate  a  continuous  speed  of  over  seven 
and  one-half  knots,  without  an^slowing  at  all ;  and  the  whole  path 
traversed  by  the  Edam  in  the  interval,  on  that  hypothesis,  would  be 
about  1,900  feet.  If,  on  the  other  hand,  she  were  supposed  to  be 
slowing  from  a  previous  speed  of  seven  and  one-half  knots,  she 
would,  at  the  end  of  two  and  one-half  minutes,  have  traveled  about 
1,550  feet  only;  and  deducting  for  delay  in  getting  her  helm  to  star- 
board and  for  her  steadied  helm,  she  would  have  had  only  a  distance 
of  1,100  feet  in  which  to  change  four  and  one-half  points,  equal  to 
one  point  in  244  feet,  or  a  change  of  over  48  deg.  per  minute  at 
full  speed,  or  a  circle  in  seven  and  one-half  minutes, — a  rate  of 
change  far  above  anything  hinted  at  in  the  testimony  of  Gapt.  Taat. 
The  libelants  cannot  have  the  benefit  of  contradictory  conditions;  and 
any  interval  much  less  than  four  minutes  will  be  found  to  involve 
similar  inadmissible  conditions. 

In  the  diagram  annexed.  A,  E,  represents  2,300  feet,  the  path 
traversed  by  the  Edam,  after  hearing  the  first  whistle,  according  to 
the  data  above  adopted;  H,  P,  1,100  feet,  the  path  of  the  Lepanto. 
The  curves,  B,  G,  and  J),  E,  are  drawn  with  a  radius  of  2,005  feet, 
the  equivalent  of  a  circle  completed  in  12  minutes  when  going  at  a 
speed  of  10^  knots,  equal  to  a  change  of  one  point  in  894  feet.  The 
curve,  I,  P,  is  drawn  with  a  radius  of  2,400  feet,  instead  of  2,005  feet, 
to  allow  the  Lepanto  875  feet,  instead  of  788,  in  which  to  make  her 
change  of  two  points,  in  consequence  of  her  very  slow  speed  and  re- 
versed propeller.  The  curves  are  drawn  from  0  and  P  as  centers, 
which  are  at  right  angles  with  the  courses  of  the  vessels  at  the  time 
when  they  first  got  the  effect  of  the  hard  over  helm  at  B  and  at  I, 
respectively.  The  curve  D,  E,  is  drawn  with  the  same  radius  as  B, 
G,  from  the  point,  OS  as  a  center,  on  the  line,  0,  OS  drawn  parallel 
with  and  equal  to  the  straight  line,  G,  D,  which  represents  the  straight 
course  of  the  Edam  for  a  half  minute  under  her  starboard  helm. 

An  inspection  of  this  diagram  shows  clearly : 

(1)  That  the  Lepanto  could  not  possibly  have  been  in  the  position 
assigned  her  by  the  Edam's  witnesses,  viz.,  three  and  one-half  points 
on  their  starboard  bow.  By  no  speed  possible  to  the  Lepanto,  and 
by  no  conceivable  course,  her  previous  course  being  west,  could  she 
have  reached  and  collided  with  the  Edam  at  P,  from  any  point  what* 
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soever,  on  the  line.  A,  Q,  three  and  one-half  points  on  the  Edam's 
starboard  bow. 

(2)  That  the  same  result  follows  as  to  any  less  bearing  on  the 
Edam's  starboard  bow,  down  to  the  limit  of  at  least  one  point;  and 
that  from  no  position  whatever  on  the  Edam's  starboard  bow  eould 
the  Lepanto  from  a  previous  westerly  course  have  reached  the  point 
of  collision  at  the  same  time  with  the  Edam,  except  by  going  a  longer 
distance  and  at  greater  speed  than  the  Edam,  which  would  convict 
all  on  board  the  Lepanto,  that  have  testified,  of.  a  willful  fabrication 
of  evidence.  Thus,  if  the  Lepanto  were  a  half  point,  or  a  point 
only  on  the  Edam's  starboard  bow,  say  at  (500  feet  E.  of)  X,  or  at  Yf, 


and  changed  a  point  under  her  port  helm  every  894  feet,  and  struck 
the  Edam  at  F,  or  F',  she  would  have  been  obliged  to  run  four  min- 
utes, and  travel  2,500  feet;  and  this  would  have  required  a  previous 
speed  of  eight  knots,  diminishing  to  five  knots  only  under  a  slow  en* 
gine,  and  she  would  then  have  changed  six  points,  and  headed  at 
the  collision  N.  N.  W.,  a  result  incompatible  in  every  feature  with 
either  truth  or  honesty  in  the  testimony  on  the  part  of  the  Lepanto's 
witnesses. 

(3)  That  no  green  light  of  the  Lepanto  was  seen  by  the  Edam's 
officers  three  and  one-half  points  off  their  starboard  bow  at  the  time 
of  the  first  whistle ;  because  the  Lepanto  could  not  have  been  there, 
nor  anywhere  approximating  that  direction;  that  the  entry  in  the 
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log,  and  the  lookout's  testimony  must  therefore  be  accepted  on  that 
point,  rather  than  the  officers'  testimony;  that  any  such  green  light 
was  seen  only  after  the  second  whistle;  if  seen  ''immediately"  after, 
i.  e.,  within  half  a  minute,  it  was,  doubtless,  the  Lepanto's  white 
light,  as  a  white  light  in  fog  sometimes,  as  appears  in  proof,  shows 
green.  This  is  rendered  somewhat  probable  by  the  context  in  the 
log,  which  indicates  that  the  sight  of  the  green  light  was  the  reason 
for  steadying  the  helm;  viz.,  "believing  all  was  clear," — ^a  natural 
belief  when  that  light  apparently  became  visible.  This  would  be  a 
minute  and  a  half  before  the  collision,  and  at  the  time  when  the 
Edam's  mast-head  light  was  seen  from  the  Lepanto.  Both  white 
lights  ought  to  have  been  seen  at  the  same  time,  and  probably  were 
so.  The  terms  "immediately**  and  "at  once"  are  used  so  indiscrim- 
inately by  the  Edam's  witnesses,  especially  by  the  quartermaster 
and  the  seamen,  as  to  everything  that  took  place  after  the  second 
whistle  was  heard,  as  to  be  nearly  unintelligible;  literally,  they 
would  leave  scarcely  time  for  anything  to  be  done  between  the  second 
whistle  and  the  collision;  yet  we  know  that  much  was  done,  and  that 
the  interval  was  about  two  minutes.  The  lookout  was  in  a  position 
to  see  the  Lepanto's  real  green  light  some  10  or  15  seconds  be- 
fore the  collision;  and  according  to  his  last  statement  that  may  have 
been  what  he  saw.  Gal  only  saw  her  red  light;  De  Orad  saw  her 
white  light  a  short  time  after  the  second  whistle. 

(4)  No  minor  differences  in  the  evidence  as  to  the  data  upon  which 
the  diagram  is  drawn,  such  as  the  rate  of  speed,  the  distance  run,  or 
the  interval  of  time,  would  make  any  material  difference  in  the  result. 
Nothing  short  of  such  great  differences  as  would  involve  perjury  in 
the  testimony  on  one  side  or  the  other  would  be  material. 

(5)  The  bearing  of  the  Edam's  white  light  when  first  seen,  viz., 
W.  S.  W.  from  the  Lepanto,  is  very  nearly  approximated  in  the 
drawing,  and  is  an  independent  circumstance  which  corroborates  the 
Lepanto's  story.  As  I  have  said  above,  it  wiEis  doubtless  seen,  as  the 
Lepanto's  witnesses  state,  about  one  and  one-half  minutes  before  the 
collision,  and  probably  at  about  the  same  time  that  the  Lepanto's 
white  light,  showing  green,  perhaps,  was  seen  on  the  Edam,  when 
the  Edam  was  at  G  and  the  Lepanto  at  E. 

(6)  Had  either  or  both  held  her  original  course,  no  collision  would 
have  happened. 

(7)  Had  the  Edam  reversed  at  full  speed,  as  the  Lepanto  did, 
though  previously  going  at  seven  and  one-half  knots,  or  even  had 
she  been  previously  going  at  a  moderate  speed — say  half  speed,  or 
five  and  one-quarter  knots — ^and  had  slowed  only,  in  either  case  the^ 
Edam  would  have  reached  the  Lepanto's  track  at  least  two  minutes 
later  than  she  did,  and  the  Lepanto  would  then  have  been  well  out 
of  the  way;  and  the  Edam,  in  passing  over  her  actual  path  of  2,300 
feet,  would,  had  she  reversed  her  engines,  probably  have  been 
stopped  before  reaching  the  Lepanto's  track  at  all,  as  she  certainly 
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would  have  been  stopped  had  she  been  previously  going  at  moderate 
speed  and  reversed  also. 

(8)  No  change  of  the  Lepanto's  helm  to  starboard  when  the  Edam's 
white  light  was  seen,  say  at  K,  250  feet  from  P,  and  one  and  one- 
half  minutes  before  the  collision,  could  possibly  have  affected  the  re- 
suit. 

(9)  Four  and  one-balf  knots  was  a  "moderate  speed"  for  the  Le- 
panto,  under  the  circumstances  of  this  case;  not  only  because,  as 
Capt.  Taat  says,  that'  was  not  much  more  than  fair  steerage-way, 
(The  Zadok,  9  Prob,  Div.  114,)  but  also  because  it  was  such  re- 
duced speed  as  enabled  the  Lepanto  to  come  to  a  full  stop  long  be* 
fore  sailing  over  her  share  of  the  distance  that  separated  the  two 

>  steamers  when  their  whistles  were  first  heard,  and  because  the  evi* 
dence  shows  that  she  would  have  been  stopped  within  those  limits  be- 
fore collision  had  not  the  Edam  run  within  the  Lepanto's  share  of 
that  distance  through  her  own  immoderate  speed.  The  Leland^  19 
Pbd.  Rep.  771,  779. 

(10)  That  the  Lepanto's  reduction  of  steam  pressure  was  not  such 
as  to  constitute  a  fault;  because  this  reduction  did  not  cripple  her 
resources  for  sufficiently  rapid  handling  in  the  emergency,  nor  render 
her  unable  to  perform  her  whole  duty  by  coming  to  a  full  stop  within 
the  limits  required  of  her,  viz.,  her  share  of  the  distance  between  them 
after  the  Edam  was  discovered;  and  also  because  there  is  no  evidence 
that  the  reduction  of  pressure  was  beyond  what  was  usual,  or  what 
was  necessary  for  mechanical  reasons  and  for  the  safe  working  of  the 
machinery  under  slow  speed.  The  remarks  cited  by  counsel  from 
the  case  of  The  Hansa,  5  Ben.  501,  cannot  be  properly  applied  under 
such  circumstances.  There  is  no  arbitrary  requirement  that  a  steamer 
in  a  fog  shall  maintain  in  her  boilers  the  utmost  head  of  steam  press- 
ure that  her  certificate  of  inspection  allows.  The  Edam  also  re- 
duced her  pressure.  That,  I  infer,  is  the  usual  and  proper  course.. 
If  the  reduction  of  pressure  by  the  Lepanto  was  excessive,  that  fact 
should  have  been  proved  by  some  evidence.  There  was  no  direct 
evidence  on  the  subject.  *  The  clear  inference  from  the  other  proof  is 
that  the  reduction  was  not  excessive. 

The  counsel  for  the  libelants  insist  that  there  must  have  been  de- 
lay in  the  engineer's  obeying  the  Lepanto's  order  to  reverse,  because 
he  estimated  that  two  minutes  time  was  sufficient  for  stopping  the 
Lepanto  after  her  engines  got  full  speed  astern,  while  the  log  shows 
an  interval  of  five  minutes  between  the  order  and  the  collision.  I 
have  already  stated  why  I  think  the  interval  was  but  four  minutes. 
In  another  branch  of  the  argument  the  counsel  claims  that  the  whole 
interval  was  but  two  and  a  half  minutes.  Four  and  a  half  minutes 
were  sufficient  to  stop,  according  to  the  engineer's  estimate;  and  all 
the  claimant's  witnesses  insist  that  the  Lepanto  was  very  nearly 
stopped  when  she  struck.  Their  testimony  is  consistent  in  this  re- 
spect; and  though  it  be  uncertain  within  the  fraction  of  a  minute 
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jast  how  long  the  interval  was,  there  is  no  reason  for  supposing  that 
the  engineer's  estimate  of  the  time  required  td  stop  is  any  more  ex- 
act. No  estimate  is  of  much  value  unless  based  on  observed  facts. 
A  wide  difference  between  the  engineer's  estimate  and  the  testimony 
would,  indeed,  arouse  suspicion  as  to  the  truth  of  the  testimony. 
But  here,  at  most,  the  difference  is  slight;  the  basis  of  the  engi- 
neer's estimate  does  not  appear ;  while  the  testimony  as  to  the  fact 
of  prompt  reversal  is  as  clear,  full,  and  explicit  as  possible;  and  it 
is  an  essential  part  of  one  consistent  narrative.  ^  There  is  not  a  single 
fact  proved  in  the  case  that  contradicts  it,  or  is  inconsistent  with  it; 
and  it  could  not  be  discredited  by  the  mere  estimate  of  the  engineer 
as  to  what  might  be  done,  even  if  his  estimate  were  not  exactly  in 
accord  with  the  time  proved ;  whereas,  in  fact,  it  agrees  with  it. 

This  approximate  determination  of  the  positions  and  courses  of 
the  two  vessels,  according  to  the  best  evidence  on  both  sides,  agrees 
with  the  general  considerations  first  above  stated,  in  absolving  the 
Lepanto  from  blame,  and  in  fixing  the  sole  responsibility  for  the  col- 
lision on  the  Edam.  The  weight  of  evidence  shows  that  the  Lepanto 
made  no  material  mistake  in  location;  that  she  violated  no  statute, 
no  custom,  no  requirement  of  prudence  or  of  nautical  skill;  that  the 
collision  was  brought  about,  primarily,  by  the  Edam's  erroneous  lo- 
cation of  the  Lepanto  upon  her  starboard  bow,  instead  of  on  her  port 
bow,  and  that  this  error  arose,  doubtless,  from  unavoidable  natural 
causes,  and  was  not  in  itself  a  fault;  but  that  the  collision  was 
caused,  secondarily,  by  the  Edam's  previous  non-observance  of  her 
duty  to  go  at  moderate  speed,  and  by  her  failure,  on  hearing  the  Le- 
panto's  first  whistle  near,  to  reverse  her  engines,  as  she  was  also 
bound  to  do.  Had  both  of  these  duties  been  observed  by  the  Edam, 
the  collision  would  certainly  have  been  avoided;  it  would  probably 
have  been  avoided  had  either  of  them  been  observed.  The  Lepanto, 
having  made  no  material  mistake  in  location,  and  having  observed 
all  the  rules  of  navigation,  and  done  all  she  could  do  to  avoid  the  collis- 
ion, cannot  be  justly  charged  with  any  share  of  the  loss.  Great  as 
this  loss  was,  it  must  be  borne  by  the  Edanr,  whose  faults  alone,  so 
far  as  there  was  fault,  produced  it. 

The  libel  is  dismissed^  with  costs. 
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80N8HITH  and  others  v.  The  J.  P.  Donaldson.^ 

Slyfield  v.  Same,^ 

{.Circuit  Court,  E.  D.  Michigan.    Boptember,  1884.) 

1.  TowAOB— NsGLiaBNCB— Gbnebaii  Aybraob— Thb  Donaij)6on,  19  Fed.  Rbp. 

264. 

The  decision  of  the  district  court  in  this  case,  (The  J,  P.  D(mald9on,  19  Fed. 
Rbp.  264,)  upon  the  question  of  negligence,  affirmed ;  upon  the  question  of 
general  average,  reversed. 

2.  ADMiBAiiTY— Pleading — Prayer  for  Genbraij  Reubf. 

Under  a  prayer  for  general  relief,  it  is  competent  for  the  court  to  pass  such 
decree  as  maj  be  required  by  the  proof,  although  not  fully  and  precisely  stated 
in  the  libel. 

8.  General  Avbraoe  — Upon  What  Founded,  and  Whbn  Contribution  En- 
forced. 

The  principle  of  general  average  contribution  rests  upon  the  doctrine  that, 
-whatever  is  sacrificed  for  the  common  benefit  of  the  associated  interests,  shall 
be  made  good  by  all  the  interests  which  were  exposed  to  the  common  peril, 
and  which  were  saved  from  the  common  danger  by  the  sacrifice.  It  will  be 
applied  when  (1)  the  ship  and  cargo  are  placed  in  a  common,  imminent 
peril ;  (2)  there  is  a  voluntary  sacrifice  of  property  to  avert  that  peril ;  and  (3) 
by  that  sacrifice  the  safety  of  the  other  property  is  presently  and  successfully 
attained. 

4.  Same— Inbvitablb  Loss  of  Property  Oast  Away. 

The  fact  that  the  property  cast  away  would  inevitably  have  perished  even  if 
it  had  not  been  selected  to  suffer  in  place  of  the  whole,  does  not  prevent  the 
application  of  the  doctrine  of  general  average,  unless  such  sacrifice  did  not 
contribute  to  the  safety  of  the  remainder. 

6.  Bamb— Intention  to  Destroy. 

It  is  not  necessary  that  there  should  have  been  any  intention  to  destroy  the 
property  cast  away,  as  no  such  intention  is  ever  supposed  to  exist. 

6.  Same— Right  Depends  on  Relation  of  Parties. 

The  right  of  contribution  depends  upon  an  equity  arising  out  of  the  relation 
of  the  parties,  and  is  not  based  upon  the  contract  of  carriage. 

7.  Samb — Strangbrb— Mastbr  as  Agent. 

The  principle  is  not  applied  between  strangers,  but  only  between  those  asso- 
ciated together  in  a  common  adventure  and  placed  under  the  charge  of  a 
master  with  authority  to  act  in  emergencies  as  the  agent  of  all  concerned. 

8.  Admiralty— General  Average— Towage. 

The  propeller  sought  to  be  compelled  to  make  general  average  contribution 
had  undertaken  to  tow  three  barges  from  Buffalo  to  Saginaw.  None  of  the 
barges  had  any  power  of  self- propulsion.  The  contract  of  towage  was  for  the 
voyage,  the  propeller  to  receive  for  its  services  a  proportion  of  the  freight 
earned  by  each  barge.  Each  barge  had  its  own  master  and  crew,  but  they  had 
no  voice  in  the  management  of  the  propeller,  nor  in  the  conduct  of  their  own 
craft,  except  in  obedience  to  signals  from  the  propeller.  The  master  of  the 
propeller  had  charge  of  the  navigation  of  the  whole  tow,  for  the  voyage,  and 
for  the  purposes  of  that  navigation  and  to  meet  its  exigencies  was  invested 
with  authority  to  act  for  all.  When  near  Erie.  Pennsylvania,  in  a  fierce 
storm,  having  been  driven  by  force  of  wind  ana  waves,  and  in  a  blinding 
snow,  they  were  drifting  near  the  rocks  on  shore  and  in  imminent  peril  of 
stranding.  The  propeller,  having  signaled  her  tow  to  that  effect,  cut  the  tow- 
ing line  and  cast  them  off.  The  propeller  was  thereby  saved.  The  barges 
were  driven  on  shore  and  wrecked.  The  propeller  at  once  put  into  the  harbor 
of  Erie  in  safety.  Heldy  that  the  propeller  was  bound  to  contribute  upon  the 
principles  of  a  general  average. 


1  Reported  by  J.  C.  Harper»  Bag.,  of  the  Cincinnatf  bar. 
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In  Admiralty.     On  appeal  from  district  court. 

Moore  dt  Canfield^  for  libelants,  appellants. 

Maynard  dt  Swan^  for  claimant,  appellee. 

Matthews,  Justice.  These  two  libels  were  consolidated  in  the 
district  court,  and  dismissed  on  the  hearing.  A  decree  for  the  libel- 
ants was  prayed  for  on  two  grounds :  Firsts  for  a  loss  of  the  barges 
by  the  fault  of  the  propeller  in  towing  the  barges  on  a  voyage  from 
Buffalo  to  Saginaw.  Second,  in  case  no  fault  in  towing  was  proven, 
then  for  a  proportion  of  the  value  of  the  barges  lost,  upon  the  princi- 
ples of  a  general  average,  on  the  ground,  that  they  had  been  volun- 
tarily cast  off  and  lost  during  a  storm,  for  the  purpose  and  with  the 
effect  of  saving  the  propeller. 

As  to  the  first  ground,  the  evidence  justifies  and  requires  the  con- 
clusions of  the  district  court.  There  does  not  seem  to  be  sufficient 
ground  to  impute  to  the  propeller  any  negligence  or  failure  of  duty. 
If  any  error  was  committed,  it  was  a  mistake  of  judgment  in  the  ex- 
ercise of  a  discretion  necessarily  vested  in  the  master  of  the  propeller, 
and  which,  if  a  contrary  decision  can  be  supposed  to  have  resulted 
more  favorably,  constitutes  neither  want  of  skill  nor  want  of  care. 
The  loss  of  the  barges,  under  the  circumstances,  must  be  regarded  as 
resulting  from  the  perils  of  navigation,  and  for  which,  under  the  con- 
tract of  towage,  the  propeller  cannot  be  held  responsible.  It  is  not 
necessary  to  recapitulate  the  proofs  in  support  of  this  conclusion. 
They  are  fully  stated,  with  the  reasons  justifying'  it,  in  the  opinion  of 
the  learned  judge  of  the  district  court,  as  reported  in  19  Fed.  Bbp. 
264,  in  which,  upon  this  part  of  the  case,  I  fully  concur. 

There  remains,  however,  the  more  difficult  and  doubtful  question, 
whether  the  libelants  are  entitled  to  a  decree  for  a  contribution  from 
the  appellee,  upon  the  principles  of  general  average,  on  the  ground 
that  the  loss  of  the  barges  was  a  sacrifice  voluntarily  made  for  the 
safety  of  the  propeller.  The  facts  and  circumstances  material  in  the 
investigation  of  this,  as  a  question  of  law,  are  not  disputed,  and  are, 
in  substance,  as  follows :  The  J.  P.  Donaldson  was  a  steam-propeller, 
with  a  crew  of  16  officers  and  men,  built  for  the  carrying  trade, 
not  an  ordinary  tug,  having  no  cargo  on  board  on  the  voyage,  during 
which  the  loss  complained  of  occurred,  but  her  fuel,  amounting  to 
about  120  tons.  She  had  in  tow  three  barges,  the  Bay  City,  the 
George  W.  Wesley,  and  the  Eldorado,  in  the  order  named,  on  a  voy- 
age from  Buffalo  to  Saginaw  or  Bay  City.  The  Bay  City  was  partly 
laden  with  coal,  the  others  were  light.  The  George  W.  Wesley  was  a 
schooner  barge;  the  Eldorado  was  an  old  propeller  bottom.  Neither 
of  them  had  any  power  of  self-propulsion.  The  contract  of  towage 
was  for  the  voyage,  the  propeller  to  receive  for  her  service  a  propor- 
tion of  the  freight  earned  by  each  barge.  When  near  Erie,  Pennsyl- 
vania, in  a  fierce  storm,  having  been  driven  by  force  of  wind  and 
waves,  and  in  a  blinding  enow,  they  were  drifting  near  the  rocks  on 
shore  and  in  imminent  peril  of  stranding.     The  propeller,  having 
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signaled  ber  tow  to  that  effect^  out  the  towing  line  and  east  them  off. 
They  were  driven  on  shore  and  wrecked.  The  propeller  at  once  pat 
into  the  harbor  of  Erie  in  safety.  It  is  a  reasonable  conclusion  that 
if  the  propeller  had  not  cut  loose  her  tow,  all  would  have  gone  ashore 
together. 

The  libels  in  the  present  cases  do  not  pray  specifically  for  an  ad- 
justment of  a  general  average  loss.  On  the  contrary,  they  pray  for 
a  decree  against  the  propeller  for  the  full  amount  of  the  loss,  on  the 
ground  that  it  resulted  from  the  breach  of  duty  on  the  part  of  the 
propeller  in  not  properly  performing  the  contract  of  towage.  But, 
under  the  prayer  for  general  relief,  it  is  competent  for  the  court  to 
pass  such  decree  as  may  be  required  by  the  proof  in  the  record,  al- 
though not  fully  and  precisely  stated  in  the  libel.  In  this  particular 
the  case  of  Dupont  v.  Vance,  19  How.  162,  is  quite  in  point.  And 
in  that  case,  speaking  of  jettison  of  cargo,  Mr.  Justice  Gubtib,  deliv- 
ering the  opinion  of  the  court,  said : 

"If  it  be  made  to  relieve  the  adventure  from  a  peril  which  has  fallen  on  all 
the  subjects  engaged  in  it,  the  risk  of  which  peril  was  not  assumed  by  the 
carrier,  the  charge  is  to  be  borne  proportionably  by  all  the  interests,  and 
there  is  a  lien  on  each  to  the  extent  of  its  just  contributory  obligation.** 

In  the  case  of  Columbian  Ins,  Co.  v.  Aahhy^  13  Pet.  331,  in  the  learned 
opinion  of  Mr.  Justice  Story,  it  is  shown  that  the  rule  as  to  general 
average,  derived  to  us  from  the  Bhodian  law  through  the  Soman 
jurisprudence,  was  not  confined  to  the  case  of  jettison  of  cargo,  al- 
though that  was  the  illustration  stated  in  the  digest:  "That  the  case 
of  jettison  was  here  understood  to  be  put  as  a  mere  illustration  of  a 
more  general  principle^  is  abundantly  clear  from  the  context  of  the 
Boman  law,  where  a  ransom  paid  to  pirates  to  redeem  the  ship  is 
declared  to  be  governed  by  the  same  rule."  And  the  doctrine,  as 
received  among  all  maritime  nations,  was  stated  to  be — **First,  that 
the  ship  and  cargo  should  be  placed  in  a  common  imminent  peril; 
secondly,  that  there  should  be  a  voluntary  sacrifice  of  property  to 
avert  that  peril ;  and,  thirdly,  that  by  that  sacrifice  the  safety  of  the 
other  property  should  be  presently  and  successfully  attained." 

It  was  generally  admitted  that  in  case  of  voluntary  stranding  of  the 
ship,  jlf  the  vessel  was  saved,  the  principle  of  general  average  ap- 
plied; but  it  was  contended  by  some  that  it  was  not  so  if  the  vessel 
was  lost;  and  such  was  the  opinion  of  Emerigon,  who  said:  ''But 
it  will  be  a  general  average  if  the  stranding  has  been  made  for  tho 
common  safety,  provided,  always,  that  the  ship  be  again  set  afloat; 
for  if  the  stranding  be  followed  by  shipwreck,  then  it  is,  save  who 
can."  1  Emer.  Ins.  c.  12,  §  13,  p.  614.  But,  in  opposition  to  this 
opinion,  it  was  decided  by  the  supreme  court  that  the  total  loss  of 
the  ship  did  not  prevent  the  application  of  the  principle,  saying, 
(page  340,)  "it  is  the  safety  of  the  property,  and  not  of  the  voyage, 
which  constitutes  the  true  foundation  of  general  average;"  and,  in 
another  place,  (page  343,)  "for  the  general  principle  certainly  is  that 
v.2lF,no.lO — 48 
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whatever  is  sacrificed  voluntarily  for  the  common  good  is  to  be  rec- 
ompensed by  the  common  con]fribution  of  the  property  benefited 
thereby.*'     The  same  result  had  been  previously  reached  by  Mr.  Jus- 
tice Washington,  in  Caze  v.  ReiUy,  8  Wash.  C.  C.  298. 
In  Barnard  v.  Adams,  10  How.  270,  it  was  said  that — 

"In  order  to  constitute  a  case  for  general  average  three  things  must  con- 
cur: (1)  A  common  danger, — a  danger  in  which  ship,  cargo,  and.  crew  all 
participate,— a  danger  imminent  and  appai-ently  •  inevitable/  except  by  vol- 
untarily incuriing  the  loss  of  a  portion  of  the  whole  to  save  the  remainder; 
(2)  there  must  be  a  voluntary  jettison,  jactus,  or  casting  away  of  some  por- 
tion of  the  joint  concern  for  the  purpose  of  avoiding  this  imminent  peril, 
periculi  imminentis  evitandi  causa,  or,  in  other  words,  a  transfer  of  the  peril 
from  the  whole  to  a  particular  portion  of  the  whole;  (3)  this  attempt  to  avoid 
the  imminent  common  peril  must  be  successful." 

In  that  case  the  principal  question  arose  upon  the  proposition 
urged  in  argument,  "that  if  the  common  peril  was  of  such  a  nature 
that  the  jactus  or  thing  cast  away  (which  was  the  ship)  to  save  the 
rest  would  have  perished  anyhow,  or  perished  'inevitably,'  even  if  it 
it  had  not  been  selected  to  suffer  in  place  of  the  whole,  there  can  be 
no  qpntribution."  But  this  was  negatived,  Mr.  Justice  Gribr,  deliv- 
ering the  opinion  of  the  court,  saying  that— 

"It  is  a  denial  of  the  whole  doctrine  upon  which  the  claim  for  general  av- 
erage has  its  foundation.  .  *  *  *  The  jactus  is  said  to  be  sacrificed,  not 
because  its  chance  of  escape  was  separate,  but  because  of  its  selection  to  suf- 
fer, be  it  more  or  less,  instead  of  th^  whole,  whose  chances  of  safety,  as  a 
whole,  had  become  desperate.  The  imminent  destruction  of  the  whole  has 
been  evaded  as  a  whole,  and  part  saved  by  transferring  the  whole  peril  to 
another  part.'' 

In  the  case  of  McAndrews  v.  Thatcher,  3  Wall.  347,  Mr  Justice 
Clifford,  delivering  the  opinion  of  the  court,  said : 

"Natural  justice  requires  that,  where  two  or  more  parties  are  in  a  com- 
mon sea  risk,  and  one  of  them  makes  a  sacrifice  or  incurs  extraordinary  ex- 
penses for  the  general  safety,  the  loss  or  expenses  so  incurred  shall  be  as- 
sessed upon  all  in  proportion  to  the  share  of  each  in  the  adventure;  or,  in 
other  words,  the  owners  of  the  other  shares  are  bound  to  make  contribution 
in  the  proportion  of  the  value  of  their  several  interests.  Courts  universally 
admit  that  the  Ehodian  law  was  the  parent  of  maritime  contribution,  although, 
in  terms,  it  made  no  provision  for  any  case  of  general  average,  except  for 
that  of -jettison  of  goods  as  the  means  of  lightening  the  vessel.  But  the  rule, 
as  there  laid  down,  has  never  been  understood  as  being  confined  to  that  par- 
ticular case,  but  has  always  been  regarded  as  a  general  regulation  applicable 
in  all  cases  falling  within  the  principle  on  which  it  is  founded." 

Therefore  it  has  been  extended,  as  in  that  case,  to  instances  of  in- 
voluntary stranding  of  the  ship,  when  extraordinary  expenses  are 
incurred  in  the  successful  relief  and  rescue  of  both  shi{>  and  cargo, 
menaced  by  a  common  destruction,  but  only  for  such  as  are  in- 
curred while  the  community  of  interest  continues.  If  the  cargo,  as  in 
that  case,  has  been  separately  saved,  and  has  been  severed  from  its 
connection  with  the  ship  and  its  peril,  subsequent  expenses  incurred 
for  the  benefit  of  the  ship  alone,  and  not  part  of  a  continuous  series 
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andertaken  originally  on  behalf  of  both  interests,  are  not  the  subject 
of  a  general  average  contribution. 

''Doubts  at  one  time  were  entertained/'  said  the  supreme  court  in 
the  case  of  The  Star  of  Hope,  9  WaU.  203-231,  "whether  a  loss  oc- 
casioned  by  a  voluntary  stranding  of  the  vessel,  even  though  it  was 
made  for  the  general  safety  and  to  avoid  the  probable  consequences 
of  an  imminent  peril  to  tlie  whole  adventure,  was  the  propev  subject 
of  general  average  contribution;  but  those  doubts  have  long  since  been 
dissipated  in  most  jurisdictions,  and  they  have  no  place  whatever  in 
the  jurisprudence  of  the  United  States."  In  that  case  it  was  also 
said,  (page  228 :) 

^Authorities  may  be  found  wliich  attempt  to  qualify  this  rule,  and  assert 
that,  when  the  situation  of  the  ship  was  such  that  the  whole  adventure  would 
certainly  and  unavoidably  have  been  lost  if  the  sacrifice  in  question  had  not 
been  made,  the  party  making  it  cannot  claim  to  be  compensated  by  the  other 
interests,  because  it  is  said  that  a  thing  cannot  be  regarded  as  having  been 
sacrificed  which  had  already  ceased  to  have  any  value;  but  the  correctness  of 
the  position  cannot  be  admitted,  unless  it  appesurs  that  the  thing  itself  for 
which  contribution  is  claimed,  was  so  situated  that  it  could  not  possibly  have 
been  saved,  and  that  its  saoriflce  did  not  contribute  to  the  safety  of  the  crew, 
ship,  or  cargo.  Sacrifices,  when  there  is  no  peril,  present  no  claim  for  con- 
tribution ;  but  the  greater  and  more  imminent  the  peril,  the  more  meritorious 
the  claim  for  such  contribution,  if  the  sacrifice  was  voluntary,  and  contrib- 
uted  to  save  the  associated  interests  from  the  impending  danger  to  which  the 
same  were  exposed.  Such  claims  have  their  foundation  in  equity,  and  rest 
upon  the  doctrine  that  whatever  is  sacrificed  for  the  common  benefit  of  the 
associated  interests  shall  he  made  good  by  all  the  interests  which  were  ex- 
posed to  the  common  peril,  and  which  were  saved  from  the  common  danger 
by  the  sacrifice  *  *  *  It  is  not  necessary  that  there  should  have  been  any 
intention  to  destroy  the  thing  or  things  cast  away,  as  no  such  intention  is 
ever  supposed  to  exist.  On  the  contrary,  it  is  sufficient  that  the  property 
was  selected  to  suffer  the  common  peril  in  the  place  of  the  whole  of  the  as- 
sociated interests,  that  the  remainder  might  be  saved." 

The  general  doctrine  was  again  stated  by  the  supreme  court  in  the 
case  of  Fowler  v.  Rathbones,  12  Wall.  102,  in  the  following  compre- 
hensive language : 

"Where  two  or  more  parties  are  engaged  in  the  same  sea  risk,  and  one  of 
them,  in  a  moment  of  imminent  peril,  makes  a  sacrifice  to  avoid  the  impend- 
ing danger,  or  incurs  extraordinary  expenses  to  promote  the  safety  of  all  the 
associated  interests,  common  justice  requires  that  the  sacrifice  so  made,  or  the 
extraordinary  expenses  so  incurred,  shall  be  assessed  upon  all  the  interests 
wliich  were  so  exposed  to  the  impending  peril,  and  which  were  saved  by  those 
means  from  the  threatened  danger,  in  proportion  to  the  share  of  each  in  the 
joint  adventure." 

The  interests  usually  associated  together,  in  reference  to  which 
questions  of  contribution  in  general  average  commonly  arise,  are  those 
of  ship,  cargo,  and  freight;  but  the  language  in  which  the  rule  is  de- 
fined, as  already  quoted,  does  not  restrict  it  to  that  association  of 
interests.  The  right  of  contribution  depends  upon  an  equity  arising 
out  of  the  relation  of  the  parties,  and  is  not  based  upon  the  contract 
of  carriage.     The  obligations  of  the  carrier,  indeed,  as  contained  in 
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the  usual  bill  of  lading,  do  not  embrace  the  ease  of  a  part  of  the 
cargo  carried  on  deck  with  the  consent  of  the  shipper,  and  not  in 
pursuance  of  a  custom  of  the  particular  trade;  and  the  carrier  is 
therefore  in  such  a  case  not  liable,  as  such,  for  a  jettison  of  such 
cargo  necessary  for  the  common  safety.  The  loss  is  by  the  perils  of 
navigation,  and  excepted  from  the  liability  of  the  carrier.  Neither  is 
there  cmy  right  of  contribution,  as  between  the  deck-load  oast  over- 
board and  the  cargo  under  deck,  unless  the  deck-load  was  carried  in 
pursuance  of  a  general  custom  of  the  trade,  of  which  the  owners  of 
the  other  cargo  must  be  presumed  to  take  notice  and  to  assent  to. 
In  that  event,  the  right  of  contribution  in  case  of  loss  by  jettison 
would  arise  in  favor  of  the  cargo  so  carried  on  deck ;  and,  as  between 
it  and  the  ship,  it  would  apply,  without  reference  to  such  a  custom, 
upon  the  ground  that  the  ship-owners  had  consented  so  to  carry  it. 
2  Pars.  Mar.  Ins.  c.  6,  §  3,  p.  217  et  seq.  and  cases  cited.  Hence,  in 
the  case  of  Lawrence  v.  Minturn,  17  How.  100,  the  carrier  was  exon- 
erated from  liability  as  snch  for  the  loss  of  the  deck-load  by  jettison, 
but  without  prejudice  to  the  right  of  the  shipper  to  claim  for  a  gen- 
eral average  contribution.  In  cases  of  jettison  of  cargo,  the  per- 
formance of  the  contract  of  affreightment  by  transportation  of  the 
merchandise  is  excused  by  a  peril  of  the  sea,  while  the  obligation  to 
contribute  in  general  average  on  the  part  of  the  ship  and  remaining 
cargo  arises  out  of  the  relation  of  the  parties,  as  brought  together 
into  a  common  and  associated  interest  united  in  a  single  adventure 
and  saved  from  a  common  peril,  as  appears  from  the  case  of  Dupont 
V.  Vance,  19  How.  162.  The  right  of  the  ship  to  cwitribution  is 
certainly  not  founded  on  the  bill  of  lading;  and  there  is  no  privity 
of  contract  between  the  various  and  distinct  shippers,  between  whom, 
nevertheless,  the  law  implies,  upon  the  facts,  the  obligation  to  make 
good  their  respective  shares  of  a  sacrifice  made  for  a  common  ben- 
efit. It  is  therefore  not  inconsistent  with  the  essential  nature  of  the 
principle,  that  the  right  of  contribution  should  be  implied  between 
other  parties. and  interests,  where  relations  are  established  by  con- 
tract other  than  between  shipper  and  ship-owner  for  the  transporta- 
tion of  merchandise.  Accordingly  the  opinion  was  expressed  by  Mr. 
Arnold,  (2  Mar.  Ins.  398,)  that  "if  a  number  of  ships  are  lashed 
together  and  one  takes  fire,  and  the  crews  of  the  others  unite  in 
scuttling  the  burning  ship  for  the  safety  of  the  rest,  the  loss  of  the 
ship  so  sunk  is  a  general  average  loss,  to  which  all  those  saved  thereby 
must  contribute."  This  opinion,  based  upon  continental  authorities 
alone,  Mr.  Parsons  (2  Mar.  Ins.  217,  in  note)  doubts;  and  it  must 
be  admitted  that  no  judicial  precedent  to  that  effect  has  been  found 
in  the  decisions  of  either  English  or  American  courts;  and  that  the 
case  as  put  lacks  the  necessary  element  of  a  common  interest,  united 
by  consent  of  several  owners,  delivered  by  the  authorized  act  of  a 
common  agent  from  an  imminent  peril,  threatening  the  whole,  by  the 
voluntary  sacrifice  of  a  part. 
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The  true  principle  was  stated  by  Mr.  Justice  Curtis  in  the  case  of 
The  John  Perkins,  reported  in  21  Law  Reporter,  87.  That  was  the 
case  of  a  libel  by  the  owner  of  a  fishing  schooner,  the  Wyvem,  against 
the  John  Perkins.  The  latter  was  drifting  helplessly,  inclosed  by  a 
field  of  ice,  along  the  shore  of  Massachusetts  bay,  and  to  avoid  an 
apprehended  collision  with  which,  the  master  of  the  Wyvem  cut  his 
cable,  which,  with  the  anchor,  was  lost.  The  claim  was  for  a  oontri* 
bution  in  general  average  for  this  loss.  Mr.  Justice  Gubtis  treated 
the  subject  in  an  opinion,  from  which  the  following  lengthy  extract  is 
made: 

'*But  the  question  here  \s  whether  a  voluntary  sacrifice  made  by  one  ves- 
sel, to  avoid  or  escape  an  apprehended  collision  with  another  vessel,  makes  a' 
case  for  contribution  in  general  average.  It  is  certainly  true  that  such  a 
claim,  when  viewed  theoretically,  has  an  equity  very  similar  to,  if  not  iden- 
tical  with,  that  on  which  the  famous  Bhodian  law  was  founded,  and  out  of 
which  the  more  modern  doctrines  of  the  law  of  general  average  have  grown. 
*  Omnium  contrUmtUme  aaroitur  quod  pro  omnilnie  datum  est*  Poth.  Pand. 
14,  2,  1.  *  BquisHmum  enim  est,  commune  detrimentum  fieri  eorum,  qui 
propter  amissas  res  aliorum  oonsecuti  sunt  est  merces  suos  salvos  hahuerunt.^ 
Id.  14, 2, 6.  At  the  same  time  it  is  quite  clear  that  the  Roman  law  never  applied 
the  principle  between  mere  strangers.  The  Digest  (9,  2,  29,  3)  says:  *Ldbeo 
soribit,  si  cum  vi  ventortim  navis  impiUsa  esset  in  fanes  ancTiorarum  alterius  et 
nautas  fanes  prcscidis  sunt,  si  nullo  alio  modo  nisi  prcscisis  fanibus  expW 
care  se  potiunt  ntUlam  actionem  dandamJ*  This  is  the  precise  case  under 
consideration,  except  that  the  cable  is  cut  by  the  mariners  of  the  other  vessel, 
which  can  scarcely  weaken  the  claim.  Emerigon  cites  this  as  good  law,  and 
refers  to  the  laws  of  Oleron  and  Wisby  as  containing  similar  rules  as  to  the 
removal  of  an  anchor.  1  Emer.  Ins.  416,  c.  12,  par.  14.  And  at  the  common 
law  there  are  cases  of  urgent  necessity  in  which  one  whose  property  Is  de- 
stroyed has  no  action;  as  pulling  down  a  house  to  prevent  the  spread  of  a 
fire,  as  was  resolved  in  Case  of  Sal^etre,  12  Coke,  13,  16.  See,  also,  Yin. 
Abr.  "Necessity,"  PI.  8;  Governor  v.  Meredith,  4  Term  B.  797;  Respuhlica 
V.  Sparhawk,  1  Dall.  363;  Mayor  v.  Lord,  17  Wend,  290;  Eussell  v.  New 
York,  2  Denio,  461. 

''But  whether  an  action  would  or  would  not  lie  when  the  mariners  of  one 
vessel  can  escape  only  by  cutting  the  cable  of  another  vessel,  and  do  so,  the 
question  here  is  whether  the  law  of  general  average  extends  to  a  case  where  the 
cable  of  a  vessel  is  cut  by  its  crew  to  prevent  an  apprehended  collision  with 
another  vessel.  I  am  not  aware  that  the  right  of  contribution  has  ever  been 
extended  beyond  those  who  voluntarily  embarked  in  a  common  adventure. 
Very  eminent  writers  upon  maritime  law  have  considered  that  the  right 
grows  out  of  and  depends  upon  a  contract  implied  by  law  from  the  relation 
created  by  the  contract  of  affreightment.  Such  is  the  opinion  of  Pothier,  Traite 
des  contrat  de  louages  Mar.  pt.  2;  Art.  of  Pardessus,  Droit  Com.  pt.  3,  tit. 
4,  c,  4,  par.  2.  Chief  Justice  Parsons  declares,  in  Whitteridge  v.  Norris,  6 
Mass.  131,  that  the  requisites  to  a  case  of  general  average  are  a  contract  by 
which  distinct  properties  of  several  persons  become  exposed  to  a  common 
peril,  and  a  relief  from  that  peril  at  the  expense  of  one  or  more  of  those  con- 
cerned; who  thereupon  are  entitled  to  a  contribution  from  the  rest.  And  in 
the  case  of  Dupont  v.  Vance,  19  How.  162,  as  well  as  in  Lawrence  v.  Minium, 
17  IIow.  109,  it  will  be  found  that  the  supreme  court  considered  that  the  mas- 
ter, in  case  of  necessary  voluntary  sacrifice  to  escape  peril,  was  acting  as  the 
authorized  agent  of  all  concerned  in  the  common  adventure,  and  so  bound  all 
by  his  act, — a  principle  which  could  hardly  apply  between  mere  strangers.    I 
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have  on  a  former  occasion  declared  that  I  did  not  consider  the  right  to  recover  a 
general  average  contribution  arises  from  a  contract,  (Sturgis  v.  Cary,  2  Cart 
0. 0. 384,)  but  from  a  principle  of  natural  justice,  that  they  who  have  received 
a  common  benefit  from  a  sacrifice  voluntarily  made  by  one  engaged  in  a  com- 
mon adventure,  should  unite  to  make  good  the  ioss  which  tliat  sacrifice  oc- 
casioned. 3ut  I  have  never  entertained  a  doubt  that,  from  the  relation  of 
the  parties  to  a  common  adventure,  the  law  would  imply  a  contract  for  the 
purpose  of  a  remedy.  Nor  did  I  then  suppose  that  it  would  be  implied  be- 
tween strangers,  who  were  not  united  in  a  common  adventure  by  one  or 
more  contracts  of  affreightment.     ^ 

*'The  ancient  as  well  as  the  modem  code  of  sea  laws  proceeds  upon  the  as- 
sumption that  the  master,  representing  all  the  aggregate  interests  by  holding 
the  office,  has  the  rightful  power  to  judge  upon  the  sacrifice  of  one  of  the 
interests  which  he  thus  represented  for  the  benefit  of  the  others.  But  they 
afford  no  ground  for  the  position  that  he  may  judge  for  mere  strangers, 
whose  property  has  not  been  confided  to  his  care.  In  my  opinion  the  only 
subjects  bound  to  make  contribution  are  those  which  are  united  together 
in  a  common  adventure,  and  placed  under  the  charge  of  the  master  of  the 
vessel,  with  the  authority  to  act  in  emergencies  as  the  agent  of  all  concerned, 
and  which  are  relieved  from  a  common  peril  by  a  voluntary  sacrifice  made 
of  one  of  those  subjects.  Consequently,  I  must  reject  the  claim  for  general 
average." 

The  decree  of  the  district  court  was  therefore  reversed,  but  it  was 
further  stated  in  the  opinion  that  the  questions  were  so  novel,  and 
attended  with  so  much  difficulty,  and  the  equitable  considerations  in 
favor  of  some  of  the  claims  were  such,  that  it  was  not  thought  fit  to 
charge  the  appellees  with  costs. 

But  the  elements  wanting  to  constitute  a  valid  claim  for  a  contri- 
bution in  general  average  in  the  case  of  The  John  Perkins^  seem  to 
be  present  in  the  case  of  this  appeal.  Here  the  propeller  and  the 
barges  were  not  strangers.  They  were  bound  together  by  the  contract 
of  towage.  They  were  interested  together  in  a  common  adventure. 
They  were  engaged  to  and  with  each  other  for  the  entire  voyage,  and 
each  interested  in  its  successful  issue,  as  the  freight  earned  by  each 
barge  was  to  be  shared  between  it  and  the  propeller  as  a  compensa- 
tion for  its  service.  The  barges  were  dependent  altogether  upon  the 
propeller  for  motive  power,  neither  of  them  having  any  means  of  self- 
propulsion.  They  were  powerless  for  any  purposes  of  navigation, 
and  could  only  by  means  of  a  single  sail,  ground  tackle,  and  steering 
apparatus,  co-operate  with  the  propeller  in  its  control  over  them. 
Each  barge,  indeed,  had  its  own  master  and  crew,  but  they  had  no 
voice  in  the  management  of  the  propeller,  nor  in  the  conduct  of  their 
own  craft,  except  in  obedience  to  signals  from  the  propeller.  The 
master  of  the  propeller  had  charge  of  the  navigation  of  the  whole  tow 
for  the  voyage,  and  for  the  purposes  of  that  navigation  and  to  meet 
its  exigencies  was  invested  with  authority  to  act  for  all.  No  •  ingre- 
dient required  by  the  rule  to  constitute  a  case  for  contribution  in  gen- 
eral average  seoms  to  be  lacking.  There  is  a  common  adventure,  in 
which  distinct  interests  are  associated  by  a  maritime  contract,  by 
which  the  whole  is  placed  in  charge  of  a  common  agent  authorized 
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to  act  for  all  in  its  prosecution ;  and,  by  his  authority,  a  sacrifice  is 
made  of  part,  in  the  presence  of  imminent  peril,  threatening  the  loss 
of  all,  which  results  in  the  safety  of  the  remainder. 

What  is  there  in  the  circumstances  and  nature  of  the  case  to  pre- 
vent the  application  of  the  law  of  general  average  ?  It  is  suggested 
that  the  obligation  to  make  contribution  in  such  a  case  is  inconsistent 
with  the  contract  of  towage;  which  alone  established  the  relation  be- 
tween the  parties,  and  must  regulate  their  relation,  rights,  and  duties. 
The  contract  of  towage  undoubtedly  does  not  embrace  any  stipulation 
which  requires  such  a  contribution.  The  towing  vessel  is  not  subject 
to  liabilities  as  extensive  as  those  of  a  common  carrier  of  goods.  It 
discharges  its  whole  duty  by  the  performance  of  the  stipulated  serv- 
ice with  ordinary  care  and  skill.  It  insures  nothing.  And  it  is  ex- 
cused from  the  further  performance  of  its  contract  when  that  becomes 
inconsistent  with  its  own  safety. '  All  that  is  certainly  true.  It  was 
no  breach  of  its  contract,  as  has  already  been  admitted  in  this  cause, 
for  the  propeller,  under  "the  circumstances  of  necessity  into  which, 
with  its  tow,  it  was  driven,  without  its  fault,  to  save  itself  at  the  ex- 
pense of  the  barges,  which  were  cut  loose  and  cast  away  upon  the 
rocks  and  beach.  But  the  case  is  precisely  the  same  when  jettison 
is  made  of  a  part  or  the  whole  of  the  cargo.  The  sacrifice  is  not  a 
breach  of  the  contract  of  the  common  carrier,  but  puts  an  end  to  it, 
and  is  justified  by  the  law,  notwithstanding  the  obligation  of  the  con- 
tract of  carriage.  •  But  the  contribution  is  not  the  less  on  that  ac- 
count exacted  upon  principles  of  equity.  In  neither  case  does  the 
duty  to  equalize  the  loss  grow  out  of  the  contract.  In  both,  it  grows 
out  of  the  relation  established  by  the  contract;  and  that  relation,  so 
far  as  that  duty  is  concerned,  is  in  substance  the  same  in  both  cases. 

Whether  the  facts  necessary  in  law  to  bring  the  case  within  the 
rule,  as  stated,  would  exist  in  every  case  of  towage,  or  in  those 
cases  where  the  towage  is  of  the  more  usual  kind,  it  is  not  neces- 
sary to  consider  or  decide.  The  judicial  resalt  in  the  present  case 
is  predicated  as  flowing  -from  the  relation  of  the  parties,  as  founded 
upon  their  actual  agreement,  and  the  particular  circumstances  which 
arose  in  the  course  of  its  execution.  The  relation  between  the  par- 
ties to  a  contract  of  towage  will  vary  according  to  the  terms  of  the 
contract,  and  the  liability  of  each  party  to  the  other,  as  well  as  to 
third  persons,  may  be  very  different  in  different  cases.  In  a  case 
of  collision  {Sturges  v.  Boyer,  24  How.  110,  122)  it  was  said  by  the 
supreme  court  that — 

"Whenever  the  tu^,  under  the  charge  of  her  own  master  and  crew,  and  in 
the  usual  and  ordinary  course  of  such  an  employment,  undertakes  to  trans- 
port another  vessel,  which,  for  the  time  being,  lias  neither  her  master  nor 
crew  on  hoard,  from  one  point  to  another,  over  waters  where  such  accessory* 
motive  power  is  necessary,  or  usually  employed,  she  must  be  held  responsible 
for  the  proper  navigation  of  both  vessels;  and  third  persons  suffering  damage 
through  the  fault  of  those  in  charge  of  the  vessels,  must,  under  such  cir- 
cumstances, look  to  the  tug,  her  master  or  owners,  for  the  recompense  which 
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they  are  entitled  to  claim  for  any  injuries  that  vessels  or  cargo  maj  reodye 
by  such  means.  Assuming  that  the  tag  is  a  suitable  yessei*  properly  manned 
and  equipped  for  the  undertaking,  so  that  no  degree  of  negligence  can  attach 
to  the  owners  of  the  tow  on  the  gpround  that  the  motive  power  employed  by 
them  was  in  an  unsea worthy  condition,  and  the  tow*  under  the  circumstances 
supposed,  is  no  more  responsible  for  the  consequences  of  a  collision  than  so 
much  freight;  and  it  is  not  perceived  that  it  can  make  any  difference  in  that 
behalf  that  a  part  or  even  the  whole  of  the  officers  and  crew  of  the  tow  are  on 
board,  provided  it  clearly  appears  that  the  tug  was  a  seaworthy  vessel,  prop- 
erly manned  and  equipped  for  the  enterprise,  aiid,  from  the  nature  of  the  un- 
dertaking and  the  usual  course  of  conducting  it,  the  master  and  crew  of  the 
tow  were  not  expected  to  participate  in  the  navigation  of  the  vessel,  and  were 
not  guilty  of  any  negligence  or  omission  of  duty  by  refraining  from  such  par- 
ticipation." 

In  like  manner,  in  snch  a  case,  the  master  of  the  towing  vessel  com- 
mands and  directs,  not  only  his  own  but  the  vessels  in  tow,  as  though 
all  together  constituted  but  one  ship;  the  tow  is  intrusted  to  his  care, 
bound  to  obey  bis  commands  and  directions,  and  subject  to  his  power 
as  though  it  was  mere  freight.  I  am  nnable  to  perceive  why,  in  such 
a  case,  of  which  the  present  is  an  instance,  the  law  of  general  aver- 
age should  not  and  does  not  apply.  The  novelty  of  its  application  in 
such  circumstances  is  the  strongest  ground  for  rejecting  it;  but,  where 
the  principle  plainly  includes  it,  that  argument  ought  not  to  prevail. 
The  history  of  the  development  of  the  maritime  and  admiralty  juris- 
diction in  this  country  is  not  without  the  occasional  surprise  of  new 
discoveries.  It  was  a  long  time,  indeed,  before  the  professional  mind 
of  the  country  accepted  tbe  idea  that  the  great  rivers  and  lakes,  how* 
ever  navigated  in  fact,  were  legally  navigable  where  the  tide  did  not 
ebb  and  flow;  and  the  doctrine  of  Dupont  y'Vance^  19  How.  162,  by 
which  a  maritime  lien  enforceable  in  admiralty  was  recognized  in 
favor  of  a  claim  for  general  average,  by  reason  of  jettison  of  cargo, 
was  thought  to  be  an  innovation  upon  the  English  rule,  which  con- 
fined the  remedy  to  an  action  of  assumpsit  in  the  courts  of  common 
law,  or  by  bill  in  equity  in  the  court  of  chancery. 

Contracts  of  towage,  like  that  in  the  present  case,  are  exceptional, 
and  of  comparatively  recent  origin,  peculiar,  perhaps,  to  lake  and 
river  navigation.  They  certainly  differ  very  essentially  from  the  or- 
dinary and  usual  towing  contracts  for  towing  vessels  into  and  out  of 
port,  or  for  short  distances  in  narrow  and  tortuous  channels.  It  was 
in  reference  to  one  of  such  that  Sir  Robert  Phillimorb  spoke  in  The 
J.  C.  Potter,  L.  R.  3  Adm.  &  Ecc.  292,  where  the  service  to  be  ren- 
dered was  defined  and  limited  and  for  a  customary  fixed  price,  and 
where  it  was  held  that,  even  without  formally  abandoning  the  con- 
tractj  the  towing  vessel — circumstances  of  serious  danger  having  su- 
pervened, not  in  contemplation  of  the  parties  to  the  contract — was 
entitled  to  salvage  reward  for  bringing  her  tow  safely  into  port,  on 
the  ground  that  she  would  have  been  justified  in  deserting  her.  The 
circumstances  of  the  present  case  preclude  the  application  of  any  such 
principle;  for,  in  regard  to  craft,  such  as  the  barges  which  constituted 
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the  tow,  it  cannot  be  supposed  that  it  was  contemplated  by  the  parties 
that  in  any  emergency  they  could  take  care  of  themselves.  The  con- 
tract in  the  present  case  was  for  the  whole  voyage,  in  view  of  all  its 
perils  and  contingencies,  and  completely  identified  the  propeller  with 
her  tow  for  all  the  purposes  of  the  enterprise,  the  success  of  which  the 
towing  vessel  itself,  as  well  as  the  tow,  had  mutually  agreed  to  share 
as  the  sole  price  to  each  for  their  respective  contributions  to  the  com- 
mon interest.  The  case  is  more  like  that  of  two  carriers  who  com* 
bine  in  a  joint  service;  as,  where  on  land,  one  furnishes  motive  power 
and  an  artificial  highway,  as  a  railroad,  charging  toll  to  the  other  for 
the  vehicle  and  its  contents;  being  the  goods  to  be  carried ;  or,  as  in 
the  case  of  New  Jersey  Steam  Navigation  Co.  v.  Merchants*  Bank,  6 
How.  344,  where  a  steam-boat  carried  goods  for  an  expressman.  At 
any  rate,  without  undertaking  to  specify  in  what  manner  and  in  what 
degree  the  rights  and  liabilities  of  the  parties  are  extended  beyond 
those  growing  out  of  the  more  limited  and  ordinary  contract  for  a 
mere  towage  service  by  such  a  contract  as  that  now  under  consider- 
ation, it  is  sufficient  in  this  case  to  say  that  it  had  the  effect  to  es** 
tablish  such  a  mutuality  of  interest  in  the  enterprise  as  to  constitute 
the  towing  ves&el  and  her  barges  in  tow  a  unit  for  the  purposes  of 
the  voyage,  so  far  that  a  voluntary  sacrifice  by  the  master  in  author- 
ity over  all  of  a  part  for  the  benefit  of  the  remainder  thereby  saved 
from  destruction  by  a  peril  of  navigation  must  be  compensated  upon 
the  principle  of  general  average. 

The  decree  of  the  district  court  is  therefore  reversed,  and  a  decree 
will  be  rendered  in  favor  of  the  appellants,  respectively,  in  conformity 
with  this  opinion ;  the  amount  in  favor  of  each  to  be  ascertained  by 
an  intermediate  reference  to  a  master  to  state  and  adjust  the  propor* 
tionate  contribution  to  be  recovered  against  the  propeller,  upon  the 
principles  of  a  general  average,  with  costs. 


Hawgood  and  others  v.  One  Thousand  Thbbb  Hundred  and  Ten 

Tons  of  Goal. 

(DitMet  Oourt,  B.  D.  Wisconsin.    June  14, 1884. 

DEHUBBAOB—LnsN— Bill  of  Ladinq. 

A  ship-owner  has  a  lien  upon  the  cargo  for  demurrage,  enforceable  in  the 
admiralty,  although  the  bill  of  lading  contains  no  demurrage  clause. 

In  Admiralty. 

Markham  d  Noyes,  tot  libelants* 
Theodore  O.  Case,  for  claimant. 

Dyer,  3.     On  the  seventeenth  day  of  August,  1882»  B.  B.  Hefford, 
as  agent  for  Pratt;  Parker  &  Go.^  shipped  on  board  the  following 
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named  vessels,  at  Buffalo,  certain  cargoes  of  coal,  all  consigned  to  A. 
Pagh  &  Co.,  care  of  Green  Bay,  Winona  &  St.  Paul  Bailroad  Com- 
pany, at  Green  Bay,  Wisconsin,  namely :  On  board  the  steamer  Belle 
Cross, — which  was  a  steam-barge  engaged  in  towing  other  vessels  and 
carrying  cargoes  apon  the  lakes, — 317  net  tons  of  Blossburgh  coal; 
on  board  the  sailing  barge  Chicago  Board  of  Trade,  698  gross  tons  of 
chestnut  coal ;  on  board  the  sailing  barge  George  H.  Wand,  638  gross 
tons  of  stove  coal;  on  board  the  sailing  barge  Little  Jake,  654  net 
tons  of  stove  coal;  and  on  board  the  sailing  barge  S.  Clement,  783 
net  tons  of  stove  coal ;  of  all  which  vessels  the  libelants  were  the  own- 
ers. Freight  was  to  be  paid  at  the  rates  of  85  cents  per  ton  for  the 
cargo  of  chestnut  coal,  and  90  cents  per  ton  for  all  the  other  cargoes. 
The  bills  of  lading  provided  that  the  consignee  was  to  discharge  car- 
goes without  expense  to  the  masters  of  the  vessels,  who  were  to  col- 
lect the  freight,  but  they  contained  no  stipulation  as  to  the  time  within 
which  the  cargoes  were  to  be  unloaded  at  their  destination,  nor  as  to 
the  payment  of  demurrage  in  case  of  detentions  in  unloading.  The 
vessels,  sailing  as  a  fleet,  left  Buffalo  with  their  cargoes  about  August 
17th,  and  arrived  at  Green  Bay  on  the  twenty-eighth  of  that  month. 
They  were  there  detained,  in  part,  because  of  the  previous  arrival 
of  other  vessels  awaiting  discharge  of  cargoes^  but  principally  for 
want  of  facilities  for  unloading,  until  the  fifth  of  September,  when 
the  last  of  the  fleet  was  unloaded.  The  entire  cargoes  were  placed 
upon  the  docks  of  the  railroad  company,  but  a  portion  of  the  coal 
was  unloaded  under  an  assertion  of  a  lien  for  demurrage,  and  a  spe- 
cial custodian  thereof  was  placed  in  charge  by  one  of  the  libelants, 
and  continued  in  charge  until  the  coal  was  seized  by  the  marshal 
upon  monition  issued  in  the  present  suit.  The  libelants'  right  to  re- 
cover is  contested  upon  every  ground  of  defense  set  up  in  the  answer, 
but  the  only  question  that  will  be  considered  in  this  opinion  is  that 
of  the  right  of  the  libelants  to  maintain  this  suit  in  rem  upon  their 
claim  for  demurrage.  The  contention  of  counsel  for  the  claimant  is 
that  in  the  absence  of  any  stipulation  in  the  bills  of  lading  limiting  the 
time  within  which  the  cargoes  should  be  unloaded,  or  providing  for 
the  payment  of  demurrage  in  case  of  unreasonable  deten^iion,  the 
libelants  can  assert  no  lien  upon  the  cargo  for  loss  or  damage  occa- 
sioned by  such  detention;  and  therefore  that  in  such  case  a  suit  in 
rem  is  not  maintainable  in  admiralty,  but  that  the  remedy  of  the  own- 
ers of  the  vessels,  if  any,  is  one  exclusively  in  personam  against  the 
consignee  of  the  cargo^.  From  quite  an  early  period  there  has  been 
a  good  deal  of  controversy  in  the  common-law  courts,  and  later  in 
some  of  the  admiralty  courts,  upon  the  subject  of  the  rights  of  ship- 
owners and  other  carriers  with  reference  to  claims  for  demurrage. 
The  question  seems  to  have  most  frequently  come  up  in  suits  between 
ship-owner  and  consignee,  and  hence  direct  authority  is  not  abun- 
dant upon  the  precise  point  here  in  judgment. 
Two  English  cases  {Phillips  v.  Rodie,  15  East,  547^  and  Birky  v. 
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Gladstone,  3  Maule  &  S,  205)>are  muob  relied  on  in  argument  by 
oounsel  for  the  claimant,  who  insists  that  they  declare  to  this  day 
the  law  governing  a  case  like  the  present.  Both  were  common-law 
actions.  Phillips  y.  Rodie  was  a  suit  in  trover,  brought  by  the  as- 
signee in  bankruptcy  of  the  charterer  of  a  vessel  and  consignee  of 
the  cargo  for  179  bales  of  cotton  which  .were  in  the  possession  of  the 
ship-owner,  and  held  by  him  on  a  claim  for  dead  freight  and  de- 
murrage. It  was  decided  that  where  the  freighter  of  a  ship  cove- 
nanted that  if  she  should  not  be  fully  laden  he  would  not  only  pay 
for  the  goods  on  board,  but  also  for  so  much  in-  addition  as  the  ship 
would  have  carried  for  which  he  had  stipulated  to  pay  freight  ac- 
cording to  different  rates,  the  ship-owner  had  no  lien  upon  the  goods 
actually  on  board  for  the  amount  of  the  dead  freight;  in  other  words, 
for  the  compensation  in  dtlmages  which  he  was  entitled  to  for  the 
freighter's  breach  of  contract  in  not  putting  a  full  loading  on  board. 
The  ground  on  which  the  judgment*  of  the  court  proceeded  seems 
to  have  been  that  there  was  nothing  to  which  a  lien  could  attach. 
The  claim  was  for  freight  not  earned,  and  which  it, was  claimed  the 
ship-owner  ought  to  have  earned,  or  nnliquidated  compensation  for 
the  loss  of  freight  recoverable  in  the  absence  and  place  of  freight. 
Nothing  was  said  about  demurrage,  apart  from  the  question  of  dead 
freight;  bnt/as  the  ship-owner's  claim  included  demurrage,  and  as 
it  was  held  that  the  plaintiff  could  maintain  his  action,  it  must  be 
implied  that  the  judgment  of  the  court  jvas  that  there  was  no  lien 
upon  the  goods,  either  for  dead  freight  or  demurrage.  Birley  v.  Olad^ 
stone  was  an  action  by  the  assignee  of  the  freighter  to  recover  money 
paid  by  him  to  the  ship-owners  under  protest,  which  money  was  de- 
manded by  the  ship-owners  in  respect  of  goods  which  were  put  on 
board  the  vessel  at  the  loading  port,  but  were  afterwards  relanded 
and  restored  to  the  agent  of  the  freighter,  under  process  of  law,  at 
the  loading  port,  and  for  dead  freight  and  demurrage.  The  action 
was  assumpsit.  By  the  charter-party  the  ship-owner  covenanted  to 
receive  a  full  cargo,  and  the  freighter  to  load  the  same,  and  to  pay 
so  much  for  every  ton  of  freight  which  should  be  delivered  at  the 
King's  beams,  at  Liverpool,  and  so  much  per  diem  for  demurrage. 
The  parties  mutually  bound  themselves — ^the  ship-owners  the  ship, 
and  the  freighter  the  goods  to  be  laden  on  board — in  a  penal  sum 
for  the  performance  of  every  article  contained  in  the  charter-party; 
and  it  was  adjudged  that  the  ship-owners  had  no  lien  upon  the  goods 
actually  brought  home  to  Liverpool  for  the  sum  of  money  claimed  to 
be  due  on  account  of  goods  which  were  put  on  board  at  the  loading 
port,  but  afterwards  relanded  and  restored  to  the  freighter's  agent, 
nnder  process  of  law,  at  such  port,  nor  for  the  sum  claimed  for  dead 
freight  and  demurrage;  and  Phillips  v.  Rodie  was  cited  in  the  judg- 
ment as  decisive  authority  upon  the  points. 

It  would,  perhaps,  be  enough  to  say  of  these  cases  that  as  tney 
were  suits  at  common  law,  requiring  judgments  upon  the  common-law 
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rights  of  the  parties,  they  are  not  to  be  regarded  as  declaratory  of  the 
principles  of  law  which  now  govern  courts  of  admiralty  in  determin- 
ing questions  like  the  present.  In  this  connection  the  remarks  of 
Judge  LoWBMi  in  the  case  of  The  Hyperion's  Cargo,  2  Low.  94,  are 
very  pertinent.     He  says : 

"When  the  common  law  of  England  was  modified  by  the  introduction  of 
many  rules  from  the  law-merchant,  the  f oriuer  law  had  no  process  for  enforc- 
ing this  reciprocal  privilege  of  the  ship  and  the  goods,  [that  is,  the  privilege 
which  has  its  origin  in  the  rule  that  the  ship  is  bound  to  the  merchandise  and 
the  merchandise  to  the  ship,]  and  had  succeeded  in  repressii^ig  the  only  court 
that  had  the  requisite  modes  of  action,  and  was  therefore  obliged  to  say  that 
it  could  not  recognize  the  maxim  even  when  embodied  in  express  contract, 
as  it  usually  is  in  English  charter-parties.  Birley  v.  Qladstone,  8  Maule  & 
8.  205;  Gladstone  v.  Birley,  2  Mer.  401.  ^  Erom  the  time  of  those  decisions 
to  that  of  Gray  v.  Carry  L.  B.  6  Q.  B.  522,  the  history  of  this  question  in  the 
courts  of  common  law  in  England  lias  been  that  oi  a  struggle  between  the 
ship-owners  to  create  liens  by  stipulation,  especially  liens  for  demuri-age,  and 
of  the  courts  to  narrow  the  stipulations  by  construction.  See  Phillips  v. 
JRodie,  15  East,  547;  Faith  v.  B.  L  Co.  4  Barn.  &  Aid.  630;  ffow  v.  Kirch- 
ner,  11  Moore,  P.  C.  21;  Tindal  v.  Taylor,  4  El.  &  Bi;  219;  Bisliop  v.  Ware, 
3  Camp.  360.  In  nearly  all  the  cases  the  obvious  intent  of  the  parties  has 
been  disregarded,  and  a  remedy  refused  for  a  violated  right.  In  this  country 
the  courte  of  admiralty  have  retained  their  proper  jurisdiction,  and  can  en- 
force the  privilege  by  whichever  party  this  action  may  be  invoked.  Dupont 
de  Nemours  v.  Vance,  19  How.  162;  The  Belfast,  7  Wall.  624;  The  Maggie 
Hammond,  9  Wall.  450." 

And  upon  the  point  whether  the  privilege  extends  to  demurrage^ 
not  expressly  stipulated  for  in  the  bill  of  lading, — 

"The  cases  at  common  law  do  not  afford  much  aid,  because  they  recognize 
no  general  responsibility  of  the  goods  to  the  ship,  but  only  a  right  of  retainer, 
which  they  say  cannot  be  conveniently  exercised  in  support  of  a  demand  for 
unliquidated  damages, — a  point  of  no  consequence  in  the  admiralty.*' 

These  remarks  are  applicable  to  the  cases  of  Crommelin  v.  N.  ¥,  A 
H.  R.  R.  Co.  4  Keyes,  90,  and  CAN.  W.  Ry.  Co.  v.  Jenkins,  103 
lU.  688,  cited  on  the  argument.  It  was  once  held,  and  by  some 
courts  is  yet  held,  that,  in  the  absence  of  a  stipulation  in  the  bill  of 
lading  providing  for  the  payment  of  demurrage,  no  claim  for  damages 
can  be  made.  In  Jesson  v.  Solly,  4  Taunt.  52,  it  was  decided  that 
if  a  consignee  accept  goods  under  a  bill  of  lading,  at*the  bottom  of 
which  is  a  memorandum  that  the  ship  is  to  be  cleared  in  16  days, 
and  £%  per  day  demurrage  be  paid  after  that  time,* the  master,  upon 
delivery  of  the  goods,  may  recover  demurrage  against  the  consignee. 
In  Brouncker  v.  Scott,  4  Taunt.  1,  which  was  a  suit  in  assumpsit  by 
the  master  of  a  ship  upon  an  implied  promise  to  pay  demurrage, 
Mansfield,  G.  J.,  said : 

**This  form  of  action  for  demurrage,  without  a  special  contract  to  that  ef- 
fect, is  not  of  long  standing,  even  in  the  case  where  the  owners  of  the  ship 
are  the  plaintiffs;  and,  as  it  generates  a  question  whether  the  time  elapsed 
was  a  reasonable  time,  and  also  what  is  a  reasonable  compensation  for  the 
use  of  the  ship,  it  would  be  much  better  if  it  had  not  been  encouraged,  and 
if  the  owner  had  always  made  it  a  subject  of  special  contract." 


Digitized  by  VjOOQIC 


HAWGOOD  V.  1,310  TONS   OF  OOAL.  685 

Bee,  also,  Young  v.  MoelUr^  5  EI  &  BL  755,  and  KeU  v%  Anderson^ 
10  Mees.  &  W.  498. 

And  in  Oage  v.  Morse,  12  Allen,  410,  which  was  a  suit  at  law  by 
the  owners  of  a  vessel  against  the  consignee  named  in  the  bill  of  lad- 
mg  for  demurrage,  it  was  held  that  if  a  bill  of  lading  contains  no  pro- 
vision for  the  payment  of  demurrage  by  the  consignee,  he  is  not  lia- 
ble therefor,  even  upon  his  acceptance  of  the  cargo;  citing  Jesson  v. 
Solly  and  Yowag  v.  Moeller,  supra,  and  Chappel  v.  Comfort,  10  C.  B. 
(N.  8.)  802,  and  Smith  v.  Sievekirig,  5  El.  &  BL  589.  But  it  was 
held  otherwise  in  admiralty,  where  the  consignee  was  the  freighter, 
in  Sprague  v.  West,  1  Abb.  Adm.  548,  a  leading  case,  decided  by 
Judge  Bbtts,  in  which,  upon  a  review  of  the  authorities,  he  said : 

'' Courts  of  admiralty  act  upon  the  rights  arising  out  of  maritime  transac- 
tions, without  regaid  to  modes  or  names  of  actions,  and  independent  of  all 
forms.  The  suggestion  that  demurrage  can  be  claimed  upon  the  footing  of 
express  contract  alone  is  undoubtedly  giving  too  narrow  an  effect  to  the 
term.  Every  improper  detention  of  a  vessel  may  be  considered  a  demurrage, 
and  compensation  in  that  name  be  obtained  for  it.  2  Hagg.  Adm.  3l7;  The 
Apollon,  9  Wheat.  362." 

In  The  M.  S.  Bacon  v.  Transp.  Co.  8  Fed.  Rep.  844,  it  was  held  that 
an  express  stipulation  for  demurrage  in  a  contract  of  affreightment 
is  not  necessary  to  entitle  the  owner  of  a  vessel  to  compensation  for 
her  unnecessary  or  improper  detention  in  loading  or  unloading: 
"Beasonable  promptitude  in  delivering  a  cargo  at  its  point  of  ship- 
ment, and  in  receiving  it  at  its  destination,  is  a  duty  implied  in  such 
contracts ;  and  for  a  violation  of  it,  damages,  in  the  nature  of  demur- 
rage, are  recoverable.  This  is  too  well-settled,  both  in  England  and 
in  this  country,  to  need  discussion  or  authority.'' 

The  observations  of  Judge  Blodoett  in  Fulton  v.  Blake,  5  Biss. 
375,  376,  are  also  in  point : 

"All  persons  engaged  in  dealing  with  ships,  whether  master,  crew,  or 
consignee,  are  bound  to  give  them  dispatch,  and  whoever  causes  any  unrea- 
sonable delay  is  answerable  in  damages.  A  consignee  to  whom  the  cargo  of 
a  vessel  is  consigned  should,  within  the  time  prescribed  by  the  usage  of  the 
port,  after  notice  of  the  arrival  of  a  vessel,  furnish  a  suitable  place  for  un- 
loading or  he  shall  pay  damages  for  detention,  whether  demurrage  be  noted 
on  the  bill  of  lading  or  not.  It  may  not  be  what  is  technically  called  demur- 
rage in  the  books,  but  it  is  damages  for  unreasonable  detention,  unless  the 
vessel  has  arrived  so  far  out  of  her  expected  time  as  to  make  such  prompt 
dispatch  unreasonable."    See»  also.  Cross  v.  Beards  26  N.  Y.  85. 

It  is  thus  apparent  that,  in  the  present  state  of  decision,  there  is 
no  ground  for  the  contention,  at  least  in  a  court  of  admiralty,  that 
the  right  to  maintain  a  claim  for  demurrage  or  damages  for  unrea- 
sonable detention  of  a  vessel  is  dependent  upon  the  existence  of  a 
demurrage  clause  in  the  bill  of  lading.  That  an  admiralty  action  in 
personam  will  lie,  in  such  case,  against  the  consignee  of  the  cargo,  if 
he  is  responsible  for  such  detention,  is  also  beyond  question,  whether 
the  bill  of  lading  contains  any  stipulation  on  the  subject  or  not. 
Why  has  not  the  ship-owner  also  a  lien  on  the  cargo  for  demurrage, 
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and  why  may  not  saoh  a  lien  be  enforced  in  the  admiralty?  remor- 
rage  is  merely  an  allowance  or  compensation  for  the  delay  or  deten- 
tion of  a  vessel.  The  AppoUon,  9  Wheat.  862.  It  is  only  an  extended 
freight  or  reward  to  the  vessel  in  compensation  of  the  earnings  she 
is  improperly  caused  io  lose.  Sprague  v.  West,  supra;  Holt,  Rule 
Boad,  pt.  3,  c.  1.  Wh/  should  the  right  of  the  ship-owner  be  limited 
in  the  admiralty  to  a  common-law  lien,  when,  in  fact,  that  right  is 
dependent  on  the  law-merchant,  which  extends  the  lien  or  privilege 
to  all  charges,-  damages,  and  expienses  growing  out  of  the  affreight- 
ment ?  By  the  general  maritime  law,  the  ship  is  bound  to  the  mer- 
chandise and  the  merchandise  to  the  ship.  It  is  the  doctrine  of  the 
law-merchant  that  the  master  or  ship-owner  contracts  rather  with 
the  merchandise  than  the  shipper;  and,  as  is  remarked  by  Judge 
Sheplby  in  Donaldson  v*  McDowell,  1  Holmes,  290,  "it  necessarily 
follows  from  this  that  the  merchandise  is  liable  for  whatever  the 
shipper  is  liable.''  It  is  unimportant  that  a  demurrage  claim  is  un- 
liquidated. Admiralty  takes  cognizance  of  many  claims  that  are  un- 
liquidated, such  as  salvage  claims,  demands  for  injury  to  goods,  and 
claims  on  account  of  non-delivery  of  cargo.  In  the  present  extended 
jurisdiction  of  the  admiralty,  and  liberal  recognition  of  the  rights  of 
parties  interested  in  lake  navigation  and  commerce,  no  sound  reason 
is  apparent  why  the  ship-owner's  privilege  or  lien  should  not  be  ex- 
tended to  demurrage.  The  relation  of  the  ship  to  the  cargo  and  of 
the  cargo  to  the  ship  is  reciprocal.  If  the  ship  is  bound  to  safely 
deliver  the  cargo  to  the  consignee,  without  exemption  from  liability, 
except  such  as  may  be  named  in  the  bill  of  lading,  the  cargo  ought 
to  be  answerable  for  the  neglect  of  the  consignee  to  duly  receive  it. 
The  cargo  may  be  libeled  for  freight.  Why  not  for  the  extended 
freight  which  the  vessel  is  improperly  caused  to  lose,  where,  as  in  this 
case,  the  consignee  is  the  owner  of  the  cargo?  It  may  be  libeled 
for  general  average  and  numerous  other  demands.  "As  in  this  coun- 
try courts  of  admiralty  have  frequently  exercised  their  jurisdiction  to 
enforce  the  privilege  where  the  cargo  has  been  libeled  for  freight, 
general  average,  and  other  charges,  there  seems  to  be  no  just  ground 
for  making  an  exception  and  refusing  a  remedy  for  a  violation  of 
duty  and  right  in  the  case  of  demurrage,  which,  under  circumstances 
like  those  in  the  present  case,  is  as  much  a  charge  or  damage  which 
the  master  may  lawfully  demand,  and  for  which  he  has  a  privilege 
against  the  cargo,  as  the  freight  itself,  of  which  demurrage  is  only  an 
extension."  Donaldson  v.  McDowell,  supra.  In  that  case,  and  in 
the  case  of  The  Hyperion's  Cargo,  supra,  it  was  adjudged  that  the 
ship  has  a  privilege  against  the  cargo  for  demurrage  or  damages,  in 
the  nature  of  demurrage,  enforceable  in  the  admiralty,  when  the  cargo 
has  not  been  received  within  a  reasonable  time,  through  fault  of  the 
consignee,  although  the  bill  of  lading  contains  no  demurrage  clause; 
and  it  would,  undoubtedly,  have  been  sufficient  had  I  simply  referred 
to  those  cases,  and  to  the  reasoning  of  the  learned  judges  who  decided 
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them,  as  quite  ooncluBive  upon  the  question.  See,  also,  275  Tons  of 
Mineral  Phosphates,  9  Fed.  Rep.  209. 

But  the  course  of  argument  has  led  me  to  consider  the  question  and 
the  authorities  at  some  length,  and  I  am  constrained  to  say  that  if 
the  question  were  an  original  one  I  should  have  little  hesitation  in 
coming  to  the  conclusion  announced.  The  libelants  received  from 
the  consignee,  or  the  consignee's  representative,  the  freight  money 
due  them,  but  it  was  received  under  protest  and  subject  to  the  de- 
murrage claim;  and,  upon  the  facts  shown,  I  am  of  the  opinion  that 
the  lien  for  demurrage  was  not  waived  or  lost  by  reason  of  anything 
that  transpired  in  relation  to  delivery  of  the  cargoes  or  receipt  of  the 
freight  moneys. 

Decree  for  libelants* 


The  Isaao  Mat. 

{DiHrid  Courts  N.  D.  New  York.    8eptembor,1884.) 
Kabitimb  Libk  —  pRiORrrr  —  MoRTOAQB  —  AnvANOB  to  Pbocxjrb  Release  of 

YbSSBL — SUBBOOATION. 

The  steam-barge  Isaac  May,  while  lying  At  the  port  of  Chicago,  was  libeled 
by  P.  for  a  breach  of  a  charter-party  the  year  previous,  and  seized  by  the  mar- 
shal, whereupon  her  owner  effected  a  settlement  and  release  of  the  vessel  by 
paying  $1,500  to  P.,  which  was  advanced  to  him  by  libelant  under  the  express 
agreement  that  libelant  should  have  a  lien  on  the  vessel, — the  same  security 
that  P.  had.  Held,  that  libelant  had  a  lien  for  the  money  so  advanced  supe- 
rior to  the  lien  of  the  holder  of  an  overdue  mortgage,  who  had  permitted  the 
own^r  to  compromise  the  suit  and  remain  in  possession  and  management  of  the 
barge,  no  fraud  or  collusion  between  the  owner  and  libelant  being  charged, 
and  it  not  appearing  that  the  owner  had  any  valid  defense  to  the  suit. 

Motion  to  Confirm  Report  of  Commissioner  in  Favor  of  Libelant. 

George  Wadsworth,  for  libelant. 

Willis  O.  Chapin,  for  respondent. 

CoxB,  J.  The  steam-barge  Isaac  May,  a  Canadian  Tessel,  was 
heretofore  sold  and  the  proceeds  paid  into  the  registry  of  the  court. 
The  libelant,  Francis  B.  Leys,  as  holder  of  a  maritime  lien,  seeks  to 
recover  of  the  fund  in  court  $1,504  and  interest  thereon.  The  re- 
spondent, Robert  Moat,  as  mortgagee,  disputes  this  claim.  In  June, 
1888,  the  Isaac  May  was  lying  at  the  port  of  Chicago.  She  was  there 
libeled  by  Robert  H.  Pugh  and  seized  by  the  marshal  of  the  North- 
ern district  of  Illinois,  the  libel  alleging  a  breach  of  a  charter-party 
the  year  previous.  Her  owner,  Milton  S.  May,  was  with  her  at  Chi- 
cago and  effected  a  settlement  with  Pugh  for  $1,500.  Being  without 
funds  he  telegraphed  to  the  libelant,  who  is  a  banker  at  London, 
Canada,  to  advance  the  money.  This  was  done  upon  the  express 
agreement  that  libelant  should  have  a  lien  upon  the  vessel;  the  same 
security  that  Pugh  had.     The  money  was  received  and  paid,  and  the 
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yes^el,  having  taken  a  large  cargo  of  grain,  proceeded  on  her  voyage. 

The  question  to  be  determined  is,  has  the  libelant  a  lien  saperior 
to  the  respondent's  mortgage?  I  think  he  has.  That  the  Chicago 
libel  stated  a  cause  of  action  for  which  the  vessel  was  chargeable 
there  can  be  no  doubt.  In  compromising  this  suit,  in  the  manner 
indicated,  May  bound  himself  not  only,  but  also  the  respondent,  who, 
as  holder  of  an  overdue  mortgage,  permitted  him  to  remain  in  pos- 
session and  management  of  the  barge.  The  Canada,  7  Fed.  Bep. 
730.  Pugh  alleged  gross  negligence  on  the  part  of  the  vessel's  master 
as  a  reason  for  the  failure  to  perform  his  contract.  This  charge  was 
admitted  by  May.  He  interposed  no  defense.  He  had  none  which 
he  thought  available.  The  lien  thus  became  absolute.  The  libelant 
made  the  advance,  understanding  that  he  was  to  be  subrogated  to 
Fugh's  rights.  He  would  not  have  parted  with  his  money  except 
upon  this  express  agreement.  May  could  never  have  defended  against 
his  claim.  No  one  who  was  bound  by  May's  action  can  defend.  The 
respondent  was  so  bound. 

But  it  is  insisted  that  the  evidence  discloses  a  defense  to  Pugh's 
libel  which  might  have  been  interposed.  That  the  evidence  shows 
this  is  disputed.  The  respondent  relies  for  confirmation  of  his  posi- 
tion upon  a  statement  made  by  May  to  libelant  a  month  after  the 
transaction  in  Chicago,  to  the  effect  that  they  could  not  perform  their 
contract  with  Pugh  on  account  of  ''distress  in  weather."  In  other 
words  May  told  libelant  that  the  delay  was  the  fault  of  the  weather 
and  not  his  fault,  but  that  the  court  would  not  accept  such  excuse, 
"and  he  was  sure  to  be  beaten."  It  is  upon  this  statement  that 
the  respondent  bases  his  argument  that  Pugh  had  no  claim  against 
the  barge,  and,  therefore,  libelant  has  none.  The  answer  is  twofold : 
First,  May's  statements  to  libelant  do  not  prove  the  fact;  and,  sec- 
ond, if  they  did,  the  time  to  assert  the  defense  was  in  answer  to  Pugh's 
libel.  It  is  now  too  late.  A  mortgagee  can  hardly  maintain  the  po- 
sition that  one  who  has  advanced  money  actually  paid  for  necessary 
supplies  furnished  a  distressed  vessel  in  a  foreign  port  has  no  lien 
because  the  supplies  were  warranted,  and  were  found  to  be  of  infe- 
rior quality.  The  answer  that  the  master  received  the  supplies  with- 
out objection  and  paid  the  money  for  them,  is  conclusive.  The  best 
proof  of  the  justice  of  Pugh's  claim  is  its  payment.  The  libelant  is 
an  innocent  party  who  was  assured  of  the  existence  of  the  lien  and 
advanced  his  money  in  good  faith  to  aid  the  barge  when  she  was  in 
dire  necessity.  There  is  no  pretense  that  there  was  any  fraud  or 
collusion  between  him  and  May,  or  that  he  knew,  or  could  have  known, 
of  any  defense  at  the  time  of  the  advance.  Justice  demands  that  the 
agreement  fairly  made  and  fairly  performed  by  the  libelant  shoold 
be  upheld. 

The  conclusion  reached  by  the  commissioner  is  correoti  and  his 
report  should  be  confirmed. 
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McAlpine  and  others  v.  Hedges  and  others. 
{OirmU  Courts  D,  Indiana.    September  6, 1884.) 

1.  Frauduleitt  Oonvbtakcb  —  Statutb  op  Limitatiokb  —  CtoKOBAiiicKNT  of' 

Fraud. 

The  making  of  a  deed  to  defraud  creditors,  and  keeping  it  off  of  the  record 
by  all  of  the  persons  concerned  in  and  cognizant  of  the  transactions,  combined 
with  their  purposed  silence  upon  the  subject,  is  such  a  concealment  as  will 
prevent  the  statute  of  limitations  from  running  until  there  has  been  a  discov- 
ery of  the  fraud. 

2.  Same— Record  TrrLB—LiBw  op  Jijdgment— Claim  op  TrrLE  thbough  Un- 

BEcoRDED  Deeds — Pitrohasbr'b  Iororamoe  op  Unreoordbd  Deed. 

One  who  takes  title  to  land  apparently  perfect  of  record,  and  which  seems 
of  record  to  be,  as  in  fact  at  law  it  is,  subject  to  the  lien  of  a  judgment,  cannot 
afterwards,  upon  learning  that  fraudulent  unrecorded  deeds  had  been  made, 
be  allowed  to  claim  title  through  them,  in  order  to  defeat  the  lien  of  the  judg- 
ment when  at  the  time  of  his  purchase  he  had  no  knowledge  of  the  existence 
of  the  deeds,  and  supposed  that  he  was  getting  the  title  as  it  appeared  of  record. 

Chancery.     On  plea  and  demurrer  to  bill. 

McDonald,  Butler  d  Mason,  for  plaintiffs. 

Baker,  Hord  d  Hendricks,  for  respondents. 

Woods,  J.  The  bill  shows  the  recovery  by  the  complainants  of  a 
judgment  against  John  W.  Hedges,  and  that  shortly  before  the  date 
of  the  judgment  Hedges,  for  the  purpose  of  defrauding  the  complain- 
ants, secretly  conveyed  certain  real  estate  of  which  he  was  owner  to 
another,  who,  in  aid  of  the  fraudulent  design,  conveyed  the  same  to 
said  Hedges  and  his  wife,  in  whom  the  title  in  part  remains,  and  that 
for  the  same  fraudulent  purpose  the  parties  thereto  had  kept  these 
deeds  off  the  record  and  concealed  the  fact  of  their  execution.  To 
this  bill  the  respondents  Hedges  and  wife,  have  interposed  a  plea  of 
the  statute  of  limitations,  wherein  it  is  alleged  simply  that  the  cause 
of  action  did  not  accrue  within  six  years  before  the  commencement  of 
the  suit.     Is  it  a  good  plea  ? 

If  the  action  were  at  law,  or  governed  by  the  Indiana  Code,  the 
averments  of  the  bill  in  respect  to  the  concealment  of  the  alleged 
fraud  should  probably  be  regarded  as  an  attempt  to  anticipate  the 
defense,  and  consequently  rejected  or  disregarded  as  immaterial  upon 
conside«*ation  of  the  plea;  or,  if  this  be  not  so,  the  plea  should,  per- 
haps, be  construed  as  meaning  that  the  alleged  concealment  had  oc- 
curred and  ended  six  years  or  more  before  the  bringing  of  the  action. 
But,  the  case  being  in  equity,  the  allegations  of  the  bill  in  respect  to 
the  secret  nature  and  concealment  of  the  fraud  I  suppose  must  be 
regarded  as  relevant  and  proper,  and,  since  not  specifically  denied  by 
the  plea,  must  be  taken  as  confessed,  and  the  plea  construed  as 
meaning  that  the  fraud  in  its  origin  only — that  is,  the  making  of  the 
deeds — occurred  outside  the  statutory  limit.  So  regarded,  the  plea, 
in  my  judgment,  is  not  good.  It  is  claimed  that  the  bill  shows  no 
affirmative  act  of  concealment  after  the  execution  of  the  deeds;  and 
in  some  of  the  decided  cases  expressions  have  been  used  to  the  effect 
v.21p,no.ll — 44 
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that  affirmative  subsequent  act's  of  concealment  are  necessary  to  stop 
the  running  of  the  statute;  but,  when  considered  with  reference  to 
the  facts  upon  which  these  decisions  were  made,  they  do  not  go  to  the 
full  extent  claimed  for  them.  When  a  fraud  is  of  a  secret  nature, 
and  in  the  particular  case  has  been  conceived  and  executed  upon 
such  a  plan  as  to  secure' continued  secrecy,  without  further  acts  of 
concealment  except  silence,  the  statute  ought  not  to  run  until  there 
has  been  a  discovery.  In  such  a  case  it  may  well  be  said  to  have 
been  a  continuous  concealment.  The  making  of  a  fraudulent  deed, 
and  the  keeping  of  it  off  the  record  by  all  the  persons  concerned  in 
and  cognizant  of  the  transaction,  combined  with  their  purposed  si- 
lence upon  the  subject,  it  certainly  will  not  do  to  say  is  not  a  con- 
cealment, for  which  relief  may  be  granted.  See  Meader  y.  Norton, 
11  Wall.  443;  Carr  v.  Hilton,  1  Curt.  C.  C.  238;  Vane  v.  Vane,  L. 
R.  8  Ch.  883;  Rolfe  v.  Gregory, A  De  G.,  J.  &  S.  676;  Hovenden  v. 
Annealey,  2  Schoales  &  L.  634;  Buckner  y.  Calcote,  28  Miss.  568. 
Cited  to  the  contrary:  Wynne  y.  Cornelison,  52  Ind.  319;  Jackson  y. 
Buchanan,  59  Ind.  390;  Mmselman  v.  Kent,  33  Ind.  458;  Pitcher  y. 
Flinn,  30  Ind.  202;  Boyd  y.  Boyd,  27  Ind.  429. 

In  respect  to  the  question  raised  by  the  defendants  Gerard,  who 
have  demurred  to  the  bill,  the  proper  conclusion  may  be  less  clear. 
As  already  stated,  the  bill  shows  that,  as  against  the  Hedges  and 
their  grantee  in  the  alleged  fraudulent  deed,  the  judgment  recovered 
by  the  complainants  became,  under  the  Indiana  statutes  concerning 
fraudulent  conveyances,  a  valid  lien  upon  the  land  in  dispute.  See 
In  re  Lowe,  19  Fbd.  Bep.  589.  The  charges  of  the  bill  against  the 
Gerards  are  to  the  effect  that  after  the  rendition  of  the  judgment,  and 
while  it  remained  of  record  an  actual  as  well  as  apparent  lien  upon  the 
land,  Hedges  and  wife  conveyed  a  described  part  of  the  real  estate  in 
question  to  one  Garrison,  '*who  took  the  same  subject  to  the  lien  of 
complainant's  judgment,  •  •  •  having  no  knowledge  of  said  un- 
recorded deeds,  but  fully  believing  said  real  estate  to  be  the  property 
of  said  John  W.  Hedges,  as  in  fact  it  was,"  and  afterwards  conveyed 
the  same  part  to  the  Gerards,  "who  took  the  same  subject  to  said 
judgment,  they  having  no  knowledge  of  said  unrecorded  deeds,  and 
supposing  that  they  derived  title  only  through  John  W.  Hedges  as 
owner,  and  not  through  him  and  his  wife  as  tenants  by  entireties." 
Counsel  for  respondents  say : 

"We  insist  in  this  connection  on  the  two  following  propositions:  (1)  That 
judgment  liens  are  not  within  the  protecting  policy  of  our  recording  acts. 
(2)  That  the  question  of  the  ability  of  John  W.  Hedges  and  wife  to  convey 
to  the  Garrisons  a  good  title,  depends,  not  on  the  knowledge  of  the  Garrisons 
of  the  existence  or  non-existence  of  all  or  any  of  the  deeds  in  Hedges'  chain 
of  title,  but  it  depended  on  the  simple  existence  of  those  deeds,  and  the  want 
of  notice  of  the  alleged  fraudulent  character  of  those  deeds. 

"The  recording  act  of  the  state  (Rev.  St.  1881,  §2931)  provides  'that  every 
conveyance,  mortgage,  etc.,  shall  be  recorded  in  the  county  where  the  lands 
lie,*  and  if  not  so  recorded  within  the  time  prescribed  in  that  section,  « shall 
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be  fraudulent  and  void  as  against  any  subsequent  purchaser,  lessee*  or  mort- 
gagee, in  good  fiEiith,  for  a  valuable  consideration.'  A  judicial  decision  was 
hardly  necessary  to  establish  the  proposition  that  a  judgment  creditor  is 
neither  a  purchaser,  lessee,  or  mortgagee;  but,  nevertheless,  the  supreme 
court  has  decided  that  proposition  to  the  fullest  extent.  Sparks  v.  State 
Bank,  7  Blackf.  469;  Doe  v.  Hurd,  Id.  510;  Runyan  v.  MoClellan,  24  Ind. 
165.  Even  a  previously  acquired  equitable  interest  in  lands  has  priority  over 
the  general  lien  resulting  from  a  judgment  against  the  holder  of  the  legal 
title.  Jones  v.  RTwads,  74  Ind.  510;  Monticello,  etc.,  Co.  v.  Loughry,  72  Ind. 
562.  In  Wiseman  v.  Hutchinson,  20  Ind.  40,  upon  the  question  whether 
parties  who  claimed  through  an  unrecorded  deed  were  bound  by  recitals  in 
the  deed,  it  was  held  that  the  claimant  was  so  bound.  The  court  said:  <  The 
registry  law  has  no  application  to  the  case.  The  defendant  Bemlinger  was 
bound  to  notice  the  recitals  in  the  deed  from  Simpson  to  Wiseman,  not  be- 
cause the  deed  was  recorded,  but  because  she  claimed  through  it.  That  deed 
constitutes  a  part  of  her  chain  of  title,  and  she  was  bound  to*  know  its  contents 
and  recitals  whether  it  was  recorded  or  otherwise.'  In  the  case  at  bar  ♦  *  ♦ 
the  Garrisons  and  Gerards  would  have  been  bound  by  any  recitals  in  these 
(unrecorded)  deeds  whether  they  had  ever  learned  the  contents  of  the  deeds  or 
not.  «  «  *  If  this  is  true,  the  same  parties  must  be  entitled  to  the  bene- 
fits of  the  same  deeds,  just  as  if  they  had  been  recorded  in  time-*' 

It  may  be  remarked,  though  it  is  perhaps  not  material  to  the  dis- 
ouBBion^  that  the  doctrine  tbat  the  general  lien  of  a  judgment  upon 
land  is  subject  to  any  and  all  adverse  equities  or  claims,  whether 
secret  and  unknown,  or  recorded  and  known,  does  not  prevail  in 
Indiana  against  an  assignee  of  a  judgment  who  pays  value  and  takes 
the  assignment  in  good  faith.  Flanden  v.  O^Brien,  46  Ind,  284; 
Huffman  v.  Gopeland,  86  Ind.  224,  and  cases  cited.  The  complain- 
ants, however,  sue,  not  as  assignees,  but  as  judgment  plaintiffs,  and 
are  therefore  subject  to  the  general  doctrine,  so  far  as  it  is  pertinent 
to  the  question  presented;  but  in  my  judgment  it  has  little  or  no  ap- 
plication. The  policy  of  the  recording  acts  is  not  involved  or  mate- 
rial to  be  considered,  except  incidentally,  because  the  deeds  in  con- 
troversy are  not  assailed  for  want  of  registration,  but  for  alleged  fraud 
in  their  execution.  The  attack  is  not  made  under  the  recording  act 
quoted  from  in  argument,  but  under  another  section,  (Bev.  St.  1881, 
§  4920,)  which  declares  that  all  conveyances  of  lands  made  with  in- 
tent to  defraud  creditors  "shall  be  void  as  to  the  persons  sought  to 
be  defrauded;"  and  only  as  it  may  affect  the  rights  of  parties  under 
this  act  can  it  be  material  to  consider  the  law  concerning  the  regis- 
tration of  deeds. 

The  question  presented,  therefore,  is  whether  or  not,  under  the 
facts  alleged  in  the  bill,  the  respondents  who  demur  can  claim  title 
under  unrecorded  deeds,  of  which  they  had  no  knowledge  when  they 
purchased,  to  the  injury  of  the  plaintiffs,  as  against  whom  the  deeds 
were  in  fact  fraudulent  and  void,  or  voidable.  As  against  a  prior 
mortgage  or  deed  honestly  made  to  a  good-faith  purchaser,  the  gen- 
eral lien  of  a  judgment  must  unquestionably  yield;  but  this  by  no 
means  supports  the  proposition  involved  in  the  facts  presented,  that 
one  may  take  a  title  apparently  perfect  of  record^  and  which  seems 
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of  record  to  be,  as  in  fact  by  law  it  is,  snbject  to  the  lien  of  a  judg- 
ment, and  afterwards,  upon  learning  that  fraudnlent  deeds  had  been 
made,  be  allowed  to  claim  title  throagh  them  in  order  to  defeat  the 
lien  of  the  judgment,  though  at  the  time  of  his  purchase  he  had  no 
knowledge  of  the  existence  of  the  deeds,  and  supposed  he  was  getting 
the  title  as  it  appeared  of  record.  It  is  true  that  the  owner  of  land, 
or  one  asserting  title,  is  bound  by  the  contents  and  recitals  of  all 
deeds  in  the  chain  of  title  which  he  claims.  But  it  is  not  true,  as  I 
suppose,  and  has  never  been  decided,  that  a  purchaser  is  bound  by 
the  contents  of  unrecorded  and  unknown  deeds  which  we^e  not  es- 
sential to  the  chain  of  title  as  it  appeared  of  record,  or  as  otherwise 
made  known  to  him.  It  often  happens,  as  may  well  be  supposed, 
honestly  as  welt  as  for  fraudulent  purposes,  that  titles  after  various 
mesne  conveyances  return  to  some  prior  owner,  and  if  the  convey- 
ances which  constitute  such  a  loop  in  the  chain  of  title  should,  for 
any  reason,  have  been  left  off  the  record,  it  would  be  a  startling  prop- 
osition indeed  that  all  subsequent  grantees  must  take  notice  of  their 
contents.  Under  such  a  doctrine,  if  not  positively  dangerous  the 
registry  laws  would  certainly  be  made  comparatively  useless. 

It  is  not  true,  therefore,  that  if  the  deeds  in  question  had  contained 
recitals  to  their  prejudice,  the  Garrisons  and  Gerards  would  have  been 
bound  thereby,  unless,  indeed,  when  they  learned  of  their  existence, 
they  had  chosen  to  claim  under  them.  If  not  inconsistent  with  the 
rights  of  others,  they  might,  doubtless,  have  liad  such  an  election;  but 
upon  the  facts  stated  in  this  bill  it  would  be  unjust  to  permit  its  ex- 
ercise. As  against  the  plaintiffs  the  deeds  were  void,  and  their  judg- 
ment constituted,  under  the  Indiana  statutes,  an  actual  lien  upon  the 
premises,  (Bev.  St.  1881,  §§  608,  752;  In  re  Lowe^  supra;)  and  as 
that  lien  was  apparent  of  record  when  the  demurring  defendants  and 
their  immediate  grantors  purchased,  I  perceive  no  just  or  equitable 
ground  upon  which  they  can  be  permitted  to  contest  it.  They  may 
have  paid  full  price  for  the  land  in  actual  ignorance  of  the  judgment; 
the  bill  is  silent  in  respect  to  this  fact;  but  as  the  judgment  was 
of  record  in  the  county,  and,  as  the  title  stood,  was  apparently  as  well 
as  in  fact  a  lien,  they  were  bound  to  take  notice  of  it,  and  ought  not 
now  to  escape  the  conclusion  by  claiming  under  deeds,  upon  the  faith 
or  knowledge  of  which  they  had  never  acted,  and  which,  if  adverse 
to  them,  they  might  have  disavowed  and  rejected,  because  unrecorded 
and  unknown  to  them.  They  say  that  they  are  innocent  purchasers 
under  these  deeds,  because  they  bought  in  ignorance  of  the  fraudu- 
lent purpose  for  which  they  were  made.  It  is  a  sufficient  answer 
that  in  fact  they  did  not  purchase  under  these  deeds,  are  not  bound 
by  them  unless  they  choose  to  be,  and,  as  against  the  plaintiffs,  they 
ought  not  to  exercise  this  choice.  If  there  are  equities  in  the  respective 
claims  of  the  parties,  to  say  the  least  they  are  equal ;  while  the  legal  po- 
sition of  the  complainants,  as  it  seems  to  me,  is  distinctly  the  stronger. 

The  plea  and  demurrer,  therefore,  are  each  overruled. 
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Wight  and  others  9.  Dubois  and  others. 
{dreuit  Court,  V.  Chlorado.    October  8, 1884.) 

1.  MiNEBAL  LanDB^TpTLE — ^RELATION  OF  OLAIHA27T8. 

The  goverament,  as  a  land-owner,  offers  its  mineral  lands  for  sale  tipon  cer- 
tain prescribed  conditions,  compliance  with  which  is  a  matter  of  settlement 
between  the  owner  and  purchaser  alone,  and  with  which  no  stranger- to  the 
.title  can  interfere. 

2.  Same — ^Adybrsb  GLAiMB--PirBiiiOATioN  of  Notice. 

Publication  of  notice  is  process  bringing  all  adverse  claimants  into  court, 
and  if  no  adverse  claims  are  presented  it  is  conclusively  presumed  that  none 
exist,  and  tlxat  no  thh-d  parties  have  anj  rights  or  equities  in  the  land. 

3.  Same— Protest— Contest  before  Land-Office. 

After  publication  of  notice,  the  onlj  right  or  privilege  remaining  to  any  third 
parties  is  that  of  protest  or  objection  fil^  with  the  land  department,  and  cog- 
nizable only  there.  If  sustained  by  the  department,  the  proceedings  had  by  ap- 
plicant are  set  aside ;  if  overruled,  the  protestor  or  objector  is  without  further 
remedy. 

In  Equity.     Petition  for  rehearing. 

A.  W.  Rucker  and  H.  B.  Johnson^  for  complainants. 

L.  C.  Rockwell  and  J.  B.  Bissell,  for  defendants. 

Breweb,  J.  This  case  comes  before  me  on  a  petition  for  rehear- 
ing on  an  order  of  Judge  Hallett,  denying  an  injunction.  The  de- 
fendants have  a  patent,  and  therefore  hold  the  legal  title.  It  is  be- 
yond question  that,  as  a  matter  of  fact,  they  discovered  mineral 
within  the  limits  of  their  location.  It  is  also  beyond  question  that 
-  they  bomplied  with  all  the  preliminary  steps  for  obtaining  a  patent, 
including  the  60  days'  publication  of  notice,  and  that  no  adverse  claim 
was  filed  by  the  complainants  or  their  grantors  during  the  pendency 
of  such  publication.  It  also  appears  that  after  the  publication  of 
notice  had  been  completed  the  complainants  challenged  before  the 
local  land-office,  as  well  Isks  before  the  department  at  Washington, 
the  right  of  the  defendant  to  a  patent.  That  contest  was  protracted. 
Many  hearings  were  had  before  the  local  land-office  as  well  as  at 
Washington,  and  as  the  result  thereof  the  title  of  the  defendants 
was  sustained  and  the  patent  issued.  Question  is  made  as  to  whether 
the  defendants  discovered  mineral  in  their  discovery  shaft,  and  also 
whether  complainants  had  discovered  mineral  prior  to  the  publica- 
tion of  the  notice. 

Now,  some  general  propositions  may  well  be  stated:  First,  the 
government,  as  the  original  owner,  offers  the  title  to  these  mineral 
lands  upon  certain  conditions  to  whomsoever  discovers  mineral.  The 
amount  of  land  it  will  convey  to  each  locator  is  limited,  and  certain 
forms  of  procedure  are  prescribed,  but  the  primal  fact  is  that  the 
lands  are  offered  to  those  who  discover  the  mineral.  In. this  matter 
the  government  resembles  a  private  land-owner  who  makes  an  offer 
to  sell  his  lands  upon  specified  conditions.  When  the  patent  issues 
the  title  passes  from  the  government,  and  no  one  can  question  that 
title  who  has  not  prior  thereto,  by  compliance  with  the  conditions 
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prescribed  by  the  government,  himself  acquired  an  interest  in  the 
land.  It  matters  not  what  wrong  the  patentee  may  have  perpetrated 
upon  the  government;  it,  and  it  alone,  can  complain,  la  other 
words,  when  grantor  and  grantee  are  satisfied,  a  stranger  has  nothing 
to  say.  In  Smelting  Co.  v.  Kent,  104  U.  S.  647,  speaking  of  this  ques- 
tion, the  court  says : 

"This  complainant  cannot  be  heard  unless  he  connect  himself  with  the 
original  source  of  title,  so  as  to  be  able  to  aver  that  his  rights  are  injuriously 
affected  by  the  existence  of  the  patent,  and  he  must  possess  such  equities  as 
will  control  the  legal  title  in  the  patentee's  hands.  Bogga  v.  Mining  Co,  14 
Cal.  279.  It  does  not  lie  in  the  mouth  of  a  stranger  to  the  title  to  complain 
of  the  act  of  the  government  with  respect  to  it.  li  the  government  is  dis- 
satisfied, it  can,  on  its  own  account,  authorize  proceedings  to  vacate  the  pat- 
ent or  limit  its  operation." 

So,  whether  or  not  it  is  essential,  under  the  state  law,  that  there 
be  a  discovery  of  mineral  in  the  discovery  shaft,  no  one  can  raise 
that  question  after  the  issue  of  the  patent,  unless  he  have  prior  equi- 
ties in  the  land.  Indeed,  as  the  primal  fact  is  the  discovery  of  min- 
eral, I  do  not  see  how  the  government  can  avoid  its  patent  on  the 
ground  that  there  was  no  mineral  discovered  in  the  discovery  shaft, 
provided  it  was,  in  fact,  discovered  within  the  location ;  and  this,  not- 
withstanding it  may  be  conceded  that  the  state  law  is  operative,  and 
requires  a  discovery  in  the  discovery  shaft.  This,  like  the  time  of 
publication  of  notice,  the  filing  of  the  plat,  etc.,  is  mere  matter  of 
procedure,  and,  if  the  substantive  fact  of  the  discovery  of  mineral  ex- 
ists, I  do  not  see  how  the  government,  for  any  irregularities  or  defects 
of  procedure,  can  equitably  avoid  its  patent. 

Again,  it  is,  as  stated,  conceded  that  no  adverse  claim  was  filed 
by  the  complainants,  and  I  think  it  follows  therefrom  that  judgment 
has  gone  against  them  as  to  all  claims  which  they  may  have  had 
or  supposed  they  had.  The  language  of  the  statute  is  somewhat  pe- 
culiar, and  its  peculiarities  were  commented  upon  by  Judge  Hallett 
in  the  opinion  filed.     It  reads : 

"If  no  adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver 
of  the  proper  land-office  at  the  expiration  of  the  sixty  days  of  publication,  it 
shall  be  assumed  that  the  applicant  is  entitled  to  a  patent  upon  the  payment 
to  the  proper  officer  of  $5  per  acre,  and  that  no  adverse  claim  exists;  and 
thereafter  no  objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply  with  the 
terms  of  this  chapter."     Section  2325,  Kev.  St. 

"It  shall  be  assumed  that  no  adverse  claim  exists."  By  whom 
assumed,  for  what  purpose,  and  to  what  extent?  By  the  govern- 
ment, the  owner  of  the  land,  the  paii^ty  offering  it  for  sale;  in  order 
that  the  claims  of  all  other  parties  to  the  land  and  the  benefit  of 
the  owner's  offer  be  presented  and  determined,  and  that  thereafter 
the  government  may  deal  with  the  applicant  alone,  inquiring  simply 
whether  he  has  performed  the  prescribed  conditions;  and  conolu- 
sively  assumed.    The  proceedings  before  the  land  department  are  ju- 
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dioialy  or  quasi  jndicial,  at  least.  The  publication  is  process.  It 
brings  all  adverse  claimants  into  court,  and,  failing  to  assert  their 
claims,  they  stand,  at  the  expiration  of  the  notice,  in  default.  True, 
no  adverse  claimant  or  supposed  claimant  may  be  named  in  the 
notice;  no  process  may  be  served  personally  upon  him;  but  that 
does  not  avoid  the  notice,  or  weaken  its  sufficiency  to  bring  such 
party  into  court.  This  is  not  the  only  case  known  to  the  law  in 
which  parties  not  named  in  a  notice  are  by  it  brought  into  court 
and  their  rights  adjudicated.  Unknown  heirs  are  often  thus  brought 
in  by  a  published  notice.  Tax  proceedings,  condemnations  of  rights 
of  way,  admiralty  cases,  and  many  others  present  familiar  illustra- 
tions. The  sufficiency  of  the  notice  in  these  cases  is  unquestioned, 
even  though  the  adverse  claimant  be  not  named,  and  no  personal 
service  be  had.  And  if  the  parties  be  brought  in,  obviously  it  is  that 
their  claims  be  presented  and  determined.  The  succeeding  section 
provides  how  such  claims,  if  presented,  shall  be  determined.  Even 
without  such  section  the  purpose  would  be  apparent.  It  would  be 
grievous  wrong  to  leave  disputed  claims  unsettled,  and  when  the 
owner  of  lands  making  such  general  offer  prescribes  time,  place, 
tribunal,  and  manner  of  settling  adverse  claims,  such  provisions  are 
a  part  and  condition  of  the  offer,  and  should  be  vigorously  insisted 
upon  by  the  courts. 

Conclusively  assumed,  any  other  rule  would  destroy  the  practical 
value  of  the  provisions.  If,  notwithstanding  his  failure  to  adverse, 
a  party  may  still  present  and  litigate  his  rights,  of  what  use  to  ad- 
verse ?  A  failure  to  do  so  might  give  his  adversary  the  advantage  of 
Sk  prima  facie  title,  but  the  real  question,  the  absolute  rights,  would 
remain  undetermined.  The  applicant  would  hesitate  to  improve  and 
develop  his  property  because  ignorant  of  what  contests  were  before 
him,  what  claims  might  be  presented.  And  the  contestant  might 
wait  till  the  evidence  in  favor  of  the  applicant's  right  had  ceased 
to  exist,  or  passed  beyond  his  control,  and  then  unexpectedly  come 
forward  with  his  claims.  I  do  not  mean  that  cases  may  not  arise  in 
which  equity  will  interfexe  thereafter,  if  there  be  equitable  grounds 
for  interference,  as  where,  by  the  acts  of  the  applicants,  those  who 
might  have  adversed  have  been  prevented,  deceived,  or  misled;  but 
unless  such  equitable  reasons  exist,  and  none  such  appear  in  this 
case,  he  who  fails  to  adverse  until  the  expiration  of  publication  is  ab- 
solutely cut  off,  and  cannot  be  heard  to  say  that  he  has  prior  rights. 

Judge  Hallett,  in  his  opinion,  finds  that  these  complainants  were 
in  a  position  to  adverse  at  the  time  of  this  publication.  Notwith- 
standing the  averments  of  the  last  bill  and  the  affidavit  of  Mr.  Wight, 
I  think  the  general  scope  of  the  testimony  sustains  that  finding.  But 
it  is  said  by  counsel  that,  under  the  last  clause  of  the  statute  quoted, 
any  person  may  object  that  the  applicant  has  failed  to  comply  with 
the  terms  of  the  chapter;  and  why  should  they  not  have  the  same 
privilege  as  strangers  ?    Have  they  forfeited  this  right  by  failing  to 
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adverse?  it  becomes  necessary  to  see  what  rights  this  last  clause 
gives.  I  think  all  that  it  covers  is  the  right  to  anybody  to  «ome  in 
and  enter  his  protest  or  objection;  in  other  words,  to  say  to  the  offi- 
cers of  the  government  that  the  applicant  has  not  complied  with  the 
terms  of  the  statutei  and  to  insist  the(,t  there  shall  be  an  examination 
by  such  officers  to  see  if  the  teims  have  in  fact  been  complied  with. 
He  does  not  appear  as  a  party  asserting  his  own  rights;  but  if  we 
may,  so  to  speak,  parallel  these  proceedings  with  those  in  a  court, 
such  an  objector  appears  as  an  amicus  curia, — a  friend  of  the  court, 
— to  suggest  that  there  has  been  error,  and  that  the  proceedings  be 
stayed  until  further  examination  can  be  had.  Such  a  protest  does 
not  bring  the  protestant  into  court  for  the  assertion  of  his  own  title 
or  rights;  does  not  revivify  rights  lost  by  a  failure  to  adverse.  True, 
if  the  protest  or  objection  is  sustained,  the  proceedings  will  be  set 
aside,  new  ones  must  be  commenced,  and  then  the  objector  may  be 
in  a  position  to  assert  his  rights ;  but  if  the  protest  or  objection  be 
not  sustained,  the  objector,  like  an  amicus  curia,  has  nothing  more 
to  say  in  the  matter.  In  other  words,  the  right  to  protest  is  not  the 
right  to  contest.  The  latter  is  lost  by  the  failure  to  adverse.  The 
former  remains  open  to  every  one,  holders  of  adverse  claims  as  well 
as  others.  But  the  protest  is  only  to  the  officers  of  the  government, 
challenges  only  the  applicant's  claims,  and  in  no  manner  brings  up 
for  consideration  any  claims  of  the  protestant.  Such  a  protest  can 
be  made  only  before  the  land  department,  and,  if  there  rejected,  the 
protestant  has  no  further  standing  to  be  heard  anywhere.  The  pro- 
test cannot  be  made  the  basis  of  any  litigation  in  the  courts,  for  the 
courts  are  only  open  to  those  who  have  rights  to  assert ;  they  sit  for 
the  determination  of  controversies.  They  do  not,  at  the  instance  of 
strangers,  review  the  regularity  of  proceedings  between  parties  who 
are  competent  to  determine  such  regularity,  and  who  do  not  them- 
selves invite  any  judicial  determination. 

These  in  brief  are  my  views,  an.d>  without  pursuing  the  discussion 
further,  I  sum  up  these  propositions:  First,  the  government,  as  a 
land-owner,  offers  its  lands  for  sale  upon  certain  prescribed  condi- 
tions, compliance  with  which  is  a  matter  of  settlement  between  the 
owner  and  purchaser  alone,  and  with  which  no  stranger  to  the  title 
can  interfere;  second,  publication  of  notice  is  process  bringing  all  ad- 
verse claimants  into  court,  and  if  no  adverse  claims  are  presented  it 
is  conclusively  presumed  that  none  exist,  and  that  no  third  parties 
have  any  rights  or  equities  in  the  land;  third,  thereafter  the  only 
right  or  privilege  remaining  to  any  third  parties  is  that  of  pr9te8t  or 
objection  filed  with  the  land  department,  and  cognizable  only  there; 
if  sustained  by  the  department,  the  proceedings  had  by  the  applicant 
are  set  aside ;  if  overruled,  the  protestant  or  objector  is  without  fur- 
ther right  or  remedy. 

Entertaining  these  views,  I  think  the  petition  for  rehearing  must 
be  denied 
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.  Atkins  v.  Yolmsb  and  others. 
{Cirettit  ChuTtf  D.  Minnesota.    October,  1884) 
L  Mbohanio'8  Lien— Mobtoaob— NsosaaABT  Pabtubb  to  a  Fobbolosubb  — 

i^BlOBITT  OF  LI8N6. 

An  assignee  of  a  mechanic's  lien  is  a  necessary  partj  to  a  suit  to  foreclose  a 
mortgage  given  after  the  lien  commenced,  although  the  mortsagee  had  no 
knowledge  of  the  existence  of  the  same  and  the  mortgage  was  Sled  of  record 
before  the  commencement  of  statutory  proceedings  to  enforce  said  lien. 
2.  Sams— £jBCTi£EKT. 

A  purchaser  at  the  sale  of  such  a  mortgage  by  advertisement  acquired  no 
right  to  eject  a  purchaser  at  a  sale  made  under  final  decree  in  proceedings  to 
enforce  the  mechanic's  lien,  the  mortgagee  under  above  circumstances  being 
in  the  position  of  a  subsequent  incumbrancer  to  the  mechanic's  lien  holder. 

This  is  an  action  of  ejectment,  and,  a  jury  being  waived,  is  tried  by 
the  court.  The  facts  are  briefly  these :  John  Leavey,  owner  of  the 
land  in  controversy,  mortgaged  the  same  to  A.  A.  McLeod,  June  14, 
1877,  to  secure  the  payment  of  $400,  due  June  14, 1882.  The  mort- 
gagee assigned  the  mortgage  to  the  plaintiff,  which  was  recorded  Jan- 
uary 26,  1878.  On  December  28,  1877,  in  certain  proceedings  com- 
menced to  enforce  a  lien  under  the  mechanic's  lien  law  of  Minnesota, 
a  judgment  and  decree  was  ordered  by  the  court,  adjudging  the  amount 
due  for  materials,  etc.,  furnished  in  the  erection  of  structures  on  the 
land,  and  decreeing  the  same  a  specific  lien  thereon,  commencing 
August  22,  1876.  The  proceedings  to  enforce  the  lien  were  com- 
menced by  Hersey,  Bean  &  Brown,  making  Leavey,  the  owner  of  the 
land,  a  party.  The  mortgagee  and  his  assignee,  the  plaintiff,  knew 
nothing  of  the  mechanic's  claim  or  lien,  and  were  not  served  with 
notice  of  the  proceedings.  On  default  on  the  conditions  and  terms 
of  the  mortgage,  it  was  foreclosed  by  advertisement,  and  the  land 
described  therein  sold  June  18,  1879,  and  purchased  by  the  assignee 
and  owner  of  the  mortgage,  and  the  title  acquired  by  the  sale  perfected 
in  the  purchaser.  No  notice  was  served  upon  the  mechanic's  lien 
holder,  whose  judgment  was  entered  of  record  previous  to  the  first 
publication  of  the  notice  of  foreclosure.  A  final  decree  in  the  suit 
to  enforce  the  mechanic's  lien  was  entered,  confirming  the  purchaser's 
title  by  virtue  of  the  sale  to  enforce  the  lien 

S.  L.  Pierce,  for  plaintiff. 

Castle  dt  Castle  for  defendants. 

Nelson,  J.  The  foreclosure  of  the  mortgage  by  advertisement  did 
not  effect  the  mechanic's  lien,  and  the  plaintiff's  title  acquired  at  the 
sale  was  subject  to  the  claim  of  Hersey,  Bean  &  Brown,  who  en- 
forced the  lien.  The  defendant  Yolmer,  who  succeeded  to  their  title, 
took  possession  of  the  premises  soon  after  his  purchase,  and  is  at 
least  in  the  situation  of  a  mortgagee  in  possession  by  permission  of 
the  mortgagor.  Although  the  plaintiff's  mortgage  was  filed  of  record 
previous  to  the  commencement  of  the  proceedings  to  enforce  the  lien 


Digitized  by 


Google    — 


698  FEDEBAL  BEPOBTEB. 

of  defendant's  grantors,  it  did  not  thereby  take  preoedenee  as  a  prior 
lien.  The  mechanic's  lien  operated  as  such  from  the  time  of  famish- 
ing the  materials,  which  commenced  Angust  22,  1876,  and  the  stat- 
utory steps  necessary  to  complete  and  perfect  it  being  pursued,  the 
plaintiffs  acquired,  by  foreclosure  of  the  mortgage  and  purchase  at 
the  sale,  no  right  to  eject  the  defendant  Yolmer  from  the  premises. 
The  plaintiff  in  this  case,  standing  in  the  position  of  a  subsequent  in- 
cumbrancer to  the  lien  of  the  defendant  Yolmer's  grantors,  which 
has  never  been  paid,  is  not  entitled  to  recover  in  this  proceeding. 
It  is  not  necessary  to  decide  at  this  time  whether  a  bill  to  redeem 
will  lie.  The  cases  cited  from  Indiana  and  Illinois  are  not  decisive 
of  an  interpretation  of  the  mechanic's  lien  law  of  Minnesota.  The 
objections  of  the  plaintiff  to  the  validity  of  the  proceedings,  etc., 
taken  at  the  trial,  are  overruled. 
Judgment  will  be  entered  in  favor  of  the  defendants. 


Watson  v.  Centennial  Mut.  Life  Ass'n.* 
(CircuU  Oouri,  E,  D,  Miuouru    September  24, 1884.) 

1.  Inburancb— Implied  Contkact  of  Marbiaqb. 

A.  and  B.  lived  together  as  husband  and  wife  and  recognized  each  other  as 
such  in  their  intercourse  with  friends,  for  10  years,  though  no  marriage  cere- 
mony had  been  performed.  A.  provided  for  both,  and  B.,  like  a  wife,  kept 
house  for  him ;  but  in  taking  out  a  policy  of  insurance  on  his  life  for  B.*8 
benefit,  A.  had  her  name  inserted  as  Mrs.  B.  instead  of  Mrs.  A.  In  an  action 
by  B.  on  the  policy,  hdd^  that  B.  was  A.'8  wife,  and  had  an  insurable  interest 
in  his  life. 

2.  Same— MiBREPKESENTATiONs— Waiver. 

Where,  after  discovering  that  an  assured  has  made  misrepresentations  to  it 
in  his  application  for  a  policy,  an  insurance  company  continues  to  collect  as- 
sessments, it  thereby  waives  any  right  it  may  have  to  declare  the  policy  ob- 
tained by  such  misrepresentations  invalid. 

Action  on  Policy  of  Insurance, 

Hugo  Mu£nch,  for  plaintiff. 

Davis  d  Davis,  for  defendant. 

Brewer,  J.,  (orally.)  Two  defenses  are  interposed  in  this  case: 
First,  that  the  complainant  was  not  the  wife  of  the  insured,  and  had 
no  insurable  interest ;  and,  second,  that  in  the  application  for  the  pol- 
icy the  insured  represented  himself  as  a  steam-boat  man,  whereas,  as 
a  matter  of  fact,  he  was  a  gambler  by  profession. 

In  reference  to  the  first  question,  the  testimony  indisputably  shows 
that  for  10  years  prior  to  the  death  of  the  insured  he  and  the  com- 
plaiuant  lived  together  as  husband  and  wife.  There  was  no  ceremony 
at  the  institution  of  that  relation,  but  they  lived  together  as  husband 

>  Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  Bt  Louis  bar. 
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and  wile  continnously  daring  those  years  in  the  same  home,  recognized 
as  such  by  each  other  and  by  all  in  whose  society  they  lived,  he  provid- 
ing as  husband  for  her  and  she  taking  care  of  the  household  duties,  both 
visiting  her  friends  and  being  introduced^  when  with  them  or  travel- 
ing, as  husband  and  wife.  While  in  that  relation  he  took  out  an  in- 
surance in  her  name  as  Mrs.  Nellie  Brooks.  The  mere  name  cannot 
change  the  fact  of  the  mutual  relations  of  the  parties.  The  fact 
that  no  ceremony  took  place  at  the  time  the  relation  was  entered 
upon  does  not  prevent  them,  under  the  decisions  of  this  court,  as 
well  as  the  supreme  court  of  the  state,  from  being  adjudged  as  hus- 
band and  wife ;  and,  being  in  such  a  relation,  she  had  an  insurable 
interest,  and  can  maintain  this  action. 

As  far  as  the  other  defense  is  concerned,  that  he  was  a  gambler 
instead  of  a  steam-boat  man,  the  facts  are  that  he  had  been  a  steam- 
boat man,  but,  perhaps,  during  the  last  few  years  prior  to  his  death, 
had  ceased  to  go  up  and  down  the  river.  But  that  fact  was  known 
to  the  company  at  least  as  early  as  May  24, 1883.  After  that  it  sent 
its  notices  for  assessment,  which  were  directed  to  him  and  paid  by 
her,  and  thus  the  knowledge  of  the  fact,  even  if  a  material  fact,  and 
such  as  to  vitiate  the  policy,  having  been  brought  home  to  the  com- 
pany, any  objection  on  that  account  was  waived  by  it.  Indeed,  it  is 
questionable  whether,  under  the  statutes  of  the  state  of  Missouri,  re- 
ferred to  by  counsel  in  his  brief,  that  otherwise  would  constitute  any 
defense,  because  it  does  not  appear  that  it  was  material  to  the  risk, 
and  no  tender  of  moneys  received  on  account  of  the  policy  was  made 
by  answer  or  on  the  trial.  The  decree,  therefore,  will  go  for  the 
complainant  as  prayed. 


Shbllbt  v.  St.  Ghables  County  Goubt  and  another.' 
(Oircuit  Court,  E.  D.  Missouri.    September  20. 1884.1 

1.  MinnciPAii  Boin)6 — Bonds  not  "  Ordbbs.** 

Bonds  issued  under  the  act  of  the  general  assembly  of  Missouri  concerning 
the  reclamation  of  swamp  lands,  approved  March  14, 1870,  are  not  '* orders" 
or  warrants  within  the  meaning  of  section  8  of  the  act  of  March  3, 1869,  and 
are  payable  at  maturity,  regardless  of  the  order  of  their  presentation  for  pay- 
ment. 

2.  Sahib— Promotion  of  Surrs  fob  Collection  of  Taxes— Equitablb  Lien. 

The  fact  that  delinquent  taxes,  levied  for  the  payment  of  county  bonds  of  a 
certain  class,  have  been  collected  and  paid  into  the  county  treasury  through 
the  instrumentality  of  an  attorney,  acting  for  a  holder  of  bonds  of  that  class, 
does  not  entitle  such  bondholder  to  a  lien  upon  the  funds  bo  collected. 

Mandamus.     Demurrer  to  return. 
1  Reported  by  Ben].  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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This  is  a  proceeding  by  mandamus  against  the  judges  of  the  county 
court  of  St.  Charles  county,  in  the  state  of  Missouri,  and  the  treasurer 
of  said  county,  to  enforce  the  satisfaction  of  a  judgment  rendered  in 
this  coart  upon  certain  bonds  and  coupons  issued  by  St.  Charles 
county,  under  the  act  of  March  14,  1870,  for  the  improvement  of 
certain  swamp  lands.  The  relator  alleges  that  said  treasurer  has 
$1,687.50  in  bis  hands,  which  should  be  applied  towards  the  payment 
of  said  jadgment,  and  that  the  payment  of  said  sum  upon  the  bonds 
merged  in  said  judgment  has  been  demanded  and  refused.  In  answer 
to  an  alternative  writ  of  mandamus,  directed  to  him  and  said  judges, 
said  treasurer  has  made  a  return  in  which  he  substantially  admits 
the  possession  of  $1,687.50  as  proceeds  of  a  tax  levied  to  pay  the 
bonds  in  judgment  merged;  but,  in  denial  of  relator's  rights  to  a  per- 
emptory writ,  said  treasurer  sets  up  that  the  taxes  levied  in  pursuance 
of  the  act  of  1870,  for  the  payment  of  bonds  and  coupons  issued  there- 
under,  became  in  great  part  delinquent  for  the  years  1873  to  1877,  in- 
clusive; that  from  sales  made  under  execution  issued  on  judgments 
rendered  upon  suits  brought  by  the  collector  to  recover  the  same, 
certain  moneys  were  collected,  out  of  which  the  attorneys  for  the 
collector,  as  well  as  the  collector  himself,  retained  as  fees  certain  sums 
in  excess  of  the  legal  allowance,  which  sums  so  illegally  retained 
were  refunded  on  suit  brought  by  the  county  court,  and  paid  into  said 
treasurer's  hands,  and  constitute  the  fund  now  in  his  possession;  that 
the  suits  instituted  for  the  recovery  of  said  taxes  and  illegal  allow- 
ances were  promoted  by  one  Theodore  McDearmon,  an  attorney  who 
represented  two  parties,  who  together  owned  $5,500  of  bonds  issued 
under  said  act,  and  which  matured  before  those  merged  in  the  rela- 
tor's judgment ;  that  payment  6f  said  fund  upon  the  bonds  merged  in 
the  relator's  judgment  had  been  refused,  when  demanded,  because  of 
the  aforesaid  facts,  and  because  said  McDearmon  had  previously,  and 
before  said  fund  came  into  said  treasurer's  hands,  demanded  payment 
of  the  bonds  owned  by  his  clients,  and  the  demand,  though  refused,  had 
been  duly  noted  as  required  by  law.  In  conclusion  the  respondent 
states  that  he  is  ready  and  willing  to  pay  over  said  sum  to  the  proper 
party,  but  does  not  know  whether  it  should  be  paid  to  the  relator  or 
McDearmon's  clients.     To  this  return  the  relator  demurs. 

E.  B.  Sherzer,  for  relator. 

Dyer,  Lee,  d  EUis,  for  respondent. 

Brewer,  J.,  {orally.)  In  the  mandamus  proceeding  against  St. 
Charles  county,  as  far  as  the  proceedings  are  now  concerned  against 
the  treasurer,  there  are  two  questions  presented  by  him :  First,  that 
under  the  law  of  1869,  which  provided  for  the  issue  of  warrants, 
they  were  to  be  paid  in  the  order  of  their  presentation  to  the  county 
treasurer,  and  the  provisions  of  that  law  are  invoked  on  behalf  of 
the  fund  now  in  the  hands  of  the  county  treasurer.  We  do  not 
think  that  law  applicable..  The  law  of  1870  provided  for  the  issue 
of  bonds  running  through  a  certain  series  of  years.     There  is  a  vast 
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differenee  between  bonds  and  warrants.  Warrants  are  general  or- 
ders payable  when  funds  are  found,  and  there  is  propriety  in  the 
rule  providing  that  they  shall  be  paid  in  the  order  of  presentation,  the 
time  of  presentation  to  be  indorsed  by  the  treasurer  on  the  warrants. 
But  bonds  are  obligations  payable  at  a  definite  time,  running  through 
a  series  of  years.  They  are  payable  when  the  time  of  their  maturity 
arrives,  independent  of  any  presentation.  So  we  think,  impliedly, 
the  law  of  1870  does  away  with  that  restriction  as  to  payment  in 
order  of  presentation.  •  The  other  question  is  that  there  is  a  sort  of 
equitable  lien  on  these  funds  in  favor  of  the  holders  of  some  other 
claims,  by  reason  of  the  fact  that  this  fund  was  brought  to  the  treas- 
ury through  the  instrumentality  of  the  attorney  of  such  claimants. 
We  fail  to  see  how  that  lien  can  exist.  There  was  a  legal  duty  to 
collect  this  fund,  and,  if  urged  by  and  at  the  instance  of  some  other 
party,  thai  fund  was  collected,  such  urgency  or  interference  or  ef- 
fort on  his  part  does  not  give  to  him  an  equitable  lien  on  the  funds. 
So  we  think  the  mandamits  must  go  directing  the  county  treasurer  to 
pay  over  this  money. 


Case  of  the  Unused  Tag. 
In  re  Ah  Eee. 
(OireuU  Courts  D.  California.    September  22, 1884.) 
Ohikssb  IioaGRATioK— Cu8Tom-Housb  Taq— CBRTiFioATB^AGrrfl  of  1882 

AND  1884. 

A  Chinese  laborer,  in  ISeptember,  1883,  went  back  to  China,  after  obtaining 
from  the  custom-house  officer  a  <<  tag*'  entitling  him  to  the  certificate  required 
by  the  act  of  1882,  but  without  procuring  the  certificate  itself,  and  in  August, 
1884,  returned  to  the  United  States  and  sought  to  land  by  virtue  of  his  "  tag.*' 
HM,  that  the  act  of  1884,  which  declares  that  the  certificate  issued  to  the  laborer 
should  be  the  only  evidence  permissible  to  establish  his  right  to  re-enter  the 
United  States,  was  as  applicable  to  the  certificate  issued  under  the  act  of  1882, 
as  to  a  certificate  issued  under  the  act  of  1884,  and  that  he  was  not  entitled  to 
re-enter. 
Bamk  —  Removal  of  CHmAHAif  UNLAWFuUiT  BETUBmcD^DuTT  of  Stbam- 

Bhif  COMFAirr. 

The  acts  of  congress,  both  original  and  amendatonr,  contemplate  that  par- 
ties unlawfully  bringing  here  Chinese  laborers  prohibited  from  landing  shall 
take  them  back  to  the  countnr  from  which  they  are  brought,  or,  at  least,  be- 
yond the  jurisdiction  of  the  United  States;  and  a  steam-ship  company  cannot 
escape  from  this  duty  by.  the  departure  of  the  vessel  on  which  they  are  brought, 
or  any  change  in  its  officers  or  management.  . 

Per  Field,  Justice. 
Same — Habeas  Cobfus— Release  of  Chikamak  oir  Bail— Departure  of 
Vessel— Hemandikg  to  Master  on  Rbtubit  of  Ysssbl— Refusal  of  Mas- 
ter TO  Receive  Him— Penalties. 

When,  on  proceedings  by  habeas  corpus  to  test  the  right  of  a  Chinese  laborer 
to  re-enter  the  United  States,  his  body  is  produced  in  court,  the  court  may 
order  that  he  continue  in  the  custody  of  the  party  detaining  him,  or  commit 
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him  to  the  custody  of  the  marshal,  or  release  him  on  hail  to  await  a  decision 
of  the  question,  and  when  he  has  been  released  on  bail  he  is  still  deemed  in  the 
custody  of  the  law,  and  as  never  having  been  landed ;  and  if,  before  final  de- 
cision, the  vessel  on  which  he  was  brought  departs  on  its  regular  trip,  when 
she  returns  he  may  be  remanded  to  the  master,  whether  he  is  the  one  who  pro- 
duced him  or  another,  and  a  refusal  to  receive  him  when  so  remanded  would 
constitute  an  aiding  and  abetting  or  permitting  the  landing  of  a  person  unlaw- 
fully, within  the  provisions  of  sections  1  and  2  of  the  restriction  act,  and  both 
the  master  and  the  ship  under  his  command  would  incur  the  penalties  pro- 
nounced by  sections  10,  11,  and  12  of  the  act. 
Per  Bawter,  J. 

On  Habeas  Corpus. 

r.  D.  Riordan  and  L,  I.  Mowry,  for  petitioner. 

S.  G.  Hilborn  and  Carroll  Cook,  for  the  United  States. 

Field,  Justice.  The  petitioner  is  a  Chinese  laborer  and  a  snbjeet 
of  the  emperor  of  China.  He  resided  in  the  United  States  on  the  sev- 
enteenth of  November,  1880,  and  until  September  3,  1883.  He  then 
went  back  to  China  without  the  certificate  required  under  the  restric- 
tion act  of  1882,  which  would  have  enabled  him  to  return  to  this 
cSuntry.  Previous  to  his  departure  he  applied  to  the  collector  of  cus- 
toms at  the  port  of  San  Francisco  for  such  certificate,  and,  as  he  al* 
leges,  the  provisions  of  the  law  for  the  registration  of  a  description  of 
his  occupation,  residence,  and  age,  and  of  the  physical  marks  and 
peculiarities  necessary  to  his  identification  were  complied  with  by  the 
collector,  and  from  him  the  petitioner  received  a  white  tag,  which  en- 
titled him  4o  the  desired  certificate.  The  act  of  congress  appears  to 
contemplate  the  presence  of  the  collector  in  person,  or  by  deputy,  on 
board  of  a  vessel  cleared  or  about  to  sail  to  a  foreign  port  with  Chi- 
nese laborers,  and  his  making  while  on  the  vessel  a  list  of  them,  with 
the  particulars  mentioned  of  each  one  for  his  identification,  such  par- 
ticulars to  be  entered  in  proper  books  to  be  kept  for  that  purpose. 
To  carry  out  these  provisions  on  board  of  the  vessel  was  iound  to  be 
impracticable.  Passengers  are  not  generally  expected  or  even  al- 
lowed to  be  on  board  of  a  vessel  many  hours  before  its  departure,  and 
the  time  consumed  in  the  examination  of  each  laborer,  if  such  exam- 
ination were  had  on  board,  would  necessarily  greatly  limit  the  num- 
ber to  whom  a  certificate  could  be  furnished, — a  small  portion  of 
those  who  would  desire  to  depart  by  each  vessel  of  the  line  of  steam- 
ers now  plying  between  this  port  and  China.  To  obviate  the  delays 
which  would  otherwise  arise,  the  officers  of  customs  at  San  Francisco 
have  prescribed  rules  requiring  Chinese  laborers  intending  to  leave 
and  yet  desirous  of  returning  to  the  United  States  to  attend  at  the 
custom-house  in  advance  of  the  departure  of  the  vessel,  and  undergo 
the  preparatory  examination.  That  being  satisfactory,  a  white  tag 
is  given  to  the  laborer,  in  exchange  for  which  a  certificate  is  issued 
to  him  on  board  of  the  steamer.  These  regulations  are  designed  to 
facilitate  the  departure  of  laborers  without  unnecessary  delay  on 
board  of  the  vessel,  and,  being  reasonable,  may  properly  be  insisted 
upon.    The  essent'al  requirement  of  the  law  is  the  registry  of  the  par- 
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tioulars  respecting  each  laborer,  so  as  to  identify  him.  The  place 
where  the  examii^ation  is  had  is  not  an  indispensable  part  of  the  re- 
quirement. 

The  petitioner  having,  as  he  alleges,  secured  his  white  tag,  went 
aboard  of  the  steamer  City  of  Pekin,  at  San  Francisco,  when  about 
to  depart  for  China,  expecting  there  to  receive  in  exchange  for  it  a 
certificate  entitling  him  to  return,  and  was  informed  that  the  officer 
charged  to  deliver  such  certificate  had  already  been  aboard  of  the 
vessel  and  left.  The  petitioner  accordingly  went  among  his  country- 
men on  the  vessel,  without  further  inquiry  for  the  officer,  and  left 
without  his  certificate.  In  August,  1884,  he  returned  to  the  port  of 
San  Francisco  in  the  steam-ship  City  of  New  York,  and  sought  to 
land  by  virtue  of  his  tag,  which  he  presented  to  the  collector.  Upon 
examination  of  the  records  in  the  collector's  office  it  appeared  that 
the  certificate  intended  for  him  had  been  presented  by  another  per- 
son, who  had  arrived  on  a  previous  steamer,  and  by  virtue  of  it  had- 
been  allowed  to  land.  The  certificate  was,  upon  such  landing,  can- 
celed. The  petitioner  w/ts  accordingly  not  allowed  by  the  collector 
to  land,  and  he  now  seeks  to  secure  a  right  to  land  from  the  court. 

It  is  by  no  means  clear  that  the  petitioner  would  not  have  found 
the  officer  having  his  certificate  had  proper  inquiry  been  made.  His 
willingness  to  depart  without  effort  for  that  purpose  tends  to  create 
a  suspicion  as  to  his  conduct.  But  assuming  that  there  was  no  pur- 
pose to  facilitate  the  use  of  the  certificate  by  another,  whilst  he  re- 
tained the  tag,  no  relief  can  be  afforded  him  on  this  application. 

The  restriction  act  of  May  6,  1882,  suspended  after  90  days  from 
its  passage,  and  for  the  period  of  10  years  from  its  date,  the  right  of 
Chinese  laborers  to  come  to  the  United  States,  or,  if  already  come, 
to  remain  unless  they  were  within  the  United  States  on  the  seven- 
teenth of  November,  1880,  or  should  come  before  the  expiration  of 
90  days  after  the  passage  of  the  act.  For  the  purpose  of  identifying 
the  laborers  in  the  United  States  on  the  seventeenth  of  November, 
or  coming  within  the  90  days  mentioned,  and  in  order  to  furnish 
them  with  proj^er  evidence  to  depart  from  and  return  to  the  United 
States,  the  act  provided  that  a  certificate,  as  already  described,  after 
registration  of  the  particulars  mentioned,  should  be  issued  to  the  la- 
borer;  and  the  amendatory  act  of  1884  declares  that  "said  certificate 
shall  be  the  only  evidence  permissible  to  establish  his  right  of  re-en- 
try." This  declaration  is  as  applicable  to  the  certificate  issued  under 
the  act  of  1882,  as  to  that  issued  under  the  act  of  1884.  In  the  face 
of  its  clear  and  emphatic  direction,  nothing  can  be  taken  as  an  equiv- 
alent or  substitute  for  the  certificate.  It  matters  not  that  the  peti- 
tioner was  entitled  to  have  a  certificate  from  the  collector.  If  he  has 
not  got  it,  the  court  cannot  help  him.  That  is  the  '*only  evidence 
permissible,"  says  the  statute,  and  the  court  has  no  power  to  dispense 
with  its  requirement  in  any  case,  however  great  its  hardship.  The 
court  is  itself  but  the  servant  of  the  law,  and  equally  boun4  with 
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others  to  follow  and  obey  it.  If  the  collector  refuses  to  the  Chinese 
laborer  any  rightd  to  which,  under  the  restriction  aot,  he  is  entitled, 
he  should  apply  to  the  superior  of  the  collector  at  Washington,  the 
head  of  the  treasury  department,  for  proper  instructions  to  him.  The 
court  has  no  supervising  jurisdiction  over  the  manner  in  which  he 
discharges  his  duty. 

The  writ  must  therefore  be  discharged  and  the  petitioner  be  re- 
manded. If,  as  stated  by  counsel,  the  vessel  on  which  the  petitioner 
arrived  has  left  the  port  of  San  Francisco  since  his  arrival,  the  mar- 
shal can  place  him  on  any  other  vessel  of  the  steam-ship  company, 
when  it  is  about  to  depart  for  China,  to  be  deported,  and  for  the  ex- 
penses attending  the  charge  of  the  party  and  his  removal  the  com- 
pany will  be  liable.  Act  of  1884,  §  12.  The  acts  of  congress,  both 
original  and  amendatory,  contemplate  that  parties  unlawfully  bring- 
ing here  laborers  prohibited  from  landing,  shall  take  them  back  to 
« the  country  from  which  th^y  are  brought,  or  at  least  beyond  the  ju- 
risdiction of  the  United  States;  and  the  steam-ship  company  cannot 
escape  from  this  duty  by  the  departure  of  the  vessel  on  which  they 
are  brought,  or  any  change  in  its  ofiScers  or  management. 

Writ  dismissed  and  petitioner  remanded. 

Sawybr,  J.  On  the  argument  of  this  case  before  myself  and  the 
district  judge  we  were  both  satisfied  that  the  petitioner  was  not  en- 
titled to  land  on  the  presentation  to  the  deputy  collector  of  his  pre- 
liminary white  tag,  delivered  to  him  at  the  custom-house  as  evidence 
of  his  right  to  the  proper  certificate,  accompanied  by  the  explanation 
given  of  his  failure  to  produce  the  certificate  required  by  the  act,  and 
the  other  evidence,  satisfactory  if  admissible,  produced  of  his  resi- 
dence in  San  Francisco  at  the  date  of  the  treaty  of  November  17, 
1880;  and  we  were  prepared  to  decide  that  he  must  be  remanded  to 
the  custody  of  the  master  of  the  steam-ship  on  which  he  arrived,  to 
be  transported  to  China,  whence  he  came. 

We  held,  in  the  case  of  In  re  Leong  Yick  DeWy  19  Fed;  Rep.  490, 
that  under  the  act  of  1882,  in  force  at  the  date  of  hid  departure,  the 
prescribed  certificate  is  the  only  evidence  upon  which  a  Chinese  la- 
borer, to  whom  the  provisions  of  section  4  are  applicable,  can  be  per- 
mitted to  land.  The  same  ruling  was  made  by  the  district  judge  in 
the  case  of  In  re  Shong  Toon,  21  Fed.  Bep.  386.  Under  the  amend- 
atory act  of  1884,  if  that  act  were  applicable,  the  certificate  pre- 
scribed in  section  4  of  the  act  is  in  express  terms  made  the  only  evi- 
dence upon  which  a  Chinese  laborer,  to  whom  the  provisions  of  that 
section  are  applicable,  is  authorized  to  be  landed.  The  language  is 
not  open  to  any  other  possible  construction.  Such  was  the  view, 
generally  expressed,  taken  by  us  in  the  case  of  In  re  Ah  Quan,  21 
Fed.  Eep.  182. 

The  petitioner  in  this  case  was,  undoubtedly,  entitled  to  his  cer- 
tificate, but  he  was  negligent  in  not  procuring  it.    It  was  his  own . 
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fault  that  he  departed  without  it.  At  all  events,  whether  he  was 
negligent  or  not|  the  law  prescribes  this  certificate  as  the  only  evi- 
dence of  his  right  to  re-enter  the  country,  and  we  are  not  authorized 
to  dispense  with  it  on  the  grounds  set  up,  or  any  other.  If  he  did 
not  obtain  his  certificate,  it  was  not  the  fault  of  the  law.  The  certif- 
icate is  made  by  the  statute  the  only  admissible  evidence  of  a  right 
to  re-enter  the  United  States.  If,  from  his  own  failure  to  pursue 
the  mode  prescribed  by  the  statute,  and  reasonable  regulations  made 
by  the  collector  for  the  purpose  of  facilitating  the  performance  of  the 
duties  imposed  upon  him  by  law  in  relation  to  departing  Chinese,  a 
party  fails  to  obtain  the  prescribed  certificate;  or  if,  for  any  reason, 
the  officers  appointed  to  execute  the  law  either  rightfully  or  wrong- 
fully refuse  to  furnish  the  certificate,  this  affords  no  ground  for  the 
courts  to  dispense  with  it.  No  dispensing  power  has  been  conferred 
upon  the  courts.  The  fault  is  not  with  the  law,  in  such  cases,  but 
with  the  party  himself,  or  in  the  administration  of  the  law  by  the 
duly-appointed  officers,  and  the  remedy,  in  either  case,  is  not  to  be 
found  in  any  dispensing  power  in  the  courts.  The  courts  must  ad- 
minister the  law  as  they  find  it,  however  severe  in  its  requirements, 
and  they  are  not  authorized  to  amend  or  abrogate  it.  If  the  law 
works  hardship  in  particular  cases,  the  remedy  must  be  sought  else, 
where.  While  this  was  our  view,  the  question  is  one  of  international 
importance,  and  there  being  no  appeal  to  the  supreme  court,  where 
such  questions  should  be  determined,  and  a  justice  of  that  court, 
having  jurisdiction  to  determine  the  question  in  the  circuit  court,  be- 
ing daily  expected,  we  deemed  it  but  just  and  proper  that  the  ques- 
tion should  be  reargued  and  resubmitted  for  our  joint  consideration 
and  decision.  Our  own  views,  it  was  thought,  might  possibly  be  modi- 
fied by  consultation  and  further  discussion,  or,  in  case  of  a  differ- 
ence of  opinion,  the  question  involved,  of  so  great  importance,  might 
then  be  brought  before  the  highest  tribunal  of  the  land  on  a  certifi- 
cate of  opposition  of  opinion,  and  thus  be  authoritatively  and  finally 
determined.  Upon  such  further  argument  and  consideration  we  are 
fully  confirmed  in  the  correctness  of  the  conclusion  before  reached, 
and  we  therefore  concur  in  the  order  remanding  the  petitioner. 

It  has  been  suggested  that  the  steam-ship  has  departed,  and  the 
question  has  arisen  and  been  fully  argued  as  to  what  shall  be  done 
with  the  petitioner  in  that  case.  Section  9  *of  the  act  requires  the 
collector  of  the  port,  or  his  deputy,  to  go  on  board  steam-ships  from 
foreign  ports  having  on  board  Chinese  passengers,  examine  such 
passengers,  and  compare  the  required  certificates  produced  with  his 
list  and  with  the  passengers.  And  it  then  provides  that  "no  passen- 
ger shall  be  allowed  to  land  in  the  United  States  from  such  vessel  in 
violation  of  law."  They  are  to  remain  on  the  vessel,  to  be  carried 
away  from  the  country,  and  the  master  who  should  permit,  or  aid  and 
abet,  the  unlawful  landing  of  one  of  such  persons  would  be  guilty 
of  the  offense  created  by  the  statute.  In  obedience  to  the  determi- 
v.2lF,no.ll— 45 
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nation  of  the  collector  in  this  case,  the  master  refused  to  permit  the 
petitioner  to  land,  and,  this  detention  bein^;  claimed  to  be  unlawful^ 
a  writ  of  habeas  corptis  was  sued  out  to  have  the  question  as  to 
whether  the  detention  is  lawful  or  unlawful  judicially  determined. 
This  is  a  right  which  the  law  of  the  land  gives  him.  The  number  of 
this  class  of  cases  is  such  that  it  is  found  impossible,  in  practice,  to 
determine  all  the  cases  before  the  departure  of  the  steamer,  and  it 
becomes  necessary,  in  such  cases,  to  take  the  petitioner  into  the  cus- 
tody of  the  court,  otherwise  he  would  be  carried  beyond  its  jurisdiction 
pending  the  proceeding,  and  his  petition  be  thus  rendered  of  no  avail. 
When  the  body  is  produced  in  court  the  petitioner  is,  for  the  time 
being,  in  the  custody  of  the  law,  and  he  can  be  temporarily  committed 
to  the  custody  of  the  party  producing  him,  if  deemed  safe  to  do  so,  or 
committed  to  the  custody  of  the  marshal,  or  admitted  to  bail,  until 
the  lawfulness  of  the  detention  can  be  inquired  into  and  determined. 
In  such  case,  when  the  steamer  is  about  to  regularly  depart  on  its 
duly  appointed  voyage,  and  a  party  so  confined  is  produced  on  a  writ 
of  habeas  corpus  and  admitted  to  bail,  or  committed  to  the  custody 
of  the  marshal  pending  the  investigation,  although  actually  on  shore 
he  is  only  provisionally  so,  and  he  has  not,  in  contemplation  of  law, 
been  landed,  but  only  held  in  the  custody  of  the  law  till  it  can  be 
determined  whether  or  not  he  is  entitled  to  land.  When  that  ques- 
tion has  been  determined  against  the  petitioner,  I  have  no  doubt  of 
the  power  of  the  court  to  remand  him  on  board  the  ship  to  the  cus- 
tody of  the  master,  whether  it  be  the  same  master  or  another  who 
has  in  the  mean  time  taken  his  place ;  and,  if  the  ship  has  departed 
pending  the  proceeding,  that  the  petitioner  can  be  detained  by  the 
marshal,  by  the  order  of  court,  till  the  return  of  the  ship,  to  be 
then  placed  on  board  by  the  marshal  in  the  custody  of  the  master, 
and  that  it  is  the  duty  of  the  master  to  receive  him,  and  not  there- 
after to  permit  him  to  land.  In  such  case  the  party  has  only  been 
provisionally  taken  from  the  ship  out  of  the  custody  of  the  master, 
who  detains  him  in  his  character  as  master  controlling  the  ship,  and 
not  in  his  individual  personal  character.  He  is  taken  into  the  cus- 
tody of  the  law  solely  for  the  purpose  of  securing  his  discharge  in 
case  hi«  detention  proves  to  be  unlawful.  He  has  not,  in  contempla- 
tion of  law,  been  landed  at  all;  he  is  still  under  control. 

It  has  been  suggested  that  the  master  might  refuse  to  receive  him 
after  his  departure  and  subsequent  return  to  port.  So  he  might  re- 
fuse to  receive  him  before  his  departure.  But  in  either  event,  as 
the  petitioner  has  been  only  provisionally  in  the  custody  of  the  law, 
and  not  landed  in  contemplation  of  law,  such  refusal  would,  in  my 
judgment,  constitute  an  aiding  and  abetting  or  permitting  the  landing 
of  a  person  not  lawfully  entitled  to  enter  the  United  States,  within 
the  meaning  of  the  provisions  of  sections  1  and  2  of  the  restriction 
act,  and  both  the  master  so  aiding  and  abetting  or  permitting  the 
unlawful  landing,  and  the  ship  under  his  command,  would  incur  the 
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penalties  denounced  by  sections  10,  11,  and  13  of  said  act.  The 
vessel — the  instrument,  or  the  res — employed  in  unlawfully  bringing 
the  party  into  the  United  States,  as  well  as  its  master,  is  held  re- 
sponsible as  a  participant  in  the  unlawful  act.  In  case  it  is  made 
to  appear,  by  the  return  of  the  marshal,  that  the  vessel  has  departed, 
I  have  no  doubt  of  the  authority  of  the  court,  under  the  provisions 
of  section  12  of  the  act,  by  its  writ  or  order,  to  empower  the  marshal 
to  remove  the  petitioner  remanded  to  the  country  whence  he  came, 
by  any  other  vessel  conveniently  available  for  the  purpose,  at  the  ex- 
pense of  the  United  States,  as  being  a  person  ''found  to  be  one  not 
lawfully  entitled  to  be  or  remain  in  the  United  States."  The  direc- 
tion contained  in  the  statute,  ''cause  to  be  removed,"  involves  the 
power  to  use  the  necessary  means  to  accomplish  the  required  object. 
We  so  substantially  held  in  In  re  Chon  Ooo  Pooi.  And  the  district 
judge  also  so  held  in  the  case  of  In  re  Chin  Ah  Sooey,  21  Fed.  Bep. 
893.  This  power  existing  in  the  court,  f  can  perceive  no  good  reason 
why  the  order  remanding  the  petitioner  may  not,  in  the  first  instance, 
be  in  the  alternative,  commanding  the  marshal  to  return  him  to  the 
custody  of  the  master  of  the  vessel  on  which  he  came,  and,  in  case 
it  shall  be  found  by  the  marshal  that  the  vessel  is  gone,  that  he  place 
him  on  board  on  the  return  of  the  vessel ;  or,  on  the  direction  of  the 
court,  that  he  remove  him  to  the  country  whence  he  came,  upon  any 
other  vessel  conveniently  available  for  the  purpose,  at  the  expense  of 
the  United  States,  to  be  afterwards  recovered  from  the  parties  liable 
therefor  under  the  statute. 

In  my  judgment,  the  petitioner  must  be  remanded,  and  in  case  it 
shall  prove  to  be  impracticable  to  return  him  on  board  the  vessel  on 
which  he  came,  by  reason  of  the  departure  and  probable  non-return 
of  the  vessel  at  an  early  day,  that  the  marshal  be  directed  to  return 
him  to  China,  whence  he  came,  on  some  other  vessel  available  for 
the  purpose,  at  the  expense  of  the  United  States,  which  expense  may 
be  recovered,  under  section  12,  from  the  parties  responsible  for  bring- 
ing him  hither.   . 


WELLiNa  and  others  t;.  Gbanb  and  others. 

{Circuit  Court,  2>.  New  Jer»sy.    September  23, 1884.) 

Pateitts  fob  Ibventionb — Composition  fob  Abtificial  Ivobt — ^Novelty. 

Patent  No.  89,631,  granted  April  27,  1869,  to  William  M.  Welling,  for  an  im- 
proved composition  for  artificial  ivory,  is  void  for  want  of  novelty,  and  because 
it  does  not  disclose  an  advance  in  the  art. 

On  Bill,  etc.     Suit  No.  3. 

BettSf  Atterbury  dt  Belts ,  for  eomplainant 

Rowland  Cox,  for  defendants. 
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Nixon,  J.  This  suit  is  brought  to  recover  profits  and  damages  for 
the  infringement  of  letters  patent  numbered  89,531,  dated  April  27, 
1869,  and  granted  to  William  M.  Welling,  for  an  ''improved  compo- 
sition for  artificial  ivory." 

The  defendants  contend  that  the  patent  is  void  (1)  because  it  is 
wanting  in  novelty;  (2)  because  the  specification  is  fatally  defective; 
and  (3)  because  the  patent  does  not  disclose  an  advance  in  the  art. 
The  patent  is  for  a  composition.  The  patentee  claims  that  he  has 
invented  and  made  a  new  and  useful  compound  resembling  ivory. 
In  the  specifications  be  states  that  he  uses  of  kaolin,  in  fine  powder, 
about  ten  parts,  by  weight,  to  one  part,  by  weight,  of  shellac,  also 
finely  ground.  After  intimately  mixing  these  powders  together,  by 
sifting  or  otherwise,  and  adding,  if  desired,  a  small  portion  of  gum 
camphor,  he  passes  the  product  through  heated  rollers  that  melt  the 
shellac  and  produce  a  plastic  mass,  which  renders  the  union  of  the 
shellac  and  kaolin  so  intimate  that  the  mass  is  homogeneous,  and 
when  pressed  into  molds,  while  still  warm,  has  the  appearance  of 
ivory.  Different  colors  of  the  article  may  be  secured  by  adding  any 
desired  coloring  matter  with  the  kaolin  and  shellac. 

The  new  composition,  for  which  the  patent  was  granted,  consists 
of  a  mechanical  mixture  of  kaolin  and  shellac  in  certain  definite  pro- 
portions,— the  kaolin  to  give  it  body,  and  the  shellac  to  effect  an  ad- 
hesion of  the  parts.  The  testimony  shows  that  the  use  of  these  in- 
gredients, in  combination,  was  not  new.  A  number  of  patents  were 
exhibited  to  prove  this.  In  some  of  them,  kaolin  is  specifically  men- 
tioned as  a  desirable  body-giving  agent,  in  connection  with  shellac, 
to  impart  adhesiveness.  In  others,  ''all  earths,  dried  and  powdered," 
"finely  powdered  porcelain,  or  other  baked  earths,"  "argilaceous 
earths, "  and  like  descriptions  of  inert  materials,  are  designated,  and 
it  will  hardly  be  disputed  that  all  of  these  substances  are  equivalents 
of  kaolin.  It  was  no  more  invention  to  substitute  kaolin  for  any  of 
these,  than  to  make  door-knobs  of  clay  or  porcelain,  instead  of  iron, 
brass,  wood,  or  glass,  which  has  been  previously  used.  See  Hotch- 
ki88  Y.  Greenwood,  11  How.  248;  Smith  v.  Goodyear  Co.  93  U.  8. 
486. 

The  only  questions,  left  in  the  case  are,  whether  this  combination, 
in  the  proportions  stated  in  the  patent,  produced  any  new  and  use- 
ful result;  and,  if  so,  whether  the  defendants  have  infringed  by  using 
it  in  these  proportions.  I  think  that  both  of  these  questions  must 
be  answered  in  the  negative,  and  against  the  complainants.  The 
weight  of  the  evidence  does  not  give  support  to  the  alleged  value  of 
the  patented  composition,  except  for  poker  checks  and  martingale 
rings.  It  i3  not  strong  enough  to  be  usefal  in  the  manufacture  of 
billiard  balls,  piano  keys,  knife  handles,  or  any  articles  which  are 
liable  to  be  cracked  or  broken  by  coming  in  contact  with  other  sub- 
stances. 

It  is  also  quite  clear  that  the  proportions  mentioned  m  the  patent 
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do  not  yield  the  best  results,  and  that  the  patentee  himself  early 
abandoned  their  use.  He  says  he  does  not  remember  when  he  quit 
using  two  parts  of  kaolin  to  one  of  shellac,  but  that  he  ascertained 
some  years  ago  that,  in  order  to  secure  a  more  ivory«like  appearance 
to  the  manufactured  articles  in  making  up  the  composition,  he  was 
obliged  to  reduce  the  quantity  of  kaolin,  and  to  substitute  therefor 
'*a  lead,"  and  that  he  varied  the  proportions  so  much  that  in  some 
oases  he  used  equal  parts  of  kaolin  and  shellac,  and  in  others  one 
part  of  shellac  and  from  one  and  a  quarter  to  one  and  three-quarters 
of  kaolin,  and  one  part  of  '*a  lead."  It  does  not  appear  that  the 
defendants  have  adhered  any  more  closely  to  the  proportions  of  the 
patent  than  the  patentee  himself.  After  full  consideration,  I  am  not 
able  to  give  any  construction  to  the  claim  of  the  patent  which  will 
constitute  them  infringers,  and  the  bill  of  complaint  must  be  dis* 
missed,  with  costs. 


Bbowh  Manuf'g  Co.  v.  Dbebb  and  others* 
(Circuit  Court,  N.  D.  lUinoiM.    August  4,  1884.) 

PATBim  FOR  XKVBNTION9~Ck>UPLma8  FOR   CULTIVATORS— ClABC  1  OF  PATENT 

No.  190,816— Patbntability— Anticipation— iNFRiNQEMBirr. 

The  first  claim  of  letters  patent  No.  190.816,  m-anted  to  William  P.  Brown, 
May  15,  1877,  for  an  Improvement  in  couplings  tor  cultivators,  construed,  and 
hMt  that  Brown's  device  was  a  patentable  invention,  not  anticipated  by  Coon- 
rod's  patent  of  1867,  Stover's  patent  of  ISTO^  or  Haslup's  patent  of  1872,  and 
was  infringed  by  the  device  of  defendant. 

In  Equity. 

A.  W.  Train  and  George  H.  Christy,  for  complainant. 

West  (6  Bond  and  Cobum  d  Thacher,  for  defendant. 

BiiODOETT,  J.  The  complainant  in  this  case  seeks  an  injunction 
and  accounting  against  the  defendant  for  the  alleged  infringement  of 
the  first  claim  of  patent  No.  190,816,  granted  to  William  P.  Brown, 
May  15, 1877,  for  an  improvement  in  couplings  for  cultivators.  The 
patentee  states :  .      -  . 

"My  invention  relates  to  an  improved  form  of  coupling  for  fastening  the 
forward  ends  of  the  beams  of  plows  or  gangs  to  the  axle  of  a  wheeled  culti- 
vator. The  improvement  consists  in  the  particular  coustructio9  and  arrange- 
ment of  a  tube  or  pipe-box  turning  loosely  upon  the  horizontal  ends  of  the 
crank-axle,  and  connected  through  an  adjustable  stirrup  or  sleeve  and  bracket 
with  a  head  having  a  long  bearing  at  right  angles  to  the  pipe-box.  to  which 
head  the  forward  ends  of  the  plow-beams  are  bolted,  while  the  pipe-box  is 
provided  with  means  for  turning  it  against  the  gravity  of  the  attached  culti- 
vators in  the  rear,  whereby  the  said  cultivators  are  manipulated  with  greater 
ease,  as  hereinafter  more  fully  described."  -^  -^ 

The  distinctive  feature  pf  this  device,  which  is  now  brought  to  the 
attention  of  the  court  in  this  case,  is  the  auxiliary  power  applied  by 
means  of  the  pipe-box  and  an  arm  projecting  upward  therefrom  to 
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aid  in  lifting  and  manipulating  the  plows  bj  means  of  a  spring  at- 
tached to  the  lever  or  arm,  so  as  to  utilize  the  force  of  the  spring. 
It  is  obvious  from  an  inspection  of  the  device  as  exhibited  by  com- 
plainant's model  that  some  other  force  may  be  substituted  for  the 
spring.  The  patentee  suggests  that  this  may  be  done  by  weights,  or 
by  utilizing  the  draft  of  the  team  for  the  desired  purpose.  By  means 
of  the  pipe-box,  which  rorates  loosely  upon  the  horizontal  portion  of 
the  crank-axle  and  tae  stirrup  rigidly  attached  thereto,  with  a  ver- 
tical bolt  connecting  the  ends  of  tbe  plow-beams  to  this  stirrup,  and 
thereby  connecting  the  plow  to  the  axle,  a  vertical  motion  of  the  plow 
is  secured,  while  by  means  of  the  bolt  connecting  the  beams  to  the 
stirrap  a  horizontal  motion  is  given.  We  have  then  a  plow-beam 
carrying  one  or  more  cultivators  attached  to  the  axle  of  the  carriage 
with  a  free  lateral  or  horizontal  and  vertical  motion.  The  plows  thus 
geared  to  the  axle  ,would  naturally  drag  heavily  upon  the  ground,  and 
it  requires  the  exercise  of  considerable  strength  on  the  part  of  the  op- 
erator or  plowman  to  handle  them,  either  to  throw  them  out  of  the 
ground,  raise  them  up  when  you  wish  to  turn  a  corner,  or  travel 
from  point  to  point,  or  even  raise  them  slightly  for  the  purpose  of 
passing  over  an  obstruction.  Tbe  device  in  this  case  is  intended  to 
facilitate  the  raising  of  the  plow  for  any  of  the  purposes  mentioned 
or  desired,  and  to  accomplish  this  result  the  arm,  M,  extends  upward 
from  the  inner  end  of  the  pipe-box  to  a  sufiScient  height  to  form  a 
lever  designed  to  rock  or  roll  the  pipe-box  upon  the  axle,  and  the  plow, 
being  rigidly  attached  vertically  to  the  pipe-box  by  the  means  de- 
scribed, the  hind  end  is  either  wholly  or  partly  lifted  from  the  ground, 
thereby  relieving  the  plowman  of  a  material  part  of  his  labor. 

The  defendant  is  charged  with  infringing  the  first  claim  of  the 
patent,  which  is — 

"(1)  The  pipe-box  provided  with  a  projection  adapted  to  co-operate  with  a 
spring,  weight,  or  the  draught,  to  rock  the  said  pipe-box  against  or  with  the 
weight  of  the  rear  cultivators  or  plow,  substantially  as  and  for  the  purpose 
described." 

In  his  specifications  the  patentee,  as  already  efuggested,  intimates 
that  the  draught  of  the  team  may  be  utilized  to  either  lift  the  plows  in 
the  same  manner  as  they  are  lifted  or  partly  lifted  by  the  spring,  or 
the  same  force  may  be  applied  to  hold  the  plows  down  and  cause 
them  to  run  deeper  into  the  ground,  and  this  result  he  proposes  to 
accomplish  by  providing  another  projection  upon  the  pipe-box  near 
thB  hub  of  the  wheel,  extending  both  above  and  below  the  center  of 
the  axle,  which  projection  he  designates  as  M\  This  projection,  M', 
is  so  arranged  as  to  allow  of  applying  some  part  of  the  draught-power 
of  the  team  by  hooking  the  draught-rod  into  the  lower  projection  when 
it  is  wished  to  hold  the  plows  down,  and  into  the  upper  part  of  the 
arm,  M',  when  it  is  desired  to  have  the  power  operate  against  the 
gravity  of  the  plow.  Much  discussion  was  had  upon  the  hearing  as 
to  the  construction  to  be  given  to  this  claim,  the  defendant's  counsel 
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and  experts  contending  with  much  ingenuity  and  aoamen  that  the 
words  '* against  or  with  the  weight  of  the  rear  cultivators  or  plows" 
should  be  read  *' against  and  with  the  weight/'  etc.  To  my  mind 
there  is  no  ambiguity  or  uncertainty  in  this  claim.  This  inventor 
thought  at  least  that  both  the  methods  of  utilizing  the  devices  for 
rocking  the  pipe-box  upon  the  axle  were  new,  and  he  sought  in  this 
claim  to  cover,  as  it  seems  to  me,  both  the  arm,  M,  and  the  arm,  M\ 
for  the  purposes  to  which  he  intended  to  apply  them.  It  is  mani- 
fest to  my  mind  that  the  projection  adapted  to  co-operate  with  a 
spring,  mentioned  in  the  first  and  second  lines  of  the  claim,  is  the 
arm,  M,  and  that  in  this  claim,  as  well  as  in  the  specifications  gen- 
erally, when  the  patentee  talks  of  a  projectioq  intended  to  co-operate 
with  a  spring  or  weight  he  has  reference  to  the  arm,  M,  which  he 
specially  designs  for  that  purpose.  He,  however,  wished  to  preserve 
the  benefit  of  the  projection,  M',  if  it  should  be  found  practically  use- 
ful, and  hence  made  his  claim  comprehensive  enough  to  cover  that 
part  of  his  invention.  It  is  obvious  that  the  arm,  M,  and  spring,  N, 
as  shown  in  the  drawings  and  model,  can  only  operate  to  rock  the 
pipe-box  against  the  weight  of  the  plow,  or,  in  other  words,  to  help 
lift  the  plows  from  the  ground.  It  is  equally  obvious  that  by  revers- 
ing the  spring  and  attaching  it  to  the  rear  of  the  arm,  M,  it  would 
operate  with  the  gravity  of  the  plows  and  aid  in  holding  the  rear  of 
the  plows  upon  the  ground;  but  the  only  suggestion  made  in  the 
specifications  of  a  mode  for  rocking  the  pipe-shaft  backward,  so  as  to 
hold  the  plows  more  firmly  upon  the  ground,  is  by  means  of  the  arm. 
M',  and  there  is  nothing  in  the  proof  tending  to  show  that  this  spe- 
cial  device  has  been  found  useful  or  adopted  in  practice.  It  seems 
to  me  that  whatever  allusion  there  may  be  in  this  first  claim  to  this 
arm  or'projection,  M'>  may  be  considered  as  coming  within  the  well- 
known  maxim  in  pleading  '*  Utile  per  inutile  non  vitiatur,*' — that 
which  is  serviceable  is  not  rendered  invalid  by  that  which  is  useless. 
Whatever  part  of  this  claim  may  be  deemed  to  have  reference  to  the 
projection,  M',  it  seems  to  me  is  of  no  moment,  for  the  purposes  of  this 
case,  at  least,  for  it  is  not  claimed  that  defendants  use  this  part  of  this 
claim  or  anything  equivalent  to  it.  The  prominent  feature  of  this 
device  as  described  in  this  claim  is  the  pipe-box,  arm,  M.  and  spring, 
to  aid  in  lifting  the  rear  of  the  plow,  and  the  claim  seems  to  me  to 
sufficiently  cover  and  clearly  describe  this  portion  of  the  device. 

The  defendant  further  insists  that  this  first  claim  is  void  because 
the  matter  thereof  is  old,  and  had  been  anticipated  in  prior  devices 
and  patents  upon  the  same  subject.  Without  analyzing  the  charac- 
teristics and  features  of  a  large  number  of  prior. patents  put  into  this 
case,  several  of  which  show  some  elements  used  in  complainant's 
organization,  it  is  sufficient  to  say  that  the  Goonrod  cultivator  of  De- 
cember, 1867,  and  the  Stover  cultivator  of  November,  1870,  both 
show  pipe-boxes  so  working  on  an  axle  as  a  means  by  which  a  plow- 
beam  is  attached  to  the  axle  of  a  cultivator  carriage  so  as  to  secure 
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vertical  motion.  It  is  conceded  by  the  complainant  that  Brown  sub- 
stantially began  where  Stover  left  off, — that  is,  Stover  bad  attached  the 
end  of  his  plowrbeam  to  the  axle  through  the  instrumentality  of  a 
pipe-box,  which  rocked  or  worked  upon  the  axle,  thereby  allowing  a 
vertical  tilting  motion  to  the  plow- beam ;  but  I  do  not  find  in  any  of 
the  numerous,  patents  cited  any  suggestion  of  the  peculiar  auxiliary 
means  of  assistance  for  raising  the  rear  of  the  plows  out  of  the  ground, 
such  as  is  shown  in  Brown's  device  in  this  patent.  It  is  also  true 
that  the  Haslup  patent  of  1872  shows  a  pipe-box  on  the  axle,  with  an 
arm  or  lever,  0,  extending  upward  from  the  pipe-box,  by  which  the 
driver  could  raise  the  plows  from  the  ground;  but  that  was  a  riding 
cultivator,  and  the  function  of  the  lever  was  different  from  that  of 
Brown's  projection.  So,  also,  it  appears  from  the  proofs  that  prior 
to  the  patent  now  under  consideration  one  or  more  devices  had  been 
patented  or  put  in  public  use  for  using  a  spring  or  other  equivalent 
force  to  aid  in  raising  the  rear  of  the  plows  out  of  the  ground;  but 
the  attachment  for  that  purpose  was  made  upon  the  beam  or  handle 
back  of  the  joint  where  the  plow  was  connected  with  the  axle,  and 
was  practically  of  but  little  use,  because,  as  the  plows  swayed  out  of 
Ihe  line  of  draught  in  either  direction  for  the  purpose  of  following  a 
crooked  row  of  plants,  or  of  avoiding  plants  out  of  the  line,  or  for 
the  purpose  of  avoiding  an  obstruction,  the  spring  worked  against  the 
strength  of  the  plowman,  and  he  was  obliged,  in  order  to  change  the 
direction  of  his  plows,  frequently  to  overcome  the  force  of  the  spring, 
which  became  a  serious  objection  in  practical  tilling.  This  patentee, 
however,  applied  the  lifting  lever  by  which  the  plows  were  raised  out 
of  the  ground  practically  to  the  end  of  the  plow-beam,  because  the 
projection,  M,  and  the  plow-beam  being  both  for  the  purpose  of  verti* 
cal  motion  rigidly  attached  to  the  pipe-box,  the  rocking  of  the  pipe- 
box  by  the  projection  or  lever,  M,  tilted  or  lifted  the  rear  of  the  plows 
without  in  any  manner  interfering  with  the  side  or  horizontal  action 
of  the  plows. 

It  is  argued  that  the  attachment  of  the  lifting  force  to  the  end  of 
the  plow-beam  by  means  of  the  lever,  M,  has  in  it  nothing  new  or 
patentable,  when  we  consider  that  the  lifting  force  of  the  spring  or 
weight  had,  before  this  inventors*  present  patent,  been  applied  at  a 
point  behind  the  end  of  the  beam;  but  this,  it  strikes  me,  is  one  of 
the  cases  where  the  change  in  the  location  of  the  lever  makes  this 
device  a  success  where  prior  efforts  in  the  same  direction  had  been 
failures.  The  fact  that  not  only  the  defendant  in  this  case  but  other 
large  manufacturers  of  cultivators  have  at  once  adopted,  substantially, 
the  same  auxiliai^y  lifting  device  shown  in  the  complainant's  patent, 
is  evidence  of  the  popular  acceptance  of  this  as  the  practical  solution 
of  many  of  the  difficulties  which  had  been  encountered  in  the  attempt 
to  use  the  older  devices,  and  is  such  a  change  and  improvement  as 
required  more  than  mere  mechanical  skill,  and  brings  this  device 
fairly  within  the  domain  of  the  patent  law* 
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I  do  not,  therefore,  find  in  the  older  devices  anything  which  seems 
to  me  to  have  anticipated  or  suggested  this  device.  The  Btover  de- 
vice became  known  in  1870,  and  yet  for  nearly  seven  years  after- 
wards no  sach  step  was  made  as  is  shown  in  complainant's  patent. 
So,  too,  this  same  patentee,  Brown,  in  1872,  instructed  the  world 
how  to  apply  the  lifting  force  of  a  spring  or  weight  to  aid  in  raising 
the  rear  of  a  plow  by  means  of  an  attachment  upon  the  body  of  the 
plow  behind  the  coupling,  but  no  one  was  instructed  by  either  Stover 
or  the  Brown  device  of  1872  to  apply  the  lifting  force  at  the  end  of 
the  plow  by  means  of  a  lever  projecting  upward  from  the  end  of  the 
beam ;  and  the  fact  that  these  older  devices,  which  it  is  now  claimed 
were  susceptible  of  being  modified  by  mere  mechanical  skill  into  a 
machine  in  its  operation  and  effect  like  that  shown  by  the  complain- 
ant's patent,  rested  without  any  such  modification  until  the  present 
patent  was  promulgated,  is  quite  conclusive  proof  to  me  that  it  re- 
quired something  more  than  mere  mechanical  skill  to  produce  what 
is  shown  in  this  patent.  By  the  patent  now  under  consideration  the 
.  patentee  made  an  improvement  in  advance  of  what  he  had  done  by 
his. patent  in  1872,  and  immediately  upon  the  advantages  of  this 
later  device  being  exhibited  to  the  public  the  defendant  and  other 
manufacturers  have  seized  upon  it  as  meeting  a  felt  want,  and  as- 
sumed to  appropriate  it  to  their  own  use. 

The  defendant  further  contends  that  it  does  not  infringe  this  pat- 
ent; but  I  find  in  its  device — First,  the  pipe-box  adjusted  to  rock  upon 
the  horizontal  portion  of  the  axle;  second,  in  all  its  essential  elements 
of  function  and  operation  the  stirrup  by  which  the  pipe-box  is  fixed 
to  the  end  of  plow-beam;  and,  third,  the  arm  or  projection,  M,  ex- 
tending upward  from  the  pipe-box  so  as  to  form  a  lever  by  which  the 
pipe-box  may  be  rocked  upon  the  axle,  and  thereby  aid  in  lifting  the 
rear  of  the  plow  from  the  ground.  I  do  not  find  in  the  defendants' 
structure  the  auxiliary  or  incidental  projection,  M',  described  in  the 
complainant's  patent,  but,  as  I  have  already  said,  I  do  not  think  that 
the  failure  to  use  this  portion  of  the  complainant's  device  authorizes 
or  makes  it  allowable  to  use  what  I  deem  the  essential  element  of 
the  complainant's  patent, — the  pipe-box  mode  of  attaching  it  to  the 
plow-beam  and  projection,  M,  or  ita  equivalent. 

I  therefore  find  that  the  defendants  infringe  the  first  claim  of  the 
complainant's  patent,  and  that  the  complainant  is  entitled  to  dam« 
ages,  and  accounting  therefor. 
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JJBOWN  MANUF'a  Co.  V.  BuFOBD  and  others. 

(Oircfuit  Court,  N.  D.  IlUwns.    August  4, 188i.) 
Pateittb  fob  Inventions—Patent  No.  190,816— Gi.Aiia  1  ahd  S— Ihfbikqs- 

MENT. 

The  defendant's  cultivator  compared  with  patent  No.  190,816,  sustained  in 
Brawn  Manvfg  Co,  v.  Deere,  ante,  709,  and  held^  that  the  flnt  and  second  claims 
thereof  are  infringed  by  defendant. 

In  Equity. 

A.  IF.  Train  and  George  H.  Christy,  for  complainant. 

West  d  Bond  and  Coburn  dt  Thacher,  for  defendant. 

Blodgett,  J.  In  this  suit  the  defendant  was  charged  with  the  in- 
fringement of  letters  patent  No.  190,816,  dated  May  15, 1877,  issued 
to  William  P.  Brown,  for  an  improvement  in  couplings  for  cultiva- 
tors. I  have  already  discussed,  in  the  case  of  the  Same  Complain^ 
ant  against  Deere  d  Co.,  ante,  709,  all  the  questions  made  in  this 
ease  except  that  of  infringement.  In  this  case  the  defendant  is 
charged  with  infringing  the  first  and  second  claims  of  this  patent, 
which  are  as  follows : 

"(1)  The  pipe-box  provided  with  a  projection  adapted  to  co-operate  with  a 
spring,  weight,  or  the  draught,  to  rock  the  said  pipe-box  against  or  with  the 
weight  of  the  rear  cultivators  or  plows,  substantially  as  and  for  the  purpose 
described.  (2)  The  combination,  with  the  crank-axle  and  the  gangs  or  plows, 
of  the  pipe-box,  having  arm,  M,  the  spring,  N,  attached  to  the  main  frame, 
the  head,  I,  and  the  stirrup,  G,  or  its  equivalent,  having  brackets,  H,  and 
pivot-bolt,  6,  and  fastened  to  the  pipe-box,  substantially  as  and  for  the  pur- 
pose described."  .   •  .  . 

I  find  in  the  defendant's  cultivator  a  pipe-box  substantially  the 
same  in  its  function  and  operation  as  that  provided  in  complainant's 
patent,  to  which  I  also  find  a  plow  attached  by  means  of  a  bracket 
cast  upon  and  as  a  part  of  the  pipe-box;  and  this  bracket  seems  to 
me  in  every  particular  to  take  the  place  and  be  the  equivalent  of  the 
stirrup,  G,  shown  in  the  complainant's  patent.  It  performs  the  same 
function  in  the  mechanism,  and  does  in  every  particular  the  same 
work  as  the  complainant's  stirrup.  The  plow  has,  by  means  of  the 
pipe-box,  and  the  bracket  or  stirrup  and  coupling-jpin,  the  same  side 
and  vertical  motion  which  are  given  in  the  complainant's  patent,  and 
which  are  the  purpose  and  object  of  this  complainant's  device.  I 
also  find  a  projection,  not  cast  upon  and  made  an  integral  part  of 
the  pipe-box,  as  is  complainant's  projection,  M,  but  a  vertical  pro- 
jection which  is  rigidly  attached  to  the  end  of  the  pipe-box,  and  per- 
forms the  same  function,  and  operates  in  the  same  manner  and  for 
the  same  purpose,  in  connection  with  a  spring,  as  the  arm  or  pro- 
jection attached  to  the  complainant's  pipe-box.  The  mere  fact  that 
this  projection  is  constructed  separately  from  the  pipe-box  and  then 
rigidly  attached  thereto,  does  not,  it  seems  to  me,  in  any  degree  jus- 
tify the  defendant  in  the  use  of  this  device.    It  seems  to  me  a  clear 
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and  palpable  infringement  of  that  portion  of  the  complainant's  patent 
which  provides  for  an  auxiliary  force  with  which  to  aid  in  lifting  the 
rear  of  the  plows  out  of  the  ground.  The  curved  lever  of  the  defend- 
ant is  in  all  its  essential  functions  but  the  projection,  M»  of  the  com- 
plainant's patent,  and  I  cannot  see  that  it  performs  any  other  or 
different  function  in  the  defendant's  organization  from  what  would 
be  performed  by  the  complainant's  arm,  M,  in  the  same  organization. 
There  will,  therefore,  be  a  finding  that  the  defendants  infringe  the 
first  and  second  claims  of  the  plaintiff's  patent^  and  a  decree  for  an 
accounting  and  injunction. 


Stephenson  v.  The  Fbanois. 
{Dittriet  Court,  8.  D.  New  York.    September  16, 1884.) 

1.  MARiTtME  LiKN— Supplies— Charter— Part  Owners  m  Different  States. 

Where  a  ship  is  run  by  charterers,  being  owners  pro  hae  vice,  tieir  residence 
only  is  regarded  in  determining  the  ship's  <*home  port,"  and  the  presumptions 
of  persoual  credit  in  regard  to  supplies  furnished. 

2.  Same — Supplies— Where  Furnished. 

If  there  are  several  equal  co-owners,  general  or  special,  resident  in  different 
states,  no  lien  wUl  arise  for  supplies  furnished  in  the  state  of  the  known  resi- 
dence of  either.  ,  .  .    .   . 
S.  Same— Personal  Crbdit— Implied  Lien. 

A  known  owner  obtaining  supplies  on  his  personal  order  in  a  foreign  port, 
not  being  master,  deals  presumptively  on  his  personal  credit  only,  and  no  lien 
will  be  implied  unless  the  libelant  satisfies  the  court,  from  the  negotiations  or 
the  circumstances,  that  there  was  a  common  understanding  or  intention  to 
bind  the  ship. 

4.  Same— Presumption— Charge  on  Libelants'  Books. 

This  presumption  is  stronger  in  the  case  of  a  charterer  known  to  be  bound 
to  pay  for  the  supplies  in  person,  and  not  to  charge  the  ship ;  and  where  ma- 
terial-men, knowing  the  above  facts,  furnished  supplies  to  such  a  charterer  on 
Lis  own  application,  who  was  known  to  them  for  25  years  previous,  but  having 
no  definite  credit  with  them,  and  no  reference  was  made  to  the  ship  as  a  source 
of  credit,  and  the  master  gave  notice  that  the  ship  was  not  to  be  bound,  and 
the  ship  was  not  in  any  port  of  distress,  and  the  libelants  being  agents  to  col- 
lect the  freights,  and  other  circumstances  negativing  a  reliance  on  the  ship, 
held,  that  supplies  to  a  small  amount,  for  the  vessel's  ordinary  trips,  at  the 
commencement  of  season's  business,  were  furnished  on  the  charterer's  credit 
only,  notwithstanding  a  charge  on  the  libelants'  books  to  the  vessel  and  own- 
ers, and  without  reference  to  the  question  of  the  fknoer  of  a  charterer  to  bind 
the  ship  for  supplies,  contrary  to  the  stipulations  of  the  charter. 

5.  Same— Knowledge  of  Obligation  of  CHARTERERa— Notice. 

The  libelants,  knowing  the  charterer's  obligation  to  the  general  owners  to 
obtain  ordinarv  supplies  on  his  own  responsibility  only,  were  bound  in  good 
faith  to  make  known  their  dissent  when  he  applied  for  supplies,  if  they  meant 
to  hold  the  ship ;  not  having  dissented  then,  they  must  be  held  to  have  ac- 
quiesced in  his  application  in  conformity  with  his  obligation,  and  are  estopped 
from  afterwards  asserting  the  contrary.  .  .^  , 

6.  Same— Notice  to  Master— Subsequent  Supplies. 

Notice  by  the  master  is  one  of  the  terms  on  which  subsequent  supplies  must 
be  held  furnished. 
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In  Admiralty. 

Libel  to  recover  an  unpaid  balance  of  $322.56,  for  ooal  supplied 
by  the  libelants  at  Washington  to  the  steamer  Francis;  this  part  of 
the  bill  being  furnished  from  July  15  to  July  18,  1879.  The  Provi- 
dence  &  Stonington  Steam-boat  Company,  a  Rhode  Island  corpora- 
tion, were  the  general  owners  of  the  steamer,  and  appeared  and 
defended  as  claimants. 

On  June  30,  1879,  the  Francis  was  chartered  to  "Thomas  Collier, 
of  Brooklyn,  N.  Y.,  and  Jos.  L.  Savage,  of  Washington,  D.  C,"  for 
90  days,  for  service  between  New  Tork  and  Washington.  By  the 
terms  of  the  charter  the  possession  of  the  vessel  and  the  control  of 
her  navigation  were  in  the  charterers  exclusively;  and  it  was  thereby 
agreed  that  they  should  "pay  all  the  vessel's  running  expenses,  in- 
cluding *  *  *  fuel,  oil,  etc.,  and  all  other  expenses  connected 
with  the  navigation  of  the  steamer.'' 

Under  this  charter  various  trips  were  made  between  New  Tork 
and  Washington  under  the  direction  of  the  charterers.  The  coal 
was  all  delivered  to  the  steamer^  upon  the  personal  order  of  Mr. 
Savage,  one  of  the  charterers,  who  was  in  Washington,  and  had  been 
known  to  the  libelants  for  25  years.  One  of  the  libelants  testified 
tliat  Savage  informed  him  a  few  days  before  the  arrival  of  the  steamer 
that  he  would  want  coal  for  her  when  she  arrived ;  and  that  Savage 
leither  then,  or  shortly  after  her  arrival  in  Washington,  told  him  that 
he  had  chartered  her.  Nothing  further  was  said  as  to  the  credit  for 
the  coal,  and  no  inquiry  was  made  as  to  the  terms  of  the  charter. 
None  of  the  coal  was  purchased  by  the  captain,  or  procured  by  his 
order,  or  through  his  agency.  The  captain  testified  that  on  July 
15th  he  notified  the  libelants  that  by  the  charter  the  charterers  were 
bound  to  pay  for  supplies,  and  that  the  vessel  would  not  be  liable ; 
and  he  cautioned  them  to  look  out  lest  they  had  trouble  in  getting 
their  pay.  On  that  day  the  libelants  got  a  payment  of  $115.4^  from 
Savage,  and  furnished  supplies  amounting  to  $149.  On  the  next  trip 
they  refused  to  supply  coal  unless  some  further  arrangements  as  to 
paying  them  were  made;  and  the  departure  of  the  steamer  was  in 
consequence  delayed  several  hours.  They  did,  however,  ultimately 
furnish  coal  for  that  trip  to  the  amount  of  $207.50,  which  is  included 
in  the  present  bill.  What,  if  any,  arrangement  was  made  to  pay 
them  does  not  appear.  But  at  some  time  they  were  made  agents  of 
the  steamer  for  the  collection  of  her  freights  in  Washington,  and  as 
such  agents  they  made  collections  which  they  did  apply.  On  the 
twenty-sixth  of  July  they  refused  to  furnish  any  more  coal  on  Savage's 
order,  and  the  captain  obtained  from  them  what  was  needed  for  that 
trip  to  New  Tork  by  a  personal  draft  on  the  claimants'  agent,  which 
was  honored.  The  coal  was  charged  against  "the  steamer  or  owners," 
and  one  of  the  libelants  testified  that  he  sold  the  coal  on  the  credit 
of  the  ship,  and  that  the  captain  did  not  notify  him  of  the  tertns  of 
the  charter^  or  that  the  vessel  would  not  be  liable. 
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Beehe  <t  Wilcox^  for  libelants, 

MiUer,  Peckham  dt  Dixon,  for  claimants. 

Bbown,  J.  The  libelants  claim  a  maritime  lien  upon  the  steamer 
for  coal  furnished  in  Washington.  By  the  law  of  this  country  no 
maritime  lien  is  allowed  for  repairs  and  supplies  famished  to  a  ves- 
sel in  her  home  port,  i.  e.,  within  the  state  of  her  owners'  residence. 
The  supplies  in  that  case  are  conclusively  presumed  to  have  been 
furnished  on  the  owners'  personal  credit,  and  not  on  the  credit  of  the 
ship.  Where  the  vessel  is  known  to  be  under  the  control  of  char- 
terers that  are  in  the  situation  of  owners  pro  hac  vice,  i.  e.j  are  run- 
ning the  vessel  upon  their  own  account,  their  residence  alone  is  looked 
to  in  determining  the  question  of  lien,  since  they  are  the  only  parties 
who  are  personally  bound  for  supplies,  and  the  only  persons  standing 
in  the  situation  of  owners,  to  whom  credit  can  be  presumed  to  be 
given.  Supplies  furnished  in  the  state  of  the  residence  of  such  spe- 
cial or  quasi  owners  are  therefore  presumed  to  be  furnished  upon 
their  personal  credit  only,  and  the  ship  will  not  be  bound.  The 
Golden  Gate,  1  Newb.  308;  The  Norman,  6  Fed.  Ebp.  406. 

Where  there  are  several  part  owners,  general  or  special,  residing 
in  different  states,  I  doubt  whether  any  single  rule  can  be  adopted 
justly  applicable  to  all  cases.  As  the  reason  for  denying  a  lien  is 
the  personal  credit  presumed  to  be  given  to  the  owners  at  their  place 
of  residence,  the  reason  of  the  rule  would  seem  to  demand  its  appli- 
cation in  all  the  states  in  which  any  of  the  owners  reside  that  are 
known,  or  ought  to  be  known,  to  those  who  furnish  supplies.  Such 
is  the  view  expressed  by  Hammond,  J.,  in  the  case  of  The  Rapid 
Transit,  11  Fed.  Kbp.  322,  328-330. 

In  the  case  of  The  Indiana,  Crabbe,  479,  repairs  were  furnished  in 
Philadelphia  to  a  vessel  wholly  owned  and  registered  in  New  Jersey. 
One-sixth  of  the  vessel  was  sold  to  a  resident  of  Philadelphia,  who 
was  then  made  managing  owner,  and  a  new  registry  of  the  vessel 
was  taken  out  in  Philadelphia;  and  the  repairs  were  afterwards  con- 
tinued under  the  direction  of  the  resident  managing  part  owner.  It 
was  held,  and  it  seems  to  me  justly,  that  a  maritime  lien  accrued  for 
the  repairs  prior  to  the  sale  of  the  one-sixth,  but  not  for  the  repairs 
that  were  subsequent  thereto.  On  the  other  hand,  if  the  owners  of  a 
domestic  vessel  hold  her  out  as  a  foreign  ship,  supplies  furnished 
upon  the  faith  of  the  foreign  ownership  will  be  a  lien,  the  owners 
being  precluded  from  taking  advantage  of  their  own  misrepresenta- 
tions. St,  Jago  de  Cuba,  9  Wheat.  416,  417;  The  Nestor,  1  Sumn. 
76;  The  Mary  Chilton,  4  Fed.  Rep.  847.  On  the  same  principle,  it 
seems  to  me,  the  mere  residence  within  the  state  of  a  part  owner 
that  is  unknown  to  the  material-man,  ought  not  to  debar  the  latter  of 
his  lien  when  the  vessel  is  registered  in  a  different  state,  and  the 
managing  owner  is  known  to  reside  there,  and  the  vessel,  by  the 
name  painted  on  her  stern,  apparently  belongs  there.  Such  cir- 
cumstances, taken  together^  in. the  absence  of  notice  t>)  the  mateiial- 
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man  of  any  part  owner  within  the  state,  might  be  reasonably  held, 
in  favor  of  those  furnishing  supplies,  to  be  practically  a  representa- 
tion of  the  foreign  character  of  the  vessel,  and  of  the  foreign  resi- 
dence of  her  owners,  so  far  as  it  affects  a  lien  for  supplies  furnished 
on  the  faith  of  that  fact.  The  Jennie  B.  Gilkey,  19  Fed.  Rbp.  127. 
But  when  two  equal  part  owners,  general  or  special,  reside  in  differ- 
ent states,  and  the  residence  of  both  is  known  to  those  who  furnish 
supplies  in  either  state,  the  presumption  of  personal  credit  must  ap- 
ply within  one  state  as  much  as  within  the  other.  Hence  no  lien 
could  logically  arise  in  either  state,  unless  the  place  of  the  registra- 
tion of  the  vessel  were  to  control;  and  it  is  well  settled  that  the  place 
of  registry  is  immaterial,  where  the  actual  residence  of  the  owner  is 
known.  The  E.  A.  Barnard,  2  Fed.  Rkp.  712,  716 ;  The  Mary  Chil- 
ton,  4  Fed.  Rbp.  847;  The  Golden  Gate,  Newb.  808-310. 

In  the  present  case,  it  appears  that  Mr.  Savage  was  well  known  to 
the  libelants  in  Washington.  If  it  were  also  clear  that  his  i!&sidence 
was  there,  that  fact  would,  consequently,  require  the  dismissal  of  the 
libel.  But  both  the  pleadings  and  the  evidence  leave  this  fact  unde- 
termined. The  answer  alleges  a  charter  of  the  vessel  to  Collier  and 
Savage,  "of  the  city  of  New  York."  The  charter  party  introduced  in 
evidence  describes  Savage  as  ''of  Washington,  D.  C".  The  libelant 
claims  the  right  to  rely  upon  the  inference  from  the  answer  that  both 
charterers  resided  in  the  state  of  New  Tork.  The  oral  testimony 
shows  nothing  concerning  the  actual  residence  of  Savage,  although 
the  language  of  the  charter-party,  his  presence  in  Washington  dur- 
ing all  these  transactions,  his  being  known  to  the  libelants  there  for 
25  years,  and  his  personal  order  of  all  this  coal,  would  afford  a  nat- 
ural inference  that  hie  residence  was  there.  But  where  the  actual 
residence  of  a  party  is  an  essential  condition  of  recovery,  the  descrip- 
tion of  him  as  ''o/'a  certain  state,"  etc.,  has  been  repeatedly  held  in- 
sufficient. Wood  V.  Wagnon,  2  Cranch,  9;  Brown  v.  Keene,  8  Pet* 
112.;  Abercrombie  v.  Dupuis,  1  Cranch,  343;  Robertson  v.  Cea^e,  97 
U.  S.  646;  Grace  v.  The  American,  etc.,  3  Sup.  Ct.  Rep.  207. 

Under  the  allegation  of  the  answer,  and  the  indefiniteness  of  the 
evidence  as  to  Savage's  residence,  I  do  not  feel  warranted  in  deter- 
mining the  case  on  the  ground  of  the  supposed  residence  of  Savage 
in  Washington. 

The  other  defenses  are  that  the  supplies  were  furnished  upon  the 
personal  credit  of  the  charterers;  and  that  the  latter  had  no  power 
to  bind  the  ship.  There  is  a  direct  contradiction  between  the  libel- 
ants and  the  captain  as  to  his  alleged  notice  to  them  on  July  15th, 
that,  under  the  charter,  neither  the  vessel  nor  her  owners  were  to  be 
responsible  for  coal;  but  the  libelant's  subsequent  conduct  in  refus- 
ing to  supply  coal  until  some  further  arrangements  were  made  for  pay- 
ment, and  until  some  money  was  paid  them,  the  delay  of  the  vessel's 
departure  in  consequence,  and  the  subsequent  refusal  altogether  to 
furnish  coal  on  Savage's  order,  fall  in  so  naturally  with  the  captain  a 
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testimony  as  to  confirm  his  narrative.  The  credits  on  the  bill  are 
safficient  to  pay  for  the  coal  furnished  before  July  15th,  when  the 
captain  testifies  that  his  notice  was  given. 

The  most  important  facts  bearing  on  this  branch  of  the  case  are 
the  following :  (1)  The  charterers  were  owners  pro  hae  vice,  and  had 
expressly  agreed  to  pay  for  such  supplies,  as  one  of  the  conditions  of 
the  charter;  (2)  the  libelants,  before  furnishing  that  part  of  the  bill 
now  in  suit,  not  only  knew  that  Baviige  was  running  the  vessel  under 
a  charter,  but,  as  I  think,  were  cautioned  by  the  master  that  the 
ship  was  not  to  be  held  liable;  (3)  all  the  coal  was  furnished  upon 
the  personal  order  of  Savage,  one  of  the  charterers,  at  what  appears 
to  have  been  at  least  his  place  of  business,  or  one  of  his  places  of 
business;  (4)  in  ordering  and  in  supplying  the  coal,  there  was  no  in- 
timation by  either  party  to  the  other  that  the  ship  was  to  be  bound; 
(5)  the  captain  was  in  no  way  instrumental  in  procuring  the  coal, 
but,  as  I  must  hold,  gave  notice  that  the  ship  was  not  to  be  held;  (6) 
the  ship  was  not  in  any  port  of  distress,  or  upon  a  voyage  partially 
accomplished ;  the  supplies  were  furnished  at  one  of  her  ordinary  ports 
of  departure,  in  the  course  of  her  ordinary  business,  and  in  the  pres- 
ence of,  and  under  the  management  of,  one  of  her  special  owners. 

I  have  found  no  case  where,  upon  facts  like  these,  a  maritime  lien 
has  been  sustained.  There  seem  to  me  to  be  several  grounds  upon 
which  the  lien  here  claimed  must  be  denied :  First,  because  sup- 
plies furnished  to  an  owner  in  person,  not  being  master,  though  in  a 
foreign  port,  are  presumptively  furnished  upon  his  personal  respon- 
sibility only,  where,  as  here,  there  is  no  reference  made  in  the  nego- 
tiations between  the  parties  to  the  ship  as  a  source  of  credit,  and  no 
other  circumstances  clearly  indicate  such  a  common  intention;  sec- 
ondly,  because  this  presumption  of  a  personal  credit  only  in  dealing 
with  the  owner  is  stronger  where  the  material-man  deals  with  a 
known  charterer  or  special  owner  that  is  known  to  be  bound  to  pay 
for  the  supplies  himself,  and  is  known  to  be  bound  not  to  charge  the 
ship,  the  supplies  being  in  the  ordinary  course  of  the  ship's  business 
at  one  of  her  regular  ports  of  departure,  and  not  in  any  port  of  dis- 
tress, or  nnder  any  circumstances  that  render  it  necessary  for  the 
vessel  to  continue  her  trips  at  the  ship's  expense;  thirdly,  because,  in 
the  absence  of  any  necessity  for  the  ship  to  continue  her  regular  trips, 
good  faith  to  the  general  owner,  without  which  no  lien  will  be  up- 
held, does  not  permit  the  material-man  to  supply  materials  for  such 
trips  at  the  ship's  expense,  contrary  to  the  known  terms  of  the  char- 
ier; eLni,  finally,  because  the  liotice  from  the  captain  to  the  libelants 
that  the  ship  was  not  to  be  bound,  became  one  of  the  terms  of  sale 
that  could  not  be  disregarded  by  the  libelants,  upon  which  the  mate- 
rials subsequently  supplied  must  be  deemed  to  have  been  delivered. 

When  a  known  owner,  not  being  master,  procures  necessary  re- 
pairs or  supplies  in  a  foreign  port,  the  question  whether  a  maritime 
lien,  i.  e.,  an  implied  hypothecation  of  the  ship,  arises  therefor,  must 
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depend  upon  the  intention  of  the  parties^  to  be  gathered  from  all  the 
circumstanoes  of  the  transaction.  The  JRapid  Transit,  11  Fed.  Bsp. 
829;  The  Jeanie  Landles,  17  Fed.  Bep.  91.  This  is  also  true,  doabt- 
less>  as  a  general  proposition  in  reference  to  supplies  procured  on  the 
order  of  the  master.  Bat  there  is  an  important  difference  in  the  two 
oases.  When  the  supplies  are  ordered  by  the  master,  in  the  absence 
of  the  owner,  there  is  presumptively  a  necessity  for  a  credit  of  the 
ship  to  obtain  them;  because  in  a  foreign  port,  and  in  the  owner's 
absence,  the  master  is  presumably  without  other  means ;  and  no  im- 
plied lien  is  ever  allowed  unless  there  be,  either  in  fact  or  by  presump- 
tion of  law,  not  only  a  necessity  for  the  supplies  themselves,  bat  also 
a  necessity  for  the  credit  of  the  ship  to  obtain  them.  Pratt  v.  Reed^ 
19  How.  359;  The  Grapeskot,  9  Wall.  141;  The  Lulu,  10  Wall.  192; 
Thomas  v.  Osbom,  19  How.  22;  The  Neversink,  5  Blatchf.  541.  But 
there  is  no  presumption  of  law  that  an  owner,  because  he  is  in  a  for- 
eign port,  including  in  that  designation  the  different  states  of  this 
country,  is  without  means,  reputation  or  credit,  and  has  no  other  re- 
source but  the  ship  to  obtain  needed  supplies.  The  reason  for  the 
prima  facie  presumption  in  the  case  of  supplies  ordered  by  the  mas- 
ter in  a  foreign  port  does  not  apply,  therefore,  where  the  owner  is 
present  and  orders  the  supplies  in  person;  and  hence  no  such  prima 
facie  presumption  in  the  latter  case  has  ever  been  recognized.  Mari- 
time liens  for  repairs  and  supplies,  being  secret  incumbrances,  are  not 
favored.  They  are  allowed  only  upon  grounds  of  commercial  con- 
venience and  necessity.  In  the  state  of  the  owner's  residence,  where 
he  is  presumptively  present,  or  within  easy  communication,  no  mere 
maritime  lien  for  repairs  and  supplies  there  furnished  is  by  our  law 
in  any  case  allowed.  In  that  case  the  presumption  of  law  is  conclu- 
sive that  the  owner  or  his  representative  is  within  reach;  that  he  is 
able  to  supply  his  ship  upon  his  ordinary  responsibility ;  and  that 
he  intends  to  do  so  withput  burdening  her  with  secret  liens. .  In  a 
foreign  port,  when  the  owner  is  present  and  procures  the  supplies  in 
person,  not  being  master,  ih  the  absence  of  any  express  reference  to 
the  ship  as  a  source  of  credit,  the  same  presumption  as  to  the  owner's 
means  and  as  to  his  intention  exists  prima  facie;  but  this  presump- 
tion is  not  conclusive,  as  in  the  home  port,  and  may  be  repelled  by 
proof  drawn  either  from  the  express  language  of  the  parties,  or  from 
any  other  circumstances  satisfactorily  showing  that  a  credit  of  the 
ship  was  within  the  common  intention ;  and  when  this  intention  ap- 
pears, the  lien  will  be  sustained.  This  is  allowed  because  even  an 
owner  in  a  foreign  port  may  be  without  means,  reputation,  or  credit, 
and  hence  may  be  under  the  same  necessity  as  the  master  for  mak- 
ing use  of  the  credit  of  the  ship.  But,  as  I  have  said,  this  necessity 
in  the  case  of  an  owner  is  not  presumed.  It  must  appear  in  proof » 
either  from  the  circumstances  or  from  the  terms  of  the  negotiation, 
which  may  afford  conclusive  evidence  both  of  the  intent  and  of  the 
necessity.     It  is  only  when  the  material-man  deals  with  the  masteri 
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or  the  ship's  agent,  or  some  officer  of  the  ship  by  the  master's  sano- 
tion  or  acqniescencey  that  he  deals  presumptively  with  the  ship  her- 
self, and  sells  to  the  ship  upon  her  credit.  In  other  cases,  the  com- 
mon intent  to  charge  the  ship  must  be  shown. 

The  above  principles  have  been  repeatedly  affirmed  and  applied 
in  the  earlier  and  in  the  more  recent  decisions  of  the  supreme  court. 

In  2'he  St.  Jago  de  Cuba,  9  Wheat.  409,  the  court  say : 

"The  vessel  upon  an  unfinished  voyage  must  get  on.  This  is  the  consid- 
eration that  controls  evety  other;  and  not  only  the  vessel  but  even  the  cargo 
is  8itb  modo  subjected  to  this  necessity.  Eor  these  purposes,  the  law  mari- 
time attaches  the  power  of  pledging  or  subjecting  the  vessel  to  material-men 
to  the  of9ce  of  ship-master,  and  considers  the  owner  as  vesting  him  with 
those  powers  by  the  mere  act  of  constituting  him  ship-master.  The  necessi- 
ties of  commerce  require  that,  when  remote  from  his  owner,  he  should  be 
able  to  subject  his  owner's  property  to  that  liability,  without  which,  it  is 
reasonable  to  suppose,  he  will  not  be  able  to  pursue  his  owner's  interests. 
But,  when  the  owner  is  present^  the  reason  ceases,  and  tTie  contract  is  inferred 
to  he  with  the  owner  himself,  on  his  ordinary  responsibility^  without  a  view 
to  the  vessel  as  the  fumd  from  which  compensation  is  to  be  derived.*' 

Judge  GoNKLiNQ,  in  his  treatise  on  Admiralty,  (page  80,)  says: 
"To  guard  against  possible  misapprehension, it  is  proper  to  state  that 
no  lien  is  ever  implied  from  contracts  made  by  the  owner  in  person;" 
quoting  the  language  of  the  case  above  cited. 

In  the  case  of  Thomas  v.  Osborn,  19  How.  22,  Taney,  G.  J.,  in  a 
dissenting  opinion,  refers  arguendo  to  this  point  as  clearly  settled  in 
the  marine  law  of  this  country:  *^If  Leach,"  [charterer  and  cap- 
tain,] he  says,  "is  to  be  regarded  as  owner  for  the  time  when  he  was 
sailing  the  Laura  under  the  agreement,  then,  by  the  maritime  law, 
the  repairs  and  supplies  furnished  at  his  request  are  presumed  to 
have  been  furnished  upon  his  personal  credit,  unless  the  contrary 
appears."  Page  88.  And  at  page  43  he  says  again:  "But  if  the 
owner  is  present,  and  they  [the  supplies]  are  furnished  to  him,  it  is 
equally  well  established  that  the  credit  is  presumed  to  have  been  given 
to  him  personally,  and  no  lien  on  the  vessel  is  implied.^  On  one  part 
only  of  these  propositions  was  any  qualificat^pn  placed  by  the  judg- 
ment of  the  majority  of  the  court;  viz.,  that,^hen  the  owner  is  also 
captain,  supplies  furnished  on  his  order  will  be  deemed  furnished  to 
him  in  his  character  as  captain,  rather  than  in  his  character  as 
owner.  Page  29.  But  this  very  distinction  clearly  austains  the 
general  doctrine  above  stated,  else  there  would  have  been.no  reason 
for  distinguishing  between  the  character  of  Leach  as  captain  and  his 
character  as  owner.  In  that  case,  it  will  be  observed,  the  supplies 
were  furnished  not  only  in  a  foreign  port,  but  in  a  very  remote  one, 
viz..  Chili;  and  yet  this  prima  facie  presumption  is  stated  as  the 
settled  law. 

In  all  the  reported  decisions  where  a  lien  has  been  sustained  for 
supplies  ordered  by  an  owner  in  person  in  a  foreign  port,  the  court 
has  found  an  intent  by  both  parties  that  the  ship  should  be  charged, 
v.2lF,no.ll — 46 
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and  has  placed  the  decision  expressly  upon  that  ground*  In  the 
cases  of  The  Kalorama  and  The  Custer,  10  Wall.  204,  the  court  up- 
held the  lien  because  there  was  an  '*  express  understanding  that  the 
repairs  were  made  and  furnished  on  the  credit  of  the  steamer.  **  Pages 
214,  217.  In  the  case  of  The  James  Ouy,  1  Ben.  112,  Benedict,  J., 
finds  that  the  parties  had  ''an  agreement  based  upon  the  credit  of  the 
vessel,"  and  "that  the  responsibility  of  the  boat  for  the  bill  was  a  feat- 
ure in  the  transaction  recognized  by  both  paa-ties  at  the  time  of  con- 
tracting the  debt."  Nelson,  J.,  in  affirming  the  judgment,  says: 
"After  a  full  examination  of  the  evidence  I  am  satisfied  that  it  was 
the  intention  of  both  parties  ♦  ♦  *  that  the  mechanic  or  work- 
man should  look  to  the  vessel  as  his  security."  So,  in  the  case  of 
The  Union  Express,  1  Brown,  Adm.  537,  the  court  finds  that  the  libel- 
ant made  the  advances  "upon  an  express  understanding  and  agree- 
ment for  a  lien;"  and  in  The  Sarah  Harris,  7  Ben.  177,  it  was  only 
"in  connection  with  all  the  evidence"  (page  180)  that  Blatchpobd, 
J.,  found  that  a  credit  to  the  vessel  was  made  out.  The  case  of  The 
Patapsco,  13  Wall.  329,  has  nothing  adverse,  and  is  not  in  point. 
The  charter  was  there  unknown  to  the  libelants.  The  charterers  were 
a  distant,  foreign,  and  insolvent  corporation,  and  the  coal  was  supplied 
upon  the  requisition  of  the  engineer  of  the  ship  and  the  order  of  the 
agent.  The  court  considered  the  case  a  difficult  one,  but  found,  on 
the  whole,  that  the  coal  should  be  deemed,  under  the  circumstances, 
to  hakve  been  furnished  on  the  credit  of  the  ship ;  observing  that  "the 
company  running  the  steamer  was  a  distant  corporation  of  no  estab- 
lished name,  and  without  personal  liability  in  case  their  enterprise 
should  prove  a  failure."  That  case,  however,  was  not  one  of  an 
owner  present,  and  ordering  the  supplies  in  person. 

If  such  is  the  rule  of  law  as  regards  the  general  owner  ordering 
supplies  in  person  in  a  foreign  port,  the  reasons  for  this  rule  are  still 
stronger  in  the  case  of  a  mere  owner  pro  hac  vice,  or  known  charterer, 
who  has  bound  himself  to  pay  for  all  such  supplies  personally,  and 
who  has  no  right,  as  against  the  general  owner,  at  least,  except  in 
case  of  actual  necessj|ty,  to  navigate  the  ship  at  her  expense.  As 
the  purchase  in  this  case  was  by  the  special  owner  in  person,  the 
burden  of  proof  was,  by  all  the  above  authorities,  upon  the  libelants 
to  satisfy  the  court,  as  in  the  cases  above  cited,  that  it  was  the  inten- 
tion of  both  parties  that  the  ship  should  be  bound  for  the  coal  fur- 
nished. Nothing,  however,  appears  in  the  evidence  indicating  any 
such  common  intention.  A  mere  charge  to  the  ship  on  the  libelants' 
books  is  an  inconclusive  circumstance,  even  as  regards  the  libelants' 
own  intention.  Beinecke  v.  The  Secret,  3  Fed.  Rep.  667.  The  usual 
practice  of  merchants  to  make  such  charges  against  the  vessel  indif- 
ferently, whether  the  vessel  be  in  her  home  port  or  not,  shows  that 
such  a  charge  is  very  slight,  if  any,  evidence  of  an  actual  reliance  on 
the  ship.  In  practice  it  is  scarcely  more  than  a  habit  adopted  by 
merchants  in  order  that  their  books  may  not  tell  against  them,  if, 
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in  fact,  they  woald  be  entitled  to  hold  the  ship.  Bat  when  nothing 
on  that  subject  is  spoken  of  between  the  parties,  a  mere  secret  in- 
tention of  the  material-man  to  charge  the  ship,  in  no  way  oommani- 
cated  to  the  owner  at  the  time,  can  have  no  weight  as  evidence  of 
the  common  intent.  The  question  is,  what  did  the  conversation  of 
the  parties  or  the  circumstances  of  the  transaction  authorize  the 
libelants  to  understand  as  the  basis  of  furnishing  the  supplies  ?  In 
some  cases  a  few  words  or  slight  circumstances  may  clearly  indicate 
the  common  intention.  If  an  owner  seeks  supplies  of  an  entire  stran- 
ger in  a  foreign  port,  something  will  almost  necessarily  occur  in  the 
ordinary  course  of  business  to  indicate  whether  the  intention  is  to  rely 
on  his  personal  credit  or  on  that  of  the  ship  also.  If  such  an  owner 
should  say,  "I  am  a  stranger  to  you,  but  you  can  trust  the  ship,** 
or,  "You  have  the  security  of  the  ship,"  no  question  could  arise  that 
a  lien  would  be  implied.  If  such  an  owner,  on  the  contrary,  should 
give  references  as  to  his  responsibility,  and  opportunity  for  inquiry, 
and  inquiries  were  made  and  supplies  afterwards  famished  without 
any  allusion  to  the  ship  as  security,  it  is  equally  clear  that  no  infer- 
ence of  a  common  intention  to  procure  supplies  on  the  credit  of  the 
ship  could  be  sustained.  In  the  present  case.  Savage,  one  of  the 
special  owners,  was  not  a  stranger  to  the  libelant's.  He  had  been 
known  to  them  for  25  years.  He  applied  to  them  several  days  before 
the  steamer  first  arrived,  and  told  them,  not  that  the  ship  would  need 
supplies,  but  that  he  should  want  coal  for  the  steamer.  No  allusion 
was  at  any  time  made  to  the  steamer  as  a  source  of  credit.  On  the 
contrary,  the  libelants  were  told  either  then,  or  when  the  steamer 
arrived,  that  she  was  run  under  charter.  The  libelants,  from  knowl- 
edge of  that  fact  alone,  could  not  have  failed  to  understand,  as  busi- 
ness men,  that  the  charterers,  and  not  the  owners,  were  bound  to 
pay  for  the  necessary  supplies  for  her  ordinary  trips  in  running  be- 
tween New  York  and  Washington.  The  urgent  means  resorted  to  by 
the  libelants  to  compel  payment  by  Savage  while  the  bill  was  still 
quite  small;  their  refusal  to  supply  coal  unless  payments  on  account 
were  made;  the  delay  of  the  vessel's  departure  in  consequence ;  their 
obtaining  the  agency  for  the  collection  of  freight;  and  their  final  re- 
fusal altogether  to  furnish  more  coal,-: — are  all  opposed  to  a  reliance 
on  the  credit  of  the  ship. 

Again,  this  case  was  not  one  of  any  actual  maritime  necessity,  such 
as  that  of  The  City  of  New  York,  3  Blatchf.  189,  where,  as  Nelson, 
J.,  finds,  the  vessel  was  in  a  port  of  distress,  on  an  unfinished  voy- 
age; and  where,  consequently,  the  interests  of  the  general  owners  re- 
quired that  the  ship  should  be  hypothecated,  if  necessary,  in  order  to 
complete  her  voyage,  and  thereby  cancel  her  own  obligations  and  the 
liens  of  freighters  to  a  much  greater  extent  than  the  mere  cost  of  the 
needed  supplies.  See,  also.  The  Monsoon,  1  Spr.  37.  Here  the  sup- 
plies were  in  the  usual  course  of  navigation,  from  one  of  the  specified 
ports  of  departure  named  in  the  charter;  they  were  supplies  that 
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were  plainly  within  the  express  contemplation  of  the  charter,  and  for 
which  it  was  specially  agreed  that  the  charterers  should  pay,  for  the 
very  purpose  of  preventing  the  ship  from  being  burdened  with  them. 
Not  only  were  the  libelants  put  upon  inquiry  so  as  to  be  chargeable 
with  knowledge  of  these  facts  through  their  information  at*  the  outset 
that  the  vessel  was  run  under  charter, — a  fact  which  would,  itself, 
naturally  import  all  the  above  provisions, — but  they  were,  as  I  think, 
specially  cautioned  by  the  master  on  this  subject.  This  knowledge 
and  these  cautions  make  their  subsequent  conduct  natural  and  con- 
sistent. They  explain  the  urgent  means  to  which  the  libelants  re- 
sorted to  compel  Savage  to  pay  as  he  went  along,  though  the  bill  for 
coal  was  yet  small ;  their  refusal  to  supply  coal  except  on  partial  pay- 
ments; the  consequent  delay  of  the  steamer's  departure;  their  ap- 
pointment as  agent  to  collect  the  freights ;  and  their  final  refusal  to 
supply  coal' at  aU  except  for  cash  on  delivery.  These  circumstances 
are  not  consistent  with  a  reliance  on  the  steamer  for  their  payment, 
or  with  any  belief  on  their  part  that  they  had  a  right  to  look  to  her 
as  security  for  the  debt.  Moreover,  had  either  the  libelants  or  Sav- 
age, at  that  time,  had  any  idea  that  the  ship  was  to  stand  as  secu- 
rity for  such  supplies,  it  is  almost  incredible  that,  in  the  interviews 
with  him  during  the  troubles  and  delays  above  referred  to,  no  allu- 
sion to  that  security  should  have  been  mentioned;  nor  would  the  libel- 
ants naturally  have  waited  nearly  15  months  before  libeling  the  ship 
for  payment.  The  libelants  testified  that  Savage  had  not  had  any 
credit  with  them.  By  this  I  understand  credit  in  the  ordinary  sense 
of  merchants,  i.  e.,  for  any  definite  or  considerable  period.  There 
was  not  any  definite  credit.  They  could  sue  him  at  any  moment. 
They  expected  payment  to  be  made  by  Savage  speedily,  from  trip  to 
trip,  and  they  became  agents  of  the  freight  as  a  means  of  securing 
payment.  They  would  trust  Savage  and  his  new  enterprise  for  a  few 
days,  and  for  a  small  amount,  but  no  further ;  and  hence,  after  a  lit- 
tle, they  refused  any  further  trust,  and  demanded  payment  on  deliv- 
ery. The  circumstances,  altogether,  both  affirmatively  and  nega- 
tively considered,  show  clearly,  as  it  seems  to  me,  that  it  was  fully 
understood  and  recognized  by  both  parties  that  Savage,  in  ordering 
the  coal,  was  ordering  it  on  his  personal  account,  and  on  the  credit 
of  his  enterprise,  not  on  the  credit  of  the  ship.  The  express  terms 
of  the  charter  bound  him  to  do  so;  the  libelants  knew  it.  And,  when 
he  ordered  the  coal  in  person,  the  legal  presumption  is,  where  noth- 
ing to  the  contrary  appears,  that  he  ordered  it  in  conformity  with, 
and  not  in  violation  of,  his  known  obligations  to  the  general  owner. 
The  libelants,  knowing  these  facts,  and  furnishing  the  coal  with- 
out any  claim  at  the  time  of  the  security  of  the  ship,  must  be  held 
to  have  acquiesced  in  supplying  it  according  to  the  known  obligation 
of  the  charterer,  and  according  to  his  evident  intention,  i.  e.,  on  his 
personal  credit  only.  Where  material-men  furnish  ordinary  supplies 
to  a  known  charterer  in  person,  who  is  running  a  vessel  upon  short 
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trips,  and  they  know,  or  are  chargeable  with  knowledge  of,  his  obli- 
gations -to  the  general  owner  to  pay  for  the  supplies  himself  and  not 
to  charge  the  ship  therefor,  it  seems  to  me  bat  reasonable  to  require 
that  the  material-men,  if  they  do  not  mean  to  furnish  supplies  except 
on  the  credit  of  the  ship,  should,  at  least,  make  that  fact  known,  un- 
less other  circumstances  make  the  common  intent  so  clear  as  to  dis- 
pense with  the  need  of  any  express  mention  of  this  source  of  credit. 
No  such  circumstances  here  exist.  The  supplies  were  furnished  at 
the  beginning  of  a  season's  run.  The  material-men  contemplated  a 
season's  business  with  the  ship.  Knowing  that  she  was  run  by  a 
charterer,  they  could  not  reasonably  have  imagined  that  the  vessel 
was  to  be  run  through  the  season  at  the  ship's  expense ;  and  there 
was  no  reason  why  she  should  be  held  for  either  of  these  trips'  sup- 
plies any  more  than  for  the  whole  season's  supplies,  if  the  charterer 
did  not  pay  for  them  as  he  went  along.  A  good  business  reason  ex- 
isted for  the  libelants'  not  mentioning  any  claim  of  credit  to  the  ship, 
viz.,  because,  if  that  had  been  done,  Savage  would  doubtless  have 
gone  elsewhere  for  his  coal,  as  his  known  duty  to  his  general  owner 
would  have  required  him  to  do.  Not  having  made  any  claim  of 
credit  to  the  ship  at  the  time,  when  good  faith  to  Savage  and  to  the 
general  owners  required  the  libelants  to  make  this  condition  known 
in  case  they  intended  any  such  credit  as  a  condition  of  furnishing  the 
coal,  they  should  be  held  estopped  from  asserting  this  claim  after- 
wards. 

Again,  the  ship  in  this  case  was  under  no  necessity  of  proceeding 
upon  her  new  trips,  for  which  this  coal  was  furnished.  Savage,  by 
bis  charter,  had  no  right  to  pursue  her  ordinary  navigation  at  the 
ship's  expense.  If  he  could  not  fit  her  out  for  her  trips  without  re- 
sorting to  her  own  credit,  having  no  right  to  use  that  credit  for  ordi- 
nary supplies,  it  was  his  duty  to  surrender  her,  or,  at  least,  not  to 
run  her  until  he  could  arrange  to  do  so  without  a  violation  of  his 
agreement  with  the  owner.  There  was  no  commercial  necessity  that 
she  should  depart  upon  this  trip ;  and  the  general  owner  had  no  in- 
terest that  she  should  be  navigated  except  according  to  the  terms  of 
the  charter.  In  this  respect  the  case  is  wholly  different  from  that  of 
The  City  of  New  York,  3  Blatchf.  189,  where  the  vessel  was  in  a  port 
of  distress,  on  an  unfinished  voyage,  and  where  the  interest  of  the  ship 
and  of  her  general  owner  also  required  the  supplies.  Broadly  consid- 
ered, therefore,  the  first  requisite  for  a  lien,  viz., a  necessity  for  the  sup- 
plies, did  not  exist.  Had  Savage,  being  under  no  necessity  to  continue 
the  vessel's  trips,  and  not  being  in  any  port  of  distress,  expressly 
contracted  for  ordinary  supplies  on  the  ship's  credit,  this  would  have 
been  a  clear  wrong  to  the  general  owner,  and  a  violation  of  the 
terms  of  the  charter,  because  the  stipulation  of  the  charter  was  for 
the  very  purpose  of  preventing  this.  The  language  of  the  supreme 
court  in  the  case  of  Oracie  v.  Palmer,  8  Wheat.  605,  639,  would  in 
that  case  seem  to  be  applicable.     "The  charterer,"  the  court  say, 
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''has  contracted  with  the  shipper  [here  the  material-man]  to  do  an 
act  which  he  could  not  perform  without  violating  bis  own  contract 
with  the  ship's  owner;  and  he  must  therefore  be  considered  as  hav- 
ing entered  into  a  contract  subordinate  in  its  nature  to  that  previously 
existing  between  the  owner  and  charterer."  And  this  was  approved  in 
The  Freeman  v.  Buckingham,  18  How.  182.  In  the  case  last  cited 
GuBTis,  J.,  also  expressly  limits  the  effect  of  the  ordinary  maritime 
usages  to  "contracts  ♦  *  *  entered  into  with  a  person  who  has 
no  notice  of  any  restriction."  Page  490.  But,  in  the  present  case, 
Savage  clearly  had  no  intention  of  violating  the  charter,  or  of  obtain- 
ing supplies  on  the  ship's  credit,  and  the  question  of  his  power  does 
not,  therefore,  properly  arise  in  this  case.  The  notice,  moreover^ 
given  by  the  captain  to  the  libelants,  was  of  itself  one  of  the  terms 
upon  which  the  coal  was  supplied.  The  captain  is  the  person  who 
in  a  foreign  port  specially  represents  the  ship  and  all  interests  com- 
bined. When  he  gives  notice  that  the  ship  is  not  to  be  bound  for 
supplies,  that  becomes  one  of  the  terms  on  which  any  supplies  sub- 
sequently delivered  must  be  deemed  furnished,  and  which  estop  the 
material-man  from  asserting  the  contrary.  Considering  the  knowl- 
edge of  Vtie  charter  that  the  libelants  possessed,  as  well  as  this  notice 
from  the  captain,  and  the  fact  that  the  supplies  were  for  the  ship's 
ordinary  use,  and  not  under  the  stress  of  any  maritime  necessity,  or 
in  a  port  of  distress,  the  obligations  of  good  faith,  without  the  observ- 
ance of  which  no  lien  is  sustained,  estop  the  libelants  from  asserting 
any  credit  to  the  ship,  or  holding  her  answerable.  The  Lvluy  10 
Wall.  201;  Thomas  v.  Osborn,  19  How.  46;  The  Neversink,  5  Blatchf. 
541;  The  Grapeshot,  9  Wall.  141;  2'he  Woodland,  7  Ben.  120;  The 
Columbus,  5  Sawy.  487;  The  S.  M.  Whipple,  14  Fi^d.  Rep.  354;  The 
Wm.  Cook,  12  Fed.  Rep.  919. 

There  being  apparently  some  differences  in  the  views  expressed  in 
recent  cases  in  the  circuit  court  of  this  district,  as  regards  the  power 
of  a  charterer  to  charge  the  ship  for  impplies  contrary  to  his  stipula- 
tion in  the  charter,  {The  Secret,  15  Fed.  Rep.  480,  followed  in  Bein- 
ecke  V.  The  Secret,  and  Maxwell  v.  The  Same,  8  Fed.  Rep.  665-667; 
The  India,  16  Fed.  Rep.  262,)  although  possibly  these  differences 
may  be  harmonized  by  the  distinction  between  supplies  furnished  in 
the  ordinary  course  of  navigation  and  those  furnished  imder  circnm- 
stances  of  actual  necessity,  as  in  a  port  of  distress,  like  the  case  of 
The  City  of  New  York,  supra,  1  make  no  reference  to  the  mere  ques- 
tion of  the  charterer's  power,  but  place  my  decision  exclusively  upon 
the  grounds  above  mentioned,  viz.,  the  dealings  with  the  charterer 
in  person,  and  the  absence  of  any  understanding  or  agreement  for  a 
credit  of  the  ship ;  and  upon  those  grounds  the  libel  must  be  dis- 
missed; but  as  the  case  presents  features  of  uncertainty  on  the  plead- 
ings, as  well  as  on  some  of  the  facts,  the  dismissal  will  be  without  costs* . 

See  The  Qen,  Meade,  20  Fed.  Rep.  923. 
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Bbiggs  V.  Dat  and  others. 
Dat  and  others  v.  Thb  H.  W.  HhiLS. 
{District  Court,  8,  D.  New  York.    July  23, 1884.) 

L  CoLLiBiON— Tug  and  Tow— Obsouration  op  Lights. 

A  tug  is  bound  to  keep  her  colored  li|?hts  in  such  a  position  that  her  tow 
will  not  obscure  them,  as  respects  vessels  at  a  distance  requiring  the  notice 
which  the  colored  lights  are  designed  to  afford.       .  ... 

2.  Same— Lookout — Mutual  Fault. 

Where  the  tug  T.  had  on  her  starboard  side  the  barge  H.  in  tow,  loaded 
with  railroad  cars,  partly  sheltered  by  a  narrow  fore  and  aft  roof  called  an  um- 
brella, which  was  of  such  height  as  to  obscure  the  tug's  green  light  as  she  was 
going  up  the  North  river,  and  the  steamer  H.,  crossing  the  river  to  the  north- 
ward and  seeing  no  colored  light,  supposed  the  T.  was  going  down  river  in- 
stead of  up  river,  and  ported  so  as  to  go  astern  of  the  T.,  as  she  supposed,  bub 
too  late  discovered  the  error  and  came  in  collision,  held,  that  the  collision 
was  caused  in  part  by  the  obscuration  of  the  green  light,  for  which  the  T.  was 
jresponsible.  HM^  that  the  H.  was  also  in  fault  for  want  of  any  proper  look- 
out, when  going  at  the  rate  of  13  miles  in  crossing  the  river,  as  such  a  lookout 
might  have  discovered  that  the  T.  was  going  up  river  in  time  for  the  H.  to 
avoid  her. 

3.  Same — Ltmitatiok  of  Ltabilitt. 

A  libel  to  limit  liability  is  not  defeated  by  a  recovery  by  a  claimant  of  less 
than  the  stipulated  value  of  the  vessel,  where  his  original  claim  was  greater 
than  its  value. 

4.  Sahb— PebsonaIj  Injury— Damages— CoNTRiBUTioH—ADMiRALTy  Rule  69. 

A  deck  hand  on  the  H.  having  been  injured  by  the  collision  without  his 
own  fault,  held,  that  he  had  a  several  claim  for  his  whole  damages  against  the 
T. ;  and  the  T.  being  responsible,  and  having  a  right  to  indemnity  from  the 
H.  for  one- half  what  the  T.  must  pay  by  reason  of  the  common  fault  of  both 
vessels,  luld,  that  the  usual  decree  misrht  go  against  both,  without  considering 
the  question  whether  the  deck  hand,  as  a  fellow  laborer,  could  have  main- 
tained a  separate  suit  against  the  H.  or  her  owners  alone. 

In  Admiralty. 

W,  C.  Peckham,  for  Briggs. 

Owen  dc  Grayy  for  Day. 

E,  D.  McCarthy,  for  Cheney. 

Brown,  J.  The  above  suits  grow  out  of  a  collision  whioh  took 
place  at  about  7:15  p.  m.  on  September  22,  1882,  in  the  Hudson 
river,  a  little  above  Pavonia  ferry,  near  the  Jersey  shore,  between  the 
steam-tag  H.  W.  Hills  and  the  scow  or  float  Mohawk,  which  was  in 
tow  of  the  steam-tug  Titan,  and  upon  her  starboard  side.  The  plain- 
tiff in  the  suit  first  above  named  was  a  deck  hand  upon  the  Hills,  and 
was  knocked  down,  stunned,  and  injured  by  the  collision.  He  brought 
suit  in  the  supreme  court  of  this  state  against  the  owners  and  the 
charterers  of  the  Hills  and  the  owners  of  the  steam-tug  Titan,  claim- 
ing (20,000  damages.  The  owners  of  the  Hills  thereupon  filed  their 
libel  in  this  court,  in  the  suit  second  above  mentioned,  to  limit  their 
liability  under  sections  4283  and  4286  of  the  United  States  Revised 
Statutes^  at  the  same  time  contesting  their  liability.     A  stipulation 
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for  the  valae  of  the  Hills  was  given  in  the  sum  of  $10,000,  pnrsnant  io 
the  rale  of  the  supreme  court,  and  a  monition  was  issued,  together 
with  an  injunction.  Briggs  thereupon  appeared  to  present  his  claim 
and  to  answer  the  libel;  and  the  owners  of  the  Titan  have  also  ap- 
peared and  answered  the  libel,  and  filed  a  stipulation  in  behalf  of  the 
Titan  (Adm.  Bule  59) ;  so  that  the  whole  litigation  has,  in  effect, 
been  transferred  into  this  court. 

The  H.  W.  Hills  had  left  Twenty-third  street.  New  York,  bound  for 
the  Erie  dock,  Jersey  City.  She  had  no  incumbrance,  and  was  easily 
handled.  Her  course  was  down  the  river  and  somewhat  crossing  to 
the  westward.  She  had  no  lookout  except  the  pilot.  The  white  lights 
of  the  Titan  and  her  tow  were  seen  when  from  a  quarter  of  a  mile  to 
half  a  mile  off,  on  the  port  bow  of  the  Hills;  and,  no  colored  light 
being  seen,  it  was  supposed  by  the  pilot  of  the  Hills  that  the  tug  and 
tow  were  going  down  the  river.  The  Hills  was  then  pointing  towards 
the  Jersey  shore,  to  the  northward  of  the  line  of  those  lights.  The 
tide  was  ebb,  running  about  three  knots,  and  the  Hills  was  going  from 
10  to  12  knots  in  addition.  The  pilot  of  the  Hills,  finding  that  he 
was  rapidly  approaching  the  tow,  ported  his  wheel  in  order  to  go,  as 
he  supposed,  astern  of  it;  but  as  the  tug  and  tow  were,  in  fact,  going 
up  river,  his  calculations  were  thwarted,  and  he  did  not  perceive  his 
error  until  too  late  to  remedy  it.  He  therefore  kept  on  under  all  speed, 
but  did  not  clear  the  Mohawk,  the  port  bow  of  which  struck  the  Hills 
a  severe  blow  amidships,  on  her  port  side,  inflicting  considerable 
damage  to  the  boat,  and  the  injury  to  Briggs  for  which  this  suit  was 
brought. 

The  Titan  left  pier  19,  North  river,  bound  for  Hoboken.  The  Mo- 
hawk was  on  her  starboard  side,  projecting  some  20  feet  ahead  of  her, 
and  was  heavily  loaded  with  railroad  cars.  A  shed  roof,  called  an 
umbrella,  ran  fore  and  aft  along  the  center  of  the  Mohawk.  The 
ridge  or  peak  of  the  roof,  which  ran  above  the  line  of  the  keel,  was 
13  feet  above  the  deck.  The  roof  sloped  on  each  side  about  four  feet, 
the  eaves  being  about  six  inches  above  the  tops  of  the  railroad  cars, 
which  were  partly  beneath  them ;  and  the  pitch  of  the  roof  was  about 
10  inches.  The  outside  of  the  float  or  scow  was  16  feet  4  inches  be- 
yond the  line  of  the  eaves  of  the  roof.  The  colored  lights  of  the  Titan 
were  placed  upon  the  top  of  her  pilot-house,  so  as  to  be  at  that  time 
17  feet  above  the  water;  but  they  have  since  been  raised  to  20  feet. 
As  the  Mohawk  lay  along-side,  the  green  light  was  eight  feet  from 
the  outer  edge  of  the  float.  On  the  morning  after  the  collision  the 
green  light  was  found  upon  measurement  to  be  about  13  inches  above 
the  top  of  the  cars.  As  the  ridge  of  the  roof,  or  umbrella,  of  the  Mo- 
hawk was  some  15  or  16  inches  above  the  top  of  the  cars,  the  light 
would  therefore  be  obscured  to  persons  in  the  range  of  the  umbrella 
and  the  light.  I  cannot  entertain  any  doubt,  therefore,  that  the  rea- 
son why  the  pilot  of  the  Hills  did  not  see  the  green  light  of  the  Titan 
was  because  it  was  in  fact  obscured  by  the  roof  of  the  tow ;  nor  can 
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I  doubt  that  snoh  an  obscuration  was  a  fanlt  on  the  part  of  the  Titan, 
and  that  it  contributed  to  this  collision. 

The  argument  of  counsel,  that  the  right  to  tow  vessels  along-side 
necessarily  involves  some  obscuration  of  colored  lights,  cannot  be  sus- 
tained to  the  extent  here  claimed.  Bule  5,  in  connection  with  rule 
8,  requires  the  colored  lights  to*  be  of  such  a  character  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points 
of  the  compass;  namely,  from  right  ahead  to  two  points  aft  of  abeam. 
The  rule  must  be  construed  in  reference  to  its  evident  and  expressed 
object,  to  mark  the  position  and  course  of  the  vessel  carrying  it,  for 
the  guidance  of  other  vessels.  The  other  lights  required  to  be  car- 
ried by  steam-vessels,  when  towing  other  vessels,  are  in  addition  to 
their  side  lights,  and  in  no  way  supersede  all  the  requirements  in  re- 
spect to  the  latter.  While  such  obscuration  of  colored  lights  as  would 
be  made  in  the  space  immediately  about  the  tug  by  a  tow  much  lower 
in  the  water  would  be  wholly  immaterial  as  respects  the  object  of  the 
rule,  namely,  to  give  notice  to  other  vessels  at  a  reasonable  distance, 
yet  any  obscuration  that  operates  at  a  distance,  where  other  vessels 
need  the  notice  and  the  warning  that  the  colored  lights  are  designed 
to  furnish,  must  be  held  to  be  unauthorized  and  in  violation  of  the 
rule.  --- 

As  the  Titan,  prior  to  the  collision,  was  headed  somewhat  towards 
the  New  Jersey  shore,  and  as  the  Mohawk  projected  also  somewhat 
ahead  of  the  Titan,  and  the  pilot-house  of  the  Hills  was  lower  than 
that  of  the  Titan,  there  is  no  possible  doubt  that  the  roof  of  the  Mo- 
hawk was  between  the  Hills  and  the  Titan's  green  light  so  as  to  ob- 
struct it.  The  pilot  of  the  Hills  did  see  the  vertical  white  lights,  as 
well  as  the  single  light,  which  marked  the  tow,  though  he  did  not 
give  them  any  special  attention ;  and  he  naturally  and  properly  in- 
ferred  at  first  from  the  absence  of  the  green  light  that  the  tow  was 
moving  down  river,  and  he  had  a  right  to  govern  himself  accordingly ; 
for  he  had  a  right  to  assume  t?iat  the  green  light  would  be  visible  if 
the  tow  was  going  up  river.  Muob  effort  was  made  by  counsel  to 
show  that  the  two  white  vertical  lights  of  the  steamer  and  the  white 
light  of  the  tow  were  sufficient  to  indicate  whether  the  tow  was  go- 
ing up  or  down;  but  the  evidence  shows  that  the  three  lights  in  such 
a  case  would  not  afford  the  means  of  determining  this  point,  unless 
they  were  seen  against  some  stationary  background,  like  the  shore  or 
some  other  object;  and  the  position  of  the  Hills  and  the  Titan  is  not 
shown  to  have  been  such  as  to  afford  such  background.  Had  the 
green  light  been  visible,  as  it  ought  to  have  been,  there  is  no  reason 
to  doubt  that  the  pilot  of  the  Hills,  who  was  looking  for  colored 
lights,  would  have  seen  it,  and  that  the  collision  would  have  been 
avoided ;  and  the  Titan  must  therefore  be  held  in  fault. 

The  Hills  had  no  lookout  except  the  pilot  in  the  pilot-house. 
There  were  two  deck  hands,  including  the  plaintiff  Briggs,  one  of 
whom  should  have  been  assigned  to  and  have  performed  the  duties 
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of  a  lookout  proper.  It  is  impossible  to  say  that  the  absence  of  a 
lookout  at  his  proper  post  was  in  this  case  immaterial,  because  there 
was  a  space  between  the  umbrella  and  the  top  of  the  cars  through 
which,  in  some  positions,  the  light  might  possibly  have  been  seen  by 
a  person  on  deck,  and  seasonable  notice  have  been  thereby  conveyed 
to  the  pilot  of  the  true  course  of  th&  tug.  But,  aside  from  this,  the 
evidence  shows  that  the  Hills  was  going  down  and  across  the  river, 
and  crossing  the  courses  of  other  boats  at  the  high  rate  of  speed  of 
about  13  miles  an  hour.  If  this  does  not  in  itself  constitute  impru- 
dent and  negligent  navigation  in  the  night-time,  it  does  at  least  re- 
quire to  be  combined  with  it  the  utmost  closeness  of  watch  of  other 
vessels,  both  by  the  pilot  and  by  a  proper  lookout.  As  I  have  said, 
there  was  no  lookout  at  all;  and  the  weight  of  evidence  shows  that, 
had  a  careful  watch  been  kept  upon  the  Titan  and  her  tow,  even  though 
her  green  light  were  obscured,  it  would  have  been  observed  that  she 
was  going  up  river  and  not  down,  in  time  for  the  Hills  to  have 
avoided  her.  The  Hills  was  unincumbered,  and  easily  and  quickly 
handled.  I  am  satisfied  that  the  Hills  could  have  avoided  the  Titan 
at  the  distance  of  from  200  to  300  yards;  and  that  between  the  time 
when  the  Hills  arrived  within  that  distance  of  her,  and  the  time  when 
the  tug's  white  lights  were  first  actually  seen,  there  was  sufficient 
opportunity  to  perceive  that  the  tug  was  not  going  down  stream,  had 
a  proper  watch  been  kept.  For  this  reason  I  must  hold  the  Hills 
also  in  fault. 

It  is  unnecessary  to  consider  the  question  which  has  been  raised 
by  counsel,  whether  Briggs,  being  a  deck  hand  on  board  the  Hills,  ia 
precluded  from  recovering  any  damages  of  her,  or  of  her  owners,  by 
reason  of  any  fault  in  her  navigation,  on  the  ground  that  he  was  a 
fellow-servant  of  the  pilot  in  charge.  The  Titan,  being  in  fault,  is 
answerable  for  the  whole  damage  caused  him,  and  the  liability  of  the 
Titan  is  not  a  mere  joint  liability  with  the  Hills,  though  both  are 
found  in  fault.  The  Titan,  for  its  tort,  is  severally  liable  for  the 
whole  damage.  The  Atlas,  93^U.  S.  302;  CJiartered  Mercantile 
Bank  v.  Netherlands,  etc.,  9  Q.  bTDIv.  118;  10  Q.  B.  Div.  521,  646. 
The  defense  that  Briggs  was  a  fellow-laborer  with  the  pilot  of  the 
Hills,  even  if  possible  to  the  Hills,  would  be  no  defense  to  the  sev- 
eral liability  of  the  Titan.  In  having  to  pay  Briggs  for  his  injuries, 
the  Titan  sustains  damages  by  the  collision  to  that  extent,  as  much 
as  if  the  injury  were  to  cargo  on  board  the  Titan  or  the  Hills,  for 
which  she  was  bound  to  pay;  and  as  this  injury  arose  from  the  fault 
of  both  vessels,  the  Hills  must  answer  over  for  half  of  what  the  Titan 
is  obliged  to  pay;  and  the  Titan,  being  answerable  for  the  whole  dam- 
age, has  a  right  to  require  the  Hills  to  pay  one-half  of  what  she  will 
be  obliged  to  pay  to  Briggs  on  account  of  the  common  fault  of  both. 
The  Eleanora,  17  Blatchf.  88-105;  The  Hudson,  15  Fbd.  Rbp.  162, 
164;  The  Canima,  17  Fed.  Rep.  271,  272;  The  C.  H.  Foster,  1  Fed. 
Bbp.  793.     There  ist  no  evidence  of  any  personal  negligence  on  the 
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part  of  Briggs.  He  was  not  assigned  to  duty  as  lookont,  so  far  as 
appears;  and  he  was  apparently  engaged  in  other  duties.  It  was 
not  his  business  to  leave  the  duties  assigned  him  and  to  act  as  look- 
out without  orders. 

A  decree  for  the  plaintiff  must  therefore  be  entered  for  $3,000,  the 
stipulated  damages,  in  the  usual  form,  with  costs.  The  fact  that  less 
than  the  value  of  the  Hills  is  recovered,  does  not  oust  the  court  of 
jurisdiction  of  this  proceeding  to  limit  liability.  The  claim  made  was 
much  greater  than  her  value;  and  there  may,  also,  be  other  claims 
hereafter  presented. 


The  Ladt  Boone. 
{Distrid  (Jourt^  E.  2>.  Arkansas.    October  4, 1884.) 

Habitimb  Debts— First  Attachment  Gives  no  Prefbrbncb. 

By  the  maritime  law  the  creditor  first  filing  a  libel  and  arresting  the  vessel 
does  not  thereby  acquire  the  right  to  have  bis  debt  paid  in  full  to  the  exclusion 
of  other  creditors  whose  debts  are  of  the  same  rank  and  equal  merit,  and  who 
intervene  and  prove  their  debts  before  or  at  the  time  a  final  decree  in  the  suit 
first  brought  is  rendered. 

In  Admiralty. 

O.  W.  Shinuy  for  libelant, 

W.  L.  Husbands,  for  intervenors. 

Caldwell,  J.  On  the  fourth  day  of  April,  1884,  Wishon  Brothers 
filed  a  libel  in  rem  against  the  steam-boat  Lady  Boone,  for  materials 
and  supplies,  upon  which  a  warrant  of  arrest  was  issued,  and  the  ves- 
sel seized  by  the  marshal  and  the  usual  monition  given.  No  claimant 
appeared,  and  on  the  day  appointed  for  trial  the  default  of  all  persons 
was  entered.  At  the  same  time,  and  before  any  decree  was  rendered 
in  the  cause,  Watson  and  others  appeared  and  filed  intervening  peti- 
tions, claiming  liens  for  materials  and  supplies.  Libelant  and  the 
intervening  petitioners  proved  up  their  claims,  and  a  decree  was  en- 
tered in  which  the  sums  due  the  libelant  and  the  several  interveners 
were  ascertained,  and  the  vessel  ordered  to  be  sold  and  the  proceeds 
paid  into  the  registry  for  distribution.  The  proceeds  of  the  sale  are 
not  sufficient  to  pay  in  full  the  several  sums  decreed  to  the  libelant 
and  intervenors.  Wishon  Brothers  move  the  court  to  direct  the  pay- 
ment of  their  claim  in  full  out  of  the  proceeds  of  the  sale  of  the  ves- 
sel in  the  registry,  to  the  exclusion  of  the  claims  of  the  intervenors, 
upon  the  ground  that  priority  in  bringing  suit  gives  them  priority  of 
right  to  payment ;  that  having  filed  the  libel  on  which  the  vessel  was 
seized  and  held  until  she  was  sold,  they  are  entitled  to  be  paid  in 
full  before  anything  is  paid  on  the  claims  of  those  who  subsequently 
intervened. 

The  claims  of  the  libelant  and  of  the  intervening  petitioners  are 


Digitized  by 


Google 


782  FEDBRAL  BBPOBTBB. 

for  materials  and  sopplies  famished  on  the  credit  of  the  vessel,  not 
in  her  home  port,  and  hold  the  same  rank  of' privilege,  and  constitute 
liens  on  the  vessel  by  the  maritime  law.  There  is  some  conflict  of 
opinion  among  the  courts  as  to  the  proper  rule  of  distribution  on  the 
facts  of  this  case.  It  is  undoubtedly  true  that  at  law  the  first  lien 
acquired,  either  by  contract  or  by  operation  of  law,  has  precedence. 
Even  equality  in  judgment  liens  does  not  avail  against  the  maxim 
that  the  law  favors  the  diligent  creditor;  and  when  several  judgments 
are  rendered  at  the  same  time  which  are  equal  liens  on  the  judgment 
debtor's  property,  the  judgment  creditor  who  first  takes  the  property 
in  execution  acquires  the  right  to  appropriate  it  to  the  satisfaction  of 
his  judgment,  to  the  exclusion  of  other  judgment  creditors.  Freem. 
Judgm.  §  374;  Freem.  Ex'ns,  §  203.  But  neither  the  legal  maxim 
that  the  law  favors  the  diligent,  nor  the  equity  maxim  that  equality 
is  equity,  furnishes  the  rule  by  which  courts  of  admiralty  determine 
the  priorities  of  creditors.  The  maritime  law  proceeds  on  principles 
of  its  own  to  determine  the  precedence  of  creditors.  By  that  law  all 
creditors  do  not  hold  the  same  rank  of  privilege.  Generally,  sea- 
man's wages  hold  the  first  rank,  a  bottomry  bond  next,  and  the  claims 
of  material-men  next.  Claims  in  each  rank  are  paid  in  full  in  the 
order  of  the  rank  to  which  they  belong,  to  the  exclusion  of  those  of  a 
lower  rank;  and  if  the  fund  applicable  to  the  payment  of  claims  in 
any  rank  is  insufficient  to  pay  all  the  claims  in  that  rank,  they  will 
be  paid  pro  rata.  The  last  bottomry  bond  has  preference  over  all 
former  ones,  and  sometimes  the  oldest  claim  for  materials  and  sup- 
plies is  postponed  for  that  of  a  later  date.  But  in  the  case  at  bar 
the  materials  and  supplies  were  furnished  by  the  several  claimants 
about  the  same  time,  and  there  is  no  ground  for  giving  one  a  prefer- 
ence over  the  other,  unless  the  libelant  acquired  a  preference  by  com- 
mencing suit  first. 

The  great  weight  of  authority  supports  the  view  that  when  the 
proceeds  of  a  vessel  are  not  sufficient  to  pay  all  the  debts  of  a  given 
rank,  the  creditor  first  filing  a  libel  and  arresting  the  vessel  does  not 
thereby  acquire  the  right  to  have  his  debt  paid  in  full,  to  the  exclusion 
of  other  creditors,  whose  debts  are  of  the  same  rank  and  equal  merit, 
and  who  intervene  and  prove  their  debts  before  or  at  the  time  a  final 
decree  in  the  suit  first  brought  is  rendered. 

In  2  Pars.  Shipp.  &  Adm.  it  is  said :  ''If  the  different  demands 
are  of  the  same  nature,  priority  in  beginning  the  suit  will  not  give 
priority  in  payment  if  the  other  demands  are  brought  to  the  atten* 
tion  of  the  court  before  a  decree  in  the  first  suit  brought  is  rendered." 
The  rule  that  a  creditor  who  institutes  the  first  suit  does  not  thereby 
acquire  priority  of  right  to  payment  over  other  creditors  of  the  same 
class  who  have  been  guilty  of  no  laches,  is  supported  by  the  follow- 
ing cases :  The  Paragon^  1  Ware,  330 ;  The  America,  16  Law  Eep. 
264;  The  Fanny,  2  Low.  508;  The  E.  A.  Barnard,  2  Fed.  Rbp.  712; 
The  City  of  Tawae,  3  Fed.  Bep.  170;  The  J.  W.  Tucker,  20  Fed. 


Digitized  by 


Google  j 


OBAND  TBUNK  BT.  GO.  OF  CANADA  V.  GBIFFIN.  783 

Bbp.  129;  The  Superior,  1  Newb,  Adm.  186.  And  to  the  same  gen- 
eral effect:  The  JSolian,  1  Bond,  267,  270;  The  Fort  Wayne,  Id. 
476, 490;  The  Kate  Hlnchman,  6  Bias.  367;  The  Phebe,  1  Ware,  860. 

In  support  of  his  motion  the  libelant  relies  on  Ben.  Adm.  (2d.  Ed.) 
§  560,  where  it  is  said:  '"In  claims  of  the  same  rank,  the  one  first 
commencing  his  proceedings  is  preferred  in  the  distribution.  The 
party  first  seizing  holds  the  pioperty  against  all  other  claims  of  no 
higher  character."  And  we  are  referred' to  The  Olobe,  2  Blatchf. 
427,  note;  The  Adele,  1  Ben.  809;  Woodworth  v.  Ins.  Co,  6  Wall. 
87.  The  last  case  cited  stands  on  grounds  of  its  own,  and  has  no 
application  to  the  case  at  bar.       -  -  -•       -  -  - 

By  the  maritime  law  the  creditors  of  the  same  rank  have  an  equal 
lien  or  privilege  on  the  vessel.  An  eager  and  grasping  creditor  ought 
not  to  have  it  in  his  power  to  destroy  this  equality  of  privilege,  and 
obtain  a  preference,  by  the  mere  act  of  instituting  the  first  suit  to  en- 
force the  lien.  Such  a  rule  would  be  unjust  to  the  other  creditors, 
prejudicial  to  the  owners  of  vessels,  and  injurious  to*the  interests  of 
commerce.  It  would  tend  to  hasten  and  foster  litigation,  and  would 
introduce  into  the  maritime  law  that  unseemly  struggle  between  cred- 
itors themselves  produced  by  the  rule  of  law  which  gives  the  prefer- 
ence to  the  creditor  first  attaching.  We  know  the  rule  at  law  giving 
the  preference  to  the  first  attachment,  in  its  practical  operation,  is 
often  oppressive  on  debtors  and  unjust  to  creditors.  For  these  rea- 
sons it  has  been  abolished  in  a  good  many  states,  and  the  first  at- 
tachment made  to  perform  the  office,  in  some  measure,  of  a  proceed- 
ing in  insolvency  or  bankruptcy,  for  the  equal  benefit  of  all  the 
creditors  proving  their  debts  within  a  limited  time. 

The  tendency  of  legislation  and  the  courts  is  towards  the  adoption 
of  rules  to  prevent  preferences.  But  the  injurious  consequences,  of 
rewarding  the  most  exacting  creditor  with  a  preference  would,  for 
obvious  reasons,  be  much  greater  in  admiralty  than  they  are  at  law. 

Let  an  order  be  entered  directing  a  pro  rata  distribution  of  the 
fund. 


Gbako  Tbunk  By.  Co.  of  Canada  v.  Gbiffin  and  others. 

[Oircuit  Oaurtt  D,  Maine.    Angust  4, 1884.) 

TowAGB— Passaos  THROUGH  Draw  IK  BamoB— NBaLTOEZTCB  of  Draw-Tbndsb 
— Keglioencb  of  Tug— Strandino  of  Vessel — Division  of  Damages. 

The  schooner  C,  while  being  towed  br  the  steam-tug  M.,  was  passing  with 
a  flood-tide  from  east  to  west,  and  with  the  wind  blowing  hard  from  the  north, 
through  a  draw  in  a  railway  bridge,  and  the  draw  not  being  wide  enough  for 
both  to  pass  at  once,  the  tug  fell  behind.  The  draw-  tender,  acting  in  accord- 
ance with  the  custom  of  himself  and  his  predecessors  for  many  years,  assisted 
in  making  fast  the  lines,  and  in  casting  them  off,  so  as  to  speed  the  passage  of 
the  schooner,  and  his  negligence  in  casting  ofl  one  of  such  lines  put  the  schooner 
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adrift,  so  as  to  be  impelled  by  the  wind  and  tide  towards  the  soutJiern  shore. 
After  she  had  drifted  once  or  twice  her  length,  the  tug,  following  her  as  quickly 
as  possible,  overtook  her,  and  made  fast  to  her  port  side,  prevented  her  from 
grounding  on  the  southern  shore,  swung  her  head  around  into  the  channel, 
which  was  quite  broad,  and  pushed  her  against  the  wind  across  the  channel 
towards  the  northern  shore,  but,  by  negligence  and  mismanagement,  push^ 
her  too  far  in  that  direction,  so  that  she  stranded  on  Hiat  shore,  at  a  distance 
of  at  least  800  feet  from  the  place  where  she  was  cast  adrift,  or  from  toe  phMO 
where  the  tug  was  made  fast  to  her  again.  Hdd^  that  the  whole  damage 
caused  by  such  stranding  must  be  borne  by  the  tug. 

In  Admiralty. 

A.  A,  Strout,  for  appellant. 

B.  T.  Thompson,  for  appellees. 

Gray,  Justice.  This  case,  though  involving  but  a  small  amount, 
presents  interesting  questions  of  law. 

The  owners  of  the  steam-tug  Magnet  filed  a  libel  in  personam 
against  the  Grand  Trunk  Bailway  Company  of  Canada,  to  recover 
damages  su8taine(i  by  the  schooner  Cumberland  while  being  towed 
by  the  steam-tiig.  The  libel  alleged  that  in  the  afternoon  of  Decem- 
ber 2,  1882,  while  the  schooner  and  tug  were  passing  with  a  flood- 
tide  from  east  to  west  through  a  draw  in  the  railway  company's  bridge 
across  Back  Bay,  a  part  of  Portland  harbor,  and  the  wind  blowing 
hard  from  the  north,  the  draw-tender  negligently  cast  ofiF  one  of  the 
lines  by  which  the  schooner  was  attached  to  the  railway  company's 
pier  by  the  side  of  the  draw,  so  that  she  became  unmanageable  and 
began  to  drift  towards  the  south  shore,  and  the  tug  followed  and 
made  fast  to  her,  and  towed  her  back  into  the  channel,  and  the 
schooner  grounded  on  the  north  shore  of  the  channel,  and  was 
thereby  injured,  and  the  accident  was  caused  wholly  by  the  negli- 
gence of  the  defendant's  servant  in  casting  off  the  line,  and  thus 
making  the  schooner  unmanageable.  The  answer  denied  that  it 
was  any  part  of  the  duty  of  the  railway  company  or  its  servants 
to  receive  and  make  fast,  or  to  loose  and  cast  off,  the  lines  of  ves- 
sels passing  through  the  draw;  and  alleged  that  the  schooner  was 
stranded  by  the  fault  and  negligence  of  those  in  charge  of  the  tug, 
and  not  by  any  negligence  on  the  part  of  the  railway  company. 
The  district  court  decided  that  the  stranding  of  the  schooner  was  oc- 
casioned by  the  fault  of  tUose  in  charge  of  the  tug,  as  well  as  by  the 
fault  of  the  servant  of  the  railway  company  in  charge  of  the  draw; 
ordered  the  damages  caused  by  the  stranding  to  be  divided  between 
the  two  parties;  and  decreed  in  favor  of  the  libelants  for  (154.44, 
being  a  moiety  of  those  damages,  and  for  costs.  From  that  decree 
the  railway  company  .has  appealed  to  this  court.  The  libelants  have 
taken  no  appeal. 

The  evidence  clearly  establisues  the  following  facts:  The  pier  of 
the  railroad  company  extended  from  the  railroad  bridge  153  feet  east- 
ward, and  163  feet  westward,  and  was  not  accessible  by  land,  except 
by  that  bridge.  The  schooner  was  129  feet  long,  and  the  tug  about 
65  feet  long.     The  tug  fell  behind  in  passing  through  the  draw,  which 
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was  not  wide  enough  for  both  at  onoe.  The  tide  was  on  the  flood, 
near  high  water,  and  favored  the  passage  through  the  draw.  The 
draw-tender,  acting  in  accordance  with  the  custom  of  himself  and  his 
predecessors  for  many  years,  assisted  in  making  fast  the  lines,  and 
in  casting  them  off,  so  as  to  speed  the  passage  of  the  schooner.  His 
negligence  in  casting  off  one  of  the  lines  was  the  cause,  and  the  only 
cause,  which  set  the  schooner  adrift,  so  as  to  be  impelled  by  the  wind 
and  tide  towards  the  southern  shore.  After  she  had  drifted  once  or 
twice  her  length,  the  tug,  following  her  as  quickly  as  possible,  over- 
took her,  and  made  fast  to  her  port  side,  prevented  her  from  ground- 
ing on  the  southern  shore,  swung  her  head  round  into  the  channel, 
which  was  quite  broad,  and  pushed  her  against  the  wind  across  the 
channel  towards  the  northern  shore,  but  by  negligence  and  misman- 
agement pushed  her  too  far  in  that  direction,  so  that  she  stranded  'on 
that  shore,  and  was  injured.  The  distance  of  the  place  of  stranding, 
in  the  most  direct  line,  either  from  the  place  where  she  was  cast 
adrift,  or  from  the  place  where  the  tug  was  made  fast  to  her  again, 
was  nearly  800  feet,  or  more  than  six  times  the  length  of  the  schooner. 

Considering  the  nature  of  the  draw-tender's  office,  the  position  of 
the  pier,  the  want  of  any  other  person  posted  thereon  to  assist  the 
passage  of  vessels  through  the  draw,  the  importance  to  the  passage 
of  trains  of  having  the  draw  closed  as  promptly  as  possible,  the  de- 
lay and  embarrassment  which  would  necessarily  result  if  the  whole 
duty  of  attaching  and  casting  off  lines  were  left  to  those  in  charge  of 
vessels,  and  the  previous  custom  of  the  tender  of  this  draw  to  take 
part  in  that  duty,  there  can  be  no  doubt  that  his  negligence  in  this 
particular  was  the  negligence  of  his  master,  the  railroad  corporation, 
for  the  consequences  of  which  the  corporation  was  responsible. 

But  the  question  remains  whether  the  stranding  of  the  schooner 
was  a  consequence  of  that  negligence.  No  decision  directly  in  point 
has  been  cited  at  the  bar;  but  some  aid  may  be  derived  from  the 
rules  established  in  analogous  cases. 

In  admiralty,  when  an  injury  is  caused  by  the  fault  of  both  par- 
ties, both  are  jointly  and  equally  responsible,  and  each  must  bear 
the  burden  of  half  the  damages.  Thus,  in  the  familiar  case  of  a  col- 
lision between  two  vessels,  caused  by  the  fault  of  both,  the  entire 
damage  is  divided  equally  between  the  two ;  if  only  one  suffers  dam- 
age, her  owners  recover  half  the  damage  against  the  other  vessel;  if 
both  suffer  damage,  half  the  difference  between  their  respective  losses 
is  awarded  in  favor  of  the  one  that  suffers  the  most.  The  Catharine^ 
17  How.  170;  The  North  Star,  106  U.  S.  17;  [S.  C.  1  Sup.  Ct.  Rep. 
41 ;]  Hay  v.  Le  Neve,  2  Shaw,  App.  Cas.  396 ;  Stoomvaart  Maatschappy 
Nederland  v.  Peninsular  dt  Oriental  Steam  Navigation  Co.  7  App.  Cas. 
795.  So,  if  a  vessel,  negligently  managed,  strikes  against  a  pier  un- 
lawfully erected  in  navigable  water,  her  owners  may  recover  half  the 
damage  by  libel  in  personam  against  the  owner  of  the  nier.  Atlee 
V.  Packet  Co.  21  Wall.  389. 
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When  a  collision  between  two  vessels  is  cansed  by  the  fault  of  the 
one  only,  she  is  liable  for  the  immediate  damage  to  the  other  vessel, 
and  also  for  damages  resulting  from  reasonable  and  proper  efforts  of 
ber  master  and  crew  to  save  her  from  the  condition  in  which  she  has 
been  left  by  the  act  of  the  wrong-doer,  as  well  as  for  any  other  con- 
sequential damages  fairly  attributable  to  that  act.  But  if  it  is  proved 
that  a  subsequent  stranding  of  the  injured  vessel  was  caused  by  the 
negligence  of  those  in  charge  of  her,  when  they  could  by  the  use  of 
ordinary  nautical  skill  have  avoided  it,  the  vessel  originally  in  fault 
is  responsible  for  the  immediate  effect  of  the  collision  only,  and  for 
no  part  of  the  damages  by  the  stranding.  The  Narragansett,  1 
Blatchf.  211;  The  Baltimore,  8  Wall.  377;  The  Counteu  of  Durham, 
9  Monthly  Law  Mag.  (Notes  of  Gases,)  279;  The  Pensher,  Swab. 
211;  The  Linda,  Id.  306;  The  Flying  Fish,  Brown.  &  L.  436;  S.  C. 
3  Moore,  P.  C.  (N.  S.)  77. 

Within  the  rules  thus  established,  if  in  the  case  at  bar  the  schooner 
had,  by  the  negligence  of  the  railroad  company's  servant  at  the  draw, 
been  dashed  against  the  pier  or  the  bridge,  and  been  thereby  dam- 
aged, and  had  afterwards  been  stranded  by  the  negligence  of  those  in 
charge  of  her,  the  railroad  company  would  have  been  responsible  for 
the  immediate  damages  of  the  collision,  but  for  no  part  of  the  addi- 
tional damages  of  the  stranding. 

The  only  difference  in  principle  between  the  case  supposed  and 
this  case  is  that  here  no  damage  was  done  at  the  draw,  and  the  whole 
damage  was  caused  by  the  stranding.  The  only  negligence  on  the 
part  of  the  defendant  was  at  the  draw,  setting  the  schooner  adrift 
towards  the  southern  shore.  It  was  the  negligence  of  the  master  of 
the  tug  alone,  after  the  tug  had  been  made  fast  again  to  the  schooner, 
had  turned  her  away  from  the  southern  shore,  and  had  brought  her 
into  the  channel,  that  caused  her  to  run  aground  on  the  northern 
shore. 

With  great  reluctance  to  overrule  the  district  judge  upon  such  a 
question,  I  am  therefore  constrained  to  hold  that  the  stranding  was 
caused  exclusively  by  the  fault  on  the  part  of  the  libelants,  and  to 
order  the  decree  below  to  be  reversed  and  the  libel  dismissed. 
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Fbbby  and  others  v.  CSoebt  and  another.^ 
(CireuU  Courts  E.  D.  MiMouri.    October  1, 1884.) 

GsmBRAL  Absionxeut  bt  iNaoLTBMT  Dbbtob— Rby.  8t.  Kibsoubi,  {  8ff4,  COK- 

A  conveyance  which  is  not  in  teroas  a  voluntarjr  assignment  for  the  benefit 
of  creditors,  but  is  in  fact  a  conveyance  of  the  entire  property  of  an  insolvent 
debtor  to  one  creditor,  is,  whatever  its  form  may  be,  within  the  purview  of  sec- 
tion 354  of  the  Revised  Statutes  of  Missouri,  and  will  inure  to  the  benefit  of  all 
creditors. 

In  Equity.    Motion  to  set  aside  order  overruling  demurrer  to  bill. 

For  a  statement  of  facts,  and  the  opinion  upon  the  demurrer,  see 
ai  Fbd.  Rep.  16. 

Milh  dc  Flitcraft,  for  complainants. 

John  D.Johnson  and  Smith  P.  Oalt,  for  defendants. 

Bbbweb,  J.,  (orally.)  In  the  case  of  Perry  against  Corby,  in  which 
the  demurrer  to  the  bill  was  overruled  by  me,  after  argument  last 
spring,  a  motion  was  made  to  set  aside  that  order,  and  the  question 
involved  was  heard  before  the  entire  bench.  That  question  is  whether 
a  conveyance  which  is  not  in  terms  and  according  to  the  old  technical 
definition. a  "voluntary  assignment  for  the  benefit  of  creditors,"  and 
yet  which  is  in  fact  a  conveyance  of  the  entire  property  of  the  in- 
solvent to  one  creditor,  is  within  the  purview  of  that  statute  of  Mis- 
souri which  provides  that  every  voluntary  assignment  for  the  benefit 
of  creditors  shall  inure  to  the  benefit  of  all  creditors.  My  own  views 
were  expressed  in  the  opinion  that  I  filed;  and  yet  in  the  decision 
I  followed  the  ruling  which  had  been  laid  down  by  my  predecessor  in 
office.  The  case  was  argued  before  Mr.  Justice  Milleb  and  the  en- 
tire bench,  and  I  am  authorized  by  Mr.  Justice  Milleb  to  say  that 
he  agrees  with  Judge  MoGbaby,  and  holds  that  such  a  transfer,  al- 
though there  is  technically  no  assignee,  so  long  as  it  is  made  of  the 
entire  property  of  the  insolvent,  and  is  not  a  mere  giving  of  security 
by  way  of  mortgage,  contemplating  payment  by  the  mortgagor  in  the 
future,  and  the  retention  of  possession  by  him,  comes  within  the 
scope  of  the  statute,  and  is  to  be  treated  as  an  assignment,  and  inures 
to  the  benefit  of  all  the  creditors. 

As  to  the  other  questions,  he  agrees  with  the  views  I  expressed. 
Therefore  the  motion  to  set  aside  the  order  overruling  the  demurrer 
will  be  denied. 

> Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  Bt  Loaia  bar. 
v.21p,no.ia — 47 
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Lafayette  Co.  and  others  v.  Neely  and  others. 
{Circuit  Court,  W.  D.  Tennessee.    October  6, 1884.) 

1.  Equity  Pbaoticb— Cobporations— Ninety-Foubth  Equity  Rule— Tenkbs- 

BEB  Code,  i§  1492-1497. 

Where  a  Tennessee  corporation  has  been  dissolved  by  a  foreclosare  sale  of 
its  franchises,  but  its  existence  is  continued  by  statutory  provision  for  a  term 
of  five  years,  during  which  suit  may  be  brought  in  its  name  to  vind  up  its 
affairs,  a  bill  by  stockholders  is  well  filed  under  the  ninety-fourth  equity  rule, 
if  it  appear  that  the  suit  is  not  a  collusive  one,  and  that  the  plaintiffs  have  ap- 
plied to  such  of  the  late  directors  as  they  can  reach  to  bring  the  suit,  and  they 
have  refused. 

2.  Same  Subject— Statutory  Receiver  under  Tennbbseb  Act,  1852,  c  161— 

Tennessee  Code,  §  1101. 

But  where  the  corporation  was  a  railroad  company,  indebted  to  the  state  for 
aid  under  the  internal  improvement  acts  of  1852,  and  was,  at  the  time  of  the 
dissolution,  in  the  hands  of  a  receiver  appointed  by  the  governor,  the  receiver 
was,  under  those  acts,  by  operation  of  law,  the  manager  of  the  company,  and 
the  proper  person  to  bring  suits  in  the  name  of  the  dissolved  corporation,  as 
required  by  the  Tennessee  Code ;  and  if  the  suit  be  against  the  receiver  himself 
to  call  him  to  account,  the  ninety-fourth  equity  rule  would  not  apply,  as  it 
would  be  unreasonable  to  ask  him  to  sue  himself.  The  stockholders,  there* 
fore,  may  proceed  in  their  individual  right  without  compliance  with  the  ninety- 
fourth  rule  in  that  respect. 

5.  Equity— Trusts— Right  op  Beneficiary  to  an  Account— Accountino  with 

Executive  Department. 

It  is  quite  a  matter  of  course  that  a  trustee  shall,  in  a  court  of  equity,  pass 
his  accounts  whenever  demanded  by  the  beneficiary;  and  he  cannot  escape  an 
account  by  showing  that  the  judgment  creditors  of  the  beneficiary  will  absorb 
the  fund,  or  that  he  is  a  statutory  receiver,  authorized  to  report  to  the  governor 
of  the  state,  to  whom  he  has  made  a  satisfactory  report.  An  act  of  the  legis> 
lature  conferring  exclusive  power  over  such  account  on  the  executive  depart- 
ment would  probably  be  unconstitutional. 

4.  Same  Subject — Unsatisfactory  Account. 

But  where  it  appears  that  the  beneficiary  has  not  been  injured  by  the  too 
general  statement  of  the  account,  and  a  failure  to  file  vouchers  in  the  executive 
department,  and  there  is  no  showing  of  false  or  fraudulent  conduct,  a  court  of 
equity  will  not,  for  the  mere  satisfaction  of  the  plaintiff,  require  the  receiver 
to  account  more  in  detail,  and  file  his  vouchers,  when  the  plaintiffs  have  been 
foreclosed  of  their  interest  in  the  fund  by  a  mortgage  sale. 

0.  Equity  PLEADiNt»&— General  Accusation  of  Fraud. 

Mere  epithet ic  accusations  of  fraud  will  not  suffice  in  equity  pleading,  but 
the  facts  must  be  stated  which  show  the  conduct  complained  of  to  bo  fraud- 
ulent. 

6.  Mortgagor  and  Mortgagee  —  Account  for  Rents  and  Profits  —  Fobs- 

closure  Sale — Right  of  Purchaser— Senior  and  Junior  Mortgages. 

Where  a  prior  mortgagee  is  in  possession,  and  pending  his  possession  there 
is  a  foreclosure  sale  under  a  subsequent  mortgage,  a  person  buying  the  prop- 
erty subject  to  the  prior  lien,  in  the  absence  of  any  agreement  or  other  circum- 
stance fixing  the  amount  of  the  incumbrance,  is  entitled  to  an  account  with 
the  senior  mortgagor  to  ascertain  the  amount  due  to  him  at  the  time  of  the 
sale  from  the  mortgagee,  and  his  bid,  presumably,  included  only  the  amount 
found  due  on  that  accounting. 

7.  Same  Subject— Credits  Allowed— Permanent  Improybmentb. 

On  such  accounting  the  senior  mortgagee  will  be  allowed  credits  for  all  per- 
manent improvements  and  necessary  expenditures  during  his  possession,  and 
all  incumbrances  paid  before  the  sale. 

8.  Same  Subject  —  Railroads  —  Tennessee  Internal  Imfroyembnt  Acts  o? 

1852— Tennessee  Code,  $  1101— State  Rbceiybr. 

This  principle  applies  to  a  receiver  in  possession  of  a  railroad  under  the 
Tennessee  internal  improvement  acts  of  1852,  (Code,  i  1101,]  during  whose 
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possession  the  road  is  sold  at  the  suit  of  its  own  mortgage  hondholders,  and  the 
equity  of  the  purchasers  to  the  accumulated  earnings  in  his  hands  is  paramount 
to  that  of  the  stockholders  and  creditors,  and  the  bill  of  the  latter  for  an  ac- 
count will  be  dismissed. 
9.  Same  Subject— Tennbssee  Raii.road  Liquidation  Act  op  1869,  e.  38. 

This  principle  of  the  general  law  of  the  relation  of  the  parties  is  strengthf^ned 
bv  the  liquidation  act  of  1869,  e.  38,  under  which  the  purchasers,  by  consent  of 
plaintiffs,  liquidated  the  company's  debt  to  the  state  on  the  express  condition 
that  the  purcliasers  should  be  substituted  to  the  lien  of  the  state  upon  the  earn- 
ings in  the  receiver's  hands.  The  plaintiffs  cannot  now  repudiate  that  agree- 
ment by  diverting  the  fund  to  the  payment  of  other  debts,  or  by  distribution 
of  it  among  the  stockholders. 

In  Equity. 

Harry  M.  Hill  and  Humes  dt  Poston,  for  plaintiffs. 

E.  C.  Walthall,  Wright  d  Folkes,  and  James  Fentress,  for  defend- 
ants. 

Hammond,  J.  The  objection  that  this  bill  does  not  show  conform- 
ity to  the  ninety-foarth  equity  rule  cannot,  I  think,  be  maintained. 
The  bill  was  filed  April  1,  1882,  and  if  we  date  the  alleged  dissolu- 
tion of  the  corporation  at  tiie  time  of  the  foreclosure  sale  on  August 
27,  1877,  which  is  the  very  earliest  date  at  which  it  can  be  said  to 
have  been  dissolved,  the  suit  was  commenced  within  the  five  years 
allowed  by  our  statutes  for  a  dissolved  corporation  to  bring  suits  in 
its  corporate  name,  notwithstanding  the  dissolution.  Tenn.  Code, 
1492-1497 ;  Rogersville  d  Jefferson  R.  R.  v.  Kyle,  9  Lea,  691 ;  KeUey  v. 
Mississippi  Cent.  R.  Co.  2  Flippin,  581 ;  S.  C.  10  Cent.  Law  J.  286; 
S.  C.  1  Fed.  Bep.  564.  But  if  a  later  date  be  fixed,  such  as  the  con- 
firmation of  the  sale  or  the  final  decree  in  the  foreclosure  suit,  which 
would  bring  the  date  of  the  suit  beyond  the  five  years  of  the  statute, 
it  is  clear  the  ninety-fourth  equity  rule  does  not  apply,  if  it  be  con- 
ceded that  it  applies  during  the  five  years  to  a  dissolved  corporation 
with  continuing  power  to  sue  under  the  peculiar  features  of  the  above- 
cited  Tennessee  statutes,  as  to  which  I  express  no  opinion.  The  rule 
does  not,  in  terms,  include  a  dissolved  corporation,  (Jones,  Bules, 
151,)  and  it  seems  settled  that  the  dissolution  of  a  corporation,  and 
its  inability  to  proceed  by  suit,  does  not  deprive  the  shareholders  of  a 
remedy  in  their  own  name  in  a  court  of  equity.  Rogersville,  etc.,  R.  R. 
V.  Kyle,  supra,  at  p.  698;  Shields  v.  Ohio,  95  U.  S.  819,  824;  Bacon 
V.  Robertson,  18  How.  480 ;  Lum  v.  Robertson,  6  Wall.  277.  Of  course, 
when  the  functions  of  the  directors,  managers,  and  shareholders  have 
closed  by  dissolution,  they  no  longer  occupy  that  relation,  and  it  is 
in  their  own  right  as  individuals  that  the  shareholders  milst  seek 
redress.  It  cannot  be,  therefore,  that  in  such  a  case  the  ninety-fourth 
rule  was  intended  to  operate.  Greenwood  v.  Freight  Co.  105  U.  S.  13, 
16.  Conceding,  however,  that  the  rule  extends  to  a  Tennessee  cor- 
poration during  the  five  years  of  posthumous  existence  granted  to  it  bj 
the  state  statutes,  the  amendment  shows  that  the  plaintiffs  have  dona 
everything  that  they  could  reasonably  be  required  to  do,  under  the  ex- 
isting circumstances,  to  comply  with  the  rule.     Affidavit  is  made  that 
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plaintiffs  were  shareholders  at  the  time  of  the  transaction,  and  that 
the  suit  is  not  a  collusive  one  to  confer  on  a  coart  of  the  United  States 
jurisdiction  of  a  case  of  which  otherwise  it  would  have  no  cognizance, 
which  manifestly,  without  the  affidavit,  it  is  not;  and,  after  all,  this 
is  the  main  requirement  of  the  rule,  if  not  its  chief  object,  and  the 
only  one  in  the  power  of  the  court  to  accomplish  by  a  rule  of  practice; 
for,  it  cannot  be  assumed  that  the  court  intended  to  or  could,  under  a 
power  to  prescribe  rules  of  practice,  impose  limitations  on  the  juris- 
diction on  the  federal  courts  not  imposed  by  any  act  of  congress. 
The  rule  should  not,  at  least,  be  so  construed  until  the  supreme  court 
itself  has  affirmed  the  power  to  do  this.  The  cases  upon  which  the 
rule  is  predicated  explain  its  meaning,  and  they  do  not  require  im« 
possibilities  on  the  part  of  a  shareholder.  In  the  leading  case  of 
Hawes  v.  Oakland,  104  U.  8.  450,  461,  where  the  required  efforts  to 
secure  corporate  action  are  described,  it  is  said  that  the  plaintiff  may 
"show  a  case,  if  this  be  not  done,  where  it  could  not  be  done,  or  it 
was  not  reasonable  to  require  it;"  and  the  'Hotal  destruction  of  the 
corporate  existence  and  the  annihilation  of  all  corporate  powers"  con- 
stitute an  acknowledged  exception  to  the  rule.  Oreenwood  v.  Freight 
Co.,  supra.  See,  also,  Detroit  v.  Dean,  106  U.  S.  537;  S.  C.  1  Sup. 
Ct-  Eep.  560;  Hay  den  v.  Manning,  Id.  586;  S.  C.  1  Sup.  Ct.  Rep. 
617;  and  Dimpfel  v.  Ohio  db  M.  Ry.  Co.  110  U.  S.  209,  S.  C.  3  Sup. 
Gt.  Bep.  573,  for  a  further  elucidation  of  the  principles  upon  which 
the  rule  is  founded. 

Now,  by  the  Tennessee  Code,  "the  managers  of  the  business  of 
such  corporation  at  the  time  of  its  dissolution,  by  whatever  name 
known,  are  the  trustees  of  the  stockholders  and  creditors,"  authorized 
by  these  statutes  to  settle  its  affairs  and  "sue  for  and  recover  the 
debts  and  property  of  such  dissolved  corporation  in  its  corporate 
name."     Tenn.  Code,  §§  1494,  1495. 

The  principal  defendant,  Neely,  was  himself,  at  the  time  of  the 
dissolution  of  this  corporation,  the  statutory  receiver  appointed  by 
the  governor  under  the  act  of  February  11,  1852,  c.  151,  §  5,  p. 
207,  (Code,  §  1101,)  "to  take  possession  and  control  of  said  railroad 
and  all  the  assets  thereof,  and  manage  the  same,  etc.,  and  to  con« 
tinue  in  possession  of  said  road,  fixtures,  and  equipments,  and  run 
the  same,  and  manage  the  entire  road"  until  the  debt  to  the  state  was 
paid.  State  y.  E.  dt  K.  R.  R,  Q  Lea,  353,  355 ;  Erurin  v.  Davenport, 
9  Heisk.  44.  If  this  was  not  the  "annihilation  of  all  corporate  pow- 
ers," it  certainly  did,  in  fact,  as  appears  by  this  bill,  paralyze  those 
corporate  powers;  for  the  road  was  surrendered  by  him  to  the  pur- 
chasers under  the  foreclosure  sale,  he  accounted  only  to  the  gov- 
ernor or  these  purchasers,  and  the  directors  or  stockholders  have  not 
since  attempted  any  corporate  action  or  kept  up  any  corporate  or- 
ganization. Either  Neely  was  himself  the  person  to  whom,  under 
this  rule  and  these  state  statutes,  application  should  have  been  made 
to  bring  this  suit  in  the  corporate  name^ — which  were  a  vain  thing  to 
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do^  and  it  is  unreasonable  to  ask  it, — or  no  such  application  could, 
under  the  terms  of  the  statute,  be  made  at  all.  The  directors  and 
stockholders  were,  by  the  statutes,  superseded  or  deprived  of  their 
power,  and  under  the  law  it  has  never  been  restored  to  them.  -Br-' 
win  V.  Davenport,  supra.  Furthermore,  the  amended  bill  alleges  that 
the  plaintiffs  have  applied  to  such  of  the  directors  as  they  could  find 
to  take  corporate  action  in  this  matter;  but  that  they  are  scattered 
throughout  the  country,  and  have  apparently  abandoned  all  their 
functions  and  refused  to  act.  Having  made  all  stockholders  who 
choose  to  come  in  parties,  it  would  seem,  under  the  circumstances,  un- 
reasonable to  require  that  corporate  action  should  be  sought  through 
application  to  them.  The  bill  does  not  with  sufficient  precision  name 
the  directors  to  whom  application  was  made,  nor  show  in  detail  the 
efforts  to  comply  with  the  rule  in  that  regard,  as  it  should  have  done; 
but,  under  the  facts  disclosed,  I  am  of  opinion  that  the  plaintiffs  have 
done  the  best  they  could,  and  for  the  reasons  stated  overrule  that 
ground  of  demurrer. 

The  plaintiffs  insist  that  at  all  events  the  corporation  was,  and 
now  they  are,  entitled  to  an  account  against  their  trustee,  this  stat- 
utory receiver  of  their  property.  Certainly  I  have  been  unable  to 
find  any  case  where  the  trustee  can  refuse  to  account  because  the 
beneficiary  would  get  nothing  if  an  account  were  had,  by  reason  of 
his  inability  to  respond,  which  is  not  set  up  here,  however,  or  any 
other  reason,  such  as  that  there  are  judgments  against  the  beneficiary 
which  would  absorb  the  products  of  the  account,  as  has  been  stated 
is  the  case  here,  inasmuch  as  there  is  an  immense  amount  of  the 
mortgage  debt  unpaid,  for  which  there  is  a  judgment  of  this  court  still 
unsatisfied.  The  valueless  character  of  such  litigation  is  set  out  in 
Baylisa  v.  Lafayette,  etc.,  Ry.  8  Biss.  198,  but  evidently  the  court  hesi- 
tated to  dismiss  the  application,  and  was  content  to  advise  the  par- 
ties that  if  the  litigation  should  be  fruitless,  there  was  no  practical 
value  in  it.  I  cannot  assent  to  the  doctrine  that  a  trustee  may  thus 
escape  an  account,  any  more  than  that  a  court  should  refuse  a  judg- 
ment because  it  appeared  that  the  execution  would  be  returned  nuUa 
bona.  An  account  against  a  trustee  is  almost  always  a  matter  of 
course.  Pulliam  v.  PuUianif  10  Fed.  Rep.  23,  26.  It  will,  however, 
only  be  granted  at  the  suit  of  one  having  a  right  to  the  fund  of  which 
an  account  is  asked.  Neither  can  the  fact  that  the  defendant  ac- 
counted with  the  governor,  and  received  his  commendation  for  the 
faithful  discharge  of  a  trust,  assuming  that  we  take  judicial  notice  of 
the  executive  action  in  this  regard,  avail  him  as  a  defense.  The  act 
of  1852,  under  which  he  held  his  trust,  does  not  make  the  executive 
department  the  exclusive  arbiter  of  this  trust,  nor  authorize  it  to  ac- 
quit the  trustee  of  all  liability  by  approving  his  accounts.  There 
seems  to  be  no  intention  to  deprive  the  courts  of  their  powers  in  such 
matters,  and  the  remedy  on  the  bond  of  the  receiver  can  only  be  con- 
current with  that  of  compelling  a  settlement  through  the  medium  of 
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a  court  of  equity.  If  the  aet  undertook  to  inyest  the  executive  de- 
partment with  exclusive  power  over  the  accounts  of  this  receiver,  it 
is,  on  well-settled  principles,  probable  that  the  courts  would  pro- 
nounce it  unconstitutional.  Jones  v.  Perry ,  10  Yerg.  59;  Cooley, 
Const.  Lim.  87-114,  392. 

Other  objections  to  the  bill  have  been  taken,  by  the  demurrer  and 
in  argument,  which,  for  the  present,  at  least,  we  will  pass,  and  come 
to  the  substantial  controversy  between  these  parties  upon  this  de- 
murrer; and  that  is,  the  contention  that  the  facts  disclosed  by  the 
bill  show  that  the  plaintiffs  have  really  no  interest  in  the  funds  for 
which  they  allege  the  defendants  are  liable.  Why  take  this  acconnt, 
say  the  defendants,  when  it  appears  that,  as  between  the  plaintiffs 
and  the  foreclosure  purchasers,  the  funds  in  the  hands  of  the  receiver 
were  the  property  of  those  purchasers  ?  They  insist  that  it  is  not 
pretended  that  he  withholds  them,  or  has  appropriated  them  to  his 
own  use,  but  only  that  he  has  improperly  turned  them  over  to  those 
purchasers,  and  that,  even  if  he  still  retains  them,  they  do  not  be- 
long to  the  plaintiffs.  If  this  be  so,  undoubtedly  this  bill  should  be 
dismissed.  But  there  is  some  difSculty  in  determining  it  upon  de- 
murrer, by  reason  of  the  somewhat  meager  and  indefinite  statements 
of  the  bill  as  to  the  precise  facts  of  the  case,  though  both  parties 
seem  desirous  of  having  the  question  determined,  and  have  endeav- 
ored, by  amendment,  to  make  the  bill  more  definite. 

Generally,  the  facts  are  that  this  railroad  having  been  constructed 
under  the  internal  improvement  laws  of  Tennessee,  more  particularly 
considered  in  the  case  of  Stevens  v.  L.  dt  N.  R.  R.  3  Fed.  Bep.  673; 
State  V.  E.  dt  K.  R.  R.  6  Lea,  supra,  and  Rogersville  dt  J.  R.  R,  v.  Kyle, 
9  Lea,  supra,  the  state  held  a  statutory  lien  for  the  aid  extended  to  it, 
paramount  to  all  other  liens  whatever.  Being  in  default  for  the  in- 
terest and  sinking  fund  due,  under  those  laws,  upon  the  state  bonds 
it  had  received,  the  defendant  Neely  was,  by  the  governor,  appointed 
receiver  to  take  charge  of  the  road,  and  discharge  the  duties  required 
by  those  acts  of  the  legislature.  While  he  was  so  in  control  of  the 
road,  it  was  sold  by  a  decree  of  this  court,  under  a  foreclosure  suit, 
to  satisfy  a  very  large  mortgage  debt,  subordinate  to  the  lien  of  the 
state  for  its  debt.  By  the  statutes  and  the  decree,  this  sale  was 
cum  onere,  and  the  purchasers  took  the  title  subject  to  the  debt  due  the 
state.  The  purchasers  organized  a  corporation,  which,  under  author- 
ity of  law,  by  subsequent  consolidation  and  changes  of  name,  became 
the  present  Illinois  Central  Bailroad  Company,  a  defendant  to  this 
bill.  These  purchasers  liquidated  the  debt  due  the  state  by  paying 
it  off,  principal  and  interest;  how,  does  not  precisely  appear  by  the 
bill,  except  that  it  was  done  by  buying  the  bonds  of  the  state  secured 
by  its  lien,  which  were  paid  in  and  canceled,  the  bonds  being  pur- 
chased at  a  heavy  discount.  But  it  is  seemingly  agreed  in  argument 
that  they  did  this  by  taking  advantage  of  the  act  of  February  S5, 
1869,  c.  38,  p.  50,  which  permitted  any  railroad  company  to  pay  the 
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principal  of  the  debt  for  which  it  was  liable  to  the  state,  in  any  bonds 
of  the  state,  for  an  equal  amount,  and  authorized  it  to  issue  its  own 
bonds  to  raise  the  money,  which  were  to  be  secured  by  substituting 
these  new  bonds  to  the  lien  of  the  state  in  all  respects.  Also,  any 
other  person  or  corporation,  with  the  consent  of  the  railroad  com- 
pany itself,  was  authorized  to  pay  the  debt,  issue  its  substituted  bonds, 
and  likewise  be  subrogated  to  the  lien  of  the  state.  At  the  time  of 
this  liquidation  of  the  debt  due  the  state,  it  appears  by  the  bill,  as 
amended,  that  Neely  was  still  in  possession  as  receiver,  and  did  not 
surrender  the  road  to  the  purchasers  until,  in  addition  to  the  princi- 
pal debt,  they  had  paid  to  the  state  the  sum  of  $94,234,  past-due  in- 
terest, accrued  and  not  paid  by  him  as  receiver.  This  payment,  and 
the  $1,119,000  of  principal  due,  constituted  the  sum  paid  by  the 
purchasers  to  the  state,  and  thereupon  the  receiver  surrendered  the 
road  and  all  the  assets  and  property  in  his  hands  to  the  purchasers. 
These  figures  may  not  be  exactly  accurate,  but  they  serve  to  indicate 
the  facts  involved  in  the  controversy.  They  are  taken  from  the  state- 
ments of  the  amended  bill,  which  also  refers  to  the  answer  of  Neely 
accompanying  his  demurrer,  and  adopts  certain  paragraphs  thereof, 
from  which  it  will  probably  appear  that,  after  deducting  certain  taxes 
paid,  the  correct  amount  of  accrued  interest  paid  by  the  purchasers 
was  $85,811.27.  It  does  not  appear  what,  if  anything,  was  due  on 
account  of  the  sinking  fund.  Neely  made  his  report  to  the  comp- 
troller stating  the  amount  of  his  receipts  and  disbursements;  but 
complaint  is  made  by  the  bill  that  he  does  not  go  sufficiently  into 
detail,  and  that  he  files  no  vouchers  with  his  report.  This  report  is 
exhibited  with  the  bill,  which  avers  that  Neely  had  on  hand,  as  shown 
by  the  report,  about  $25,000  cash,  and  iron  rails  of  about  the  value 
of  $36,000,  which  he  turned  over  to  the  purchasers.  It  further  al- 
leges that,  well  knowing  that  the  company  was  insolvent,  and  that 
very  soon  the  road  would  be  sold,  Neely  used  the  funds  in  his  hands 
very  largely  for  making  "permanent  improvements  not  necessary  for 
the  operation  of  the  road,  and  not  coming  within  the  designation  of 
necessary  repairs, — among  other  things,  substituting  steel  for  iron 
rails, — and  that,  knowing  they  could  not  be  used,  he  invested  in  rails 
which  were  not  placed  on  the  track,  but  wrongfully  turned  over  to 
the  purchasers."  In  other  words,  the  bill  charges  generally  that 
Neely  coUusively  improved  the  road  out  of  the  earnings  for  the  ben- 
efit of  anticipated  purchasers,  and  seeks  to  hold  him  liable  for  these 
unnecessary  improvements.  The  report  itself,  exhibited  with  the 
bill,  shows  that  Neely,  during  the  20  months  he  held  the  road,  re- 
ceived of  its  earnings  $802,241.52,  and  paid  out  in  "operating  ex- 
penses" $570,303.18,  and  in  "extraordinary  expenses,"  $66,663.03, 
and  to  the  state  on  account  of  interest  due,  $110,000.  This  left  in 
his  hands,  after  adding  the  value  of  fuel  and  supplies,  on  hand  to  the 
amount  of  $49,801.28,  a  sum  aggregating  $105,075.77.  Against 
this  he  states  that  there  was  due  from  him  on  his  pay-rolls  the  sum 
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of  $32,409.35,  for  balances  on  supply  bills,  $34^887.59,  and  for  bal- 
ances due  ''on  new  rails  purchased  and  being  delivered,"  $34,000,  | 
leaving  "an  apparent  net  profit"  of  $3,778.83,  which,  he  says,  would  ' 
be  overbalanced  by  claims  set  up  for  damages  for  killing  stock,  etc. 
He  further  states  in  his  report  that  the  road  having  been  sold,  and 
the  purchasers  having  satisfactorily  liquidated  the  debt  due  the  state, 
he  transferred  the  property  to  them  on  November  28, 1877,  "together 
with  all  assets  in  my  hands,  they  assuming  all  my  indebtedness  as 
ascertained  and  adjusted,  which  they  are  paying  promptly."  He 
further  explains  that  when  be  got  the  road  in  March,  1876,  it  was  in 
a  very  dilapidated  condition,  and  that,  in  order  to  make  it  earn  the 
money  due  the  state,  he  found  it  necessary  to  make  "permanent  im- 
provements," and  that  he  had  put  it  in  "first-class  condition." 

It  is  not  averred  in  the  bill  (except  in  a  general  charge  "that  he 
has  received  and  has  never  accounted  for  many  thousands  of  dollars 
of  said  funds")  that  Neely  received  more  or  expended  less  than  he 
reports  to  have  done,  and  it  is  frankly  conceded  in  argument  that  he 
is  not  accused  of  falsely  stating  this  account.  But  it  is  insisted  that 
he  should  have  accounted,  and  should  now  be  required  to  account 
more  in  detail  and  to  file  his  vouchers.  MaQifestly,  in  equity  plead- 
ings, general  accusations  of  fraud  and  collusion  are  ineffective.  1 
Daniell,  Ch.  Pr.  (5th  Ed.)  324,  and  notes;  Riley  v,  Lyons,  11  Heisk. 
251 ;  Whitthorne  v.  St.  Louis  M.  L  Go.  3  Tenn.  Ch.  147.  The  pleader 
should  state  the  facts,  and  not  formulate  mere  epithetic  "charges." 
And  it  has  been  recently  decided  that  the  same  rule  applies  at  law. 
Hazard  v.  Oriswold,  21  Fed.  Ebp.  178.  If  the  facts  are  not  to  be 
ascertained  by  diligence,  because  of  some  obstruction,  or  if  the  evi- 
dence of  them  is  in  possession  of  the  other  side,  this  should  be  made 
to  appear,  with  technical  averments  showing  the  necessity  for  discov- 
ery, where  that  is  wanted ;  but  a  court  cannot  sustain  a  bill  upon 
mere  denunciatory  statements  of  the  plaintiff's  suspiciops  or  belief. 
The  best  pleadings  are  those  which  state  the  inculpatory  facts  that 
carry  with  them  their  own  conviction  of  the  fraud,  and  by  which  the 
wrong-doing  appears,  without  much  necessity  for  characterizing  it  as 
such.     Shepherd  v.  Shepherd,  12  Heisk.  276. 

This  report  evidently  is  subject  to  the  complaint  that  it  does  not 
state  the  accounts  properly  supported  by  vouchers;  and,  other  ques- 
tions aside,  it  would  not  satisfy  a  court  of  equity;  but  it  was  not  in- 
tended as  an  accounting  in  the  strict  sense,  but  only  as  a  report  of 
the  receiver  to  the  accounting  officer,  who  should  unquestionably,  if 
he  did  his  duty  as  such,  have  more  thoroughly  inspected  and  audited 
these  transactions  of  an  agent  of  the  state,  in  which  others  than  the 
state  had  an  interest ;  and  the  complaints  of  the  bill  against  the  ex- 
ecutive officers,  if  true,  are  well  founded,  and  show  neglect  of  the  plain- 
tiffs' rights  in  the  premises.  And  here  I  have  hesitated  whether  or 
not  a  court  of  equity  should  not,  for  the  mere  satisfaction  of  complain- 
ants, require  this  receiver  to  pass  his  accounts  in  such  a  way  that 
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they  oould  see  in  detaQ  what  he  had  done  while  in  charge  of  their 
property.  Bat  a  court  of  equity  must  be  able  to  see  that  there  has 
been  such  a  failure  of  the  trustee  in  his  duty  to  keep  and  exhibit  his 
accounts  that  the  plaintiffs  have  been  injured,  and  there  is  no  such 
showing  by  this  bill.  Non  constat  that  Neely  did  not  keep  accurate 
and  detailed  accounts  of  his  doings,  which  are  open  to  the  inspection 
of  plaintiffs  upon  their  demand,  nor  that  they  oould  not  from  this 
source  obtain  all  the  information  they  need  to  determine  whether  he 
has  falsely  stated  them.  And  when  in  argument  it  is  conceded  that 
plaintiffs  have  no  information  that  he  has  falsely  stated  them,  it  would 
seem  unnecessary  to  take  an  account  merely  to  satisfy  them  that  the 
statements  in  this  report  were  true. 

We  come,  then,  to  the  consideration  of  the  questions  growing  out  of 
the  above-stated  facts,  which  involve  the  substantial  merits  of  4his 
.  controversy.  For  the  plaintiffs  it  is  contended  with  earnestness  and 
force  that,  inasmuch  as  the  mortgage  for  the  bonded  debt  of  the 
company  which  was  foreclosed  did  not  include  the  earnings  of  the 
road,  those  accumulated  in  Neely's  hands  did  not  pass  to  the  mort- 
gagee or  the  purchaser,  and  when  the  sale  took  place,  subject  to  a 
prior  lien,  the  purchaser  so  regulated  his  bid  as  to  obtain  the  prop- 
erty at  a  price  which  would  enable  him  to  discharge  the  prior  lien 
and  give  that  sum  for  it.  In  other  words,  that  in  buying  the  prop- 
erty subject  to  the  prior  lien  these  purchasers  assumed  that  debt, 
expected  to  pay  it,  and  put  their  price  accordingly,  and  now  have  no 
equity  to  demand  that,  as  between  them,  the  other  property  of  the 
mortgagor  shall  be  applied  to  ease  their  burden  by  paying  the  debt 
which  they  are  equitably  bound  to  pay  out  of  their  own  means.  For 
this  principle  the  main  case  relied  on  is  that  of  Pickett  v.  Merchants^ 
Bank,  32  Ark.  846,  which,  so  far  as  relates  to  this  question,  was  a 
suit  by  the  mortgagor  against  the  mortgagee  to  overhaul  a  bank  ac- 
count for  usury.  There  had  been  a  sale  of  the  mortgage  property, 
and  it  had  been  purchased  by  the  mortgagee  under  an  agreement  be- 
tween the  parties  as  to  the  application  of  the  proceeds  of  sale  to  cer- 
tain prior  incumbrances  and  then  to  the  mortgagee's  own  debt.  But 
there  was  an  incumbrance  for  delinquent  and  unpaid  taxes,  paid  by 
the  mortgagee  after  the  sale,  which  had  not. been  included  in  the 
agreement,  and  when  the  mortgagee  was  about  to  enforce  his  lien 
upon  other  lands  for  the  balance  due,  the  controversy  arose  as  to  the 
true  amount  of  that  balance.  It  was  held  that  the  mortgagee  had 
purchased  cum  onere,  and  was  not  entitled  to  a  credit  for  the  taxes 
paid.  ''When  the  warehouse  property  was  sold,"  says  the  court,  "it 
was  incumbered  with  unpaid  taxes,  and,  as  we  presume,  was  pur- 
chased for  less  on  that  account."  Other  authorities  are  cited  for  this 
position,  but  it  is  not  necessary  to  cite  them  here,  as  the  court,  for  the 
purposes  of  this  decision,  fully  concedes  the  force  of  the  position. 

On  the  other  hand,  it  is  insisted  that  when  a  junior  mortgagee 
purchases  under  a  foreclosure  sale  the  mortgagor's  equity  of  redemp* 
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tioD,  he  is  entitled,  as  against  a  senior  mortgagee  in  possession,  to 
the  same  account  of  rents  and  profits  that  the  mortgagor  coold  have 
had.  This  seems,  also,  to  be  well  settled  by  authority.  There  is 
sometimes  much  difficulty  in  the  application  of  the  rule,  because  the 
peculiar  faojts  of  the  case  leave  it  uncertain  where  the  rents  and  prof- 
its of  mortgaged  premises  belong,  notwithstanding  the  possession  of 
the  mortgagee ;  and  sometimes,  by  the  agreement  of  the  parties,  or 
other  like  intervening  circumstances,  the  rule  which  ordinarily  ob- 
tains is  displaced.  Indeed,  the  local  law  of  the  state  often  interferes 
to  regulate  the  incidents  of  the  mortgage,  and  afFects  this  as  well  as 
other  rules  governing  the  relation  of  mortgagor  and  mortgagee.  Mr. 
Pomeroy  has  very  ably  shown  how  the  law  of  mortgages  has  been 
thus  changed  in  many  of  its  incidents  by  local  law.  Pom.  Eq.  §§ 
73,  74, 162, 163,  1179-1191.  Making  allowances,  however,  for  such 
deviations,  the  rule  contended  for  by  the  defendants  is  well  etstab* 
lished.  Harrison  v.  Wyse,  24  Conn.  1;  Kellogg  v.  Rockwell,  19  Conn. 
446;  Ckilds  v.  Childs,  10  Ohio  St.  339;  2  Jones,  Mortg.  1070-1085. 
I  do  not  find  any  Tennessee  case  in  which  the  point  has  been  con- 
sidered, but  generally  in  this  state  the  ordinary  law  governing  the 
relation  of  mortgagor  and  mortgagee  in  a  court  of  equity  prevails. 
Henshaw  v.  WelU,  9  Humph.  668;  Vance  v.  Johnson,  10  Humph. 
214;  Bidwell  v.  Paid,  6  Baxt.  693;  1  Meigs,  Dig.  (2d  Ed.)  §  527, 
subsecs.  7,  9, 10;  3  Meigs,  Dig.  (2d  Ed.)  §§  1984,  1987;  1  Pom.  Eq. 
§  163 ;  3  Pom.  Eq.  §  1187,  p.  158.  In  an  account  between  the  mort-  . 
gagor  and  mortgagee,  the  mortgagee  in  possession,  while  accounting 
for  rents,  is  credited  with  permanent  improvements,  necessary  ex- 
penditures, taxes,  insurance,  and  prior  incumbrances  paid  by  him. 
Leiper  v.  Ransom,  2  Cold.  511,  514;  Bradford  v.  Cherry,  1  Cold.  60; 
Kellogg  v.  Rockwell,  supra. 

But  these  two  propositions  of  the  plaintiffs  and  defendants,  respect- 
ively, are  not  antagonistic  to  each  other.  While  the  purchaser  buys 
the  property  cum  onere,  unless  there  is  something  in  the  agreement 
of  the  parties,  as  in  Bank  of  U.  S.  v.  Peter,  13  Pet.  123,  and  Belcher 
y.  Wickersham,  9  Baxt.  Ill,  or  some  other  attending  circumstance  to 
control  it,  he  only  agrees  to  pay  what  is  due  to  the  prior  mortgagee 
on  a  proper  accounting  with  the  mortgagor  at  the  time  of  his  pur- 
chase. Presumably,  that  is  the  sum  he  takes  into  his  calculations 
when  he  makes  his  bid,  and  not  a  larger  sum  which  may  apparently 
be  due;  unless,  as  before  stated,  the  amount  is  fixed  beforehand,  in 
which  event  that  is  the  sum  he  must  pay  at  all  hazards.  Assuming, 
then,  that  these  purchasers  bought  the  equity  of  redemption  at  the 
foreclosure  sale,  as  we  must  if  it  was  a  foreclosure  sale  strictly  con- 
sidered, and  that  our  statutory  redemption  has  been  by  the  decree 
barred,  or  has  lapsed  by  the  long  time  over  the  statutory  two  years 
allowed  for  redemption  which  have  passed  since  the  sale  in  August, 
1877,  it  is  the  purchasers  who  are  entitled  to  this  account  and  the 
proceeds  of  it,  and  not  the  original  mortgagor.     In  the  Arkansas  case 
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relied  on  by  the  plaintiffs  the  tax  incumbrance  had  been  overlooked 
by  the  purchaser,  and  on  the  principle  that  he  had  bought  cum  onere, 
he  had  that  incumbrance  to  pay,  as  these  purchasers  did  the  debt  of 
plaintiffs'  company  to  the  state.  But  surely,  in  that  case,  if  there 
had  been  a  dispute  about  the  amount  of  the  taxes  due  on  the  ware- 
house, and  it  had  been  made  to  appear  that  by  payments  made  by 
the  mortgagor  the  amount  of  taxes  was  only,  say,  $1,000,  instead  of 
the  $2,473,  the  difference  would  have  inured  to  the  benefit  of  the 
purchaser,  and  not  to  the  mortgagor,  by  requiring  the  purchaser  to 
pay  to  him  the  balance  of  $1,473.  If,  indeed,  the  parties  had  agreed 
before  the  sale  that  the  larger  amount  of  taxes  was  due,  and  the  bid- 
ding had  been  predicated  on  that  understanding,  but  subsequently  it 
was  found  to  be  less  that  was  paid  to  the  tax  collector,  the  difference 
would  belong  to  the  mortgagor,  to  be  paid  to  him  or  credited  on  the 
mortgage  debt;  but  this  bill  has  no  feature  like  that,  and  such  a 
claim  could  not  be  set  up  here. 

It  is  not  necessary,  if  this  be  a  correct  view  of  the  equities  of  the 
parties,  to  say  more  than  that  the  result  is  that  plaintiffs  show  no 
such  interest  in  the  fund  alleged  to  be  due  as  entitles  them  to  the 
account  they  seek,  and  consequently  the  demurrer  should  be  sus- 
tained, and  the  bill  dismissed  for  want  of  equity  on  the  face  of  it. 
But,  if  we  look  at  the  equities  of  the  parties  in  a  broader  view,  the 
same  judgment  must  be  reached.  Evidently,  after  paying  out  of  the 
funds  in  his  hands  the  balances  due  by  him  for  expenditures  that 
will  not  be  disputed,  the  receiver  should  have  paid  the  remainder  of 
the  fund  to  the  state  on  its  claims  for  over-due  interest  and  sinking 
fund.  Instead  of  doing  this  he  used  the  money  to  improve  plaintiffs' 
property,  and  presumably  they  got  the  benefit  of  it  in  a  higher  price, 
and  consequent  greater  reduction  of  their  mortgage  debt.  How  can 
they  complain  at  this  ?  Again,  the  receiver  having  allowed  the  in- 
terest claim  of  the  state  to  remain  unpaid  to,  at  least,  $85,000,  and, 
perhaps,  counting  the  sinking  fund,  largely  more,  these  purchasers 
have  paid  it  in  order  to  relieve  their  property  of  the  lien  for  it.  Now, 
upon  the  plainest  principles  of  subrogation,  as  between  the  mortgagor 
and  these  purchasers  and  this  receiver,  whatever  be  held  in  cash,  or 
was  liable  for  by  improper  management,  was  a  fund  primarily  liable 
(and  known  to  be  such  by  the  purchasers  when  they  made  their  bid) 
for  payment  of  the  accumulated  interest  and  sinking  fund,  and  they 
are  entitled  to  have  it  so  applied.  The  authorities  already  cited  es- 
tablish- this.  The  mortgagor  would  be  only  entitled  to  the  surplus, 
and  it  is  plain  there  could  be  no  surplus  in  this  case  on  the  facts 
already  stated. 

Now,  this  fund  has  been  so  applied,  on  an  agreement  between  the 
state,  the  purchasers,  and  the  receiver,  by  his  turning  over  the  assets 
in  his  hands,  and  they  paying  the  interest ;  and  it  is  quite  manifest 
that  they  have  not  received  more  than  was  due  after  paying  the 
charges  on  the  fund.     That  the  receiver  expended  some  of  the  money 
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in  improvements  that  were  permanent,  and  rails  that  were  delivered 
but  not  fully  paid  for,  cannot,  as  before  intimated,  be  a  cause  of  com- 
plaint, if  it  enhanced  the  value  of  the  property.  Bat  more  than  this, 
he  was,  by  the  general  law  and  the  statutes  under  which  he  acted, 
invested  with  plenary  powers  in  the  matter  of  managing  the  road; 
and,  as  it  appears,  this  117  miles  was  only  a  link  in  a  great  line  of 
transportation,  he  could  not  earn  sufficient  money  to  pay  the  interest 
unless  he  did  improve  it;  and  it  is  certain  that  this  policy  was  the 
best  for  the  state,  whose  claims,  under  the  statute  he  was  executing, 
were  paramount  in  importance  to  any  interest  of  the  stockholders. 
He  may  have  known  that  the  company  was  hopelessly  bankrupt,  and 
that  the  road  must  pass  into  other  hands;  but  the  interests  of  the 
state  were  his  chief  concern,  and  this  consideration  should  have  had 
no  influence  with  him.  He  was  not  bound,  as  the  plaintiffs  seem  to 
think,  to  withhold  all  expenditures  for  improvements  which  would 
increase  his  earnings,  because  it  was  more  desirable  to  them  that  he 
should  reserve  the  money  for  the  other  uses  of  the  bankrupt  owners. 
They  have  received  the  full  benefit  of  the  earnings  in  their  payment 
of  the  interest  debt  to  the  state,  for  which  they  were  pledged.  They 
have  the  benefit  of  the  improvements  in  the  reduction  of  their  mort- 
gage debt,  and  this  is  all  that,  honestly,  they  can  ask.  They  might 
have  managed  differently.  They  could  have  used  the  earnings  for 
the  purposes  of  dividends,  allowed  the  road  to  run  down,  and  thereby 
left  a  larger  debt  due  from  an  insolvent  company,  both  to  the  state 
and  their  own  immediate  bondholders.  But  perhaps  it  was  a  fear  of 
this  kind  of  management  and  its  temptations  that  induced  the  gov- 
ernor to  appoint  a  receiver;  that  induced  the  legislature  to  make  pro- 
vision for  one;  and  that  made  a  foreclosure  desirable.  At  all  events, 
it  does  not  lie  in  the  mouth  of  plaintiffs  to  complain  that  the  receiver 
did  not  thus  manage  in  their  selfish  interest.  The  interests  of  the 
creditors,  state  and  private,  demanded,  as  did  the  material  interests 
of  commerce,  which  prompted  the  public  aid  given  these  plaintiffs, 
that  the  receiver  should  manage  as  he  did. 

Finally,  this  case  has  been  heretofore  considered  under  the  general 
principles  of  equity  governing  the  relation  of  the  parties,  but  it  is  im- 
possible to  read  the  acts  of  the  legislature  already  cited,  which  regu- 
late the  rights  of  these  parties,  and  not  feel  that  these  principles  are 
greatly  strengthened  and  enlarged  by  those  acts.  By  the  act  of  1869 
these  purchasers  were  permitted,  with  the  consent  of  the  company,  to 
liquidate  the  debt  due  the  state  and  be  substituted  to  the  state's  lien. 
They  did  liquidate  that  debt,  obtaining  presumably  the  plaintiffs'  con- 
sent through  their  corporate  representatives;  and  to  allow  them  now 
to  divert  this  fund  from  the  payment  of  the  interest  due  the  state,  on 
the  theory  of  this  bill,  would  be  to  allow  them  to  repudiate  that  con- 
sent and  its  consequences.  This  act  substituted  the  purchasers  to 
whatever  right  the  state  had  to  the  funds  in  Neely's  hands,  and  there 
was  not  more  than  enough  to  pay  the  state^  on  the  facts  of  this  case* 
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The  Btate  had  a  lien  on  the  earnings,  certainly,  and  it  passed  to  the 
purchasers  under  this  act  of  1869,  and.  if  Neely  has  anything  for 
which  he  should  account,  it  belongs  to  them.  Act  1869,  c.  88,  p.  50. 
As  to  the  plaintiffs,  who  are  creditors,  they  can  occupy  no  higher 
ground  than  the  stockholders  in  the  matter  of  demanding  an  account. 
Indeed,  it  may  be  doubtful  if  judgment  creditors  are  ever  entitled  to 
an  account  against  a  prior  mortgagee  in  possession.  Worthington  v. 
Wilmot,  59  Miss.  608.  But  as  to  this  we  need  not  now  inquire,  the 
questions  decided  being  as  conclusive  against  the  creditors  as  the  stock- 
holders. 

There  are  other  grounds  of  demurrer,  some  relating  to  those  plain- 
tiffs who  are  creditors,  but  no  further  notice  will  be  taken  of  them, 
since,  on  the  ground  above  indicated,  the  demurrer  must  be  sustained, 
and  the  bill  dismissed  at  the  costs  of  the  plaintiffs. 

Decree  accordingly. 


YoLBNTiNB  V.  HuBO  and  others. 

{OireuU  Courts  D.  Vennani.    October  7, 1884.) 

FEAUDULEKT   OoNVBTAKCB  — MORTOAeB  — COMFOSmON  WITH   GRBDrroRS  — Ab- 
6CONDINQ  DbBTOR— FOBECLOSURB  OF  MORXaAGB. 

H.,  being  hopelessly  insolvent,  applied  to  Y.,  one  of  his  creditors,  for  a  loan 
of  $10,000,  to  compromise  his  debts  by  payment  of  25  cents  on  the  dollar.  V. 
loaned  him  the  money  with  full  knowledge  of  the  facts  of  the  case,  and  took  a 
mortgage,  executed  by  H.  and  wife,  on  his  homestead  farm  (whicn  was  all  of 
his  property  within  reach  of  his  creditors)  in  Vermont,  duly  recorded  it«  and 
thereafter  advanced  the  money,  taking  no  precautions  to  procure  its  payment 
to  the  creditors.  The  deed  of  composition  provided  that  H.  might  sell  or  dis- 
pose of  his  property  within  a  certain  time  in  furtherance  of  a  settlement  with . 
his  creditors.  Y .  and  some  other  creditors  signed  this  deed.  H.  failed  to  pay  the 
money  as  agreed,  and  fled  with  it  to  Canada.  V.  subsequently  filed  a  bill  to  fore- 
close the  mortgage,  making  attaching  creditors  defendants  with  H.  Hdd,  that 
as  to  all  the  property,  except  the  homestead  interest  in  the  land,  the  mortgage 
was  void  as  to  the  creditors;  that  Y.  was  entitled  to  foreclose  as  to  the  home- 
stead interest  only  on  payment  to  the  attaching  creditors  who  were  parties  to 
the  deed  of  composition  the  25  cents  on  the  dollar,  as  agreed,  with  interest ;  and 
that  as  to  the  residue  of  the  estate  the  bill  should  be  dismissed. 

In  Equity, 

Martin  d  Eddy  and  J.  K.  Batchelder,  for  orator. 

A.  L.  Miner y  J.  C,  Baker ^  and  H.  A.  Harman^  for  defendants. 
-<  Whebler,  J.  This  suit  is  brought  to  foreclose  a  mortgage  of 
$15,000  on  the  homestead  farm  of  the  defendant  Reuben  T.  Hurd, 
situated  in  Arlington,  Vermont,  against  his  attaching  creditors  as  well 
as  against  him.  The  mortgage  was  executed  on  the  twenty-first  day 
olJuly,  1880,  at  Arlington,  in  the  absence  of  the  orator,  and  was  re- 
corded  in  the  land  records  of  Arlington,  as  required  by  the  laws  of  the 
state,  on  the  ninth  day  of  August  following.  The  consideration  was 
advancei,  |5,000  on  the  first  and  |10,000  on  the  eighth  days  of  Oc- 
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tdber  following,  by  the  orator  to  a  brother  of  the  mortgagor/ at  Aurora, 
Illinois,  where  the  orator  resides.  The  mortgagor  makes  no  defense; 
the  creditors  defend  upon  the  ground  that  the  mortgage  is  fraudulent 
and  void  as  to  them. 

The  mortgagor  was,  at  the  time  of  the  execution  of  the  mortgage, 
hopelessly  and  desperately  insolvent,  and  this  became  fully  known 
to  the  orator  when  he  became  informed  of  the  mortgage.  The  mort- 
gagor started  a  composition  with  his  creditors,  by  deed  dated  July 
27,  1880,  in  which  the  creditors,  signing  and  sealing,  agreed  to  ''ac- 
cept, receive,  and  take  of  and  from  the  said  Beuben  T.  Hurd,  his 
executors  and  administrators,  for  each  and  every  dollar  of  our  re- 
spective claims  and  demands  against  said  Beuben  T.  Hurd,  the  sum 
of  twenty-five  cents,  in  full  satisfaction,  payment,  and  discbarge  of 
all  and  every  our  debts,  claims,  and  demands;  such  composition  to 
be  paid  to  us  severally  and  respectively  within  four  months  from  the 
date  of  these  presents.'*'  And  they  further  therein  agreed  that  he 
might,  ''from  time  to  time,  and  at  all  times  hereafter,  within  the  said 
term  of  four  months  from  the  date  hereof,  assign,  sell,  or  dispose  of 
his  property,  stock,  and  effects,"  "for  and  towards  the  payment  and 
satisfaction  of  the' composition  of  the  debts,  claims,  or  demands  of  us 
and  every  of  us." 

There  was  no  provision  that  all  the  creditors  should  sign.  The 
oriator  was  a  creditor  before  the  mortgage,  and  signed  and  became 
fully  aware  of  the  composition  deeds.  The  defendant  the  Batten- 
kill  National  Bank,  for  a  consideration  paid,  agreed  to  assign  its 
claim  to  the  brother  of  the  mortgagor  for  the  further  consideration  of 
25  cents  on  the  dollar  to  be  paid,  in  order  that  the  claim  might  be 
brought  within  the  terms  of  the  composition.  The  defendant  Hawley 
had  an  attachment  on  the  farm  prior  to  the  mortgage,  the  ad  damnum 
in  the  writ  and  amount  directed  by  the  writ  to  be  attached  being 
$1,500.  For  a  consideration  agreed  to  be  paid,  he  signed  the  com- 
position deed,  and  signed  a  writing  stating  that  he  released  and  dis- 
charged the  liens  by  the  attachment,  and  discontinued  the  suit  as  to 
Hurd,  and  delivered  it  to  him.  The  other  defendants  did  not  become 
parties  to  the  composition.  The  25  per  cent,  was  not  paid  to  the  Bat- 
tenkill  Bank  nor  to  Hawley.  The  mortgagor  gave  up  carrying  through 
the  composition,  and  with  the  money  received  from  the  orator  fled  to 
Canada  without  paying  his  creditors  any  considerable  part  of  it.  At 
the  time  when  .the  money  was  advanced  by  the  orator  upon  this  mort- 
gage, it  covered  all  the  property  within  the  reach  of  the  mortgagor's 
creditors  at  that  time,  and  the  orator  was  fully  aware  of  this  fact. 
That  the  loan  was  negotiated  by  the  mortgagor  for  the  purpose  of 
obtaining  money  to  pay  the  25  per  cent,  on  the  composition,  well 
enough  appears,  and  this  purpose  was  understood  by  the  orator.  That 
the  mortgagor  intended,  when  he  received  the  money,  to  take  it  be- 
yond the  reach  of  his  creditors  if  the  composition  failed,  also  is  ap- 
parent.    There  is  no  evidence  that  the  orator  knew  of  this  purpose, 
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but  he  was  fully  aware  that  placing  the  money  in  his  hands  without 
safeguard  would  enable  him  to  avoid  his  creditors  if  he  would. 

The  case  stands  differently  as  between  those  who  were  parties  to 
the  composition  agreement  and  those  who  were  not.  And  as  to  this 
the  Battenkill  Bank  was  in  reality,  although  not  nominally,  such 
a  party.  It  brought  itself  within  the  scope  and  eflFect  of  the  agree- 
ment. It  ia  not  considered  that  it  would  be  necessary  that  all  the 
creditors  should  become  parties  to  the  composition  to  make  it  bind- 
ing. In  Cobleigh  v.  Pierce,  32  Vt.  789,  there  was  an  express  provis- 
ion that  all  should  sign  to  make  the  agreement  valid.  In  Chase  v. 
Bailey,  49  Vt.  71,  the  provisions  were  such  for  dividing  the  property 
of  the  debtor  pro  rata  among  his  creditors  that  it  could  not  be  car- 
ried out  unless  all  should  sign.  Not  so  here;  the  agreement  of  each 
creditor  is  several.  The  consent  of  more  than  one  creditor  might  be 
necessary  for  a  consideration  where  the  contract  is  simple  and  a  con- 
sideration required.  But  this  contract  is  under  seal,  which  imports 
a  consideration,  and  would  bind  Hawley,  who  sealed  it  with  his  seal; 
and  the  Battenkill  Bank  received  a  consideration  for  what  it  entered 
into,  and,  besides,  the  procuring  the  agreement  of  the  others  who 
did  sign,  would  probably  be  a  sufficient  consideration  of  itself  for  that 
undertaking. 

The  mortgage  was  fully  accomplished  within  the  four  months  by 
being  made,  accepted,  and  recorded,  and  the  money  advanced.  The 
mortgagor  had  the  right  to  dispose  of  his  property  for  the  payment  of 
the  25  per  cent,  on  the  debts  at  any  time  within  the  four  months. 
Any  party  to  the  compromise  had  the  full  right  to  purchase  the  prop- 
erty or  take  lien  upon  it  during  that  time  for  that  purpose,  but  im- 
pliedly, by  the  terms  of  the  agreement,  not  for  any  other  purpose. 
Had  the  mortgagor  paid  Hawley  the  25  per  cent,  on  his  claim,  and  the 
Battenkill  Bank  25  per  cent,  on  its  claim,  within  the  four  months, 
they  would  have  had  no  just  ground  to  complain  against  the  mort- 
gage. If  they  were  defrauded  by  it  at  all,  it  was  only  as  to  the  25 
per  cent.  The  orator  knew  that  by  the  effect  of  the  agreement  the 
mortgagor  had  no  right  to  dispose  of  his  property,  by  mortgage  or 
otherwise,  except  '*for  and  towards  the  payment  and  satisfaction  of 
the  composition."  He  had  no  right  as  to  them  to  loan  money  on  a 
mortgage  to  the  debtor  generally  during  that  time.  The  property 
was  expressly  charged  with  the  trust,  as  between  the  parties  to  th^ 
agreement,  of  paying  the  25  per  cent.  The  orator  violated  the  trust 
when  he  loaned  the  money  generally  on  the  mortgage  without  seeing 
to  it  that  the  25  per  cent,  was  paid.  He,  at  least,  took  the  risk  of 
seeing  that  the  money  went  for  that  purpose;  and,  as  it  went  from 
him  into  other  channels  without  the  consent  of  Hawley  or  the  bank', 
he  is  responsible,  and  not  entitled  to  a  decree  of  foreclosure  as  against 
them,  without  providing  for  the  payment  of  the  25  per  cent;.  6f  their 
claims,  with  interest  from  November  27, 1880,  before  which  day  that 
amount  should  have  been  paid.  *    .  .   : 
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By  the  statutes  of  Vermont  the  orator,  in  a  bill  to  foreclose  a  mort- 
gag6»  may  join  as  a  defendant  any  subsequent  attaching  creditor  of 
the  premises  sought  to  be  foreclosed.  Bev.  Laws  Vt.  §  762.  Credit- 
ors who  did  not  become  parties  to  the  composition,  and  have  attached 
the  premises  subsequently  to  the  mortgage,  are  made  defendants  un- 
der this  statute.     Their  rights  are  to  be  determined. 

The  mortgagor's  liabilities  were  from  $125,000  to  $150,000,  and 
his  assets  were  only  about  $50,000.  The  mortgage  was  executed  at 
Arlington  while  the  orator  was  at  Aurora,  and  apparently  without 
his  knowledge.  The  effect  of  it  was  to  place  substantially  all  of  the 
attachable  property  of  the  mortgagor  in  Vermont  under  its  coyer. 
From  the  course  and  proceedings  of  the  mortgagor,  the  obvious  pur- 
pose of  it  was  to  induce  or  compel  his  creditors  to  accept  of  the  com- 
position, and  to  provide  means  for  the  payment  of  the  percentage  if 
they  should  accept.  When  it  was  brought  to  the  knowledge  of  the 
orator,  he  was,  or  became,  fully  aware  of  its  effect.  He  must  have 
known  that  its  existence  on  the  record  would  be  a  great  embarrass- 
ment and  hindrance  to  creditors.  Still  he  placed  it  upon  the  record 
without  then  advancing  any  consideration,  and,  in  the  language  of 
27  Eliz.,  left  it  to  stand,  "colored,  nevertheless,  bya  feigned  counte- 
nance and  show  of  words  and  sentences,  as  thotigh  the  same  were 
made  bona  fide,  for  good  causes,  and  upon  just  and  lawful  considera- 
tions;'' or,  in  the  language  of  the  statute  of  Vermont,  justified  the 
same  to  have  been  made  and  executed  in  good  faith,  and  upon  good 
consideration.  Afterwards  he  advanced  the  consideration,  but  not 
until  all  prior  liens  were,  as  he  supposed,  removed  out  of  its  way,  so 
that  when  the  mortgagor  got  the  money,  which  became  the  consider- 
ation of  the  mortgage,  he  could  hold  it  in  defiance  of  all  his  credit- 
ors, with  the  mortgaged  premises  covered  by  the  mortgage  and  appar- 
ently out  of  their  reach. 

The  purpose  for  which  the  orator  testifies  he  understood  the  con- 
sideration was  to  be  used,  was  to  pay  the  25  per  cent,  on  the  com- 
position. It  does  not  appear  how  far  the  composition  had  proceeded 
when  he  made  the  advance,  but  it  does  appear  that  many  creditors 
never  became  parties  to  it,  and  that  those  who  did  were  not  paid  the 
25  per  cent,  to  any  considerable  amount.  The  latest  information 
which  he  received,  according  to  his  own  account,  was  from  the  mort- 
gagor, that  he  was  ''getting  along  very  well  with  compromise;  there 
are  a  few  who  stand  out  about  the  matter,  but  not  large  amounts. 
Hope  to  get  it  all  fixed  soon."  If  all  the  creditors  became  parties  to 
the  composition,  and  received  their  share  under  it,  none  would  be  de- 
frauded by  the  mortgage;  but  if  any  did  not,  and  the  purpose  which 
the  orator  understood  was  to  be  carried  out  to  pay  those  who  did, 
those  who  did  not  would  be  defrauded.  The  property  would  be  gone, 
and  they  be  left  without  pay,  with  the  mortgagor's  property  all  the 
while  out  of  the  reach  for  collecting  their  pay. 

In  the  language  of  the  resolutions  of  Twyne's  Case,  3  Coke,  80,  ''it 
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would  prove  injarioas  to  other  creditors  of  the  same  debtor  in  de- 
priving them  of  all  means  of  satisfying  themselves  by  the  stated 
methods  of  justice.''  If  the  composition  was  carried  out,  its  purposes 
were  laudable ;  if  not,  they  would  be  fatal  to  those  not  joining  in  it. 
The  orator  did  not  wait  to  see  whether  all  would  join  or  not.  He  had 
full  knowledge  of  the  situation,  and  made  the  advances  in  view  of  the 
effect  which  would  follow  a  failure.  He  purposely  aided  in  putting  all 
the  attachable  property  of  the  mortgagor  under  the  cover  of  the  mort- 
gage beyond  the  reach  of  the  creditors  of  the  mortgagor,  if  the  mort- 
gage should  be  upheld.  Such  conveyances  as  place  substantially  all 
of  the  property  of  the  debtor  beyond  the  reach  of  creditors  have  al- 
ways been  held  fraudulent  and  void  in  Vermont,  by  whose  laws  this 
case  is  to  be  governed.  Edgell  v.  LoweU,  4  Vt.  406;  Root  v.  Reynolds^ 
32  Vt.  139;  Church  v.  Chapin,  35  Vt.  223;  Pr<mt  v.  Vaughn,  62  Vt. 
461.  This  mortgage  cannot  be  upheld  as  against  the  creditors  who 
are  not  affected  by  the  composition  proceedings  to  cover  property 
which  they  could  reach,  without  going  contrary  to  the  provisions  of 
the  statutes  13  &  27  Eliz.>  as  they  have  been  expounded  from  the 
earliest  times. 

In  the  report  of  Twyne's  Case,  which  is  one  of  the  earliest,  it  is 
said :  '^And  because  fraud  and  deceit  abound  in  these  days  more  than 
in  former  times,  it  was  resolved  in  this  case  by  the  whole  court  that 
all  statutes  made  against  fraud  should  be  liberally  and  beneficially 
expounded  to  suppress  the  fraud."  8  Coke,  82a.  The  reasons  for 
this  resolution  have  not  ceased.  The  effect  of  this  mortgage,  with 
the  purpose  for  which  the  orator  says  it  was  made,  was  to  take  the 
property  from  within  the  reach  of  the  creditors  and  put  it  beyond 
their  reach,  unless  they  would  compound  their  debts. 

The  mortgaged  premises  were  the  homestead  of  the  mortgagor  and 
his  family.  His  wife  joined  in  the  mortgage,  pursuant  to  the  laws  of 
the  state,  so  as  to  bind  the  homestead  interest.  To  the  extent  of  the 
homestead  exemption  the  mortgage  was  not  fraudulent  as  to  creditors, 
who  could  in  no  event  reach  that.  The  defendant  Hawley's  attach- 
ment, made  before  the  mortgage,  has  been  pursued  to  judgment  for 
a  larger  amount  than  the  writ  required  to  be  attached^  and  followed 
by  a  levy  of  execution. 

The  attachment  of  the  Battenkill  National  Bank  was  made  April  26, 
1881;  that  of  Franklin  E.  Lawrence,  June  6,  1881;  that  of  Thomas 
Fleming,  August  27,  1881;  and  that  of  Jerome  B.  Bromley,  Febru- 
ary 18,  1882.  All  of  these  latter  are  still  pending.  Some  question 
has  been  made  about  the  validity  of  these  attachments  in  the  argu- 
ment. But  they  are  set  up  as  good  in  the  orator's  bill,  and  could  not 
well  be  attacked  by  him  in  the  suit  after  that ;  if  they  were  not,  no 
fatal  irregularity  is  apparent. 

The  ad  damnum  in  Hawley's  writ  was  raised  to  make  it  large 
enough  to  cover  the  judgment  rendered.  Some  question  is  made  as 
to  the  effect  of  this  proceeding  upon  the  attachment.  But  no  new 
v.21p,no.l2 — i8 
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cause  of  action  could  have  been  brought  in  by  the  amendment^  for 
the  law  and  practice  of  the  state  courts  do  not  permit  the  introduce 
tion  of  a  new  cause  of  action  in  that  manner.  The  attachment  is 
founded  upon  the  authority  of  the  officer  conferred  by  the  command 
of  the  writ.  It  is  measured  by  that  command.  In  Putnam  v.  Hall, 
3  Pick.  445,  the  command  was  made,  by  a  slip  of  the  pen,  to  be  to 
attach,  etc.,  to  the  value  of  $6,  instead  of  $600.  An  amendment  by 
inserting  hundred  was  held  to  dissolve  the  attachment.  No  amend- 
ment-in  the  case  of  Hawley  is  understood  to  have  been  made  in  this 
respect.  The  command  of  the  writ  was  to  attach  the  goods,  chattels, 
and  estate  of  the  defendant  to  the  value  of  $1,500.  The  service  of 
it  created  a  lien  upon  the  estate  to  the  amount  of  $1,500.  The  mort- 
gage was  made  subject  to  this  attachment,  with  others.  It  did  not 
affect  other  creditors  as  to  the  amount  covered  by  this  attachment, 
but  only  as  to  the  amount  which  would  remain  over.  The  mortgage 
is  valid,  therefore,  to  cover  this  amount,  in  addition  to  the  homestead 
right,  except  as  to  Hawley,  and  as  to  him  except  for  the  25  per  cent. 
When  the  Battenkill  Bank  made  its  attachment  it  came  next  to  Haw- 
ley's,  and  was  good  against  the  mortgagor  and  his  property  for  the 
amount  of  the  debt  and  costs  within  the  amount  commanded  to  be  at. 
tached.  The  orator  could  meet  it  by  paying  the  25  per  cent,  of  the 
debt.  The  mortgage  was  not  fraudulent  as  to  subsequent  attaching 
creditors,  except  as  to  the  property  not  covered  by  this  attachment 
in  addition  to  Hawley's. 

It  follows  that  the  orator  is  entitled  to  a  decree  of  foreclosure  of 
the  mortgage  as  to  the  homestead  right  against  all  the  defendants; 
to  a  foreclosure  against  all  but  Hawley,  of  the  value  of  $1,500,  cov- 
ered by  his  attachment,  and  against  him  on  payment  of  25  per  cent, 
of  his  debt,  with  interest  from  November  27,  1880;  to  a  foreclosure 
against  all  but  the  Battenkill  National  Bank  of  the  amount  covered 
by  its  attachment,  and  against  that  on  payment  of  25  per  cent,  of  its 
debt,  with  interest  from  the  same  day;  and  as  to  the  residue  of  the 
estate  he  is  not  entitled  to  a  decree  against  the  creditors  attaching 
subsequently  to  that  attachment.  This  construction  of  these  proceed- 
ings makes  the  mortgage,  in  the  language  of  those  statutes  of  Eliza- 
beth, as  adopted  in  Vermont,  void  only  as  against  the  party  whose 
right,  debt,  or  duty  is  attempted  to  be  avoided.  Bev.  Laws  Yt.  § 
4155.  Hawley  was  promised  $125  for  signing  the  composition.  It 
may  be  thought  that  this  should  be  provided  for.  But  this  was  out- 
side the  composition,  and  the  promise  void  even  as  to  the  party  mak- 
ing it.     Case  v.  Oerrish,  15  Pick.  50. 

Let  there  be  a  decree  of  foreclosure,  with  costs  of  a  foreclosure, 
without  contest  as  to  the  homestead  right,  to  the  value  of  $500, 
against  all  the  defendants;  as  to  the.  attachment  lien  of  Hiram  Haw- 
ley to  the  amount  of  $1,500  against  all  but  him,  and  against  him  on 
payment  to  the  clerk  for  his  benefit  by  the  orator  of  25  per  cent,  of 
his^ebti  with  interest  from  November  2 T^  1880^  with  his  costs;  as  to 
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the  attachment  lien  of  the  Battenkill  National  Bank  against  all  but 
that  bank,  and  against  that  on  payment  to  the  clerk  for  its  benefit  of 
25  per  cent,  of  its  debt,  with  interest  from  November  27,  1880,  with 
its  costs;  that  unless  such  payment  be  made  within  30  days,  the  bill 
be  dismissed  as  to  them,  respectively,  with  costs;  that  the  bill  be  dis- 
missed as  to  the  residue  of  the  estate,  and  the  defendants  Lawrence, 
Fleming,  and  Bromley,  respectively,  with  costs. 


LovB  V.  Pahplin  and  others. 
(Circuit  Omtrt,  W,  D.  Tennessee.    October  6, 1884., 

1.  Indian  Tbbaty— Chickasaw  Treaty  of  July  1, 1834— Trbatt  of  Pontotoc 

OF  Makch  1, 1833— Effect  on  State  Laws— Constitutional  Law. 

Under  the  Chickasaw  Indian  treaty  of  July  1, 1834,  as  interpreted  by  the 
previous  treaty  of  Pontotoc  of  March  1,  1833,  to  which  it  was  a  supplement, 
state  legislation  that  interferes  with  the  national  rights  of  the  Chickasaw  In- 
dians, while  in  possession  of  lands  under  the  tribal  organizations,  is  extras 
territorial,  and,  so  far  as  conflicting  with  rights  secured  by  the  treaty,  uncon- 
stitutional ;  and  rights  once  vested  under  the  treaty  are  beyond  the  power  of 
state  legislation,  even  after  the  removal  of  the  Indians. 

2.  Same— Reaij  Estate— Convey ancb  of  Indian  Kesehvations 

It  was  competent  for  the  United  States  by  treaty,  notwithstanding  any  state 
law,  to  prescribe  the  conditions  to  the  conveyance  of  Indian  lands  which  should 
be  the  law  of  the  title.  But  on  the  extinguishment  of  the  original  Indinn  title, 
and  the  removal  of  the  Indians  from  the  state,  the  laws  of  the  state  would 
come  into  operation,  except  so  far  as  modified  by  the  existing  treaties  and  laws 
of  the  United  States. 

S.  Same— Voluntary  and  Involuntary  Conveyances. 

The  restrictive  clauses  of  the  foregoing  treaties  upon  the  alienation  of  Indian 
lands  provided  that  the  reservations  to  individuals  should  not  be  **  sold,  leased, 
or  disposed  of"  except  in  the  particular  manner  pointed  out  by  the  treaty,  but 
the  terms  of  the  treaty  apply  only  to  voluntary  conveyance  by  the  Indians, 
such  as  were  effected  by  the  personal  will  of  the  possessor,  and  not  to  trans- 
missions of  title  by  operation  of  law,  except  where  provision  is  especially  made 
for  a  peculiar  descent  on  the  death  of  the  possessor. 

4.  Same — Attachment  Sale  of  Indian  Lands. 

Where,  therefore,  the  possessor  of  an  ladian  reservation  of  individual  lands 
left  his  land  and  rejoined  his  tribe  in  the  Indian  nation,  in  consequence  of 
which  absence  from  the  state  the  land  was  attached  at  the  suit  of  his  creditor 
and  sold  by  the  sheriff,  the  purchaser  at  the  sale  took  a  good  title,  which  must 
prevail  over  the  claim  of  title  by  his  heirs  at  law,  under  the  tribal  laws  of  de- 
scent or  the  ordinary  laws  of  the  state. 

In  Equity. 

Poston  d  Boston  and  Lowry  W.  Humes,  for  plaintiff. 

Wright  dt  Folkes,  R.  D.  Jordan,  W.  8.  Flippin,  and  Oeorge  Gantt, 
for  defendants. 

Matthews,  Justice.  As  originally  commenced  in  the  chancery 
court  of  Shelby  county,  Tennessee,  this  suit  was  a  bill  in  equity  to 
recover  possession  of  real  estate  lying  in  that  county,  to  which  the 
plaintiff  claimed  the  legal  title*    In  that  form  it  could  not  be  main- 
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tained  in  this  court,  the  remedy  of  the  plaintiff  being  at  law.  The 
case  is  one  that  arises  under  a  treaty  of  the  United  States  with  the 
Chickasaw  tribe  of  Indians,  and  on  that  ground  was  removed  from 
the  state  court,  and  in  this  court,  by  stipulation  of  parties,  has  been 
converted  into  an  action  at  law  for  the  recovery  of  the  land  in  ques- 
tion, and  submitted  to  the  court,  without  the  intervention  of  a  jary, 
upon  an  agreed  statement  of  facts. 

The  treaty  under  which  the  case  arises  was  concluded  May  34, 
1834,  and  proclaimed  July  1,  1834,  between  the  United  States  and 
the  Chickasaw  Nation  of  Indians.  7  St.  450-457.  As  it  was  sup- 
plementary to  the  treaty  of  Pontotoc,  negotiated  between  the  same 
parties  in  October,  1832,  and  ratified  March  1,  1833,  it  is  necessary 
to  bring  into  view  the  principal  provisions  of  the  latter  to  under- 
stand rightly  the  meaning  of  the  former.     7  St.  881-391. 

By  the  treaty  of  Pontotoc  the  Chickasaw  Nation  ceded  to  the  United 
States  "all  the  land  which  they  own  on  the  east  side  of  the  Missis- 
sippi river,  including  all  the  country  where  they  at  present  live  and 
occupy.  **  This  land  the  United  States  agreed  to  survey  and  sell  as 
other  public  lands,  and  as  a  compensation  therefor  to  pay  to  the 
Chickasaw  Nation,  from  time  to  time  as  received,  all  the  net  proceeds 
of  such  sales.  This  cession  was  made  in  view  of  a  removal  of  the 
Indians  to  a  new  home  west  of  the  Mississippi  river;  but  they  were 
not  to  be  deprived  of  the  comforts  of  a  home  in  the  country  in  which 
they  were  then  living  until  they  were  provided  for  in  the  new  posses- 
sions. In  the  mean  time  it  was  agreed  that  out  of  the  surveys  made 
by  the  United  States  each  Chickasaw  family  should  select  and  hold  a 
comfortable  settlement  for  cultivation,  the  uninterrupted  use  and  pos- 
session of  which,  until  a  new  home  was  found,  was  guarantied  by 
the  United  States,  after  which  these  reserved  tracts  were  to  be  sold 
and  accounted  for  as  the  rest.  By  an  explanatory  article  of  this 
treaty  it  was  further  provided  "that  no  family  or  person  of  the  Chick- 
asaw Nation  who  shall  or  may  have  tracts  of  land  reserved  for  their 
residence,  while  here,  shall  ever  be  permitted  to  lease  any  of  said 
land  to  any  person  whatsoever,  nor  shall  they  be  permitted  to  rent 
any  of  said  land  to  any  person,  either  white,  red,  or  black,  or  mixed 
blood  of  either."  It  was  also  provided  "that  whenever  the  nation 
shall  determine  to  remove  from  their  present  country,  that  every  tract 
of  land  so  reserved  in  the  nation  shall  be  given  up  and  sold  for  the 
benefit  of  the  nation.  And  no  individual  or  family  shall  have  any 
right  to  retain  any  of  such  reserved  tracts  of  land  for  their  own  use 
any  longer  than  the  nation  may  remain  in  the  country  where  they 
now  are."  By  the  ninth  article  of  the  treaty  of  1832,  '*the  Chicka- 
saw Nation  express  their  ignorance,  and  incapacity  to  live  and  be 
happy  under  state  laws;  they  cannot  read  and  understand  them,  and 
therefore  they  will  always  need  a  friend  to  advise  and  direct  them." 
At  their  request,  therefore,  the  United  States  agreed  to  keep  an  agent 
with  them,  as  theretofore,  "so  long  as  they  live  within  the  jurisdiction 
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of  the  United  States  as  a  nation,  either  within  the  limits  of  the  states 
where  the;  now  reside  or  at  any  other  place. **  It  was  also  stipulated 
that  when  the  Chickasaw  Nation  should  determine  to  remove  to  new 
homes,  the  United  States  should  advance  the  necessary  means  for 
their  transportation,  and  for  one  year's  subsistence  after  they  reach 
their  new  homes,  payable  out  of  the  proceeds  of  the  sales  of  the  ceded 
lands;  and  provision  was  also  made  that  a  principal  sum  arising 
from  the  sales  should  be  permanently  invested  and  held  by  the 
United  States  for  the  benefit  of  the  Chickasaw  Nation,  the  interest  on 
which  might  be  applied  for  their  national  purposes. 

This  is  the  substance  of  the  most  material  provisions  of  the  treaty 
of  Pontotoc,  to  modify  which  the  treaty  of  1884  was  negotiated.  The 
latter  recites  that  ''the  Chickasaws  are  about  to  abandon  their  homes, 
which  they  have  long  cherished  and  loved;  and,  though  hitherto  un- 
successful, they  still  hope  to  find  a  country  adequate  to  the  wants 
and  support  of  their  people  somewhere  west  of  the  Mississippi,  and 
within  the  territorial  limits  of  the  United  States.''  Another  article 
(the  third)  declares  that  "the  Chickasaws  are  not  acquainted  with  the 
laws  of  the  whites,  which  are  extended  aver  them;**  and  complains  of 
intrusions  into  their  country  and  upon  their  rights,  which  can  only 
be  restrained  by  the  military  force  of  the  country,  which  they  are  un- 
willing to  ask  for  or  see  resorted  to,  and  therefore  only  stipulate  that 
the  agent  of  the  United  States  residing  among  them  will  resort  to 
every  legal  civil  remedy  to  prevent  intrusions  upon  the  ceded  coun- 
try, and  remove  the  trespassers  from  selected  reservations;  and  that, 
if  property  be  taken  by  persons  of  the  United  States,  the  agent  shall 
pursue  all  lawful  civil  means,  which  the  laws  of  the  state  permit  in 
which  the  wrong  is  done,  to  regain  the  same,  or  to  obtain  a  just  re- 
muneration; and  in  default  thereof  the  United  States  will  make  pay- 
ment for  the  loss  sustained. 

Article  4  provides  as  follows : 

''The  Chickasaws  desire  to  have  within  their  own  direction  and  control  the 
means  of  taking  care  of  themselves.  Many  of  their  people  are  quite  compe- 
tent to  manage  their  affairs,  though  some  are  not  capable,  and  might  be  im- 
posed upon  by  designing  persons.  It  is  therefore  agreed  that  the  reserva- 
tions hereinafter  admitted  shall  not  be  permitted  to  be  sold,  leased,  or  disposed 
of,  unless  it  appear  by  the  certificate  of  at  least  two  of  the  folio  wing  persons, 
to-wit,  Ish-ta-ho-tarfa,  the  king;  Levi  Colbert,  George  Colbert,  Martin  Colbert, 
Isaac  Alberson,  Henry  Love,  and  Benj.  Love,  of  which  five  have  affixed  their 
names  to  this  treaty,  that  the  party  owning  or  claiming  the  same  is  capable 
to  manage  and  to  take  care  of  his  or  her  affairs;  which  fact,  to  the  best  of  his 
knowledge  and  information,  shall  be  certified  by  the  agent,  and,  furthermore, 
that  a  fair  consideration  has  been  paid;  and  thereupon  the  deed  of  convey- 
ance shall  be  valid:  provided,  the  president  of  the  United  States,  or  such 
other  person  as  he  may  designate,  shall  approve  of  the  same,  and  indorse  it 
on  the  deed;  which  said  deed  and  approval  shall  be  registered  at  the  place 
and  within  the  time  required  by  the  laws  of  the  state  in  which  the  land  may 
be  situated;  otherwise,  to  be  void.  And  when  such  certificate  is  not  obtained, 
upon  a  recommendation  of  a  majority  of  the  delegation  and  the  approval  of 
the  agent,  at  the  discretion  of  the  president  of  the  United  States,  the  same 
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luay  be  sold;  but  the  consideration  thereof  shall  remain  a  part  of  the  gfflieral 
Chickasaw  fund  in  the  hands  of  the  government  until  such  time  as  the  chiefs* 
in  council,  shall  think  it  advisable  to  pay  it  to  the  claimant,  or  to  those  who 
may  rightfully  claim  under  said  claimanti  and  shall  so  recommend  it.'*  7  St 
451. 

By  the  fifth  article  of  this  treaty  the  fourth  article  of  the  treaty  of 
Pontotoc  was  changed  so  as  to  grant  reservations  in  fee  to  heads  of 
families  proportioned  in  the  number  of  sections  to  the  size  of  the 
families,  respectively;  and  by  the  sixth  article,  similar  reservations  of 
a  section  each  to  persons  not  heads  of  families,  a  list  of  which  was 
to  be  made  by  the  seven  persons  named  in  article  4.  It  was  further 
provided  that  "in  these  and  in  all  other  reserves  where  the  party 
owning  or  entitled,  shall  die,  the  interest  in  the  same  shall  belong  to 
his  wife,  or  the  wife  and  children,  or  to  the  husband,  or  to  the  hus- 
band and  children,  if  there  be  any;  and  in  cases  of  death,  where 
there  is  neither  husband,  wife,  nor  children  left,  the  same  shall  be 
disposed  of  for  the  general  benefit,  and  the  proceeds  go  into  the  gen- 
eral  Chickasaw  fund.  But  where  the  estate,  as  is  prescribed  in  this 
article,  comes  to  the  children,  and,  having  so  come,  either  of  them 
die,  the  survivor  or  survivors  of  them  shall  be  entitled  to  the  same. 
But  this  rule  shall  not  endure  longer  than  for  five  years,  nor  beyond 
the  period  when  the  Ghickasaws  may  leave  their  present  for  a  new 
home."     7  St.  452. 

On  November  16,  1840,  a  patent  was  issued  by  the  United  States 
to  George  G.  Allen  in  fee-simple  for  two  and  a  half  sections  of  land, 
embracing  the  tract  in  controversy  in  this  suit,  which  recites  that  the 
grantee  was  entitled  to  it  under  the  fifth  article  of  the  treaty  of  1834. 
It  is  admitted  that  Allen  was  a  Chickasaw  Indian,  and  that  he  was  in 
possession  of  these  lands  until  he  removed  into  the  Indian  country  in 
1845  and  rejoined  the  tribe,  which  had  gone  there  in  1834.  He  died 
in  the  Indian  territory  many  years  ago,  but  in  what  year  does  not  ap- 
pear, leaving  Elsie,  his  daughter  and  only  child,  bis  heir  at  law.  She 
married  the  plaintiff,  Henry  Love,  also  a  Chickasaw  Indian,  both  of 
whom  always  resided  in  the  Indian  territory  until  Elsie  died,  in  1877, 
leaving  no  will  and  no  issue.  The  plaintiff,  as  her  surviving  hus- 
band, claims  under  the  tribal  laws  to  be  her  heir  at  law,  and  as  such 
claims  the  land  in  controversy;  it  being  admitted  that  George  G. 
Allen,  in  his  life-time,  never  parted  with  his  title  by  any  voluntary 
conveyance  or  disposition  thereof. 

The  defendants  in  possession  claim  title  by  sundry  mesne  convey- 
ances from  Allen  and  Apperson,  who,  it  is  also  claimed,  acquired  the 
title  of  George  G.  Allen  by  a  deed  purporting  to  convey  the  same, 
made  to  them  by  the  sheriff  of  Shelby  county,  Tennessee,  within  which 
the  land  lies,  dated  April  12,  1849.  This  deed  was  made  in  pursu- 
ance of  a  sale  on  September  4,  1848,  under  an  execution  in  favor  of 
Allen  and  Apperson  against  George  G.  Allen  and  his  wife,  founded  on 
a  judgment  in  an  attachment  suit  in  the  circuit  court  of  Shelby  county,. 
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rendered  May  8,  1848,  at  which  the  plaintiffs  in  the  execution  were 
purchasers.  George  6.  Allen,  it  is  admitted,  was  not  personally 
served  with  process  in  the  action,  and  did  not  voluntarily  appear,  but 
the  attachment  was  levied  on  the  lands  in  question,  and  the  defend- 
ants were  notified  by  publication.  It  is  not  questioned  but  that 
the  proceedings  in  the  attachment  suit  were  in  all  respects  regular, 
and  in  conformity  with  the  laws  of  Tennessee;  but  it  is  objected  that 
they  are  void  ab  initio,  and  cannot  be  the  legal  basis  of  a  title  to  the 
land  in  controversy,  for  the  reason  that,  by  the  terms  of  the  treaty 
with  the  Chickasaws  of  1834,  this  land,  in  common  with  all  similar 
reservations,  was  withdrawn  from  the  jurisdiction  and  process  of  the 
state  courts,  and  from  the  operation  of  all  state  laws  affecting  the  title 
to  it.  As  a  matter  of  fact,  by  direct  and  express  legislation  on  the 
part  of  Mississippi  and  Tennessee,  the  laws  of  those  states  respect- 
ively had  been  extended  over  the  territory  occupied  and  owned  by  the 
Chickasaw  Nation,  in  respect  to  all  persons  and  property  therein 
prior  to  the  removal  of  the  Indians  beyond  the  Mississippi  river; 
with  what  effect,  after  that  event,  is  the  very  question  for  determina- 
tion in  this  case. 

This  legislation,  it  must  be  admitted,  on  the  authority  of  the  decis- 
ion of  the  supreme  court  in  the  case  of  Worcester  v.  State,  6  Pet. 
515,  80  far  as  it  interfered  with  the  national  rights  of  the  Chickasaw 
Indians  while  in  possession  of  the  lands  under  their  tribal  organiza- 
tion, was  extraterritorial,  and,  so  far  as  it  conflicted  with  rights  se- 
cured by  any  treaty  or  law  of  the  United  States  in  pursuance  of  the 
constitution,  was  unconstitutional  and  void.  And  any  such  rights, 
once  vested,  became  fixed  and  irrevocable,  and  beyond  the  reach  of 
state  legislation,  even  when,  by  the  extinction  of  the  Indian  title  on 
the  removal  of  the  tribe  beyond  the  state  limits,  the  legislative  au- 
thority of  the  state  had  become  acknowledged  and  exclusive.  It  was 
competent,  therefore,  for  the  United  States,  by  the  treaty  of  1834,  to 
affix  conditions  to  the  conveyance  of  the  reservations  created  by  it, 
which  should  be  the  valid  law  of  the  title,  notwithstanding  any  con- 
flicting state  law.  Smith  v.  Stevens,  10  Wall.  321.  But  after  the 
extinguishment  of  the  original  Indian  title  and  the  disappearance 
from  the  state  limits  of  the  tribal  organisation  by  the  removal  of  the 
body  of  Indians,  or  otherwise,  the  law  of  the  state  would  come  into 
full  operation  and  effect  over  persons  and  property  within  the  former 
limits  of  the  Indian  nation,  except  as  modified  by  vested  rights  under 
existing  treaties  and  laws  of  the  United  States.  It  follows,  there- 
fore, that  after  the  migration  of  the  Chickasaw  Nation  west  of  the 
Mississippi  river  in  1834,  the  laws  of  Tennessee  came  into  full  effect 
over  persons  and  property  of  the  individual  remnants  found  there- 
after within  the  territorial  limits  of  the  state,  including,  consequentlyi 
the  lands  now  in  controversy,  subject,  however,  to  any  rights  secured 
by  treaty  with  the  United  States.  In  all  cases  not  provided  for  by 
the  latter^  the  law  of  the  state  will  apply  and  govern^  and  the  treaty 
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and  local  law  must  be  constrned  together,  so  that  both  shall  stand  as 
far  as  they  can  be  reconciled;  the  law  of  the  treaty  prevailiog  in  case 
of  unavoidable  conflict. 

It  becomes  a  question,  therefore,  in  the  first  instance,  of  the  true 
meaning  of  the  treaty,  and,  looking  at  its  provisions  in  the  light  of 
the  circumstances,  and  of  the  natural  and  obvious  meaning  of  the 
language  in  which  they  are  expressed,  and  of  the  context,  it  appears 
to  be  clear  that  the  intention  of  the  instrument  limits  the  clauses  re- 
strictive of  alienation,  as  to  the  lands  reserved  to  individuals,  to  cases 
of  voluntary  conveyances.  The  language  of  the  prohibition  is  that 
the  reservations  shall  not  be  '*so2d,  leased,  or  disposed  of;**  and,  al- 
though the  words  last  used,  ** disposed  of^"  might  seem  to  embrace 
other  dispositions  than  those  of  sale  and  lease,  yet  they  cannot,  upon 
the  principle  noscitur  a  sociis,  be  extended  so  as  to  include  any  other 
than  those  of  a  character  like  those  specially  named;  that  is,  of  a 
voluntary  nature,  effected  by  the  personal  will  of  the  possessor.  This 
seems  to  be  rendered  quite  certain  by  the  requisition  that  limits  the 
qualification  to  cases  of  deeds  of  conveyance  on  which  the  approval 
of  the  president  of  the  United  States  must  be  indorsed ;  and  that  deed, 
when  properly  executed  and  approved,  is  made  subject  to  the  registry 
laws  of  the  state  in  which  the  land  may  be  situated.  Besides  this 
reference,  there  are  others  in  the  treaty  which  seem  to  assume  and 
declare  the  prevailing  force  of  state  laws,  where  not  interrupted  by 
the  supreme  authority  of  the  United  States.  Article  3  declares  the 
submission  of  the  Indians  to  that  condition  as  a  necessary  result  of 
their  situation;  complaining,  it  is  true,  that  they  are. not  acquainted 
with  the  laws  of  the  whites,  which,  nevertheless,  are  extended  over 
them,  and  asking  the  interposition  of  the  United  States  not  to  dis- 
place those  laws  by  force,  but  only  such  redress  for  wrongs  done  them 
as  those  laws  permit,  and,  on  failure  of  justice  from  that  source,  com- 
pensation by  the  government  of  the  United  States.  And  the  special 
rules  for  the  transmission  of  the  reservations  by  descent  in  case  of 
death  is  limited  in  article  6  to  a  period  terminated  by  the  migration 
of  the  Indian  nation  to  new  settlements,  and  not  to  exceed  five  years 
in  any  event. 

It  was  certainly  contemplated,  as  part  of  the  scheme  provided  for 
by  the  treaty  of  1834:,  that  the  owners  of  reservations,  at  least  soch 
as  chose  to  remain  on  them  after  the  migration  of  the  tribe,  should 
be  capable  of  transacting  business  and  of  making  all  necessary  con- 
tracts to  that  end.  It  is  a  consequence  of  that  supposition  that  they 
might  render  themselves  liable  to  suit,  which  could  be,  of  course, 
only  according  to  the  laws  of  the  state  in  which  they  resided  and 
contracted.  And  this  involved  the  contingency  of  subjecting  their 
lands,  held  by  them,  as  in  the  present  case,  by  a  fee-simple  title,  to 
levy  and  sale  on  mesne  and  final  process,  as  in  case  of  other  lands 
of  like  nature  held  by  all  other  persons.  Such  a  disposition  of  the 
reservations  is  not  within  the  prohibition  of  the  treaty,  but|  on  the 
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contrary,  by  clear  implication,  is  permitted  by  it.  It  follows,  from 
these  views,  that  the  proceedings  and  sale  in  the  attachment  suit  of 
Allen  and  Apperson  divested  the  title  of  George  G.Allen,  the  patentee, 
and  are  valid  and  effectual  as  a  foundation  of  the  title  of  the  defend- 
ants. This  conclusion  is  supported  by  express  adjudications  in  the 
cases  of  Lowry  v.  Weaver,  4  McLean,  82,  decided  by  the  circuit  court 
of  the  United  States  for  Indiana,  and  of  Saffarans  v.  Terry,  12  Smedes 
&  M^  690,  by  the  supreme  court  of  Mississippi.  And  these  are  not 
inconsistent  with  any  of  the  decisions  cited  and  relied  on  by  the  coun- 
sel for  complainant. 

This  conclusion  renders  unnecessary  the  consideration  of  any  other 
question  in  the  case.     The  bill  is  accordingly  dismissed. 

Hammond,  J.,  concurred. 


United  States  v.  Anonymous. 
{Uir&uH  Court,  W.  D.  Tennenee.    October  6, 1884.) 

L  CONTBllPT— RbVIBBD  STATUTES,  $   725— iNTEHRUPTINa  EXAMINATION  OF  WlT- 
NESfr— iNBULTIMO  THE  EXAMINEB. 

It  is  a  contempt  of  court  to  interrupt  and  yiolently  break  up  the  examination 
of  a  witness  before  an  examiner  by  persisting  in  the  claim  to  dictate,  prompt, 
.  and  control  the  answers  of  the  witness.  It  is  also  a  contempt  to  insult  the  ex- 
aminer bv  the  use  of  violent  and  abusive  language  to  him  after  he  has  left  the 
office  and  is  upon  the  street.  Nothing  in  the  Revised  Statutes,  i  725,  has  taken 
away  the  power  of  the  court  to  punish  such  contempts. 

2.  Same  Subject— Praotice—Anbweb  of  Respondent. 

Technically,  the  practice  of  a  federal  court  of  equHv,  In  matters  of  extra- 
ordinary contempts,  is  to  proceed,  on  motion  and  proof,  by  ordering  that  the 
offender  stand  committed,  or  be  fined,  unless  he  shall,  on  a  day  assigned,  show 
cause  to  the  contrary.  But  this  practice  has  been  superseded  by  converting  a 
preliminary  rule  to  show  cause  why  an  attachment  should  not  issue  into  a  pro- 
cedure for  trying  the  whole  matter  on  its  merits.  But  under  neither  practice 
is  the  answer  of  respondent  to  this  rule  or  to  interrogatories  conclusive,  as  at 
law,  in  his  behalf;  but,  on  the  contrary,  the  court  will,  for  itself  or  bv  refer- 
once  to  a  master,  ascertain  the  facts  by  proof,  taken  in  any  way  to  suit  the  con- 
venience of  the  courL 

In  an  equity  cause  pending  in  this  court,  in  which  a  large  amount 
of  written  testimony  in  the  form  of  depositions  was  to  be  taken  in  short- 
hand, a  decree  and  order  was  made  appointing  the  regular  examiner 
of  the  court  to  take  the  proof  of  witnesses  residing  here,  and  many 
depositions  had  been  taken  by  him ;  and  others  were  being  taken, 
when,  on  May  2,  1884,  the  examiner  made  a  report  to  the  court  of 
certain  alleged  misconduct  on  the  part  of  respondent,  who  was  attend- 
ing the  examination  of  witnesses  before  the  examiner  in  a  law  office 
in  this  city^  the  respondent  being  a  defendant  in  said  equity  cause. 
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the  guardian  ad  litein  of  eertain  other  of  the  defendants  and  of  coun- 
sel for  the  defense.  The  court  thereupon,  of  its  own  motion,  upon 
the  presentation  and  filing  of  said  report,  directed  the  issuance  of  a 
rule  upon  the  respondent  requiring  him  to  appear  before  the  court  on 
a  day  named  therein  and  show  cause  in  writing  why  he  should  not  be 
punished  as  for  a  contempt  of  the  court  because  of  his  alleged  mis- 
conduct. By  the  same  order  the  district  attorney  was  directed  to 
appear  and  prosecute  on  behalf  of  the  United  States.  This  rule  was 
duly  served  by  the  marshal,  as  appears  by  his  return  under  oath.  On 
May  9,  18S4,  the  return-day  of  the  rule,  the  respondent  not  appear- 
ing or  showing  any  cause  in  writing  or  otherwise,  an  attachment  was 
ordered  and  issued  for  his  arrest;  and  on  the  same  day  permission 
was  given  the  district  attorney  to  file  affidavits  of  the  examiner,  of  the 
facts  set  out  in  his  report.  These  affidavits  are  as  follows^  omitting 
the  mere  formal  commencement : 
That  the  respondent,  on — 

''Tbe  first  day  of  May,  A.  D.  1884,  at  Memphis,  in  the  county  of  Shelby  ana 
state  of  Tennessee,  and  in  the  Western  district  of  Tennessee,  was  guardian 
ad  litem  of  certain  defendants,  and  was  also  personally  a  defendant  in  said 
equity  cause  then  and  now  pending  in  said  court  at  said  Memphis,  and  was 
then  and  now  solicitor  andjcounsei  for  the  defendants  therein,  and  that  affi- 
ant was  then  and  there  and  now  an  examiner  in  chancery  for  said  court  in 
said  cause;  that  then  and  there,  at  the  law  office  of  P.  &  T.,  in  said  Memphis, 
the  deposition  of  Mrs.  D.  was  being  taken  for  the  defendants  in  said  cause, 
she  being  a  defendant  and  the  mother  of  the  said  respondent,  before  affiant,  as 
such  examiner,  in  the  presence  of  respondent  and  F.,  of  counsel  for  defend- 
ants, and  of  E.,  of  counsel  for  complainants;  that  after  the  direct  examina- 
tion of  said  Mrs.  D.  in  her  said  deposition,  and  during  her  cross-examination 
therein,  the  said  respondent  (guardian  ad  litem,  defendant,  and  counsel  as 
aforesaid)  did  then  and  there  interfere  with  and  interrupt  the  said  cross-exam- 
ination by  questioning,  prompting,  and  conversing  with  the  witness  as  to 
her  testimony  in  the  said  deposition,  and  this  notwithstanding  the  objection 
and  request  and  protest  of  affiant,  and  the  requests  of  said  witness  and  said 
E.  and  F.,  on  account  of  which  conduct  and  misbehavior  of  the  said  respond- 
ent, and  because  he  persisted  therein  and  openly  declared  that  he  would  not 
desist  therefrom,  the  taking  of  the  said  deposition  was  interrupted  and 
stopped,  and  counsel  for  defendants,  the  said  F.,  because  of  said  misconduct, 
left  the  office,  declining  to  proceed  with  the  deposition,  after  which  said  £. 
also  retired,  after  requesting  affiant  to  report  the  matter  to  the  court;  that 
after  the  said  F.  and  E.  had  left  said  office,  as  stated,  tlie  respondent,  in  the 
presence  of  the  said  Mrs.  D.  and  affiant,  (then  and  there  examiner,  as  afore- 
said,) used  indecent  language  of  said  E.,  calling  him  *a  son  of  a  bitch'  and 
*  a  damned  son  of  a  bitch,'  when  affiant  left  the  office  to  avoid  listening  to 
such  foul  language  in  the  presence  of  Mrs.  D.  Soon  after,  at  the  request  of 
said  F.,  affiant  returned  to  the  office,  when  said  respondent,  in  their  presence, 
repeatedly  swore  he  would  'kill  that  God-damned  son  of  a  bitch,*  (meaning 
saidE.,)  shaking  his  fist,  in  which  he  held  an  open  knife,  towards  said  E., 
who  was  then  walking  up  the  street  at  a  distance  from  respondent,  and  prob- 
ably not  within  hearing.  Thereupon  affiant  refused  to  proceed  with  the  tak- 
ing of  depositions  in  said  cause  under  such  circumstances,  when  said  respond- 
ent cursed  affiant  and  told  him  to  *  go  to  hell,'  still  holding  in  his  hand  the 
open  knife.  The  interruption  in  the  taking  of  said  Mrs.  D.'s  deposition,  and 
the  reason  why  it  was  so  left  unfinished,  was  due  whoUy  to  the  misbehavior 
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and  misconduct  of  said  respondent,  he  then  and  there  being,  as  aforesaid, 
counsel,  defendant,  and  guardian  ad  litem  in  said  cause." 

Under  the  process  of  attachment,  the  respondent  was  arrested  by 
the  marshal,  and  gave  bail  for  his  appearance,  as  in  an  ordinary 
criminal  prosecution  in  the  court;  'the  amount  of  the  penalty  of  his 
bond  being  fixed  by  the  court  at  $500.  On  May  20,  1884,  the  re- 
spondent filed,  under  oath,  his  response  or  answer  to  the  report  and 
affidavits  of  the  examiner,  which  is  as  follows : 

'Tor  answer  the  said  respondent  says  that  it  is  true  that  he  is  guardian  ad 
litem  for  certain  defendants  in  said  cause,  and  one  of  the  defendants  in  said 
cause,  and  also  one  of  the  solicitors  in  said  cause,  and  was  such  before  and 
at  the  time  of  filing  said  affidavit.  And  he  further  says  the  affiant  was  then 
examiner  in  chancery  for  said  court  in  said  cause;  that  the  deposition  of  Mrs. 
D.  was  being  taken  for  defendant  in  said  cause,  the  said  examiner  acting  as 
such  in  taking  ther  same;  that  she  was  one  of  the  defendants  In  said  cause, 
and  the  mother  of  respondent:  that  F.  was  also  of  counsel  for  said  defend- 
ants in  said  cause,  and  E.  was  of  counsel  for  complainants  in  said  cause.  It 
is  true  that  the  examination  of  said  witness  in  chief  was  completed.  But  it 
is  not  true  that  after  the  direct  examination  of  said  Mrs.  D.,  in  her  said  dep- 
osition and  dunng  her  cross-examination  therein,  that  respondent  did  then  . 
and  there  interfere  with  and  interrupt  the  said  cross-examination  by  ques- 
tioning, prompting,  and  conversing  with  the  witness  as  to  her  testimony  in 
the  said  deposition,  and  this  notwithstanding  the  objection  and  request  and 
protest  of  affiant,  and  the  requests  of  said  witness  and  said  E.  and  F.,  and  on 
account  of  which  conduct  and  misbehavior,  and  because  respondent  per- 
sisted therein  and  openly  declared  that  he  would  not  desist  therefrom,  the 
taking  of  said  deposition  was  interrupted  and  stopped;  and  counsel  for  de- 
fendants, said  F.,  because  of  said  misconduct,  left  the  office,  declining  to 
proceed  with  the  deposition.  It  is  true  that  said  F.  did  retire  pending  said 
cross-examination.  It  is  true  that  afterwards  said  E.  did  retire,  and  that  be- 
fore retiring  he  requested  said  examiner  to  make  report  of  the  proceedings  to 
the  court.  But  It  is  not  true  that  respondent  was  guilty  of  any  act  or  con- 
duct contrary  to  the  form  of  the  statute  of  the  United  States  in  such  cases 
made  and  provided.  Respondent,  as  counsel  in  said  cause,  upon  said  cross- 
examination,  was  of  opinion  tiiat  the  cross-examining  counsel  was  transcend- 
ing the  limits  of  legitimate  cross-examination,  and  was  seeking  to  entrap  and 
confuse  the  witness,  and  to  confound  what  she  knew  of  her  own  knowledge 
with  what  she  knew  from  hearsay;  and  he  made,  as  he  thought  he  had  a 
right  to  do,  objection  to  such  examination  as  the  objectionable  questions  were 
propounded,  and  sought,  as  he  believed  in  a  proper  mode,  to  have  them  cor- 
rected; and  he  and  his  associate  counsel  differed  as  to  whether  the  proper 
practice  was  to  have  such  matters  corrected  as  the  examination  proceeded,  or 
to  wait  until  the  cross-examination  had  been  concluded,  and  then  by  re-ex- 
amination to  undertake  to  have  the  necessary  explanations  and  corrections 
made. 

''Respondent  was  firm  and  decided,  but  not  offensive,  in  his  view,  to  the 
examiner,  to  said  E.  or  to  said  F.,  and  because  of  this  position  of  respondent, 
which  said  F.  believed  wrong  and  would  be  hurtful  to  the  case,  or,  at  least, 
productive  of  no  good,  said  F.  declared  if  respondent  did  not  yield  and  come 
over  to  his  view  that  he  would  retire  and  leave  respondent  alone  as  counsel 
for  defendants  to  continue  the  further  examination  of  the  witness;  and  said 
F.  did  accordingly  leave,  for  the  causes  stated  by  respondent,  and  not  for  the 
causes  stated  in  the  affidavit  of  the  examiner.  After  he  retired  said  E.  also 
retired,  for  the  causes  stated  by  respondent,  and  not  for  those  stated  by  the 
examiner,  and  requested  the  examiner  to  report  the  matter  to  the  court.    Re- 
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spondent  denies  that  in  this  matter  he  showed  any  contempt  or  want  of  re- 
spect for  the  authority  of  the  examiner,  or  any  want  of  respect  or  contempt 
for  the  court,  under  whose  authority  the  examiner  was  acting.  He  denies 
all  purpose  whatever  of  contempt,  or  of  defying  the  authority  of  the  court  or 
its  examiner,  or  the  due  and  proper  execution  of  its  orders.  He  thought  that 
his  action  as  counsel  in  the  matter  was  proper  and  in  good  faith,  urged  it,  and 
in  so  doing  differed  with  his  associate  for  the  defense,  for  whom  he  then  en- 
tertained and  now  entertains  the  warmest  regard.  It  was  not  his  purpose  to 
wound  or  annoy  him  or  the  solicitor  for  complainants  or  the  examiner,  or  to 
act  in  a  spirit  of  disobedience  or  contempt  for  the  court  or  its  examiner,  or  its 
orders;  and  he  disclaims,  disavows,  and  positively  denies  that  he  entertained 
such  purpose,  or  was  guilty  of  any  word  or  act  which  makes  him  a  contemner 
of  the  court  or  its  examiner  or  its  proceedings.  He  regrets  that  his  disagree- 
ment with  his  associate  counsel  led  to  the  suspension  of  the  deposition,  and  to 
a  total  misconception  of  his  motives  and  purposes.  For  further  answer  re- 
spondent says  that  after  said  F.  and  said  £.  had  left  the  office  of  P.  &  P.,  as 
stated,  and  after  it  was  announced  that  the  further  taking  of  the  deposition 
was  suspended,  and  said  examiner  had  been  requested  to  report  to  the  court 
by  said  £.,  and  the  examiner  had  declared  he  would  do  so,  respondent  ad- 
mits that  he  called  said  £.  a  son  of  a  bitch,  but  not  a  damned  son  of  a  bitch; 
that  the  said  Mrs.  D.  was  then  present,  and  respondent  supposes  the  exam- 
iner was  also  present.  But  respondent  meant  no  disrespect  whatever  to  the 
examiner  or  to  the  court  by  the  use  of  such  expression.  It  may  be  that* he 
ought  not  to  have  used  it,  and  he  is  sorry  that  he  did  so  in  the  presence  and 
hearing  of  the  said  Mrs.  D.,  and  in  the  hearing  of  the  examiner. 

"Respondent  supposes  the  examiner  left  the  office  of  P.  &  P.  at  the  time 
he  states.  What  caused  him  to  leave,  respondent  does  not  know.  He  had  no 
further  business  there  to  detain  him,  and  respondent  supposes  he  was  on  the 
act  of  leaving  anyhow.  The  examiner,  after  a  time,  did  return  to  the  said 
office,  at  the  request  of  Col  F.,  who  had  returned  to  the  door  of  the  office,  and 
said  F.  and  respondent  were  conversing  on  the  subject  of  taking  the  deposi- 
tion of  another  witness.  Said  F.  and  respondent  desired  to  do  so,  and  at  the 
request  of  said  F.  the  examiner  returned,  as  already  stated.  He  was  politely 
requested  to  take  the  said  deposition  both  by  respondent  and  said  F.,  but  re- 
fused in  an  abrupt  and  angry  manner,  stating  that  he  would  not  do  so,  and 
respondent  felt  stung  and  angry  at  his  manner,  believing  that  he  meant  to 
snub  and  offend  respondent,  and  thereupon  respondent  grew  angry  and  did 
say  that  he  could  go  to  hell.  He  meant,  however,  no  disrespect  to  the  ex- 
aminer as  an  examiner  of  the  court;  but  to  the  man  who,  requested  politely  to 
take  a  deposition,  on  the  sidewalk  in  front  of  the  office  of  P.  &  P.  refused  in 
a  way  intended,  as  respondent  thought,  to  cut  and  wound  him,  he  did  make 
a  reply  which  but  for  his  anger  he  would  not  have  made,  and  which  he  re- 
grets. But  he  denies  that  in  such  answer  thus  made  there  was  any  contempt 
of  court,  or  violation  of  any  of  the  statutes  of  the  United  States.  It  was  a 
hasty  and  passionate  expression,  not  used  in  the  presence  of  the  court  or  of 
its  examiner  when  the  examiner  was  engaged  in  any  duty  imposed  on  him 
by  the  court.  It  is  true  that  respondent  was  excited,  and  that  he  may  have 
used  the  remark  attributed  to  him  in  reference  to  said  E.,  and  may  have  had 
his  knife  in  his  hand  at  the  time.  But  he  did  not  mean  to  do  what  he  said. 
He  spoke  from  passing  anger  and  passion,  and  said  £.  was  not  present  and 
did  not  hear  what  was  said.  This  did  not  occur  in  the  presence  of  the  court 
or  of  the  examiner  when  in  the  discharge  of  bis  duties,  but  upon  the  sidewalk 
in  Memphis,  and  was  plainly  not  intended  as  contempt  Qf  court  or  a  violation 
of  any  statute  of  the  United  States.  Respondent  solemnly  avers  that  he  had 
no  purpose  whatever  to  offer  disrespect  or  contempt  to  the  court  or  its  exam- 
iner as  the  officer  of  the  court  in  this  matter;  and  having  fully  answered  he 
prays  to  be  dismissed,"  eta 
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John  B.  dough,'  Asst.  Dist.  Atty.,  for  the  United  States. 

George  Gantt^  for  defendant. 

Hammond,  J.  The  claim  of  respondent  that  his  answer  shall  be 
treated  as  conclusively  true  cannot  be  admitted.  Procedure  in  mat- 
ters of  contempt  differs  in  courts  of  law  and  equity;  and  again  in  the 
latter  according  to  the  character  of  the  alleged  contempt.  There  are 
two  classes  of  contempts  in  a  court  of  equity,  known  as  ordinary  and 
extraordinary,  though  in  modem  times  they  have  been  called,  as  by 
Lord  Chancellor  Bbouoham  in  WeUesley's  Case,  2  Buss.  &  M.  639, 
civil  and  criminal;  as  to  which  he  says:  "I  agree  that  there  may 
oftentimes  be  a  difficulty  in  finding — Mr«^,  authority  for  deciding  where 
the  line  is  to  be  drawn;  and,  secondly,  instances  in  practice  for  draw- 
ing it."  He  then  shows  how  the  distinction  has  been  applied  in 
courts  of  law,  from  which  indeed  he  takes  the  nomenclature,  while 
that  of  the  equity  courts  much  the  better  expresses  the  distinction  as 
it  there  prevails.  It  would  be  interesting,  if  profitable  in  this  case, 
to  trace  the  influence  of  this  distinction  between  dvil  and  criminal 
contempts  (which  Mr.  Beames,  in  arguing  that  case,  denied)  in  breed- 
ing from  mere  implication  that  interminable  confusion  which  is  found 
in  the  law  of  contempts. 

In  a  court  of  law,  because  that  court  abhors  any  method  of  trial 
of  issues  of  fact  except  by  a  jury,  if  the  party  denied  his  contempt 
on  oath,  he  was  released,  and  the  parties  were  left  to  seek  redress 
through  indictment  or  action,  where  the  facts  could  be  tried  accord- 
ing to  the  course  of  the  common  law.  Blackstone  thinks  this  was  in 
favor  of  liberty,  as  it  was,  and  therefore  excuses  the  anomaly  of  try- 
ing a  man  on  bis  own  oath.  4  Bl.  Gomm.  287.  Except,  however,  in 
determining  whether  a  member  of  parliament  should  or  should  not 
be  imprisoned  for  his  contempt,  this  distinction  between  civil  and 
criminal  contempts,  or  ordinary  and  extraordinary  contempts,  was 
wholly  immaterial.  As  to  ordinary  mortals,  in  a  court  of  equity,  the 
distinction  was  one  wholly  of  procedure. 

In  ordinary  or  civil  contempts  there  was  only  a  controversy  be- 
t^^een  the  parties,  not  involving  the  element  of  offense  to  the  court, 
or  rather  to  the  king,  in  the  fact  of  disobedience;  though,  technically 
and  in  form,  that  element  was  the  gravamen  of  all  processes  of  con- 
tempt. In  extraordinary  contempts  the  existence  in  fact  of  disre- 
spect of  authority  was  punished  as  an  offense.  The  one  was  merely 
remedial,  the  other  punitive  or  disciplinary.  That  which  was  reme^ 
dial  was  less  summary  in  its  operation,  in  the  sense  that  it  took  longer 
to  accomplish  the  remedial  purpose,  and  the  matter  had  to  progress 
by  certain  stages;  as  attachment,  attachment  with  proclamations, 
commission  of  rebellion,  sergeant  at  arms,  sequestration,  habeas  cor* 
pus,  and,  finally,  pro  confesso.  But  every  one  of  these  processes  for 
arrest  was  issued  without  notice  to  the  defaulting  defendant  upon 
whom  subpoena  had  been  served.  The  contempt  was  cleared,  not  by 
answer  to  interrogatories,  but  by  doing  the  thing  commanded,  and 
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until  that  was  done  the  contemnor  was  imprisoned  on  any  of  the  pro- 
cesses which  caught  him.  If,  after  decree,  the  proceeding  was  to 
compel  obedience,  he  had  a  new  notice  by  writ  of  '^execution  of  de- 
cree/' which  must  precede  the  other  steps  mentioned  above.  As  to 
these  contempts  the  books  of  practice  treat  with  great  fulness.  1 
Newland,  Ch.  Pr.  67-98,  233,  380,  384,  388;  1  Daniell,  Ch.  Pr.  (1st 
Ed.  vol.  3,  McKinley  &  Lescure's  Law  Library,)  572-700;  Id.  (5th 
Ed.)  488,  1045,  1063.  Where  a  defendant  in  custody  under  any  of 
these  processes  of  contempt  desired  to  contest  the  regularity  of  his 
imprisonment,  he  applied  by  motion  or  petition,  supported  by  affida- 
vits, to  discharge  him,  to  which  the  plaintiff  could  file  affidavits  in 
answer,  and  the  court  would  decide  the  matter  upon  these  affidavits, 
or,  if  in  doubt,  refer  it  to  a  master.  1  Daniell,  Ch.  Pr.  666,  (Ist  Ed., 
supra  ^) 

Having  called  attention  to  the  division  of  ordinary  contempts  into 
such  as  are  committed  by  non-obedience  to  the  subposna  and  such  as 
are  committed  by  a  non-obedience  to  a  decree  or  order,  Mr.  Daniell, 
in  the  first  edition,  tells  us  that  "there  is  another  species  of  contempt 
in  which  the  dignity  of  the  court  is  chiefly  concerned,  and  which  can- 
not be  purged  by  mere  satisfaction  to  the  party,  but  may  be  the  sub- 
ject of  punishment  by  the  infliction  of  imprisonment  or  fine.  These 
are  called  extraordinary  contempts,  and  are  the  subject  of  peculiar 
modes  of  proceeding  which  will  be  pointed  out  in  another  part  of  this 
treatise."  1  Daniell,  Gh.  Pr.  572.  Our  author  did  not  redeem  this 
promise,  for  I  cannot  find  that  he  returns  to  the  subject  to  inform  us 
about  these  peculiar  modes  of  proceeding.  But  Mr.  Newland,  another 
author  of  repute,  displays  the  practice  with  sufficient  detail  to  deter- 
mine the  question  we  have  in  hand.  Having  told  us  that  to  beat 
the  person  serving  any  of  these  ordinary  processes  of  contempt,  or 
to  use  contumelious  expressions  against  the  court  or  its  process,  was  a 
contempt,  and  that  what  he  had  said  concerning  the  subpoena  in  that 
regard  applies  to  all  other  process,  orders,  and  decrees,  he  further 
observes  that  "the  usual  mode  of  proceeding  against  persons  gnilty 
of  those  and  other  contempts,  not  falling  within  the  description  of  or- 
dinary contempts,  is  by  applying  to  the  court  that  they  may  be  com- 
mitted upon  affidavit  and  notice  of  the  application.  However,  in 
some  cases  of  contempts,  as  when  they  consist  of  contumelious  words 
against  the  court  or  its  process,  and  are  proved  by  only  one  witness, 
the  practice  seems  to  be,  not  to  commit  the  party  in  the  first  instance, 
but  to  grant  an  attachment  against  him,  in  order  that  he  might  be 

^NoTE.  This  edition  is  cited  because  it  is  Dearest  to  the  time  when  our  federal 
equity  rales  were  promuUated,  and  therefore  the  most  reliable  exponent  of  that 
practice  to  which  we  are  bound  by  Equity  Rule  90 ;  Jones,  Rules,  149 ;  Badger  t. 
Badger^  1  Cliff.  243.  All  subsequent  editions,  including  the  first  American,  are 
oftentimes  misleading,  because  they  are  based  on  the  second  London  edition,  which 
was  almost  wholly  rewritten  in  1846,  after  Mr.  Danieirs  death,  by  Mr.  T.  £. 
fleadlam,  to  conform  the  work  to  the  very  radical  changes  in  English  practice  made 
after  our  equity  rules  were  adopted. 
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brought  in  to  be  examined  toaohing  the  contempt.  In  these  oases, 
after  the  party  is  brought  in,  or  appeared  gratis,  the  prosecutor,  upon 
notice  thereof,  files  interrogatories  for  his  examination.  *  *  *  If 
the  party  prosecuted  for  contempt  denies  it  on  his  examination,  or 
it  does  not  clearly  appear  by  his  examination,  the  prosecutor  may,  if 
necessary,  take  out  a  commission  of  course  to  prove  the  contempt. 
The  party  prosecuted  may  cross-examine  witnesses,  and  with  leave 
of  the  court  examine  witnesses  of  his  own.  After  these  proceedings 
the  court  will  decide  whether  a  contempt  has  been  committed  or  not, 
or  will  sometimes  refer  it  to  a  master  to  certify  whether  the  contempt 
be  confessed  or  proved,  or  not."     1  Newl.  Ch.  Pr.  67,  892. 

It  is  not  always  easy,  however,  to  determine  in  practice  to  which 
of  these  classes  a  particular  case  may  fall,  and  hence  the  practice  is 
not  uniform.  Strictly,  a  court  of  equity,  in  a  proceeding  of  the  latter 
character,  to  which  any  misbehavior  of  the  parties,  attorneys,  wit- 
nesses, jurors,  or  officers  of  the  court,  calculated  to  obstruct  the  effi- 
cient and  orderly  administration  of  justice  in  the  given  case,  belongs, 
on  its  own  motion,  or  that  of  the  parties,  proceeds  to  investigate  ex 
parte  the  alleged  contempt,  and  being  satisfied  thereof  directs  that  the 
guilty  person  stand  committed,  unless  he  shall  on  a  day  assigned 
show  cause  to  the  contrary.  This  order  nisi  being  served,  if  no  an- 
swer be  made  the  rule  is  made  absolute,  and  the  accused  is  then  ar- 
rested and  imprisoned  according  to  its  terms.  If  the  accused  appears, 
he  is  heard  in  any  way  that  suits  the  convenience  of  the  court,  by  an 
examination  ore  tenus,  upon  affidavits,  or  by  propounding  interrogato- 
ries. If  he  deny  the  contempt,  the  court,  either  for  itself  or  by  ref- 
erence to  a  master,  ascertains  the  facts  upon  the  proof,  either  party 
examining  witnesses  by  affidavit  or  otherwise.  But  there  was  never 
in  a  court  of  equity,  as  at  law,  any  rule  that  the  answer  of  the  re- 
spondent to  interrogatories  should  be  taken  as  true  and  he  discharged, 
if  he  denied  the  contempt.  1  Newl.  Gh.  Pr.,  supra;  1  Daniell,  Gh. 
Pr.  supra;  Id.  (5th  Ed.)  1070,  1079,  1686;  5  Grim.  Law  Mag. 
p.  483,  §§  7-14,  p.  608,  §§  27-30,  p.  607,  §  26,  p.  513,  §§  32-37; 
4  Bl.  Gomm.  288;  20  Amer.  Law  Reg.  147;  1  Bac.  Abr.  (Bouv.  Ed.) 
462;  2  Bac.  Abr.  (Bouv.  Ed.)  633;  King  v.  Vaughan,  2  Doug.  516; 
Underwood's  Case^  2  Humph.  45;  Rutlierford  v.  Metcalfe  5  Hayw. 
68;  McCredie  v.  Senior,  4  Paige,  378;  Jackson  v.  Smith,  5  Johns. 
115;  Magennis  v.  Parkkurst,  3  Green.  Gh.  (N.  J.)  433;  Thornton  v. 
Davis,  4  Granch,  G.  G.  500;  Parkhurst  v.  Kinsman,  2  Blatchf.  76; 
Whipple  V.  Hutchinson,  ,4  Blatchf.  190;  Birdsell  v.  Manufg  Co.  1 
Hughes,  59;  FForceaeer  v.  rraTTwn,  1  McLean,  483;  Oray-?.  Railroad, 
Woolw.  63;  Fanshawe  v.  Tracy,  4  Biss.  490;  Anger  stein  v.  Hunt,  6 
Yes.  489 ;  Crook  v.  People,  16  111.  534;  Buck  v.  Buck,  60  Bl.  105. 

But  this  method  of  procedure  has,  in  modem  practice,  and  since 
our  federal  equity  rules  were  promulgated,  fallen  somewhat  into 
desuetude,  and  has  been  superseded  by  substituting  for  an  order  of 
commitment  nisi  a  rule  to  show  cause  why  the  party  should  not  be 
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oommitted.  This  rule  to  show  cause  why  an  attachment  should  not 
issue,  or  an  order  of  commitment  be  made,  was  a  familiar  one  to 
both  courts  of  law  and  equity,  and  was  used  where  the  evidence  was 
not  before  the  court  as  a  mode  of  preliminary  inquiry  to  determine 
whether  any  proceedings  in  contempt  should  be  taken.  It  was,  how- 
ever, very  conveniently  converted  into  a  procedure  for  determining 
the  whole  matter  on  its  merits,  and  the  court  having  the  party  before 
it  proceeded,  without  technical  practice,  to  try  the  entire  question  on 
this  preliminary  inquiry.  Hence  the  answer  of  the  respondent  to 
such  a  rule  in  a  court  of  law  came  to  have  the  same  effect  as  his  an- 
swer to  interrogatories  in  more  regular  practice.  But  no  more  in 
this  modem  practice  than  in  that  which  is  more  technical  can  the  re- 
spondent's answer  be  given  that  effect  in  a  court  of  equity.  6  Grim. 
Law  Mag.  p.  494,  §§  8-12,  26;  In  re  Chadwick,  1  Low.  439;  HoU 
lingsworth  v.  Duane,  1  Wall.  C  C.  77,  102;  U.  S.  v.  Wayne,  Id.  134; 
Vo88  V.  Luke,  1  Cranch,  C.  C.  331 ;  U.  S.  v.  Oreen,  3  Mason,  482; 
Thornton  v.  Davis,  4  Cranch,  0.  C.  500;  U.  S.  v.  Bollman,  1  Cranch, 
C.  C.  373;  Pitt  v.  Davison,  37  N.  Y.  235;  1  Tidd,  Pr.  478-487. 
A  few  cases  may  be  found  so  holding,  but  they  are  aberrations  from 
the  general  line  of  authority  and  have  not  been  approved.  Mur^ 
dock's  Case,  1  Bland,  Ch.  486,  which  cites  Childrens  v.  Saxhy,  1  Vem. 
207,  a  case  directly  the  other  way;  Wells  v.  Com.  21  Grat.  500,  dis- 
approved in  State  v.  Harper's  Ferry  Co,  16  W.  Va.  873.  The  cases 
cited  by  the  respondent's  counsel  were  all  cases  at  law.  In  re  Ed- 
ward S.  May,  1  Fed.  Rep.  737;  S.  C.  2  Plippin,  562;  Re  Pitman, 
1  Curt.  186;   U.  S.  v.  Dodge,  2  Gall.  313. 

The  next  contention  of  the  respondent  is  that  our  act  of  congress 
of  March  2,  1831,  c.  99,  (4  St.  at  Large,  487;  Bev.  St.  §  725,)  has 
deprived  the  court  of  the  power  to  punish  for  such  contempts  as  that 
alleged  against  him.  It  is  generally  understood  that  the  object  of  that 
statute,  which  has  been  substantially  enacted  in  Tennessee  (Code,  § 
4106)  and  other  states  was  to  enlarge  the  liberty  of  criticism  by  the 
press  and  others  by  curtailing  the  power  to  punish  adverse  comments 
upon  the  courts,  their  officers,  and  proceedings,  as  contempts  which 
tend  to  impair  respect  for  the  tribunal,  and  thereby  obstruct  the  ad- 
ministration of  justice.  Ex  parte  Bradley,  7  Wall.  364;  Ex  parte 
Robinson,  19  Wall.  505;  Re  Chiles,  22  Wall.  157;  V.  S.  v.  Hohnes, 
1  Wall.  Jr.  1;  State  v.  Galloway,  5  Cold.  326;  Harwell  v.  State,  10 
Lea,  544;  Potdson's  Case,  quoted  1  Kent,  Comm.  301;  5  Crim.  Law 
Mag.  p.  177,  §  25;  Stuart  v.  People,  4c  111.  395;  Ex  parte  Hickey,  4 
Smedes  &  M.  750;  Gandy  v.  State,  13  Neb.  445;  S.  C.  14  N.  W. 
Eep.  155;  Ex  parte  Edwards,  11  Fla,  174;  Williamson's  Case,  26  Pa. 
St.  21;  State  v.  Dunham,  6  Iowa,  245 ;  People  v.  Wilson,  64  111.  195. 

I  do  not  find  it  necessary  to  go  into  the  distinctions  between  direct 
and  constructive  contempts,  which  are  so  unsatisfactory  to  all  who 
study  this  subject.  There  is  always  a  struggle  to  relegate  every  con- 
tempt to  the  odious  category  of  constructive  contempts,  in  order  to 
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take  shelter  under  these  restrictive  statates.  Bat  I  may  say  that,  in 
my  judgment,  the  courts  will  find  that  the  legislature  has  not  taken 
away  any  valuable  power,  when  these  statutes  are  properly  under- 
stood. Notwithstanding  the  seemingly  formidable  array  of  author- 
ity, it  may  be  that,  after  all,  it  is  a  mistake  to  say  that  all  contempts 
not  committed  in  the  presence  of  the  court  are  constructive  only. 
The  mere  place  of  the  occurrence  may  not  be  an  absolute  test  of  that 
question,  and  it  may  depend  on  the  character  of  the  particular  con- 
duct in  other  respects  besides  the  place  where  it  happens.  To  print 
hostile  comments  on  the  court,  its  of&cers,  or  proceedings,  as  in  cases 
where  the  question  generally  arises,  or  to  ride  one's  horse  into  the 
tavern  where  the  judge  sleeps,  as  in  Com,  v.  Stuart,  2  Va.  Cas.  320, 
may  be  only  constructively  a  contempt,  as  it  very  indirectly  obstructs 
the  course  of  justice,  if  at  all;  but  where  it  takes  the  form  of  an  as- 
sault upon  an  officer,  as  when  he  was  beaten  and  made  to  eat  the 
process  and  its  seal,  in  WiUiavis  v.  Johns,  2  Dick,  477,  S.  C.  1 
Mer.  302,  note  d,  the  impediment  to  the  efficient  administration  of 
justice  may  be  quite  as  direct  in  its  operation  to  that  end,  happen 
where  it  may,  as  if  the  party  had  ridden  his  horse  to  the  bar  of  the 
court  and  dragged  the  judge  from  the  bench  to  beaf  him.  Com.  v. 
Dandridge,  2  Va.  Cas.  408;  People  v.  Wilson,  64  111.  195.  Be  this 
as  it  may,  wherever  the  conduct  complained  of  ceases  to  be  general 
in  its  effect,  and  invades  the  domain  of  the  court  to  become  specific 
in  its  injury,  by  intimidating,  or  attempting  to  intimidate,  with  threats 
or  otherwise,  the  court  or  its  officers,  the  parties  or  their  counsel, 
the  witnesses,  jurors,  and  the  like,  while  in  the  discharge  of  their  du- 
ties as  such,  if  it  be  constructive  because  of  the  place  where  it  hap- 
pens, because  of  the  direct  injury  it  does  in  obstructing  the  work- 
ings of  the  organization  for  the  administration  of  justice  in  that 
particular  case,  the  power  to  punish  it  has  not  yet  been  taken  away 
by  any  statute,  however  broad  its  terms  may  apparently  be. 

Lord  Eldon  was  asked  to  commit  a  solicitor's  clerk  for  breaking 
open  the  desk  of  another  clerk,  in  the  office  of  the  register  of  the  court. 
He  said:  "These  officers  are  a  part  of  the  court  itself;  and  if  the 
register  does  not  come  forward  the  clerk  has  a  right  to  protection  in 
his  own  behalf."  Ex  parte  Burrows,  8  Ves,  635.  A  messenger  in 
bankruptcy  was  protected  while  on  shipboard  in  charge  of  the  goods. 
Ex  parte  Dixon,  8  Ves.  104.  It  is  a  contempt  to  insult  a  suitor  and 
his  solicitor  while  attending  in  the  master's  office,  and  the  party  will 
be  attached  at  once  on  production  of  the  master's  certificate.  French 
V.  French,  1  Hogan,  138;  Ex  parte  Ledwick,  8  Ves.  598;  Expart0 
King,  7  Ves.  312.  A  party  was  committed  for  terrifying  a  witness 
about  to  be  examined  at  a  commission.  Partridge  v.  Partridge,  Toth. 
40.  In  Fennsjlvania  an  examiner  himself  has  power  to  punish  a 
witness  for  contempt  in  refusing  to  obey  his  order,  because  it  is  a 
contempt  of  the  process  and  not  of  the  officer,  (Com,  v.  Newton,  1 
Grant,  Cas.  453;)  and  in  New  York  the  refusal  of  a  witness  to  answer 
v.2lF,no.l2— 49 
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the  grand  jury  is  a  contempt  "in  the  presence  of  the  court,"  People 
V.  Hockley,  24  N.  Y.  74.  Any  contempt  against  commissioners  de- 
riving their  authority  from  the  great  seal  is  panishable  by  the  great 
seal.  Com.  v.  Hicks,  1  Dick.  61.  Commitment  without  rule  niei  for 
an  assault  upon  the  messenger  of  the  great  seal  while  in  discharge  of 
his  duty  which  was  a  contempt.  This  shows  it  was  on  the  same  foot- 
ing  as  a  contempt  in  the  face  of  the  court.  Elliot  v.  Halmarack^  1 
Mer.  301;  Ex  parte  Clarke,  1  Ross.  &  M.  663.  A  party  attending 
before  an  arbiter  substituted  for  the  master  is  entitled  to  protection. 
Moore  v.  Aylet,  2  Dick.  780.  A  peer,  ordinarily  privileged,  for  abduct- 
ing a  ward  of  the  court  was  committed  "for  obstruction  to  the  pro- 
cess of  the  king's  court  and  contempt  in  the  nature  of  obstruction  to 
the  king's  court."  Wellesley'a  Case,  2  Russ.  &  M.  639.  A  member 
of  parliament  was  committed  to  the  Fleet  for  sending  a  threatening 
letter  to  a  master  before  whom  he  had  a  case  pending,  in  which  he 
was  party,  and  counsel  and  the  house  of  commons  held  he  was  not 
privileged.     Charlton's  Case,  2  Mylne  &  C.  316. 

These  cases  show  that  such  contempts  are  as  aggravated  as  those 
directed  at  the  court  itself  in  open  court,  and,  if  there  be  two  witnesses 
to  the  contempt,  a  rule  nisi  is  unnecessary  under  the  old  practice. 
Anon,  3  Atk.  219.  The  contempt  occasioned  by  the  misbehavior 
of  an  officer  of  the  court — and  the  same  rule  applies  to  the  attor- 
neys, parties,  etc. — is  not  included  in  the  prohibitions  on  the  court 
of  the  act  of  congress  of  March  2,  1831.  Rev.  St.  §  725;  Re  Pit- 
man, 1  Curt.  186.  It  is  a  contempt  to  make  a  riot  on  a  railroad, 
by  strikers,  while  the  road  is  in  the  hands  of  a  receiver  of  the  court. 
Secor  V.  Railroad  Co.  7  Biss.  513;  King  r.  Railroad  Co.  Id.  529. 
To  curse  a  witness  in  the  piazza  of  the  court-house  is  a  contempt 
"in  the  presence  of  the  court,"  (U.  S.  v.  Carter,  3  Cranch,  C.  C. 
423;)  and  this  notwithstanding  the  act  of  1831.  U.  S.  v.  Emerson, 
4  Cranch,  C.  C.  188.  Here  one  was  called  a  liar  in  the  hearing  of 
the  crier  and  other  officers  of  the  court.  It  is  a  contempt  for  per- 
sons to  leave  the  room  "contrary  to  the  express  command  of  the 
bailiflf."  Offutt  v.  Parrott,  1  Cranch,  C.  C.  154.  It  is  "an  obstruc- 
tion of  justice"  for  a  juror  to  form  and  express  an  opinion  after  serv- 
ice, in  order  to  disqualify  himself.  U.  S.  v.  Devaiighan,  3  Cranch, 
C.  C.  84.  A  witness  before  a  grand  jury  refused  to  answer,  and  "be- 
haved in  -an  insolent  manner  and  threatened  some  of  the  jurors;" 
held  a  contempt.  U.  S.  v.  Caton,  1  Cranch,  C.  C.  150.  A  contempt 
of  a  register  in  bankruptcy  is  a  contempt  of  the  court  itself.  Re 
Allen,  13  Blatchf.  271;  Re  Speyer,  6  N.  B.  R.  255.  And  so  it  is  a 
contempt  for  a  party  to  refuse  to  ob^y  a  referee's  order  to  allow  a 
witness  to  see  books  produced  upon  an  order  of  the  court;  and  a 
statute  authorizing  referees  to  punish  for  contempt  does  not  deprive 
the  court  of  its  concurrent  power  over  such  contempts.  Stutlow  v. 
Knox,  4  Abb.  App.  Dec.  326;  Re  Seeley,  6  Abb.  Pr.  217;  6  Crim. 
Law  Mag.  p.  159,  §§  7,  27. 
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The  privilege  of  protection  to  all  engaged  in  and  about  the  business 
of  the  court  from  all  manner  of  obstruction  to  that  business,  from 
violence,  insult,  threats,  and  disturbance  of  every  character,  is  a  very 
high  one,  and  extends  to  protect  the  persons  engaged  from  arrests  in 
civil  suits,  from  service  of  process,  etc.  It  "arises  out  of  the  author- 
ity  and  dignity  of  the  court,"  and  may  be  enforced  by  a  writ  of  pro- 
tection, as  well  as  by  punishing  the  offender  for  contempt.  A  master, 
examiner,  referee,  or  commissioner  acts  under  the  authority  of  the 
court  when  he  makes  a  lawful  order,  and  the  order  need  not  be  a 
written  one.  Bridges  v.  Sheldon,  7  Fed.  Rep.  17,  42, 45.  Attorneys 
are  officers  of  the  court,  and  are,  like  parties,  witnesses,  jurors,  and 
the  officials,  entitled  to  protection,  and  are  subject  especially  to  the 
power  of  the  court  to  compel  them  to  behave  themselves  with  propri- 
ety in  such  matters  as  pertain  to  the  business  of  the  court  in  all  its 
ramifications.  Ex  parte  Garland,  4  Wall.  378;  Ex  parte  Bradley,  7 
Wall.  374;  Ex  parte  Paschal,  10  Wall.  491;  Ex  parte  Wall,  107  U. 
S.  265;  S.  C.  2  Sup.  Ct.  Eep.  669;  Re  Woolley,  11  Bush,  95;  Ex 
parte  Cole,  1  McCrary,  405;  6  Grim.  Law  Mag.  p.  186,  §§  30,  31; 
Weeks,  Attys.  180-188;  Weeks,  Dep.  p.  143,  §  120. 

A  witness  cannot  refuse  to  answer  the  examiner  because  the  ques- 
tion is  irrelevant  or  improper,  his  remedy  being  by  a  demurrer  to  the 
interrogatory  to  take  the  opinion  of  the  court.  5  Grim.  Law  Mag.  p. 
185,  §  29,  and  notes;  1  Daniell,  Gh.  Pr.  (5th  Ed.)  942;  Re  Judson, 
3  Blatchf.  148.  But  the  contempt  may  be  excused  if  the  witness  hon- 
estly acts  under  the  advice  of  counsel.  Roberts  v.  WaUey,  14  Fed. 
Bep.  167.  But  it  is  contempt  for  counsel  to  advise  a  witness  not  to 
answer,  and  a  more  serious  contempt  to  prompt  a  witness  in  his  an- 
swers. Re  Eldridge,  82  N.  T.  161;  Heerdt  v.  Wetmore,  2  Rob.  (N. 
Y.)  697;  Com.  v.  Feely,  2  Va.  Gas.  1. 

These  authorities  show  most  conclusively  that  whatever  may  be 
the  restrictions  imposed  by  our  statute,  they  certainly  have  no  ap- 
plication to  a  case  like  this,  involving  the  conduct  of  a  party  to  the 
suit,  who  is  at  the  same  time  an  attorney  in  the  case,  towards  an 
officer  of  the  court,  in  a  proceeding  before  him  had  in  the  case  itself. 
Indeed,  it  falls  within  the  permissive  language  of  the  statute.  If  the 
"misbehavior"  was  not  "in  the  presence"  of  the  court,  or  "so  near 
thereto  as  to  obstruct  the  administration  of  justice,"  it  was  "the  dis- 
obedience or  resistance"  by  "an  officer,"  and  "a  party"  to  "a  lawful 
order,  decree,  or  command"  of  the  court.  Rev.  St.  §  725.  The  or- 
der of  the  court  was  that  the  proof  should  be  taken  before  this  exam- 
iner, and  respondent's  conduct  was  well  calculated  to,  and  did,  in 
fact,  "obstruct  the  administration  of  justice"  by  impeding  the  exam- 
ination of  a  witness.  Nor  is  the  case  any  better  for  respondent  on 
his  own  showing,  ingeniously  contrived  as  the  answer  is  to  evade  the 
force  of  the  facts  as  they  are  admitted  to  be.  Neither  the  report  of 
the  examiner  and  the  affidavits,  nor  the  answer  of  the  defendant,  de- 
scribe with  sufficient  precision  the  acts  of  the  respondent ;  but  it  suf- 
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ficienily  appears  from  the  language  admitted  to  have  been  used,  and 
the  conduct  of  the  persons  engaged  about  the  business,  in  leaving  the 
disgraceful  scene,  to  have  been  of  that  violent  character  which  justi- 
fied the  examiner,  the  associate  and  opposing  counsel  in  their  pro- 
tests against  it.  It  was  impossible  to  proceed  with  the  business  un- 
less by  submission  to  respondent's  violent  and  imperious  will.  This 
is  wholly  inconsistent  with  the  avowed  error  of  judgment  and  absence 
of  intentional  disrespect  for  the  authority  of  the  court.  It  is  thor- 
oughly well  settled  that  the  avowal  of  such  respect  cannot  weigh 
against  the  plain  implications  of  the  conduct  itself.  Re  May,  supra; 
Wartman  v.  Wartman,  Tan.  Dec.  362,  370;  People  v.  Freer,  1  Caine, 
485,  518;  5  Grim.  Law  Mag.  p.  510,  §  29.  Counsel  and  parties 
.have  ample  opportunity,  by  interrogatories  and  counter  interroga- 
tories, to  have  a  witness  explain  his  answers,  or  the  witness  may,  as 
we  have  seen,  seek  the  protection  of  the  court  by  demurrer;  but  all 
testimony  would  be  of  little  value  if  counsel  or  parties  be  permitted 
to  dictate,  prompt,  or  otherwise  control  the  answers;  and  it  is,  as  we 
have  seen,  a  contempt  to  do  this,  even  where  there  is  no  exhibition 
of  violence  and  contemptuous  conduct,  as  in  this  case. 

Again,  while  the  language  used  about  the  opposing  counsel  was 
not,  in  his  absence,  a  contempt,  although  the  attorneys  are  as  much 
under  the  protection  of  the  court  from  violence,  insults,  and  threats 
as  any  other  official,  the  conduct  of  the  respondent  towards  the  ex- 
aminer was  a  gross  contempt  of  this  court,  and  it  can  have  no  toler- 
ation for  the  distinction  assumed  by  counsel  between  the  man  and  the 
officer.  No  such  distinction  exists  in  the  law,  as  shown  by  perhaps 
the  ablest  case  on  the  law  of  contempts  to  be  found  in  the  books. 
Com.  V.  Dandridge,  2  Va.  Cas.  408;  Fitler  v.  Probasco,  2  Brown, 
(Pa.)  137.  Besides,  the  respondent  does  not  aver  any  other  cause 
of  complaint  against  this  officer  than  such  as  he  had  growing  out  of 
their  official  relations  to  the  transactions  of  this  case.  If  respond- 
ent had  shown  facts  aliunde  that  relation  to  provoke,  however  un- 
necessarily, his  violent  language,  there  could  have  been  no  contempt 
of  this  court,  of  course.  But  in  their  official  relations  to  the  case 
both  are  under  the  protection  and  privilege  of  the  court,  while  en- 
gaged, as  they  then  were,  about  the  business  of  the  court,  from  all 
contumely,  insult,  and  violence  towards  each  other.  Altogether,  the 
proof  shows,  on  the  part  of  the  respondent,  a  reckless  disregard  of 
the  ordinary  proprieties  of  the  occasion,  and  of  the  authority  of  the 
court,  too  serious  to  be  overlooked  by  the  most  indulgent  court. 

In  all  cases  of  the  kind  the  courts  are  troubled  about  the  penalty  | 

to  be  imposed  for  the  contempt.     Ordinarily,  courts  of  equity  meet  | 

such  defiance  of  their  authority  by  imprisonment,  which  the  conduct  i 

of  respondent  richly  merits.  But  the  court  has  observed  in  the  prog- 
ress of  this  case  that  the  respondent  is  not  a  man  of  cool  head  or 
cool  temper.  Unfortunately,  he  has  undertaken  the  always  doubt- 
ful task  of  representing  himself  as  counsel  in  an  acrimonious  litiga- 
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tion,  in  which,  in  every  possible  sense,  he  is  deeply  interested  as 
party,  witness,  guardian,  etc.  Naturally,  his  feelings  are  intensely 
involved,  and  in  all  litigation  of  this  kind,  certainly  in  this,  much  oc< 
ours  calculated  to  exasperate  the  feelings  of  a  man  of  the  tempera* 
ment  described.  That  any  such  cause  existed  on  this  occasion  does 
not  appear;  but,  yielding  to  this  consideration  of  the  infirmities  of 
human  nature,  the  court  has  determined  to  impose  only  a  fine.  The 
judgment  of  the  court,  therefore,  is  that  the  defendant  be  adjudged 
guilty  of  contempt,  and  that  he  pay  a  fine  of  |50  and  the  costs  of  this 
proceeding,  and  that  he  stand  committed  until  the  fine  and  costs  are 
paid. 
Decree  accordingly. 


ViOKRBY  V.  State  Savings  Ass'n.^ 
{dr&uit  Court,  E.  D.  MiMouri.    October  13, 1884.) 

KsooTiABLB  iNSTRiTMKNTS— Banking  Defosits  fob  Collection. 

Where  a  negotiable  instrument,  indorsed  and  delivered  in  blank  to  a  bank, 
though  in  fact  onlj  for  collection,  is  sent  by  it  to  another  bank  for  <*  collection 
and  credit"  before  maturity,  and  the  latter  receives  it  without  notice  that  it 
does  not  belong  to  the  former,  it  may  lawfully  retain  the  proceeds  of  the  col* 
lection  to  satisfy  a  claim  for  a  general  balance  against  the  other  bank,  if  that 
balance  has  been  allowed  to  arise  and  remain  on  the  faith  of  receiving  pay- 
ments from  such  collections  pursuant  to  a  usage  between  the  two  banks. 

This  is  a  suit  for  the  proceeds  of  a  promissory  note  deposited  by 
the  plaintiff,  indorsed  in  blank,  with  the  Indianapolis  Banking  Com- 
pany at  Indianapolis  for  collection,  and  transmitted  by  that  company 
to  the  defendant  at  St.  Louis,  where  it  was  payable,  with  the  direction 
to  "collect  and  credit"  it  to  the  Indianapolis  Banking  Company.  It 
was  collected  and  credited  accordingly,  without  knowledge  on  the 
defendant's  part  that,  at  the  time  the  note  was  received,  the  plaintiff 
had  any  interest  in  it.  The  balance  against  the  Indianapolis  Bank* 
ing  Company  was  then  and  stiU  remains  greater  than  the  amount  of 
the  note. 

Finkelnburg  d  Rassieyr,  for  plaintiff. 

H,  D.  Woodf  for  defendant. 

Breweb,  J.  I  think  the  defendant  is  entitled  to  judgment.  The 
facts  bring  the  case  within  the  rules  laid  down  in  Bank  Metropolis  v. 
A'.  E.  Bank,  1  How.  234;  S.  C.  6  How.  212;  Sweeny  v.  Easter,  1 
Wall.  166. 

The  Indiana  bank  was  the  apparent  owner  of  the  paper,  made  so 
by  the  unrestricted  indorsement  of  the  plaintiff.  It  forwarded  the 
paper  to  the  defendant  for  collection  and  credit.     The  defendant  had 

1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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no  notice  of  plaintifiTs  title,  or  reason  to  sappose  that  the  Indiana 
bank  was  not  the  owner.  For  more  than  a  score  of  years  the  two 
banks  had  had  matual  dealinp:s  in  paper,  large  amounts  passing  be- 
tween them  for  collection.  Oat  of  these  dealings  sprang  balances, 
sometimes  in  favor  of  one  bank  and  sometimes  in  favor  of  the  other. 
Collections  were  not  remitted,  bnt  simply  passed  to  the  credit  of  the 
transmitting  bank,  and  to  be  settled  by  the  proceeds  of  other  collec- 
tions sent  to  such  bank.  Statements  of  account  and  balances  were 
periodically  exchanged*  Under  these  circumstances,  it  is  fair  to  hold 
that  the  balances  were  by  each  bank  permitted  to  remain  upon  the 
credit  of  remittances  made  or  contemplated  in  the  usual  course  of 
dealing  between  them.  The  testimony  of  ^he  assistant  cashier  of  de- 
fendant, that  it  believed  the  Indiana  bank  solvent  and  trusted  it  ac- 
cordingly, does  not  conflict  with  this;  it  simply  indicates  what  might 
be  expected,  that  the  defendants  would  not  hold  as  a  correspondent 
a  bank  in  whose  solvency  it  had  no  faith. 

So  far  as  any  hardship  on  the  plaintiff  is  concerned,  he  has  no  one 
but  himself  to  blame.  By  a  restricted  indorsement  he  could  have 
given  notice  to  every  one  of  his  title.  He  chose  to  give  an  unre- 
stricted indorsement,  and  thus  permitted  it  to  pass  into  the  channels 
of  trade  as  apparently  the  property  of  the  Indiana  bank.  He  trusted 
that  bank,  and  must  abide  the  consequences  of  his  confidence.  That 
the  indorsement  to  the  defendant  was  for  collection  is  immaterial. 
The  question  in  these  cases  is  not  whether  title  is  apparently  trans- 
ferred to  the  collecting  bank,  but  whether  it  has  a  right  to  treat  the 
transmitting  bank  as  the  owner.  It  had  such  right  in  this  case,  and 
therefore  judgment  will  be  entered  in  favor  of  defendant. 


Ds  Fbanoa  and  others  v.  Howabd.^ 

{Circuit  Court,  E.  D,  Missouri.    tJeptember  27,  1884.) 

1«  Desobnt  and  DiSTBiBnTiOK—ALiBNAOB— Chapter  110,  H  2  Aim  4,  Gen.  St. 

lAo.  1866,  OONBTRUBD. 

Under  the  provisions  of  chapter  110  of  the  General  Statutes  of  Missouri  of 
1866,  where  there  is  an  intervening  estate  less  than  the  fee  limited  by  will  to  a 
devisee,  aliens,  who,  but  for  their  alienage,  would  Inherit  the  remainder,  have 
power  to  dispose  of  the  interest  which  they  would  inherit  if  they  were  citizens, 
to  parties  capable  of  taking,  at  any  time  prior  to  the  expiration  of  three  years 
after  the  expiration  of  the  intervening  estate. 

2.  OONSmEBATION — ^IlIPLIED  WaBRANTY  OF  TfTLB. 

SembU,  that  in  such  cases  a  contract  by  aliens  to  convey  their  interest  in  an 
estate  which  they  are  supposed  to  have,  but  have  not  in  fact  the  right  to  dis- 
pose of,  is  sufficient  consideration  for  a  contract  to  pay  for  the  conveyance,  and 
the  supposed  possessors  of  the  power  are  not  bound,  in  the  absence  of  fraud,  to 
make  good  their  right  in  order  to  recover  the  amount  agreed  to  be  paid. 

At  Law. 

1  Reported  by  BenJ.  P.  Rex,  Esg.,  of  the  St.  Louis  bar. 
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This  is  a  suit  upon  a  contract  between  plaintiffs  and  the  defendant, 
whereby  the  former  agreed  to  convey  to  the  latter  their  interest  in 
certain  lands,  situated  in  Missouri,  in  consideration  of  the  sum  of 
$5,250;  $250  cash,  balance  to  be  paid  upon  delivery  of  a  deed.  The 
tender  of  a  deed  is  alleged,  and  judgment  for  the  unpaid  balance  of 
the  purchase  money  asked. 

W.  H.  Clopton,  for  plaintiff. 

Henry  M.  d  Freeman  A,  Post,  for  defendant. 

Miller,  Justice,  (orally.)  The  case  of  De  Franca  and  others 
against  Howard,  which  was  heard  upon  Wednesday,  will  be  disposed 
of  this  morning.  I  do  not  think  it  necessary  to  say  much  about  it. 
De  Franca  died,  the  owner  of  certain  property,  which  the  plaintiff 
sold  to  the  defendant.  By  a  written  contract  the  defendant  agrees  to 
pay  $5,000  for  it,  in  addition  to  $250  earnest  money,  which  he  had 
already  paid.  His  contract  was  in  writing,  executed  by  both  parties, 
and  not  denied  by  either  of  them.  It  is  now  argued  by  the  defend- 
ant, in  the  first  place,  that  the  plaintiffs  were  not  the  heirs  of  De 
Franca  as  to  this  property,  and  therefore  that  the  defendant  got 
nothing  by  his  contract.  '  It  is  probably  a  sufficient  answer  to  that 
to  say  that  the  plaintiff  did  not  covenant  to  convey  a  title.  They 
covenanted  to  convey  their  interest  as  the  heirs  of  De  Franca.  I 
think,  probably,  that  is  not  a  covenant  that  they  were  the  heirs  of 
De  Franca.  At  all  events  they  bear  such  relation  to  him  that  they 
had  something  of  value  to  sell,  if  they  were  not  the  legal  heirs.  It 
is  perhaps  proper  to  say  that  the  objection — the  main  objection — is 
that  they  are  aliens. 

I  shall  not  go  into  the  testimony,  because  I  think  it  is  perfectly 
plain  that  these  plaintiffs,  if  they  had  not  been  aliens,  if  they  are  not 
barred  by  the  law  of  Missouri  on  the  subject  of  alienage,  have  estab- 
lished the  fact  that  they  are  the  only  living  next  of  kin  of  De  Franca. 
As  a  fact,  we  both  find  that  without  any  hesitation.  That  being  es- 
tablished, it  is  also  a  fact  that  they  are  aliens,  and  were  at  the  time  of 
De  Franca's  death. 

De  Franca  made  a  will  and  left  a  wife.  Apart  from  that  will  and 
.that  wife,  these  plaintiffs  are  the  persons  who,  if  they  were  not  aliens, 
would  inherit  the  real  estate  which  they  sold  to  Howard.  The  will 
of  De  Franca  very  distinctly  gives  to  his  wife  a  life-estate  in  this 
property,  and  places  the  title  of  that  life-estate  in  Mr.  Price  for  the 
use  and  benefit  of  that  wife.  The  wife  was  insane,  and  is  insane  now. 
My  opinion  is  that  the  result  of  that  will  was,  as  a  matter  of  law, 
that — unless  she  or  some  one  for  her  had  asserted  her  right  to  a 
larger  estate,  which  is  not  in  controversy  here,  nobody  saying  any- 
thing about  it  whatever — my  opinion  is  that  the  effect  of  that  will  is 
to  limit  her  interest  in  the  property  to  a  life-estate,  and  that  when  she 
dies  nobody  can  inherit  that  liFe-estate  or  can  take  anything  through 
her  title  to  that  estate;  that  that  is  the  interest  and  the  only  in- 
terest she  has  in  it,  or  had  on  his  death,  unless  she  had  resisted  the 
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will.  That  leaves,  then,  the  remainder  of  that  estate  after  her  death 
as  the  subject  of  consideration  as  to  what  became  of  it. 

I  understand  the  law  of  Missouri  to  be  that  an  alien  who  cannot 
inherit  or  cannot  hold  property  has  a  right  within  three  years  from 
certain  events  to  convey  the  title,  or  such  title  as  he  could  have  taken 
if  he  had  not  been  an  alien.  He  must  do  that,  however,  within  three 
years  from  certain  events.  Counsel  for  defendant  introduced  evi- 
dence to  show  that  the  administration  of  the  estate  of  De  Franca  was 
closed  in  1869,  and  he  insists  that  from  that  date  the  three  years  of 
limitation  within  which  these  alien  descendants  or  collaterals  of  De 
Franca  must  have  made  the  deed  began,  and  that  as  they  did  not 
deed  it  within  three  years  they  had  no  power,  and  their  deed  con- 
veyed nothing,  and  that  there  was  an  absolute  want  of  consideration 
for  the  contract  now  sued  on.  As  regards  the  particular  date  from 
which  the  three  years  must  commence  running,  that  contention  is 
correct  if  there  is  no  other  estate  intervening;  but  the  statute  fixes 
other  times  and  other  incidents  indicating  the  date  from  which  the 
three  years  commence  running.  One  of  them,  in  the  clearest  possible 
language,  is  the  existence  of  ''some  other  estate  less  than  the  fee-sim- 
ple estate  in  another  party  than  an  alien,"  which,  when  it  is  termi- 
nated, the  three  years  begin  to  run.  Very  well.  As  a  matter  of  law, 
then,  we  hold  that  until  the  life-estate  of  the  wife  of  De  Franca  ter- 
minates by  her  death,  no  bar,  no  three  years,  nor  any  other  hin- 
drance arises  to  prevent  these  alien  heirs  (I  do  not  use  the  word 
"heirs"  correctly,  because  they  are  not  heirs,  but  next  of  kin)  of  De 
Franca  from  conveying  the  interest  that  will  result  to  them  when  that 
death  comes. 

The  statute  itself  and  its  policy  is  a  very  clear  one.  It  means  that 
80  long  as  the  estate,  the  title,  is  in  any  body  who  is  not  an  alien,  and 
who  by  law  can  inherit  or  receive  by  devise  title  to  land  in  the  state 
of  Missouri, — so  long  as  that  title  is  in  anybody,  no  bar  begins  to  run; 
but  when  that  title  has  ended  and  the  next  person  to  take  is  an  alien, 
that  that  person  cannot  take  a  fee-simple  to  himself,  nor  can  he  hold 
it  when  devolves  on  him  any  right  or  title  to  it,  or  whatever  you  may 
call  it,  longer  than  three  years;  but  that  within  that  three  years,  and 
any  time  before  the  expiration  of  three  years,  the  law  vests  in  him  a 
power  of  appointment  by  which  he  can  sell  and  convey  the  title  which 
would  come  to  him  if  he  were  not  an  alien,  to  any  other  person  who 
is  capable  of  taking  and  is  not  an  alien,  and  who,  under  the  laws  of 
Missouri,  can  take  and  hold  title.  The  result  of  this  is  that  these  par- 
ties had  until  three  years  after  the  death  of  Mrs.  De  Franca  to  make 
that  appointment  to  convey  that  title  to  any  person  capable  of  taking 
it.  They  have  done  this  in  the  case  of  Mr.  Howard.  They  con- 
tracted to  do  it,  and  that  contract  was  valid.  They  have  proved  that 
contract,  and  they  are  entitled  to  the  money. 

Judgment,  therefore,  will  be  given  for  the  plaintiflF,  with  the  interest, 
for  $5,000. 
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• 

Mr.  H.  M.  Post^  (of  counsel  for  plaintiff.)  As  a  matter  of  form  we 
desire  to  enter  our  exceptions  to  the  finding  of  the  court. 

The  Court,  (by  Mr.  Justice  Miller.)  Let  me  do  the  best  thing  I  can 
for  you,  Mr.  Post.  Exceptions  to  such  a  judgment  as  that  do  no  good. 
These  findings  of  law  that  you  have  asked  me  to  find  are  not  good.  I 
cannot  find  and  cannot  sign  a  finding  of  facts  that  merely  recites  all 
that  has  been  proved  in  this  case ;  but  the  law  says  that  the  court 
may  find  the  material  facts  on  which  the  judgment  rests,  and  if  they 
do  not  justify  the  judgment  you  can  take  your  writ  of  error  on  that 
and  have  it  reviewed.  In  addition  to  that,  you  are  entitled  to  show 
in  your  bill  of  exceptions  that  you  excepted  on  the  trial  to  the  intro- 
duction of  testimony.  If  you  can  make  up  a  finding  of  facts  suit- 
able, on  which  you  can  agree  among  yourselves,  I  will  be  here  until 
next  Tuesday  and  sign  it,  as  I  want  to  give  you  a  chance  to  take  it 
np  if  you  can.  The  main  facts  to  be  found  are,  simply,  that  De 
Franca  died  possessed  of  this  property,  having  a  title ;  that  he  made 
a  will;  that  no  other  heirs  have  been  found  but  these  aliens;  that 
they  are  the  heirs,  and  that  was  for  the  court  to  find.  I  hold  on  both 
propositions  the  plaintiff  is  entitled  to  recover;  that  these  pkintiffs 
had  an  interest  such  as  they  could  sell,  and  which  they  did  sell.  I 
mean  by  that  that  they  had  the  power,  and  that  their  conveyance 
conveyed  the  remainder  after  Mrs.  De  Franca's  death.  I  hold,  as  a 
matter  of  law,  whether  they  did  or  not,  whether  they  were  entitled 
to  that  thing  or  not,  that  the  negotiations,  the  condition  of  the  es- 
tate, the  probability  that  Mr.  Howard  himself  hunted  up  and  found 
out  that  these  were  the  real  heirs,  all  that  constitutes  a  matter  of 
contract  in  which  the  heirs  were  not  bound  to  make  good  their  title, 
and  which  Mr.  Howard  took  at  his  own  risk.  On  both  propositions 
of  law  I  find  for  the  plaintiffs.  I  never  have  volunteered  much  ad- 
vice against  my  own  judgments,  but  this  is  such  a  perfectly  clear 
matter,  both  to  Judge  Treat  and  myself,  that  I  think  Mr.  Howard 
would  be  fooling  away  bis  money  to  prosecute  the  case  further. 
•  Treat,  J.  The  effect  of  this  judgment,  Mr.  Post,  is  this :  Of  course 
Mr.  Howard  has  a  perfect  title,  subject  to  that  life-estate.  It  seems 
that  he  was  advised  differently  by  others,  but  this  court  has  reached 
a  different  conclusion.  He  can  take  his  deed,  pay  his  money,  and 
he  has  the  title. 
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Sbaman  V.  Entebpbisb  Fibb  &  Mabinb  Ins.  Go.* 

{Cireuit  Churt,  B.  D.  Misiouri,    September  25, 1884.) 
1.  Insurance— Ikbubablb  Interest  of  Stookholdeb  m  Oobfobatb  Pbop- 

SRTJ. 

An  owner  of  stock  in  a  corporation  has  an  insurable  interest  in  the  corpo- 
rate property  in  proportion  to  the  amount  of  his  stock. 
%  Same— Where  There  ib  a  Skam  Sale. 

This  interest,  though  extinguished  by  a  bona  fide  aaXe  of  the  property,  Is  not 
altered  by  a  sham  sale. 
8.  Same — Evidence. 

The  bill  of  sale  and  the  enrollment  of  a  steam-boat  are  prima  fade  evidenoe 
of  a  bona  fide  sale. 
4.  Bahe— Implied  Contbact  as  to  Sbaworthinb88. 

There  is  an  implied  contract  on  the  part  of  the  insnred  ot  an  interest  In  a 
vessel  for  a  particular  voyage,  that  she  shall  be  seaworthy  when  she  leaves  the 
port  of  departure,  and  that  if  she  becomes  unsea worthy  while  on  her  voyage 
the  master  shall  use  a  reasonable  discretion  and  have  the  defect  remedied  at 
the  nearest  convenient  port. 
6.  Same. 

The  necessity  for  haste  in  making  repairs,  in  case  the  vessel  becomes  nnsea- 
worthy  during  her  voyage,  depends  upon  the  character  of  the  defect:  the 
more  serious  it  is  the  greater  the  necessity  for  prompt  attention. 

6.  Same— Practice. 

The  question  of  whether  or  not  reasonable  diligence  has  been  used  in  a  given 
case  is  for  the  jury  to  decide. 

7.  Same. 

The  fact  that  a  vessel  was  unseaworthy  when  it  left  the  port  of  departure, 
or  became  so  afterwards,  and  due  diligence  was  not  used  in  having  her  re- 
paired, will  not  prevent  a  recovery  by  an  insurer  in  case  of  loss,  unless  the  loss 
has  been  contributed  to  or  caused  by  the  defect. 

8.  Same— Perils  op  Navigation. 

Perils  in  making  landings  are  perils  of  navigation. 

9.  Same  —  Amount  of   Stockholder's  Insurable  Interest    in   Oorpobatb 

Property. 

Where  a  party  who  owned  three-sixteenths  of  the  capital  stock  of  a  cotpo- 
ration  insured  his  interest  in  the  corporate  property,  hddy  that  in  case  of  loss 
he  was  entitled  to  recover  the  amount  of  his  policy,  up  to  three-sixteenths  of 
the  value  of  such  property  at  the  time  of  the  loss. 

Suit  upon  a  policy  of  insurance  upon  a  steam-boat  owned,  as  al- 
leged, by  the  G.  Y.  Kountz  Transportation  Company.  The  insured 
vessel,  while  making  the  trip  specified  in  the  policy,  accidentally 
struck  the  river  bank,  in  attempting  to  make  a  landing,  and  was  so 
injured  that  she  sank  and  became  a  total  loss.  The  other  material 
facts  and  the  points  made  in  the  defense  sufficiently  appear  from 
the  charge. 

Madill  d  Ralston^  for  plaintiff. 

Given  CarnpbeU,  for  defendant. 

Brewer,  J.,  (charging  the  jury  orally.)  This  plaintiff  claims  to  be 
the  owner  of  7^  shares  of  stock  or  three-sixteenths  of  the  stock  of 
this  company,  and  that,  by  reason  of  that  ownership,  he  has  or  bad 

^Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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an  insurable  interest  in  this  boat  to  that  extent.  His  interest  arises 
or  arose  by  virtae  of  the  fact  that  he  owned  the  stock  in  the  corpora- 
tion,—  the  Kountz  Transportation  Company,  —  which  corporation 
owned  the  boat.  As  the  owner  of  the  stock  he  had  a  right  to  insure 
his  proportionate  interest  in  the  boat ;  that  is,  if  he  owned  three-six- 
teenths of  the  stock  he  could  insure  three-sixteenths  of  the  boat,  and 
if  the  boat,  at  the  time  of  the  loss,  belonged  to  the  transportation 
company,  he  had  an  interest  to  be  protected  by  this  policy.  It  is 
claimed  that  there  was  a  sale  of  that  boat  by  the  company  prior  to 
the  loss.  In  support  of  that  a  bill  of  sale  is  produced.  The  enroll- 
ment is  produced.  Prima  facie  that  bill  of  sale  and  that  enrollment 
show  that  there  was  a  sale;  and  when  I  say  prima  facie^  I  mean  that 
if  there  were  no  other  testimony  in  the  case  you  would  be  bound  to 
find  that  the  boat  had  been  sold  by  the  transportation  company,  and 
that  this  plaintiff  had  no  interest  in  the  boat.  But  the  plaintiff  says, 
and  the  burden  of  proof  is  on  him  to  establish  what  he  says,  that 
there  was  in  fact  no  sale,  no  honest  bona  fide  sale,  by  the  transporta- 
tion company.  As  a  stockholder  he  would  be  bound  by  an  honest 
sale,  whether  he  liked  it  or  not,  and  he  must  take,  if  such  a  sale  was 
made,  simply  his  interest  in  what  was  received ;  for  you  can  very  easily 
see,  in  that  respect,  that,  if  the  company  had  sold  the  boat  and  gotten 
BO  much  money,  it  would  be  unjust  for  him  to  have  an  interest  in  that 
money  and  still  have  an  insurable  interest  in  the  boat  which  did  not 
belong  to  the  company  and  which  did  belong  to  a  third  party.  So  the 
question  is  whether  this  transaction,  which  took  place  in  New  Orleans, 
was  by  the  company  a  bona  fide  sale.  If  it  was  a  mere  sham,  a  mere 
putting  up  of  papers,  a  mere  going  through  the  form  of  a  sale  in 
order  to  place  the  apparent  title  in  some  third  party  to  prevent  seiz- 
ure, or  for  any  other  reason,  then  that  kind  of  a  sale  does  not  conclude 
him.  Whatever  might  be  true  of  the  corporation,  as  a  stockholder, 
he  might  say,  I  never  authorized  the  president,  or  any  other  o£Elcers, 
to  go  through  the  form  and  trick  of  a  pretended  sale ;  that  property 
still  belongs  to  the  corporation, — at  least,  so  far  as  the  protection  of 
my  interests  are  concerned. 

I  shall  not  review  the  testimony  in  detail  as  to  what  took  place 
at  New  Orleans,  nor  endeavor  to  criticise  or  comment  upon  it.  It  is 
very  full,  and  I  think  you  will  have  no  diflSculty  in  arriving  at  a  con- 
clusion as  to  whether  that  was  a  sham  sale,  —  a  mere  putting  of 
the  title  in  the  name  of  an  alleged  purchaser,  Charles  B.  Jones,  for 
the  sake  of  avoiding  liabilities  there, — or  a  bona  fide  sale  of  the  prop- 
erty, vesting  the  title  and  ownership  of  the  boat  in  C.  B.  Jones.  In 
reference  to  such  a  transaction,  generally,  I  may  say  that  a  sale  can- 
not be  consummated  without  the  assent  of  the  seller  and  the  pur- 
chaser ;  I  cannot  force  upon  either  one  of  you  the  title  to  property 
which  I  own,  no  matter  what  papers  I  may  -execute.  You  have  a 
right  to  be  consulted  in  the  determination  of  the  question  whether 
you  will  take  the  title.    But  if  there  was  at  the  time«  with  the  assent 
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of  the  corporation  through  its  president,  who  had  authority  to  make 
a  honafde  sale,  and  the  assent  of  the  purchaser  to  whom  this  sale  it 
is  claimed  was  made,  an  honest  bona  fide  sale  of  the  property,  the 
rights  of  the  plaintiff  in  the  boat  ceased,  and  your  verdict  mast  be  for 
the  defendant.  If,  on  the  other  hand,  it  was  a  mere  trick,  a  mere 
pretense,  a  mere  going  through  with  the  form  of  a  conveyance,  with- 
out any  intention  that  the  property  should  be  the  property  of  the 
purchaser,  an  intention  entered  into  and  assented  to  by  both  seller 
and  the  purchaser,  then  it  is  no  sale  so  far  as  this  is  concerned.  As 
I  said,  or  intended  to  say,  and  I  repeat  it  in  order  that  there  may  be 
no  mistake  about  it,  the  enrollment  and  the  bill  of  sale  are  prima 
facie  evidence  of  the  transfer  of  the  title,  and  unless  the  testimony 
satisfies  you  that  there  was  no  bona  fide  sale,  the  verdict  must  be  for 
the  defendant. 

The  other  question  runs  as  to  the  accident  itself.  It  is  claimed  by 
the  defendant  that  this  boat  was  not  seaworthy  when  she  left  the 
port  of  departure,  and  not  seaworthy  at  the  time  of  the  accident,  and 
the  question  is,  what  is  seaworthiness  ?  because,  as  a  matter  of  law, 
whether  expressed  or  not  in  the  policy,  there  is  an  obligation  on  the 
part  of  the  boat — the  owners  of  the  boat — to  see  that  when  she  leaves 
the  port  of  departure  she  is  seaworthy,  and  this  plaintiff,  although 
he  may  not  have  been  an  officer  or  present  here  to  examine,  yet  is 
bound  by  that  obligation.  It  is  a  part  of  the  contract  of  insurance 
that  the  boat  shall  be  seaworthy  when  it  leaves  the  port  of  departure, 
which  in  this  case  was  St.  Louis.  And  that  is  fair  when  you  stop  to 
think  of  it  a  moment.  The  insurer  has  no  possession  of  the  property; 
in  this  case  it  is  a  corporation  residing  elsewhere,  and  it  could  not  be 
present  and  examine  the  condition  of  every  boat  it  insured.  It  is  the 
duty  of  the  owners  to  themselves  see  that  it  is  seaworthy  when  it 
leaves  the  port  of  departure. 

Now,  what  is  seaworthiness?  In  order  that  a  boat  should  be 
seaworthy  it  is  not  necessary  that  it  should  be  provided  with  every- 
thing that  woald  be  convenient  and  pleasant  to  have  on  the  boat  in 
its  voyage,  but  it  is  necessary  that  it  should  be  provided  with  every- 
thing which  will  tend  to  make  it  reasonably  safe  for  the  voyage 
which  it  is  intended  to  make.  It  will  not  do  to  say  that  because 
the  thing  can  be  done, — a  voyage  can  be  made  without  this  or  that, 
— that  therefore  a  boat  is  seaworthy.  Take  an  illustration  outside 
of  the  river:  A  vessel  crossing  the  ocean  should  be  provided  with 
its  masts  and  rigging, — all  the  masts  and  rigging  which  that  vessel 
ordinarily  carries,  which  are  reasonably  necessary  for  the  movement 
of  that  vessel;  and  while  you  and  I  may  know,  as  a  matter  of  fact, 
that  many  a  vessel  has  been  carried  across  the  ocean  safely  with  two- 
thirds  of  its  masts  and  the  bulk  of  its  rigging  gone,  yet  you  cannot 
say  of  such  a  vessel,  that  it  was  seaworthy :  it  had  not  been  put  in 
that  condition  which  prudent  and  reasonable  seafaring  men  would 
require  in  order  to  encounter  the  perils  and  dangers  which  might  be 
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expected.  So,  when  this  boat  left  the  port  of  St.  Louis,  it  should 
have  been  put  in  that  reasonably  safe  and  prudent  condition  which, 
haying  in  view  all  the  perils  which  might  reasonably  be  expected  it 
would  encounter  in  the  voyage,  was  sufficient  to  guard  against  those 
perils. 

The  particular  complaint  of  the  condition  of  the  boat  is  the  lack 
of  the  starboard  wing  rudder,  and  much  testimony  has  been  given 
before  you  as  to  the  necessity  of  such  a  rudder,  and  its  value  in  eon- 
trolling  the  motions  of  the  boat;  testimony  has  also  been  offered  to 
the  effect  that  boats  are  built  and  managed  without  any  wing  rud- 
ders. Now,  the  question  in  that  respect  is,  not  whether  a  boat  could 
be  managed  without  any  wing  rudders,  or  with  only  one  wing  rudder, 
or  whether  other  boats  are  constructed  with  only  balance  rudders, 
because,  as  you  will  remember,  the  testimony  developed  before  you 
that  there  was  some  difference  in  the  shape  of  the  sterns  of  these 
different  boats, — some  with  skaggs  and  some  without.  The  question 
is  whether,  as  to  this  boat,  considering  the  size,  the  manner  in  which 
it  was  constructed,  the  size  of  the  balance  rudders,  the  amount  of 
load  which  it  might  reasonably  be  expected  to  carry,  the  condition 
of  the  river,  and  the  perils  of  the  voyage  it  was  to  make,  it  ought  rea- 
sonably and  fairly  to  have  had  the  four  rudders  at  the  time  it  left  the 
port  of  departure,  or  anywhere  along  down  the  river.  If  you  say, 
from  the  testimony,  that  the  want  of  this  starboard  rudder  did  not 
materially  affect  the  steerage  power  of  the  vessel,  or  prevent  the  pilot 
from  maintaining  good  control  over  its  motion,  why,  then,  the  omis- 
sion of  the  rudder  at  the  port  of  departure,  or  anjrwhere  along  the 
line,  cannot  be  said  to  be  a  lack  of  seaworthiness;  but,  if  that  was 
a  material  factor,  reasonably  necessary,  not  merely  when  going  down 
stream,  or  backing,  but  in  the  various  contingencies  which  will  arise 
in  the  course  of  a  voyage, — if  such  fourth  rudder  was  reasonably  nec- 
essary in  order  to  give  the  proper  control  of  the  boat  to  the  pilot, 
— then  the  lack  of  such  fourth  rudder  rendered  the  boat  unseaworthy. 

If  you  find  that  there  was  no  need  of  that  fourth  rudder,  that 
closes  the  question,  you  need  not  go  any  further;  but  if  you  find  that 
that  rudder  was  necessary  to  make  it  seaworthy,  then  the  question 
comes  as  to  the  duty  incumbent  upon  a  boat,  and  its  officers  and 
owners,  in  respect  to  the  voyage.  The  duty  is  absolute  at  the  port 
of  departure  to  see  that  it  is  seaworthy.  If,  after  leaving  the  port  of 
departure,  the  injury  happens,  then  the  master  of  the  boat  is  vested 
with  reasonable  discretion.  He  is  not  bound,  because  some  little 
defect  happens,  to  stop  his  boat.  If  it  was  a  sea  voyage,  he  could 
not  do  it,  perhaps;  he  is  not  always  bound  to  turn  to  the  nearest 
port;  that  will  depend  on  the  nature  of  the  injury, — ^the  extent  which 
it  affects  the  ability  of  the  boat  to  make  a  successful  voyage.  He  is 
bound  to  use  a  reasonable  discretion,  and,  at  the  nearest  convenient 
port,  to  remedy  any  defect  which  makes  the  boat  unseaworthy.  And 
what  is  the  nearest  convenient  port  depends  upon  the  facts  of  the  case ; 
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^hat  is  the  imperativeness  of  the  necessity  depends  upon  the  extent  of 
the  injury.  If  it  is  a  little  matter,  that  affects  but  slightly  the  voyage 
or  control  of  the  boat,  then  the  necessity  for  stopping  is  not  so  impera- 
tive as  if  the  injury  is  such  as  wholly  destroys  the  power  of  control; 
and  it  is  for  the  jury  in  that  respect  to  say  whether  the  conduct  of 
the  master  was  reasonably  prudent,  if,  after  leaving  the  port  of  de- 
parture, and  the  accident  happening  after  leaving  the  port  of  depart- 
ure, he  is  informed  of  the  injury. 

You  must  not  understand  that  it  is  his  imperative  duty  to  stop  the 
.moment  he  finds  it  out,  nor  is  be  at  liberty  to  go  on  indefinitely 
without  seeing  it  repaired.  He  must  consider  all  the  circumstances 
under  which  he  is  placed,  the  ability  to  repair  the  loss,  the  place 
where  the  loss  can  be  repaired,  the  condition  in  which  the  boat  is  on 
account  of  the  stage  of  water,  the  amount  of  load  it  possesses,  the 
ability  of  the  pilot  to  control  the  motion,  —  and  the  question  is 
whether,  taking  all  these  things  into  consideration,  he  acted  with 
reasonable  discretion  in  the  matter? 

But  then,  suppose  you  find  that  the  boat  was  not  seaworthy  at 
the  port  of  departure,  or  that,  becoming  unseaworthy  after  it  left 
the  port  of  departure,  the  master  did  not  exercise  reasonable  pru- 
dence in  repairing  the  defect,  the  further  question  comes,  whether 
the  loss  was  owing  to  that  defect.  If  the  loss  was  in  no  maimer 
owing  to  the  defect,  then  it  will  be  disregarded.  Take  this  illus- 
tration :  Supposing  a  boat  starts  off  without  sufficient  rudders,  but 
the  loss  comes  from  an  explosion  of  the  boiler,  something  in  no  man- 
ner connected  with  that  defect,  then  the  existence  of  the  defect  does 
not  vitiate  that  policy.  It  is  only  where,  there  being  a  defect  which 
makes  the  boat  unseaworthy,  that  defect,  either  in  whole  or  in  part, 
causes  the  injury.  So  you  go  down  to  the  time  of  the  loss,  and  in- 
quire from  the  testimony  what  caused  it;  was  it  mismanagement  on 
the  part  of  the  pilot,  or  a  failure  of  the  engineer  to  obey  the  di- 
rection of  the  pilot, — a  failing  to  back  when  he  should  have  backed, 
and  sending  the  boat  forward  ?  Was  it  because  of  the  defect  in  the  ar- 
rangement of  the  freight  on  the  boat,  so  that  it  was  not  under  the  con- 
trol of  the  pilot  ?  Was  it  on  account  of  the  state  of  water  ?  If  it  was 
solely  caused  by  other  matters  than  this  alleged  defect  in  the  matter 
of  the  steering  capacity,  or  want  of  a  rudder,  then  the  policy  is  holden, 
or  the  insurer  is  holden  on  the  policy.  It  is  only  when  the  defect 
exists,  and  when  it  is  one  which,  either  in  whole  or  in  part,  contrib- 
utes to  the  loss,  that  the  policy  is  void;  and  these  are  all  questions 
of  fact  for  you  to  determine. 

In  reference  to  them,  summing  them  up  briefly,  let  me  say  that  the 
papers — the  bill  of  sale  and  the  enrollment — prima  facie  show  a 
transfer  of  title.  The  plaintiff  must  show  that  the  sale  was  fictitious 
and  a  sham.  If  he  has  done  this,  the  whole  thing  may  be  disregarded, 
and  his  right  to  recover  is  not  affected  by  that  sale.  Second,  the  ques- 
tion of  pief^worthinesa  is  whether  the  boat  was  placed  or  continued  in  a 
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reasonably  safe  and  proper  condition  for  making  the  voyage  which  it 
was  intending  to  make.  Thirds  the  master  (if  the  defect  rendering 
the  boat  anseaworthy  yoa  find  occurred  after  leaving  the  port  of  de- 
parture) had  a  reasonable  discretion,  considering  all  the  circum- 
stances of  this  case,  to  repair  that  defect  in  as  speedy  a  manner  as 
he  could.  And,  fourth,  if  the  defect  did  not,  either  in  whole  or  in 
part,  contribute  to  this  loss,  it  may  be  disregarded.  The  injury,  as 
stated  by  counsel,  and  very  properly,  must  be  one  of  the  perils  of 
navigation;  that  is,  it  must  have  been  caused  in  the  navigation  of 
the  boat,  and  flowing  from  the  ordinary  perils  which  come  from  nav- 
igating the  river.  Included  in  that  is  the  manner  of  approaching 
the  landing,  as  well  as  moving  down  the  stream. 

If  you  find  for  the  defendant,  the  form  of  your  verdict  will  be,  sim- 
ply, "We,  the  jury,  find  for  the  defendant;"  if,  on  the  other  hand, 
you  find  for  the  plaintiff,' the  form  of  your  verdict  will  be,  "We,  the 
jury,  find  for  the  plaintiff,  and  assess  his  damages  at"  such  sum  as 
yon  name.  In  reference  to  the  question  of  damages,  if  you  find  for 
the  plaintiff,  you  will  take  the  value  of  the  boat  at  the  time  of  the 
loss.  You  have  heard  several  witnesses  on  both  sides  give  to  you 
their  opinion  as  to  the  value,  and  the  reasons  for  that  opinion,  and 
from  that  you  will  determine  .what  the  value  of  the  boat  was,  and 
award  the  plaintiff  three-sixteenths  of  that  value  as  your  verdict,  to- 
gether with  interest  from  August  10,  1881,  at  6  per  cent.;  that  is, 
you  will  take  three-sixteenths  of  the  value  of  the  boat  at  the  time  of 
the  injury,  and  compute  the  interest  on  that  at  6  per  cent,  from  Au- 
gust 10, 1881,  to  the  present  time,  and  that,  if  you  fipd  for  the  plain- 
tiff, will  be  the  amount  of  his  damages ;  and  the  form  of  your  verdict 
will  be,  "We,  the  jury,  find  for  the  plaintiff,  aijid  assess  his  damages  at" 
that  sum* 


The  jury  returned  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  thereupon  made  by  the  defendant, 
and  the  following  opinion  was  rendered  thereon,  viz. : 

Breweb,  J.  In  this  case,  which  was  tried  before  me  the  other  day, 
a  verdict  was  rendered  for  the  plaintiff,  and  a  motion  made  for  a  new 
trial.  The  question  involved  is  this,  whether  a  stockholder  in  a 
corporation  has  an  insurable  interest  in  the  property  of  the  corpora- 
tion. Upon  that  question  counsel  for  defendant  says  there  are  but  two 
authorities  prior  to  this  case, — one  a  case  from  Ohio, — 20  Ohio,  174. 
An  examination  of  that  case  shows  that  the  question  involved  was 
this:  Certain  stockholders  in  a  corporation  insured  their  property, 
and  in  an  application  represented  that  the  fee-simple  title  was  in 
themselves,  but  it  turned  out  that  the  fee-simple  title  was  in  the  cor- . 
poration,  and  the  decision  was  that  there  was  a  breach  of  the  war- 
ranty,— a  misrepresentation  which  avoided  the  policy.    At  the  close  of 
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the  opinion  there  is  a  dictum,  and  it  is  only  a  dictum,  that  a  stock- 
holder in  a  corporation  has  no  insurable  interest  in  the  property  of 
the  corporation.  The  other  case  is  in  31  Iowa,  464.  There  the  sn- 
preme  court,  where  the  question  was  distinctly  presented,  affirmed 
that  a  stockholder  did  have  an  insurable  interest.  In  the  present 
case,  the  question  was  raised  before  my  predecessor,  upon  demurrer 
to  the  petition,  and  he  decided  that  the  stockholder  had  an  insura- 
ble interest  in  the  property  of  the  corporation.  Whether  that  con- 
cludes me  or  not,  I  agree  with  him :  I  think  that  a  stockholder  in  a 
corporation  does  have  an  insurable  interest.  It  is  not  necessary,  in 
order  to  create  an  insurable  interest,  that  the  fee-simple  title  be  vested 
in  the  insured.  It  is  enough  that  he  has  a  direct  pecuniary  interest 
which  may  be  destroyed,  and  is  entitled  to  protection. 

Now,  if  the  corporation  owns  but  a  single  piece  of  tangible  prop- 
erty, the  destruction  of  that  property  by  fire  or  other  loss,  certainly, 
destroys  the  value  of  his  stock,  or  at  least  diminishes  it.  He  has  an 
interest  in  the  protection  of  that  property.  In  this  case  it  appeared 
that  the  corporation  o^ned  a  steam-boat;  that  was  substantially  all 
its  assets.  Now,  the  destruction  of  that  property  certainly  dimin- 
ishes the  value  of  the  stock  held  by  this  plaintiff.  He  had  an  in- 
terest in  the  preservation  of  that  property,  and  he  had  an  insurable 
interest.  If  the  property  was  the  entire  property  of  the  corporation, 
the  destruction  of  the  property  practically  wiped  out  the  value  of  his 
stock.  So  that  I  think  it  is  fair  to  say  that  a  stockholder  in  a  corpo- 
ration has  an  insurable  interest  in  the  personal,  tangible  property  of 
the  corporation.  The  policy  was  taken  by  the  defendant  upon  his 
interest.  The  destruction  of  the  property  destroyed  that  interest,  and 
he  is  entitled  to  recover. 

I  do  not  mean  to  say  that  questions  may  not  arise  in  which  the 
value  of  the  property  destroyed  may  not  be  the  measure  of  his  dam- 
ages. In  the  case  put  by  the  supreme  court  of  Iowa,  supposing  the 
entire  property  was  a  grain  elevator,  which,  by  reason  of  its  prox- 
imity to  a  railroad,  had  a  large  value,  a  value  in  excess  of  the  cost 
of  the  elevator,  they  intimate  that  the  destruction  of  that  elevator 
might  cause  a  loss  to  the  stockholder  in  excess  of  his  proportionate 
share  of  the  cost  of  the  property  itself;  so,  on  the  other  hand,  if  it 
appeared  that  a  corporation  was  in  debt  largely  in  excess  of  the  value 
of  its  corporate  property,  and  that  there  was  no  personal  liability 
upon  the  stockholder, — it  might  be  that  the  destruction  of  the  prop- 
erty would  work  no  loss  to  him,  because  the  property  would  not  pay 
the  debts,  and  he,  having  no  personal  liability,  would  lose  nothmg, 
whether  the  property  was  destroyed  or  not.  So,  in  another  case, 
supposing  the  property  was  fully  insured  by  the  corporation,  and  the 
loss  was  paid  to  the  corporation,  it  might  be  that  he  would  have  no 
separate  interest  as  a  stockholder  protected  by  insurance,  but  would 
only  have  recourse  upon  the  assets  of  the  corporation,  represented 
by  the  amount  paid  by  the  insurance  company  to  the  corporation. 
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Bat  these  qnestions  simply  afiFect  the  measure  of  damages ;  and  the 
general  proposition  whioh  is  affirmed  by  the  decision  of  my  predeces- 
sor, and  by  the  decision  of  the  supreme  court  of  Iowa,  and  in  which 
I  concur,  is  that  a  stockholder  has  an  insurable  interest  in  the  per- 
sonal, tangible  property  of  the  corporation.  In  this  case,  from  the 
testimony,  I  instructed  the  jury  that  the  measure  of  damages  was  the 
proportionate  interest  of  the  stockholder  in  the  corporation  in  the 
value  of  the  boat.  Under  the  testimony,  I  see  no  reason  to  doubt  the 
propriety  of  the  instruction,  and  the  motion  for  a  new  trial  will  be 
overruled. 


Casb  of  THB  Chinesb  Wifb« 

In  re  Ah  Moy,  on  Habeas  CorptM* 

{Circuit  Courts  D.  California.    September  22, 1884.) 

L  Chtnbsb  bonoRATiON— Right  of  Wife  of  CHmsss  Laborbb  to  Entbiu 
The  wife  of  a  Chinese  laborer  is  not  entitled  to  enter  the  United  States  on 
her  husband^g  certificate  since  the  passage  of  the  act  of  1884,  but  must  furnish 
the  certificate  required  by  section  6  of  the  act.    Per  Fibld,  J. 
3.  Same— Status  of  Wife— Rioht  to  Enter  United  States. 

Upon  the  marriage  of  a  Chinese  woman,  who  was  not  before  a  laborer,  to  a 
Chinese  laborer,  she  takes  upon  herself  the  iiaiuB  of  the  husband  as  one  of  the 
class  who  are  not  now  permitted  to  enter  the  United  States,  without  reference 
to  her  former  itaius.    Per  Sawteh,  J., 

On  Habeas  Corpus* 

T.  D.  Riordan  and  L.  J.  Mowry^  for  petitioner. 

S.  O.  Hilborn  and  Carroll  Cook,  for  the  United  States. 

Before  Field,  Justice,  and  Sawyer,  Hoffman,  and  Sabin,  JJ, 

Field,  Justice.  Too  Cbeong  is  a  Chinese  laborer,  and  resided  in 
the  United  States,  November  17,  1880,  and  until  September,  1883, 
when  he  made  a  visit  to  China*  While  there  he  married  a  Chinese 
woman,  who,  from  her  appearance  in  court,  must  be  a  mere  child. 
He  returned  in  September  of  the  present  year,  bringing  his  wife  with 
him.  Before  his  departure  he  obtained  from  the  collector  of  the  port 
the  necessary  certificate  to  enable  him  to  return  to  the  United  States. 
It,  however,  gave  him  no  authority  to  bring  another  person  with  him. 
The  fiction  of  the  law  as  to  the  unity  of  the  two  spouses  does  not 
apply  under  the  restriction  act^  As  a  distinct  person  she  must  be 
regarded,  and  therefore  must  furnish  the  certificate  required,  either 
by  section  4  or  by  section  6  of  the  act  of  1884. 

It  is  contended  by  the  district  attorney  that  the  status  of  the  peti- 
tioner is  that  of  her  husband,  and  therefore  she  must  be  regarded 
as  a  laborer,  and,  as  such,  required  to  furnish  a  laborer's  certificate 
to  establish  her  right  to  enter  the  United  States.  This  position 
v.2lp,no.l2— 50 
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might,  in  some  instanoeB,  be  tenable ;  but  there  are  many  callings  of 
a  man  which  the  wife  would  not,  from  her  relationship  to  him,  be 
deemed  to  follow;  such  as  that  of  a  lawyer  or  physician,  or  of  a 
merchant,  or  manufacturer.  We  think  the  case  of  a  wife  falls  under 
the  sixth  section  of  the  act.  She  is  to  be  regarded  as  a  person  other 
than  a  laborer,  and,  as  such,  required  to  present  the  certificate  from 
her  government  there  designated.  The  language  of  the  section,  it  is 
true,  is  involved  and  somewhat  contradictory,  but  its  meaning  plainly 
is  that  every  Chinese  person,  other  than  a  laborer,  entitled  to  enter 
the  United  States  under  the  treaty,  shall  obtain  from  the  Chinese 
government,  or  the  government  of  which  he  is  a  subject,  its  permis- 
sion to  come  within  the  United  States,  authenticated  by  its  certificate, 
containing  various  particulars  of  himself  and  family,  so  as  to  clearly 
identify  him;  and,  while  such  certificate  is  only  prima  facie  evidence 
against  our  government,  it  is  made  the  only  evidence  permissible  on 
the  part  of  the  person  seeking  to  enter  the  United  States.  It  is  only 
by  this  construction  of  the  sixth  section  that  consistency  can  be  given 
to  its  somewhat  confused  language,  and  the  manifest  purpose  of  the 
act  be  carried  out.  It  disposes  of  the  application  of  the  petitioner. 
She  cannot  land  without  the  certificate  there  designated.  The  form 
prescribed  by  the  section  shows  that  the  certificate  is  to  be  obtained 
by  women  as  well  as  by  men. 

We  are  not  insensible  to  the  earnest  remarks  of  counsel  as  to  the 
hardship  of  separating  man  and  wife.  With  our  notions  of  the  sa- 
credness  of  that  relation,  they  appeal  with  striking  force.  But  here 
the  relation  was  voluntarily  assumed  in  the  face  of  the  law  forbid- 
ding her  coming  to  the  United  States  without  the  required  certificate. 
And  they  need  not  now  be  separated.  He  can  return  with  and  pro- 
tect his  child-wife  in  the  celestial  empire. 

Writ  discharged,  and  petitioner  remanded. 

Sawyer,  J.  In  my  judgment,  this  case  presents  one  of  the  most 
important  questions  that  can  arise  under  the  Chinese  restriction  act. 
It  is,  whether  a  Chinese  laborer,  who  was  residing  in  the  United 
States  on  November  17,  1880,  or  who  subsequently  came  to  the 
country  before  August  4,  1882,  and  who  has  since  returned  to  China 
under  such  conditions  as  entitle  him  to  re-enter  the  United  States,  is 
entitled  to  bring  into  the  United  States  with  him,  on  his  return,  his 
wife,  who  has  never  before  been  in  the  country,  and  who,  therefore, 
has  no  other  right  to  enter  than  that  derived  from  her  status  as  wife 
of  a  Chinese  laborer  entitled  to  enter;  that  is  to  say,  a  right  to  enter 
by  virtue  of  a  right  pertaining  to  the  husband  alone,  and  not  as  an 
independent,  individual,  personal  right  of  her  own.  If  suqh  Chinese 
laborer  has  a  right  to  bring  into  the  country  with  him  a  wife  who  has 
never  been  here  before,  he  must,  npon  similar  grounds,  be  entitled  to 
bring  with  him  all  his  minor  children ;  and,  under  this  right,  the  num- 
ber of  Chinese  laborers  who  are  entitled,  to  come  to  the  United  States 
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will  be  greatly  extended  beyond  the  number  who  can  ent^r  by  virtue 
of  their  own  individual  rights.  The  question  is  also  presented  whether 
the  wife  of  a  Chinese  laborer,  who  was  not  herself  a  Chinese  laborer  in 
fact  before  and  down  to  the  time  of  her  marriage,  by  the  act  of  marriage 
takes  the  status  of  the  husband,  and  becomes,  in  contemplation  of  law, 
one  of  the  class  intended  to  be  excluded,  and  as  such  is  excluded,  un- 
less she  can  enter  by  virtue  of  the  right  pertaining  to  her  husband. 
The  construction  of  the  statute  upon  the  points  stated  is  more  doubt- 
ful, to  my  mind,  than  that  of  any  other  point  raised  under  the  act  upon 
which  I  have  been  called  to  pass.  As  there  is  no  appeal  from  the 
decision  of  this  court,  and  as  the  question  is  one  of  the  greatest  im- 
portance, both  to  the  Chinese  laborers  entitled  to  be  in  the  United 
States  and  to  the  people  of  this  country,  the  case  was  also  reserved 
and  ordered  to  be  reargued  before  the  circuit  justice.  Upon  the  first 
argument,  the  conclusion  I  reached,  after  considerable  reflection,  was 
that  the  husband  is  not  entitled  to  bring  his  wife  into  the  country, 
she  being  in  fact  a  Chinese  laborer,  and  never  having  been  here  be- 
fore; and  that,  upon  the  marriage  of  the  petitioner  in  this  case  with 
a  Chinese  laborer,  she  took  upon  herself  the  status  of  the  husband 
as  one  of  the  class  who  are  not  now  permitted  to  enter  the  United 
States,  without  reference  to  her  former  status.  Upon  further  argu- 
ment and  consideration,  the  view  before  taken  is  confirmed. 

Article  2  of  the  amended  treaty  provides  that  ** Chinese  subjects, 
whether  proceeding  to  the  United  States  as  teachers,  students,  mer- 
chants, or  from  curiosity,  together  with  their  body  and  household 
servants,  and  Chinese  laborers  who  are  now  in  tlie  United  States,  shall 
be  allowed  to  go  and  come  of  their  own  free  will  and  accord,  and  shall 
be  accorded  aU  the  rights,  privileges,  immunities,  and  exemptions  which 
are  accorded  to  the  citizens  and  subjects  of  the  most  favored  nations  " 

The  argument  in  favor  of  petitioner's  husband's  right  to  land  his 
wife  is  that  the  restriction  act  purports  to  be  '*An  act  to  execute  cer- 
tain treaty  stipulations  relating  to  Chinese" — not  to  abrogate  them ; 
that  all  the  provisions  of  the  act  scrupulously  avoid  everything  that 
expressly  conflicts  with  the  treaty ;  that  the  treaty  expressly  provides 
that  **all  Chinese  laborers  who  are  now  in  the  United  States  shall 
be  allowed  to  go  and  come  of  their  own  free  will  and  accord,  and  shall 
be  accorded  all  the  rights,  privileges,  immunities,  and  exemptions 
which  are  accorded  to  the  citizens  and  subjects  of  the  most  favored 
nations;"  that  among  the  "rights  and  privileges"  accorded  to  citizens 
of  all  other  nations,  are,  to  come  of  their  own  free  will  and  accord, 
and  to  bring  their  wives  and  children  with  them;  that  the  treaty, 
therefore,  in  clear,  express,  and  unmistakable  terms,  secures  these 
same  rights  and  privileges  to  returning  Chinese  laborers  of  bringing 
their  wives  and  children  with  them,  as  rights  belonging  and  per- 
taining to  the  husband  and  father;  that  congress  has  not  excluded 
their  wives  and  children  by  name  or  in  express  terms ;  and  that  it  is 
not  to  be  presumed,  from  any  general  language  used  in  the  act,  that 
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congress  intended  to  orerride  and  abrogate  the  rights  thus  specific- 
ally and  expressly  seoared  by  the  treaty,  thereby  to  that  extent  re- 
pealing or  abrogating  the  treaty.  The  policy  of  the  act  manifestly 
is  to  exclude  the  entire  class  of  Chinese  laborers  as  a  class.  The  wife 
of  a  Chinese  laborer  is,  it  seems  to  me,  one  of  the  class, — ^that  her 
status  partakes  of  and  must  follow  the  statiLs  of  the  husband  as  one 
of  his  class, — whether  she,  in  fact,  labors  or  not;  and,  as  one  of  the 
class,  I  think  the  petitioner  is  excluded  by  the  act,  so  far  as  any  in- 
dividual personal  right  of  her  own  is  concerned. 

Mast  the  right  of  the  husband  to  bring  his  wife  with  him  be  re« 
garded  as  one  of  the  rights  accorded  to  the  citizens  of  the  most  fa- 
vored nations,  within  the  meaning  of  the  treaty  cited?  And,  if  so, 
must  the  language  of  the  restriction  act  be  construed  in  view  of  and 
in  subordination  to  that  of  the  treaty;  and,  being  so  construed,  can 
it  reasonably  be  so  limited  in  construction  as  not  to  make  it  conflict 
with  the  treaty  ?  The  language  of  the  act  is  very  broad.  It  is  pro- 
vided that  "the  coming  of  Chinese  laborers  to  the  United  States  be, 
and  the  same  is  hereby,  suspended;  and  during  such  suspension  it 
shall  not  be  lawful  for  any  Chinese  laborer  to  come,"  etc.  Section  1. 
"The  master  of  any  vessel  who  shall  knowingly  bring  within  the 
United  States,  on  such  vessel,  and  land,  or  permit  to  be  landed,  any 
Chinese  laborer ,  from  any  foreign  port  or  place,  shall  be  guilty,"  etc. 
Section  2..  "Any  Chinese  laborer,"  must  mean  all  and  every  individ- 
ual of  the  entire  class.  It  certainly  embraces  the  wife,  who  is  her- 
self, in  fact,  a  laborer,  irrespective  of  her  status  as  the  wife  of  a  Chi- 
nese laborer.  It  is  impossible  not  to  apply  the  language  to  such  a 
a  laborer,  though  a  wife.  And  if  I  am  right  in  the  view  I  have  taken, 
that  the  wife  must  be  regarded  as  taking  the  status  of  the  husband 
as  one  of  the  class  excluded,  then  it  must  be  equally  applicable  to 
the  wife  of  any  Chinese  laborer,  without  regard  to  her  status  or  act- 
ual occupation  before  marriage.  So,  also,  the  provision  for  the  cer- 
tificate to  be  produced  on  the  return  as  the  only  evidence  of  their 
right  to  re-enter  the  United  Stated,  can  only  be  given  to  those  who 
have  been  in  the  country  before,  and  it  must  be  given  at  the  time  of 
their  departure.  There  is  no  exception  in  terms,  in  any  of  the  lan- 
guage used  in  the  act,  of  the  wives  or  minor  children  of  Chinese  la- 
borers, and  none  can  be  fairly  inferred  from  any  language  found  in 
the  act.  We  are  not  authorized  to  interpolate  the  exception  into  the 
act.  If  a  Chinese  man  of  the  laboring  class  can  bring  his  wife  into 
the  country  as  a  right  attaching  and  pertaining  to  himself,  secured 
by  the  treaty,  the  converse  of  this  rule  must  be  true,  and  a  Chinese 
woman  residing  in  this  country,  of  the  laboring  class,  or  a  laborer,  in 
fact,  upon  loss  of  her  husband,  or  having  no  husband,  may  return  to 
China  with  her  laborer's  certificate,  marry,  and  return  with  her  hus- 
band, who  has  never  been  in  the  country  before.  Upon  the  whole, 
after  careful  consideration,  I  am  of  the  opinion  that,  even  conced- 
ing the  right  to  the  Chinese  laborer  entitled  to  return  to  bring  his 
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family  with  him,  to  be  fairly  covered  by  the  language  of  the  treaty, 
yet  the  provisions  of  the  restriction  act  are  inooiisistent  and  in  con- 
flict with  the  provision  of  the  treaty,  so  construed,  and  the  statute,  be- 
ing later  than  the  treaty,  annuls  or  repeals  it.  The  result  is,  the  pe- 
tioner  must  be  remanded.  But  if  a  wife,  in  the  situation  of  the 
petitioner,  does  not  take  the  status  of  her  husband,  and  if  the  re- 
striction act,  as  amended  in  1884,  is  applicable  to  her  case,  then  she 
has  an  individual,  personal  right  to  enter  the  United  States,  as  not 
being  a  Chinese  laborer,  without  regard  to  her  husband;  but,  in  that 
case,  the  certificate  prescribed  by  section  6  is  the  only  evidence  upon 
which  she  can  enter.  The  certificate  she  has  not  got,  and  the  result 
is  the  same.     I  think  the  former  the  proper  view. 

It  is  greatly  to  be  regretted  that  every  question  fairly  arising  upon 
the  rights  of  the  Chinese  under  the  treaties  with  China  and  the  re- 
striction acts  cannot  be  taken  to  the  supreme  court  for  an  authorita- 
tive determination.  These  questions  are  of  the  highest  international 
importance,  and  ought  not  to  be  finally  adjudged  by  the  local  courts 
of  original  jurisdiction.  It  is  earnestly  hoped  by  us  that  congress 
will  provide  for  writs  of  error  or  appeals  in  this  class  of  oases. 


Case  of  the  Limited  Tag. 

In  re  Kew  Ooe,  on  Habeas  Corpus 

{Circuk  Ocntrty  D.  CdUfomia.    September  22, 1884.) 

Ohikebs  Immigration — Custom-House  "Tag"  — Cbrtifioatb—Chinbsb  La- 

BOKBB. 

The  only  evidence  of  the  right  of  a  Chinese  laborer  who  left  the  United 
States  after  the  passage  of  the  act  of  1882  to  re-enter  this  country  is  the  certifi- 
cate provided  in  the  act ;  and  the  fact  that  he  had  a  "  tag  '*  entitling  him  to  such 
a  certificate,  but  that  the  collector  took  up  such  '*  tag ''  and  failed  to  give  him 
a  certificate  therefor,  will  not  entitle  him  to  re-enter. 

On  Habeq^s  Corpus. 

T.  D.  Riordai^  and  L.  I.  Moivry,  for  petitioner. 

S.  O.  Hilbom  and  Carroll  Cook,  for  the  United  States. 

Before  Field,  Justice,  and  Sawteb,  Hoffman,  and  Sabik,  JJ. 

Field,  Justice.  The  petitioner  in  this  case  is  also  a  Chinese  la- 
borer, who  was  a  resident  of  the  United  States  on  the  seventeenth  of 
November,  1880,  and  until  the  twenty-first  of  June,  1883,  when  he 
departed  for  China.  Previous  to  his  departure  he  applied  to  the  col- 
lector of  the  port  of  San  Francisco  for  a  certificate  under  the  restric- 
tion act,  to  enable  him  to  return  to  the  United  States,  stating  that  he 
wished  to  leave  on  the  City  of  Tokio.  After  the  usual  examination 
and  registry,  he  received  from  the  collector  the  white  tag  generally 
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given  in  such  cases,  entitling  him  to  a  certificate  stating  that  he  was 
to  leave  on  the  steamer  named,  which  sailed  the  thirty-first  of  May, 
1883.  Subsequently,  but  prior  to  the  leaving  of  the  steamer,  he  con- 
cluded to  delay  his  departure  until  the  next  steamer,  which  left  on 
the  fifteenth  of  June.  On  that  day  he  went  on  board  this  last  steamer, 
and  demanded  of  the  collector  present  a  certificate  in  exchange  for 
his  tag.  The  collector  refused  the  certificate,  as  the  tag  called  for 
one  stating  that  he  was  to  leave  on  the  City  of  Tokio,  and  not  on  the 
one  then  about  to  depart.  He  also  took  from  the  petitioner  the  tag 
given  to  him.  The  petitioner  accordingly  left  on  the  steamer  City  of 
New  York  without  any  certificate,  and  now  claims  a  right  to  re-enter 
the  United  States  by  virtue  of  his  old  tag,  and  the  certificate  to  which 
that  entitled  him,  and  invokes  the  order  of  the  court  for  his  relief. 

The  court  cannot  help  the  petitioner.  As  the  tag  received  only 
called  for  a  certificate  stating  that  he  was  to  leave  on  the  steamer 
City  of  Tokio,  he  could  not,  by  virtue  of  it,  claim  a  certificate  stating 
that  he  was  to  leave  by  another  steamer.  He  should  have  returned 
the  tag  to  the  collector,  and  asked  for  one  giving  him  a  right  to  a  new 
certificate,  stating  his  intention  to  leave  by  a  different  steamer.  Not 
having  done  so,  and  having  left  without  any  certificate,  he  is  in  the 
same  position  he  would  have  been  had  he  departed  without  any  at- 
tempt to  obtain  one. 

The  law  of  1884  makes  the  certificate  to  the  Chinese  laborer  '^the . 
only  evidence  permissible  to  establish  his  right  of  re-entry,**  and  the 
court  cannot,  therefore,  listen  to  any  tale  of  his  supposed  grievances. 
As  stated  in  the  Case  of  the  Unused  Tag,  ante,  701,  the  remedy,  if  he 
have  any,  must  come  from  the  officers  in  Washington  who  have  con- 
trol over  the  collector.  The  court  has  no  jurisdiction  to  supervise 
bis  action  towards  the  petitioner,  and  direct  the  specific  performance 
of  any  neglected  duty  to  him. 

Writ  discharged,  and  petitioner  remanded. 

Sawyeb,  J.  In  this  case,  in  my  judgment,  the  rights  of  the  peti- 
tioner must  be  determined  by  the  restriction  act  of  1882,  which  was 
in  force  at  the  time  of  his  departure.  But  whether  governed  by  the 
original  act,  or  the  act  as  amended  in  1884,  the  result  is  the  same; 
for,  under  either,  the  certificate  provided  for  in  the  act  is  the  only 
evidence  permissible  to  establish  his  right  of  re-entry,  and  he  had 
neither  certificate.  There  is  no  dispensing  power  conferred  upon  the 
courts.  See  my  views  on  this  point  expressed  in  the  Case  ofAhKee, 
ante,  701,  just  decided,  and  also  the  views  of  Mr.  Justice  Field  upon 
the  point  in  the  same  case. 

I  concur  in  the  order  remanding  him. 
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GaSB   07  f'OBMBB   BeSIDBNCB   BT  A    ChINBSB  LaBOBBB. 

In  rs  Chbbn  Hbong,  on  Habeas  Corpus. 

(dreuU  Courts  D,  California.    September  29, 1884.) 

Chinesb  iMinaRATioN— Acts  of  1882  and  1884— Chinbbb  Labobbbs— Cbbtiti- 

OATB — ^FORMBB  ReSIDENCB  IN  UNITED  StATBS. 

A  Chinese  laborer  resided  in  the  United  States  from  November  17, 1880,  un- 
til June,  1881,  when  he  departed  for  Honolulu,  in  the  Hawaiian  kingdom, 
where  he  remained  until  September,  1884,  when  he  sought  to  re-enter  the 
United  States.  Rdd^  that  the  acts  of  1882  and  1884  did  not  except  him  from 
the  necessity  of  presenting  the  certificate  required  by  those  acts,  and  that 
without  it  he  could  not  be  allowed  to  re-enter. 

Sawyer,  Sabin,  and  Hoffman,  JJ.,  dissenting. 

On  Habeas  Corpus. 

2\  D.  Riordan  and  L.  I.  Mowry,  for  petitioner. 

S.  O.  Hilbom  and  Carroll  Cook,  for  the  United  States, 
*    Before  Fibld,  Justice,  Sawybb,  Sabin,  and  Hoffman,  JJ. 

Field,  Justice.  The  facts  of  this  case  differ  from  those  in  the 
Case  of  the  Chinese  Laborer  with  an  Unused  Tag,  ante,  701,  recently 
decided,  in  this  particular:  that  the  laborer  there  left  the  United 
States,  after  the  passage  of  the  act  of  1882,  without  a  certificate  en- 
abling him  to  return,  relying  upon  a  tag  entitling  him  to  such  a  cer- 
tificate, but  which  he  had  not  obtained,  while  the  laborer  here  left 
before  the  passage  of  the  restriction  act,  and  of  course  before  any 
certificate  was  required.  It  appears,  from  the  agreed  statement  of 
facts,  that  the  petitioner  is  a  laborer  of  the  Chinese  race,  and  a  sub- 
ject of  the  emperor  of  China;  that  he  resided  within  the  United 
States  on  the  seventeenth  of  November,  1880,  and  continued  his  res- 
idence until  June,  1881,  when  he  departed  for  Honolulu,  in  the  Ha- 
waiian Kingdom,  where  he  remained  until  September  of  the  present 
year,  (1884,)  and  then  returned  to  the  port  of  San  Francisco,  and, 
of  course,  without  any  certificate  under  the  act  of  1882,  or  that  of 
1884,  as  none  could  be  issued  to  him  while  out  of  the  country;  and 
be  now  seeks  to  land  by  virtue  of  his  residence  here  on  the  seven- 
teenth of  November,  1880,  contending  that  the  acts  of  1882  and  1884 
except  Chinese  laborers  in  like  situation  from  the  necessity  of  pre- 
senting any  certificate,  inasmuch  as  it  would  be  impossible  to  obtain 
one. 

My  associate,  the  circuit  judge,  sustains  the  contention  of  the  pe- 
titioner, and  in  a  written  opinion  has  presented  his  construction  of 
the  act  with  his  usual  elaboration  and  learning.  The  district  judge 
of  this  district  and  the  district  judge  of  the  district  of  Nevada  con- 
cur with  him.  It  is,  therefore,  with  much  diffidence  that  I  vent- 
ure to  express  my  dissent  from  their  conclusions.  The  restriction 
act  of  1882  in  its  first  section  declares  that,  after  90  days  from  its 
passage,  and  for  the  period  of  10  years  from  its  date,  the  coming 
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of  Chinese  laborers  to  the  United  States  is  suspended,  and  that  it 
shall  be  unlawful  for  any  such  laborer  to  oome,  or,  haying  come 
after  the  90  days,  to  remain  within  the  United  States.  The  second 
section  makes  it  a  misdemeanor  punishable  by  fine,  to  which  im- 
prisonment may  be  added,  for  the  master  of  any  vessel  knowingly 
to  bring  within  the  United  States  from  a  foreign  port  and  land  any 
such  Chinese  laborer.  The  third  section  then  provides  that  the  two 
sections  mentioned  shall  not  apply  to  Chinese  laborers  who  were 
in  the  United  States  on  the  seventeenth  of  November,  1880,  or  who 
came  within  90  days  after  the  passage  of  the  act,  "who  shall  produce 
to  such  master  before  going  on  hoard  such  vessel,  and  shall  produce 
to  the  collector  of  the  port  in  the  United  States  at  which  such  vessel 
shall  arrive,  the  evidence^  hereinafter  in  this  act  required  of  his  being 
one  of  the  laborers  in  this  section  mentioned;**  nor  shall  they  apply  to 
the  case  of  a  master  of  a  vessel  coming  within  the  jurisdiction  of  the 
United  States  by  reason  of  stress  of  weather,  or  touching  at  any  port 
of  the  United  States  on  its  voyage  to  a  foreign  port, — ^the  laborers 
brought  to  depart  with  the  vessel. 

What,  then,  is  the  evidence  which  must  thus  be  produced  to  the 
master  in  the  foreign  port,  and  to  the  collector  at  the  port  of  the 
United  States,  by  the  laborers  thus  within  the  exception  mentioned? 
The  fourth  section  answers  this.  It  declares  that,  for  the  purpose  of 
identifying  those  laborers, — that  is,  those  who  were  here  on  the  seven- 
teenth of  November,  1880,  or  came  within  the  90  days  mentioned, — 
and  to  furnish  them  with  "the  proper  evidence"  of  their  right  to  go 
from  and  come  to  the  United  States,  the  "collector  of  customs  of  the 
district  from  which  any  such  Chinese  laborer  shall  depart  from  the 
United  States,  shall,  in  person  or  by  deputy,  go  on  board  such  ves- 
sel having  on  board  any  such  Chinese  laborer,  and  cleared  or  about 
to  sail  from  his  district  for  a  foreign  port,  and  on  such  vessel  make 
a  list  of  all  such  Chinese  laborers,  to  be  entered  in  registry  books  to 
be  kept  for  that  purpose,  with  a  statement  of  the  age,  occupation, 
last  place  of  residence,  and  of  physical  marks  or  peculiarities  of  each 
one  necessary  to  his  identification ;  and  each  laborer  thus  departing 
shall  be  entitled  from  the  collector,  or  his  deputy,  to  a  certificate  con- 
taining such  particulars  corresponding  with  the  registry  as  may  serve 
to  identify  him.  "The  certificate  herein  provided  for,"  says  the  sec- 
tion, "shall  entitle  the  Chinese  laborer,  to  whom  the  same  is  issued, 
to  return  and  to  re-enter  the  United  States  upon  producing  and  de- 
livering the  same  to  the  collector  of  customs  of  the  district  at  which 
such  Chinese  laborer  shall  seek  to  re-enter." 

Now,  what  is  the  meaning  of  these  provisions  ?  It  is  not,  as  I  read 
them,  that  the  Chinese  laborer  in  the  United  States  on  the  seven- 
teenth of  November,  1880, — the  date  of  the  supplementary  treaty, 
— or  who  came  within  90  days  after  the  passage  of  the  act, — ^that  is, 
before  it  took  effect, — shall  be  subsequently  permitted — ^that  is,  after 
the  act  had  take^  effect — ^to  come  without  any  certificate,  for  the  act 
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makes  no  exceptions  of  persons  by  whom  it  must  be  obtained.  It 
means,  in  my  judgment,  that  those  laborers^  if  ztiVL  in  the  United 
States  when  the  act  takes  effect^  and  desirous  to  leave  and  yet  return 
again,  shall  be  permitted  to  do  so  upon  obtaining  the  prescribed  cer- 
tificate. The  production  Of  that  certificate  is  the  only  protection  of 
the  master  of  the  vessel  against  criminal  prosecution  for  bringing 
and  landing  those  laborers  after  the  expiration  of  90  days  from  the 
passage  of  thoBct;  it  is  the  only  evidence  which  the  act  requires  to 
be  furnished  by  them,  and  its  production  is  the  essential  condition 
prescribed  for  their  landing.  The  act,  interpreted  according  to  its 
direct  language,  necessarily  excludes  in  its  operation  those  who  left 
the  country  before  the  act  took  efFect.  If  this  construction  works 
any  hardship,  it  is  for  congress  to  change  the  act.  The  court  has 
no  dispensing  power  over  its  provisions.  Its  duty  is  to  construe  and 
declare  the  law,  not  to  evade  of  make  it.  Oftentimes,  indeed,  there 
is  a  sense  of  impatience  in  the  public  mind  with  judicial  ofiQcers  for 
not  announcing  the  law  to  be  what  the  community  at  the  time  wishes 
it  should  be.  And  nowhere  has  this  feeling  been  more  manifested 
than  in  California,  and  on  no  subject  with  more  intensity  than  that 
which  touches  the  immigration  of  Chinese  laborers;  but  it  often  does 
great  injustice  to  oflBicers  anxious  to  perform  their  whole  duty.  While 
I  differ  from  my  associates  in  the  construction  of  the  restriction  act, 
I  can  bear  testimony  to  the  great  solicitude  manifested  by  them  to 
reach  a  right  conclusion.  If,  as  already  stated,  the  law  works  any 
hardship,  it  is  for  congress  to  change  it.  With  that  body  it  rests, 
under  the  constitution,  to  determine  what  foreigners  shall  be  per- 
mitted to  come  to  the  United  States  and  on  what  conditions  to  re- 
main. 

The  provisions  of  the  amendatory  act  of  1884  seem  to  me  to  re- 
move any  doubt  as  to  the  necessity  of  the  certificate,  if  any  existed 
under  the  act  of  1882,  for  the  admission  of  any  Chinese  laborers, 
who  may  have  left  the  country  before  the  passage  of  the  original 
act.  Under  the  construction  adopted  in  this  circuit,  parol  evidence 
had  been  allowed  in  a  multitude  of  cases  where  previous  residence 
was  alleged;  and  the  district  and  circuit  courts  were  blocked  up  by 
them,  to  the  great  delay  of  their  general  business  and  the  incon- 
venience of  suitors.  This  circumstance,  and  the  suspicious  char- 
acter, in  many  instances,  of  the  testimony  produced,  from  the  loose 
notions  entertained  by  the  witnesses  as  to  the  obligation  of  an  oath, 
created  a  general  expression  of  a  desire  for  further  legislation  placing 
some  restriction  upon  the  evidence  which  should  be  received.  This 
desire  led  to  the  passage  of  the  amendatory  act;  and  by  that  it  is 
declared  that  the  certificate  which  the  laborer  must  obtain  ''shall  be 
the  only  evidence  permissible  to  establish  his  right  of  re-entry"  into 
the  United  States.  This  declaration  applies  to  the  certificate  issued 
under  either  act.  By  it  the  door  is  eflfectually  closed  to  all  parol  evi- 
dence.    Nothing  can  take  the  place  of  the  certificate  or  dispense  with 
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it.  As  was  said  in  the  Case  of  the  Unwed  Tag^  "if  the  collector  re- 
fuses to  the  Chinese  laborer  any  rights  to  which,  under  the  restriction 
act,  he  is  entitled,  he  sboald  apply  to  the  superior  of  the  collector  at 
Washington,  the  head  of  the  treasury  department,  for  proper  instruc- 
tions to  him.  The  court  has  no  supervising  jurisdiction  over  the 
manner  in  which  he  discharges  his  duty." 
Writ  discharged,  and  petitioner  remanded. 

Sawyeb,  J.,  dissenting.^  The  petitioner,  a  Chinese  laborer,  who 
was  residing  in  the  United  States  on  the  seventeenth  day  of  Novem- 
ber, 1880,  left  San  Francisco  for  Honolulu,  in  the  Hawaiian  Islands, 
on  June  18,  1881,  before  the  passage  of  the  Chinese  restriction  act 
of  May  6,  1882,  and,  consequently,  without  the  certificate  prescribed 
by  section  4  of  that  act.  He  remained  at  Honolulu  till  September 
15,  1884,  when  he  embarked  for  San  Francisco,  in  the  state  of  Cali- 
fornia, at  which  port  he  arrived  September  22, 1884.  He  now  claims 
the  right  tcr  re-enter  the  United  States,  and  to  land  from  the  steam- 
ship on  which  he  came,  upon  other  satisfactory  evidence  of  his  former 
residence  and  departure,  without  producing  the  certificate  prescribed 
by  section  4  of  the  act,  either  as  it  originally  stood  or  as  amended  by 
the  act  of  July  5,  1884.  The  question  is  whether,  under  the  restric- 
tion act  and  the  treaty  with  China,  he  is  entitled  to  land,  upon  other 
satisfactory  proof  of  his  former  residence,  without  producing  the  cer- 
tificate prescribed, — ^no  such  certificate  being  required  at  the  time  he 
left  the  United  States,  and  it  not  being  possible,  under  the  acts  of 
congress  since  passed,' to  obtain  one.  In  other  words,  are  the  pro- 
visions of  section  4  of  said  Chinese  restriction  act,  as  amended  on 
July  5, 1884,  applicable  to  Chinese  laborers  who  resided  in  the  United 
States  on  November  17,  1880,  who  afterwards  departed  from  the 
United  States  before  the  passage  of  said  act  of  May  6,  1882,  and 
who  did  not  return  till  September  22,  1884,  after  the  passage  of  the 
amendatory  act  of  July  5, 1884?  or  are  the  provisions  of  said  section 
4  only  applicable  to  such  Chinese  laborers  as  departed  after  its  pas- 
sage, and  who  had  an  opportunity  to  procure  the  certificate  required 
by  it? 

I  have  no  doubt  that  the  act  and  the  amendatory  act  took  effect 
as  laws  of  the  United  States  from  the  date  of  their  passage,  and,  no 
doubt,  that  the  certificate  prescribed  by  section  4  is  the  only  evidence 
of  a  right  to  re-enter  the  country,  as  to  all  Chinese  laborers  to  wliom 
it  is  applieabley  or  who  are  within  the  purview  of  its  provisions.  On 
these  points  I  have  no  doubt ;  but  construing  the  act  upon  a  consid- 
eration of  all  its  provisions,  and  in  view  of  and  in  subordination  to 
the  provisions  of  the  treaty,  it  is  very  clear  to  my  mind  that  congress 
did  not  intend  to  make  the  provisions  of  section  4  applicable,  and 
that  they  do  not  apply,  to  those  Chinese  laborers  who  were  in  the 

1  Hoffman  and  Babin,  JJ.,  who  sat  as  consulting  judges,  concurred  in  the  dis- 
senting opinion  of  the  circuit  judge. 
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eountry  on  r^ovemDer  11, 1880,  and  wbo  subsequently  left  the  United 
States  before  the  passage  of  the  original  act,  and  who  could  not  pos- 
sibly have  obtained  the  prescribed  certificate,  and  as  to  whom  the 
collector  conld  not  perform  the  prescribed  conditions  imposed  upon 
him.  The  act  purports  to  be  an  act  ''to  execute  certain  treaty  stipu- 
lations with  China/' — not  to  abrogate  them. 

It  is  scrupulously  framed  so  as  not,  in  express  terms,  to  conflict 
with  the  provisions  of  the  treaty.  If  it  be  held  to  take  away  any 
rights  secured  by  the  treaty,  it  must  be  done  by  construction,  and  by 
far-fetched  and  overstrained  implications, — not  because  of  any  direct, 
express  provision  to  that  effect.  The  treaty  and  the  act  must,  if  pos- 
sible, be  so  construed  that  they  can  stand  together.  The  treaty  with 
China  authorized  the  government  of  the  United  States  to  ''regulate, 
limit,  or  suspend''  the  coming  of  "Chinese  laborers"  to,  or  residence 
in,  the  United  States.  But  it  provided  that  "the  limitation  or  sus- 
pension shall  be  reasonable,  and  shall  apply  only  to  Chinese  who  may 
go  to  the  United  States  as  laborers,  other  classes  not  being  included  in 
the  limitation.**  And  it  was  further  expressly  provided  that  ''legis- 
lation taken  in  regard  to  Chinese  laborers  will  be  of  such  character  only 
as  is  necessary  to  enforce  the  regulation,  limitation,  or  suspension  of  im* 
migration.**  It  is  still  further  provided  that  '* Chinese  laborers  who 
are  now  in  the  United  States  (at  the  date  of  the  treaty,  November 
17, 1880)  shall  be  allowed  to  go  and  come  of  their  own  free  wiU  and  ac- 
cord, and  shaU  be  accorded  aU  the  rights,  privileges,  immunities,  and 
exemptions  which  are  accorded  to  the  citizens  and  subjects  of  the 
most  favored  nation."  The  restriction  act  must  be  construed  with 
reference  to  the  provisions  of  the  treaty.  Section  1  of  the  act,  as 
amended  in  1884,  suspends  the  coming  of  Chinese  laborers  for  10 
years,  and  provides  that  during  said  suspension  "it  shall  not  be  law- 
ful for  any  Chinese  laborer  to  come  from  any  foreign  port  or  place, 
or,  having  so  come,  to  remain  in  the  United  States."  Section  2 
makes  it  an  offense  for  the  master  of  any  vessel  to  land,  attempt  to 
land,  or  permit  to  be  landed,  any  Chinese  laborer  from  any  foreign 
port  or  place.  But  section  3  provides  that  "the  two  foregoing  sec- 
tions shall  not  apply  to  Chinese  laborers  who  were  in  the  United  States 
on  the  seventeenth  day  of  November,  1880,  or  who  shall  have  come  into 
the  same  before  the  expiration  of  ninety  days  next  after  the  passage 
of  the  act,  *  *  *  nor  shaU  said  section  apply  to  Chinese  laborers 
who  shall  produce  to  «ticft  master  before  going  on  board  such  vessel,  and 
shall  produce  to  the  collector  of  the  port  in  the  United  States,  at 
which  such  vessel  shall  arrive,  the  evidence  hereinafter  in  this  act 
required  of  his  being  one  of  the  laborers  in  the  section  mentioned." 
Two  classes  are  here  plainly  indicated,  to  which  the  prohibitory  pro- 
visions "shall  not  apply;"  or  rather  one  whole  class,  and  a  subdivis- 
sion  of  the  class.  The  first  is  general,  embracing  all  "Chinese  labor- 
ers" "who  were  in  the  United  States  on  the  seventeenth  day  of  No- 
vember, 1880 ;"  and,  secondly,  "nor  shall  said  sections  apply  to  Chinese 
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laborers  who  shall  produce  *  *  *  the  evidence  hereinafter  in 
this  act  required  of  his  being  one  of  the  laborers  in  this  section  men- 
tioned/' They  shall  neither  apply  to  the  one  class,  containing  all, 
**fior"  to  the  sub-class,  who  shall  procure  and  produce  the  prescribed 
certificate.  Who  constitute  the  sub-class  referred  to,  who  are  re- 
quired to  produce  the  evidence  hereinafter  required?  Plainly,  those 
who  depart  after  the  passage  of  the  act,  and  who  procure,  or  who  can 
procure,  under  the  law,  the  certificate  required  in  section  4,  which 
can  only  be  obtained  by  those  subsequently  departing.  In  the  origi- 
nal act  the  language  was,  "shall  not  apply  to  Chinese  laborers  who 
were  in  the  United  States  on  the  seventeenth  day  of  November,  1880, 
*  *  *  and  who  shall  produce"  the  evidence  prescribed.  The 
significant  change  was  made  by  dropping  the  "and,"  and  adopting 
in  its  place,  '*nor  shall  said  sections  apply  to  Chinese  laborers  who 
produce,"  etc.  This  is,  clearly,  distinguishing  betweeen  the  two 
classes,  or  the  two.divisiions  of  the  one  class, — those  laborers  to 
whom  the  preceding  sections  do  not  apply ^  who  had  already  departed; 
and  those  who  should  thereafter  depart^  and  who,  upon  departing, 
must  procui-e  the  certificate  provided  for  in  section  4,  Before  the 
amendment  there  was  some  little  plausibility  in  claiming  that  none 
were  exempt  from  securing  the  certificate,  but  there  appears  to  me 
to  be  none  since  the  amendment.  Under  the  act  as  it  originally 
stood,  we  held  in  Leong  Yick  Dew,  19  Fed.  Bbp.  490,  that  the  pro- 
visions of  section  4,  relating  to  the  certificate,  did  not  apply  to  those 
who  had  departed  before  the  passage  of  the  act,  and  who  could  not 
possibly  procure  the  certificate;  and  with  that  decision  I  am  still  en- 
tirely satisfied.  A  fortiori,  under  the  act  as  amended  these  provis- 
ions are  inapplicable. 

But.  the  provisions  of  section  4,  ex  vi  termini,  apply,  and  they  can 
only  apply,  to  those  Chinese  laborers  who  depart  after  the  passage 
of  the  amendatory  act;  they  cannot  possibly  be  applied  to  those  who 
have  already  departed.  They  relate  to  and  provide  tot  future  action 
in  obtaining  and  producing  certificates;  they  have  no  relation  to  the 
past.  Some  entitled  to  return  have  already  gone,  and  some  may  go 
hereafter;  and  it  is  provided  that  the  latter  shall  procure  the  certifi- 
cates, the  provision  necessarily  having  reference  to  the  latter.  It  is 
provided,  in  section  4,  "that  for  the  purpose  of  properly  identifying 
Chinese  laborers  who  were  in  the  United  States  on  the  seventeenth 
day  of  November,  1880,  *  *  *  and  in  order  to  furnish  them  with 
the  proper  evidence  of  their  right  to  go  from  and  come  to  the  United 
States,  as  provided  in  said  act  and  treaty,  *  *  ♦  the  collector 
of  customs  of  the  district  from  which  any  such  Chinese  laborer  shall 
depart  from  the  United  States  shall  *  ♦  *  go  on  board  each  ves- 
sel having  on  board  any  sueh  Chinese  laborer,  and  cleared  or  about  to 
sail  from  his  district  for  a  foreign  port,  and  on  such  vessel  make  a 
list  of  all  such  Chinese  laborers,  which  shall  be  entered  on  registry 
bookS|     *    *    *    in  which  shall  be  stated  'the  names^  description. 
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physical  marks,  etc.,  and  every  Chinese  laborer  so  departing  from  the 
United  States  shall  be  entitled  to  and  shall  receive^  ♦  ♦  ♦  from 
the  collector,  ♦  *  *  at  the  time  such  list  is  taken,  a  certificate.* 
*  *  *  The  certificate  herein  provided  for  shall  entiUe  the  Chinese 
laborer  to  whom  the  same  is  issued  to  return  and  re-enter  the  United 
States  upon  producing  and  delivering  the  same  to  the  collector  of 
customs,  ♦  *  *  and  said  certificate  shall  be  the  only  evidence 
permissible  to  establish  his  right  of  re-entry.**  Ex  vi  termini,  all 
those  provisions  apply,  and  can  only  apply,  to  those  of  the  class  who 
depart  after  the  passage  of  the  act.  The  future  tense  is  used  through* 
out  the  section^  and  the  acts  to  be  performed  can  only  be  performed 
in  the  future;  and  '^said  certificate,**  which  shall  be  the  only  evi- 
dence permissible  to  establish  a  right  of  re-entry,  is  the  certificate 
provided  for  in  the  first  part  of  the  same  section,  to  be  issued  to  fut' 
ure  departing  laborers.  And  those  who  receive  it,  and  only  those 
who  can  receive  it,  are  the  ones  to  produce  it,  as  the  only  permissi- 
ble evidence  of  their  right  to  return.  No  certificate  is  provided  for 
those  already  gone  before  the  passage  of  the  act,  and  there  is  no  re* 
quirement  that  they  shall  produce  one.  Nothing  is  said  as  to  what 
the  evidence  of  a  right  to  re-enter  shall  be  for  those  not  provided  for  in 
this  section.  No  practical  form  of  evidence  other  than  that  recog- 
nized by  the  ordinary  law  of  evidence  could  be  provided  for  them, 
and  none  was  attempted  to  be  provided.  As  to  those  who  had  a  right  to 
return, — under  the  provisions  of  the  treaty ^  and  under  the  express  pro* 
visions  of  the  first  clause  of  section  3  of  this  amended  act,  in  language 
similar  to  that  of  the  treaty,  in  regard  to  whom  no  specific  evidence  is 
provided, — tlie  ordinary  rules  of  evidence  as  to  competency  must  apply, 
for  no  others  are  prescribed.  That  congress  could  not  have  intended 
to  require  the  collector  to  go  on  board  vessels  already  departed,  and 
before  their  departure  issue  certificates  to  Chinese  laborers  who  were 
already  gone  and  safely  landed  in  China,  must  be  manifest. 

In  Leong  Yick  Dew,  19  Fed.  Rep.  493-496,  three  judges  sitting  and 
concurring  in  the  decision,  we  said : 

"Congress  could  not  possibly  have  intended  to  require  that  class  of  Chinese 
laborers  to  procure  the  required  certificate  where  it  was  a  physical  impossi- 
bility for  them  to  obtain  It;  and  it  is  impossible  for  me  to  believe,  under  the 
circumstances,  that  congress  intended  to  arbitrarily  exclude  that  class  in  di- 
rect violation  of  the  express  terms  of  the  treaty  protecting  them.  Congress 
had  declined  to  enact  any  such  legislation  as  is  contained  in  the  restriction 
act  while  the  Burlingame  treaty  was  in  force,  for  the  reason  that  it  would 
be  an  act  of  bad  faith  on  the  part  of  the  United  States  towards  China,  and  a 
direct  violation  of  the  solemn  stipulations  of  the  treaty  between  the  two  gov- 
ernments. The  United  States  went  to  the  trouble  and  expense,  and  incurred 
the  delay,  of  sending  a  special  mission,  composed  of  three  distinguished  gen- 
tlemen, to  China,  for  the  express  purpose  of  procuring  a  modification  of  the 
Burlingame  treaty,  in  order  to  enable  the  United  States  to  adopt  the  legisla- 
tion now  in  question,  without  committing  an. act  of  bad  faith  towards  China, 
and  without  violating  the  treaty  stipulations  between  the  two  nations.  A 
treaty  was  made  with  the  modification  sought  by  us,  which  was  ratified  by, 
and  apparently  satisfactory  to,  both  nations.    And  the  modified  treaty,  in 
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express  and  the  most  explicit  terms,  protected  the  class  in  question  in  their 
right  to  remain  in  the  United  States,  or  « to  go  and  come  of  their  own  free 
will  and  accordt'  and  also  provided  that  thej  'shall  be  accorded  all  the  rights, 
privileges,  immunities,  and  exemptions  which  are  accorded  to  the  citizens 
and  subjects  of  the  most  favored  nations.' 

"It  is  expressly  stipulated  in  the  supplementary  treaty*  that  the  legisla- 
tion in  regard  to  Chinese  laborers  will  be  of  such  character  (mly  as  U  neces- 
sary to  enforce  the  regulation,  limitation  or  suspension  of  emigration,'  and 
that '  the  limitation,  or  suspension  shall  be  reasonable.'  Conceding  the  leg- 
islation requiring  Chinese  laborers  departing  from  the  United  States  after 
the  passage  of  the  act  in  question,  and  having  an. opportunity  to  do  so,  to 
procure  and  produce  the  required  certificate  to  be  '  necessary'  and  '  reason- 
able,' still  such  a  requirement,  as  to  those  who  departed  after  the  date  of  the 
treaty,  and  before  the  j)assage  of  the  act,  or  before  it  was  practicable  or  pos- 
sible to  obtain  the  certificate,  could  neither  be  necessary  nor  reasonable.  If 
congress  then  intended  by  this  act  to  make  this  provision,  requiring  the  pre- 
scribed certificates,  applicable  to  those  Chinese  laborers  who  were  in  the 
United  States  at  the  date  of  the  treaty,  and  who  left  before  the  passage  of  the 
act  of  May  6,  1882, — before  it  was  possible  to  obtain  the  certificate, — or  in- 
tended to  altogether  exclude  those  already  departed,  then  it  was  the  deliber- 
ate intention  of  congress  to  act  in  bad  faith  towards  the  government  of  China, 
and  to  violate  the  solemn  obligations  of  the  yeTy  treaty  it  had  taken  so  much 
pains  to  obtain,  in  order  to  enable  it  to  honorably  legislate  at  all  upon  the 
subject.  Why  take  all  this  trouble  to  negotiate  a  treaty,  if  it  was  intended, 
at  last  to  flatly  disregard  it,  and  legislate  in  direct  violation  of  its  most  solemn 
and  vital  stipulations?  Congress  might,  with  just  as  much  propriety,  have 
ignored  and  disregarded  the  Burlingame  as  the  supplemental  treaty.  There 
would  be  just  as  much  propriety  in  wholly  repudiating  the  treaty,  as  to  repu- 
diate it  in  this  vital  part,  which  the  Chinese  government  took  care  to  have 
inserted.  It  would  be  to  the  last  degree  absurd,  under  the  circumstances,  to 
suppose  for  a  moment  that  congress  intended  to  make  the  provisions  of  sec- 
tions 3  and  4,  relating  to  certificates,  applicable  to  the  class  of  Chinese  labor- 
ers referred  to.  We  cannot  attribute  to  congress  a  deliberate  intention  to 
commit  any  such  act  of  bad  faith,  without  provisions  manifesting  such  a  pur- 
pose, far  more  explicit  than  any  found  in  the  act.  It  would  be  disrespectful 
to  that  body,  if  not  absolutely  indecent,  to  attribute  to  it  such  an  act  of  bad 
faith. 

"Again,  the  same  section  which  requires  the  certificate  gives  to  the  de- 
parting Chinese  laborer  an  absolute,  indefeasible  right,  without  cost  or  ex- 
pense, to  have  the  certificate,  in  order  that  he  may  be  able  to  produce  it  as 
evidence  of  his  right  to  re-enter  the  United  States.  The  necessity  to  produce 
it,  and  the  right  to  have  it,  in  order  that  he  may  produce  it,  are  correlative 
conditions.  The  one  provision  is  the  complement  of  the  other:  they  are  re- 
ciprocal and  must  go  together.  The  obligation  to  produce  the  certificate  pre- 
supposes the  practicability,  or  at  least  the  possibility,  of  procuring  it  in  order 
that  it  may  be  produced.  The  two  provisions  go  together  and  form  but  one 
legal  conception.  The  obligation  to  produce,  and  the  right  and  ability  to  ob- 
tain it,  are  dependent,  and  not  independent,  conditions.  One  is  the  counter- 
part of  the  other,  and  it  is  not  to  be  supposed  that  congress  would  have 
adopted  one  branch  of  the  proposition  without  the  other,  otherwise  it  would 
have  distinctly  done  so  in  terms.  If,  then,  it  is  impossible  to  comply  with 
the  condition,  the  impossible  condition  must  be  regarded  as  not  intended  as 
to  this  class  of  laborers;  or,  if  intended,  it  must  be  void.  The  law  requires 
nothing  impossible, — lex  non  cot/it  impossihilia;  Bouv.  Law  Diet.  *Max- 
ims;'  Broom,  Max.  242;  and  lex  non  intendit  aliquid  impossibUe,  (Bouv. 
T^aw  Diet.,)— the  law  intends  not  anything  impossible, — ^are  among  the  most 
venerable  maxims  of  the  law.    In  a  statute,  *  no  text  imposing  obligations 
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is  understood  to  demand  impossible  things/  Sedg.  St.  Law,  191.  •Provis- 
ions in  acts  of  parliament  are  to  be  expounded  according  to  the  ordinary  sense 
of  the  words,  unless  such  construction  would  lead  to  some  unreasonable  re- 
sult, or  be  inconsistent  with  or  contrary  to  the  declared  or  implied  intention 
of  the  framer  of  the  law,  in  which  case  the  grammatical  sense  of  the  words 
may  be  modified,  restricted,  or  extended  to  meet  the  plain  policy  and  provis- 
ion of  the  act.'  Dwar.  St.  582.  The  rule  is  to  construe  the  words  •  in  their 
ordinary  sense,  unless  it  would  lead  to  obscurity  or  manifest  injustice,  and  if 
it  should  so  vary  them  as  to  avoid  that  which  certainly  could  not  have  been 
the  intention  of  the  legislature,  we  must  put  a  reasonable  construction  upon 
the  words,'  Id.  587.  See  Donaldson  v.  Wood,  22  WeHd.  399;  Lake  Shore  Ey. 
Co.  V.  Boach,  80  N.  Y.  889. 

"•All  laws  should  receive  a  sensible  construction.  General  terms  should 
be  so  limited  in  their  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed  that  the  legis- 
lature intended  exceptions  to  its  language  which  totmld  avoid  results  of  this 
character*  The  reason  of  the  law  in  such  cases  should  prevail  over  the  letter.' 
U.8.Y.  Kirby,  7  Wall.  486.  *  In  whatever  language  a  statute  may  be  framed, 
its  purpose  must  be  determined  by  its  natural  and  reasonable  effect.  *  *  ♦ 
To  require  a  heavy  and  almost  impossible  condition  to  the  exercise  of  this  right, 
with  the  alternative  of  payment  of  a  small  sum  of  money,  is,  in  effect,  to  de- 
mand payment  of  that  sum.'  Henderson  v.  Mayor  of  New  York,  92  U.  S.  268. 
See,  also,  Brewer  v.  Blougher,  14 Pet.  198 ;  U,  S.  v.  Freeman,  8  How.  564.  So 
in  the  case  of  the  class  of  Chinese  laborers  now  under  consideration.  To  re- 
quire them  to  produce  a  oertificate  as  the  only  evidence  of  their  right  to  land, 
when  it  was  impossible  or  impracticable  to  procure  it,  would  be,  in  effect,  to 
absolutely  and  unconditionally  exclude  them.  Yet  it  is  manifestly  the  policy, 
intent,  and  reason  of  the  law  to  carry  out  in  good  faith  the  stipulations  of  the 
treaty,  that  they  '  shall  be  allozoed  to  go  and  come  of  their  own  free  will  and 
accord; '  and  *be  accorded  all  the  rights,  privileges,  immunities,  and  exemp- 
tions which  are  accorded  to  the  citizens  and  subjects  of  the  mostfavored  nation.* 
We  are,  therefore,  fully  satisfied  that  those  Chinese  laborers  who  were  in  the 
United  States  on  November  17,  1880,  and  left  before  the  passage  of  the  re- 
striction act,  and  those,  also,  who  came  into  the  United  States  and  departed 
therefrom  between  that  date  and  May  6,  1882,  are  entitled  to  re-enter  the 
United  States  upon  satisfactory  evidence  other  than  the  certificates  provided 
for  in  said  section  4. " 

The  foregoiDg  was  said  with  reference  to  the  act  of  1882  before 
its  amendment,  but  it  applies  with  even  greater  force  to  the  act  as 
amended  in  1884. 

In  Ah  Quan's  Case,  arising  under  this  act,  as  amended  in  1884, 
after  a  further  discussion  of  this  point,  as  applicable  to  the  act  as 
amended,  we  stated  our  conclusion  as  follows,  (21  Fed.  Bep.  184:) 

"To  hold  that  congress  intended  to  require  the  performance  of  the  depend- 
ent obligation,  on  the  part  of  the  Chinese  laborer,  until  the  government  has 
discharged  its  correlative  and  precedent  duty  and  obligation,  upon  which  his 
obligation  rests,  imposed  by  the  act,  by  furnishing  the  certificate,  and  thereby 
rendering  it  possible  for  him  to  produce  it,  would  be  to  attribute  to  congress 
a  deliberate  intent  to  enact  a  palpable  and  glaring  absurdity,  thereby  violat- 
ing one  of  the  most  venerable  canons  of  statutory  construction,  that  a  statute 
must  not  be  so  construed  as  to  lead  to  an  absurd  conclusion.  We  must  con- 
clude, therefore,  in  the  absence  of  any  express  declaration  to  that  effect,  and 
of  any  reference  whatever  to  those  who  had  already  departed,  with  a  right,  at 
*.he  time  of  their  departure,  secured  by  express  terms  of  the  treaty,  to  return, 
that  it  was  not  intended  to  require  the  production  of  the  certificate  by  those 
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who  departed  from  the  country  before  it  was  possible  to  obtain  it.  And,  in 
the  absence  of  any  provision  so  declaring,  that  congress  did  not,  in  fact,  in- 
tend to  exclude  such  Chinese  laborers  as  were  in  the  country  at  the  time  men- 
tioned, is  clearly  manifest,  because  it  has  said  so  in  express  terms  in  the  pro> 
vision  of  section  3,  *  that  the  two  foregoing  sections  [excluding  Chinese  la- 
borers] shall  not  apply  to  Chinese  laborers  who  were  in  the  United  States  on 
the  seventeenth  day  of  November,  1880,'  etc.  It  is  clear,  from  the  necessitieB 
of  the  case,  that  this  section  is  only  applicable  to  those  who  departed  after  the 
passage  of  the  act,  and  who  had  the  opportunity  to  procure  the  certificate.  To 
hold  otherwise  would  be  to  render  this  clause,  making  the  impossible  certif- 
icate the  only  evident  as  to  those  who  had  departed  before  the  passage  of 
the  act,  absolutely  inconsistent  with  the  clause  of  section  8  referred  to,  that 
the  preceding  sections  '  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States '  at  the  designated  period,  and  render  that  provision  wholly 
nugatory,  as  wdl  as  to  violate  the  treaty  which  the  act  proposes  to  execute  and 
not  to  abrogate.  The  different  provisions  of  the  statute  must  be  so  construed, 
if  possible,  that  they  can  stand  together,  and  not  so  as  to  nullify  each  other. 
The  clause  of  the  amendment  making  the  certificate  the  only  evidence,  as  to 
those  to  whom  it  is  applicable,  of  a  right  to  re-enter  the  United  States,  only 
declares  in  express  and  explicit  terms  what  we  held  the  original  act  to  mean, 
and  in  no  way  changes  its  effect  in  tliis  particular  as  we  had  construed  it. 

"Our  construction  of  the  original  act  in  Leong  Tick  Dew*  19  Fed.  Rep. 
491,  was  before  congress  at  the  time  of  the  passage  of  the  amendatory  act. 
If  it  had  been  intended  to  make  the  amendment  as  to  the  prescribed  certifi- 
cate being  the  only  evidence  of  a  right  to  return  applicable  to  those  Chinese 
laborers  who  were  in  the  country  at  the  date  of  the  treaty,  and  who  departed 
after  that  date,  and  before  it  was  possible  to  obtain  the  certificate  required,  as 
to  whom  loe  had  before  distinctly  held  it  to  he  inapplicable,  congress  would 
certainly  have  amended  the  first  clause  of  section  3  so  as  to  read  in  substance 
as  follows:  « The  two  preceding  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of  November,  1880, 
etc.,  except  as  to  those  who  departed  from  the  United  States  after  said  seeenr 
teenth'day  of  November ^  1880,  and  before  tJie  passage  of  the  act,  or  b^ore  it 
was  possible  to  obtain  such  certificate,^  This  is,  in  effect,  the  way  those  who 
insist  upon  the  production  of  such  certificate  by  that  class  as  the  only  evi- 
dence of  tlieir  right  to  re-enter  the  United  States  must  read  it,  in  order  to 
sustain  their  view,  or  the  view  that  it  was  intended  absolutely  to  exclude 
that  class  in  violation  of  the  treaty  stipulations.  Congress  has  not  introduced 
any  such  exception,  and  we  are  not  authorized  to  interpolate  it  into  the  act. 
To  do  so  would  be  to  legislate,  not  to  construe.  The  action  of  congress  in 
not  introducing  any  exception  of  the  kind  indicated,  but,  on  the  contrary,  so 
amending  the  act  as  to  make  the  propriety  of  our  construction  more  clearly 
manifest,  in  view  of  our  well-known  previous  construction  of  the  original  act 
on  this  very  point,  is,  in  effect,  an  emphatic  approval  of  that  construction.** 

See,  also,  the  case  of  Shong  Toon,  21  Fed.  Bep.  386,  where  this 
question  is  well  discussed  by  Hoffman,  district  judge. 

Another  shade  of  the  opposing  views  maintained  by  the  United 
States  attorney,  but  essentially  the  same,  has  been  suggested,  which 
necessarily  assumes  that  section  4  does  not  apply  to  those  who  de- 
parted prior  to  the  passage  of  the  act  of  1882.  It  is  that  congress 
did  not  intend  that  any  of  these  Chinese  laborers  who  were  in  the 
country  on  November  17, 1880,  who  had  departed  before  the  passage 
of  the  act  of  1882,  or,  in  other  words,  who  were  not  still  in  the  coun- 
try at  that  date,  should  return  at  all,  and  consequently  that  there  w^a 
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no  need  of  requiring  as  to  them  the  certificate  prescribed  by  section 
4  or  any  other.  There  is  not  one  word  in  the  act  that  directly  de- 
clares or  bints  at  sach  a  purpose,  and  not  one  section,  clause,  or 
word  from  which  an  inference  of  such  intent  necessarily  or  naturally 
arises ;  nor  does  it  necessarily  or  naturally  arise  upon  the  whole  act 
taken  together.  On  the  contrary,  the  opposite  intent,  as  we  have 
seen,  is  expressed  in  precise  and  unmistakable  language,  that  cannot 
be  misunderstood,  in  that  clause  of  section  3,  which  provides  "that 
the  two  foregoing  sections  shall  not  apply  to  Chinese  laborers  who 
were  in  the  United  States  on  the  seventeenth  day  of  November,  1880, 
or  who  shall  come  into  the  same  before  ninety  days  next  after  the 
passage  of  the  act  to  which  this  is  amendatory.''  This  language  em- 
braces  every  individual  member  of  the  class  to  which  it  refers,  no 
matter  whether  he  was  in  the  country  at  the  time  of  the  passage  of 
the  act  or  not,  and  its  force  and  effect  cannot  be  limited  except  upon 
some  vague,  imaginary  inference  of  a  purpose  not  justified  by  any- 
thing found  elsewhere  in  the  act.  The  only  supposed  ground  for  the 
inference  suggested,  not  already  noticed,  arises  out  of  sections  5 
and  12. 

Section  5  provides  ''that  any  Chinese  laborer  mentioned  in  section 
4  of  this  act,  being  in  the  United  States,  and  desiring  to  depart  from 
the  United  States  by  land,'*  shall  be  entitled  to  demand  and  receive  a 
certificate  similar  to  those  given  to  those  departing  by  water,  etc. 
The  limitation  is  expressly  restricted  to  the  class  provided  for  in  sec- 
tion 4;  that  is,  those,  necessarily,  who  depart  after  the  passage  of  the 
act.  It  is  suggested  that  this  clause,  ''being  in  the  United  States,'' 
indicates  that  it  was  only  intended  that  those  allowed  to  return  are 
only  such  of  those  who  were  in  the  United  States  on  November  17, 
1880,  as  were  still  remaining  in  the  United  States  at  the  date  of  the 
passage  of  the  act,  and  that  the  first  clause  of  section  3  should  read : 
''That  the  two  foregoing  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of  November, 
1880,  and  who  are  still  in  the  United  States  at  the  date  of  passage  of 
this  act."  I  do  not  draw  any  such  inference  from  that  clause  of  sec- 
tion 5,  either  taken  alone  or  in  connection  with  any  other  provisions 
of  the  act.  Congress  has  not  inserted  in  section  3  any  such  clause 
as  ''who  are  still  in  the  United  States  at  the  date  of  the  passage  of  this 
act,"  or  any  equivalent  language.  To  insert  such  language  would  be 
to  change  the  entire  scope  of  the  provision.  As  congress  has  not  seen 
fit  to  insert  words  so  largely  limiting  the  number  embraced  in  the 
language  of  section  3  as  actually  used,  we  certainly  are  not  authorized 
to  legislate  and  insert  it.  The  inference  I  draw,  on  the  contrary,  is 
that  in  this  section  it  appears  by  the  express  terms  of  the  provision 
that  it  was  only  intended  to  require  those  who  were  in  the  country 
at  the  date  of  the  passage  of  the  act,  and  who. could  comply  with  the 
act,  to  procure  the  certificates  and  produce  them  on  their  return ;  or, 
in  other  words,  it  expressly  sanctions  what  I  have  endeavored  to  main- 
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tain  the  trae  constraotion  of  section  4  to  be;  that  its  proTisions  were 
only  intended  to  be  applioable  to  those  who  still  remained  in  the 
country  at  the  date  of  the  passage  of  the  act,  and  no  provision  at  all 
is  made  as  to  what  evidence  those  who  departed  before  the  passage  of  the 
act  shall  produce,  and  they  are  left  to  the  usual  evidence  recognized  as 
competent  by  the  general  laws  of  the  land.  This  clause,  as  I  think, 
confirms  instead  of  opposes  the  view  which  I  have  adopted  and  en- 
deavored to  maintain.  Neither  the  provisions  of  section  4  nor  5  ap- 
ply to  those  who  departed  before  the  passage  of  the  act,  but  are  lim- 
ited to  those  who  were  in  the  country  at  the  date  of  its  passage,  and 
were,  in  fact,  able  to  comply  with  its  terms,  and  no  other  view  can 
be  sustained  without  incorporating  into  sections  3  and  4  language  not 
used  or  authorized  by  congress, — without  further  amending  the  act. 
From  the  fact  that  section  4  prescribed  a  certain  certificate  to  be 
procured  and  produced  on  return  by  those  Chinese  laborers  who  were 
in  the  country  at  the  date  of  the  treaty  and  departed  after  the  pas- 
sage of  the  act,  and  who  could  procure  and  produce  it;  and  from  the 
fact  that  such  parties  are  required  to  procure  and  produce  said  cer- 
tificate— the  certificate  issued  to  that  class  of  Chinese  laborers — as 
the  only  permissible  evidence  of  their  right  to  return;  and  from  the 
further  fact  that  nothing  is  said  as  to  what  kind  of  evidence  shall  be 
produced  by  all  those  Chinese  laborers  who  were  residing  in  the  coun- 
try on  November  17,  1880,  and  who  left  before  May  6,  1882,  and 
who,  under  the  treaty,  and  under  the  express  provision  of  the  first 
clause  of  section  3  of  the  act  itself,  are  entitled  to  return, — ^it  is  sought 
to  draw  the  inference  that  congress  intended  that  those  very  Chinese  ' 

laborers  mentioned  in  the  treaty,  and  the  first  clause  of  said  section 
3,  as  being  entitled  to  return,  who  had  departed  before  May  6, 1882, 
should  not  be  permitted  to  return  at  all.  I  do  not,  myself,  perceive 
how  such  an  inference  or  conclusion  can  be  drawn  from  such  prem-  i 

ises.     There  is  nothing  in  the  least  respect  inconsistent  in  the  two  I 

ideas:  (1)  That  those  who  had  departed  before  the  passage  of  the  | 

act  of  1882,  to  whom  it  would  be  impracticable  to. apply  any  other  { 

rule  as  to  the  competency  of  evidence,  or  to  require  any  other  kinds  | 

of  evidence  than  those  recognized  by  the  general  law  of  the  land, 
should  not  be  required  to  produce  any  other  kind  of  evidence ;  and 
(2)  the  idea  that  those  who  departed  after  the  passage  of  the  act,  and 
who  could  procure  the  more  certain  prescribed  certificate,  should  be 
required  to  procure  and  produce  such  certificate.  The  conditions  of 
the  two  classes  are  radically  different,  and  different  conditions  re- 
quire, or  at  least  admit  of,  different  treatment  and  different  rules. 
The  rules  applicable  to  these  two  conditions  in  no  way  interfere  with 
each  other.  They  can  stand,  and,  consistently,  operate  together;  and 
the  fact  that  congress  has  prescribed  a  certain  certificate  for  parties 
entitled  to  re-enter  the  country,  to  whom  they  are,  practically,  appli- 
cable, under  certain  conditions  in  which  they  are  found,  affords  no 
inference  that  congress,  by  so  providing  for  such  conditions  and  such 
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parties,  and  saying  nothing  about  another  class,  surrounded  by  dif- 
ferent conditions,  equally  entitled  to  re-enter  under  the  express  pro- 
visions of  the  same  act  and  treaty,  to  which  class  a  requirement  to 
produce  a  similar  certificate  cannot  possibly  be  made  practically  ap- 
plicable, were  intended  by  congress  to  be  excluded  altogether.  Es- 
pecially is  no  such  inference  afforded  where  the  general  rules  of  evi- 
dence applicable  are  practicable  and  effective  as  to  such  latter  class. 
I  am  not  aware  that  any  statutory  provision  was  ever  held  to  be  re- 
pealed, abrogated,  nullified,  or  in  any  way  rendered  ineffectual  by 
some  other  provision  in  the  same  act,  saying  nothing  at  all  about  it, 
in  no  way  inconsistent  with  it,  and  practically  or  possibly  applicable, 
only,  to  other  parties  and  other  conditions.  I  am  not  aware  of  any 
rule  of  statutory  construction,  justifying  such  an  inference,  not  natu- 
rally arising  out  of  the  conditions,  or  such  an  implied  abrogation  of 
another  express  provision  of  an  act.  Section  3  expressly  provides 
that  ''the  two  foregoing  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of  November, 
1880.  *  *  ♦  Nor  shall  said  sections  apply  to  Chinese  laborers 
who  shall  produce"  the  certificate  provided  by  section  4,  for  those  to 
whom  its  provisions  can  be  made  applicable  shall  apply  neither  to  one 
*'nor"  the  other.  What  is  the  purpose  or  use  of  the  first  branch  of 
this  provision,  if,  because,  congress  provided  no  kind  of  evidence 
other  than  that  recognized  by  general  provisions  of  law,  and  said 
nothing  about  the  evidence  as  to  them,  it  is  to  be  inferred  from  the 
provisions  for  certain  evidence  for  the  second  class  that  it  was  in- 
tended that  all  of  the  first  class  who  departed  before  the  passage  of 
the  act,  and  who  were,  therefore,  not  included  in  the  second  class, 
were  to  be  altogether  excluded,  and  those  of  the  second  class  were, 
after  all,  the  only  ones  intended  to  be  permitted  to  re-enter  the  United 
States  at  all  ?  Some  effect  must,  certainly,  be  given  to  the  first  as 
well  as  to  the  second  class  of  section  3.  It  is  as  clear  and  specific 
as  the  second,  and  cannot  be  misunderstood.  It  must  stand,  or  be 
overruled  and  abrogated  by  an  inference  not  necessarily  or  even  nat- 
urally arising  out  of  the  conditions.  But  none  can  be  given  it,  if  it 
is  to  be  inferred,  from  the  provision  of  a  specific  class  of  evidence  for 
the  second  class,  that  the  first  are  to  be  altogether  excluded.  I  con- 
fidently maintain  that  no  such  inference  can  be  justified  by  any  ei^- 
tablished  rule  of  statutory  construction,  or  without  ignoring  and  ut- 
terly disregarding  the  unmistakable  meaning  of  language, — ^without 
amending  instead  of  construing  it.  It  is  the  first  time  in  my  expe* 
Hence  that  an  express,  clear ^  and  explicit  provision  of  a  statute  has 
been  claimed  to  have  been  annulled  by  a  svbsequent  provision  relating 
to  another  class  of  subjects,  in  no  way  referring  to  the  clause  claimed 
to  be  abrogated,  and  not  in  the  slightest  degree  inconsistent  with  it. 

Some  support  to  the  inference  sought  to  be  drawn  from  section  5 

is  also  attempted  to  be  drawn  from  the  first  clause  of  section  12, 

'  providing  ''that  no  Chinese  person  shall  be  permitted  to  enter  the 
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United  States  by  land  without  producing  to  the  proper  officer  of  ens- 
tome  the  certificate  in  this  act  required  of  Chinese  persons  seeking 
to  land  from  a  vessel.''  This  is  only  the  complement  or  counterpart 
of  section  5  out  of  place.  Although  broad  in  its  terms,  it  is  evidently 
intended  to  refer  only  to  the  certificate  provided  for  in  section  5  to  be 
issued  to  those  departing  by  land  after  the  passage  of  the  act,  like  the 
provisions  of  section  4,  applicable  to  those  provided  for  in  that  sec- 
tion. The  two  provisions  of  sections  5  and  12  must  be  read  together. 
It  would  seem  to  have  been  forgotten  in  draughting  section  5,  and  aft- 
erwards inserted  out  of  place  with  other  provisions  not  properly  ger- 
mane to  it.  Besides,  by  its  express  terms,  it  only  applies  to  passen- 
gers  who  enter  ''by  land,"  and  cannot  be  extended  beyond  its  terms. 
It  can  do  little  to  support  an  inference  that  has  no  other  basis  what- 
ever upon  which  to  rest,  and  it  certainly  does  not  authorize  ns  to 
interpolate  a  clause  into  section  3  greatly  limiting  its  scope,  and 
which  congress  itself  did  not  enact. 

The  question  directly  presented  in  this  case  is  whether  a  Chinese 
laborer  who  was  in  the  United  States  at  the  date  of  the  treaty,  but 
departed  therefrom  before  the  passage  of  any  law  requiring  him  to 
procure  a  return  certificate,  must  now,  under  the  provisions  of  section 
4  of  the  amended  act  of  1884,  be  denied  the  right  to  land,  for  failure 
to  procure  the  certificate  required  by  that  section,  or  whether  he  can 
be  permitted  to  land  at  all.  But  the  construction  of  the  amended  act 
contended  for  by  the  United  States  attorney,  and  which  seems  to  be 
adopted  by  the  circuit  justice,  will  not  merely  affect  the  rights  of 
those  alone  who  departed  from  the  United  States  prior  to  the  passage 
of  the  act  of  May  6, 1882.  The  language  of  the  fourth  section  of  the 
act  is  deemed,  by  the  circuit  justice,  so  peremptory  that  it  absolutely 
prohibits  the  landing  of  all  laborers  who  shall  fail  to  produce  the  cer- 
tificate therein  required,  although  such  prohibition  may  be  in  clear 
violation  of  rights  solemnly  guarantied  by  the  treaty  of  November 
17,  1880.  But,  if  such  be  the  true  construction  to  be  given  to  the 
section  in  question,  it  will  exclude  from  the  United  States  those  Chi- 
nese laborers  who  have  departed  after  obtaining  the  certificate  re- 
quired by  the  act  of  1882,  for  they,  like  those  who  departed  before 
the  passage  of  any  law  on  the  subject,  will  be  unable  to  produce  the 
certificate  required  by  the  amendatory  act  of  1884.  The  custom-house 
authorities  have  hitherto,  and  since  the  passage  of  the  act  of  1884, 
allowed  Chinese  passengers  to  land  who  produced  certificates  issued 
in  conformity  with  the  provisions  of  the  act  of  1882,  on  the  ground 
that  the  faith  of  the  nation  was  pledged  to  allow  the  return  of  those 
Chinese  laborers  who  left  the  United  States  while  the  act  of  1882  was 
in  force,  and  who  complied  with  its  requirements. 

But  if  the  ruling  of  the  presiding  justice  is  to  prevail,  the  certificate 
issued  under  the  act  of  1882  will,  in  my  judgment,  upon  that  con- 
struction, no  longer  be  available,  and  all  those  Chinese  who  departed 
from  the  country  during  the  two  years  or  more  from  June  6, 1882,  to 
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July  5,  1884,  relying  upon  the  certificates  issued  by  the  collectors 
authorizing  their  return,  who  have  not  already  returned,  must  be  ex- 
cluded. It  may  be  said  that  these  certificates  are  similar  in  substance 
to  those  required  by  the  act  of  1884.  This  is,  to  a  certain  extent, 
true.  But  they  are  not  identical.  They  differ  in  some  essential  par- 
ticulars. The  latter  certificates,  unlike  those  provided  for  by  the  act 
of  1882,  are  required  to  contain  the  statement  of  ''the  individual  family 
and  tribal  name"  (of  the  laborer)  in  full,  and  **hi8  occupation  when  and 
where  followed.  **  The  certificate  is  to  be  "issued  in  the  name  of  the 
collector,  and  attested  by  his  seal  of  office,  *  *  *  and  said  cer- 
tificate shall  be  the  only  evidence  permissible  to  establish  his  (the  la- 
borer's) right  of  re-entry."  It  will  be  seen  that  this  certificate  dif- 
fers essentially  from  that  provided  for  by  the  act  of  1882,  embrac- 
ing other  particulars  not  required  under  the  original  act;  and,  if  the 
last  clause  I  have  quoted  is  to  be  held  to  be  applicable  to  aU  returning 
laborers  who  left  the  United  States  before  the  passage  of  any  law  on 
the  subject  of  certificates,  it  must  also  be  held  to  apply  to  all  labor- 
ers who  fail  to  produce  the  "said  certificate"  in  that  section  described 
and  required.  I  know  not  by  what  authority  we  can  hold  the  law 
applicable  to  all  returning  laborers,  and  at  the  same  time  admit  labor- 
ers who  produce,  not  the  certificate  required  by  the  existing  law,  but 
a  certificate  containing  less,  and  which  is  essentially  different,  issued 
in  conformity  with  a  repealed  and  superseded  law.  If  congress  is  to 
to  be  de'emed  to  have  violated  or  disregarded  the  stipulations  of  the 
treaty  with  China,  it  must  also  be  deemed  to  have  violated  the  implied 
pledge  given  in  the  law  of  1882,  that  those  who  should  leave  the  United 
States  after  fully  complying  with  its  provisions  should  be  allowed  to 
return.  Those  who  received  the  certificates  issued  during  a  period  of 
two  years,  under  the  act  of  1882,  and  departed  upon  the  faith  of  the 
law  and  the  treaty,  who  have  not  yet  returned,  are  no  more  excepted 
under  the  law,  as  amended  in  1884,  than  are  those  who  departed  be- 
tween the  dates  November  17, 1880,  and  May  6, 1882,  relying  on  the 
assurances  of  a  right  to  return  contained  in  the  then  existing  treaty 
and  laws;  and  they  must  also  be  excluded.  If  congress  is  capable  of 
such  acts  of  bad  faith  as  are  shown  in  the  passage  of  the  original  and 
amendatory  acts,  upon  the  construction  given  them  by  the  presiding 
justice,  then  it  must  be  capable  of  repeating  these  acts  of  bad  faith  at 
each  recurring  session,  and  thereby  annually  cutting  off  a  consider- 
able portion  of  those  who  left  with  a  right  to  return  guarantied  to 
them  by  both  the  treaty  and  the  law  in  force,  and  there  is  nothing 
in  the  treaty,  the  law,  or  the  good  faith  and  honor  of  the  nation,  upon 
which  these  people  can  rest  in  security.  If  it  had  been  the  intention 
to  violate  the  specific  terms  of  the  treaty  which  secured  the  right  to 
those  Chinese  laborers  who  were  in  the  United  States  at  the  date  of 
the  treaty  "to  go  and  come  of  their  own  free  will  and  accord,"  by 
excluding  from  returning  all  those  who  departed  for  temporary  pur- 
poses upon  the  faith  of  the  treaty  prior  to  the  passage  of  the  act  of 
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1882,  congress  would  certainly  have  acted  in  a  manly  way,  and  ex- 
pressed that  intention  boldly,  openly,  and  by  plain  and  direct 'lan- 
guage which  could  not  be  misunderstood. 

In  the  language  of  the  district  judge  in  Shong  ToorC^  Case,  supra  : 
''Can  it  be  contended  that  any  court  should  so  construe  this  act — if 
such  construction  could  by  possibility  be  avoided — as  to  impute  to 
congress,  when  legislating  '  to  execute  certain  treaty  stipulations  with 
China,'  and  while  affecting  to  acknowledge  rights  secured  by  the  plain 
language  of  the  treaty,  the  intention  to  attach,  by  retrospective  and 
essentially  ex  post  facto  legislation,  conditions  precedent  to  the  exer- 
cise of  that  right  which  it  was  impossible  to  perform,  and  to  enact 
that  the  non-performance  of  those  conditions  should  forfeit  the  right  ? 
And  this  construction  we  are  asked  to  give  to  a  law  which  discloses 
a  most  scrupulous  solicitude  on  the  part  of  congress  to  avoid  even 
the  appearance  of  retrospective  legislation ;  for  it  provides  that  the 
sections  prohibiting  the  coming  to  the  United  States  of  Chinese  labor- 
ers, not  only  shall  not  apply  to  Chinese  laborers  in  the  United  States 
at  the  date  of  the  treaty,  but  also  to  those  who  might  come  into  the 
United  States  before  the  expiration  of  ninety  days  next  after  the  date 
of  the  passage  of  the  law,  thus  protecting  from  its  operation  not  merely 
Chinese  laborers  in  transitu,  but  laborers  who  might  leave  China  be- 
fore the  expiration  of  a  period  of  time  reasonably  sufficient  for  notice 
of  the  law  to  reach  that  country.  It  appears  to  us  very  plain  that,  by 
adopting  the  construction  contended  for,  we  should,  in  effect,  accuse 
congress  of  f^^ross  disingenuousness,  or  of  utter  disregard  of  a  treaty  stip- 
ulation, to  the  observance  of  which  the  national  honor  was  pledged."  ' 
In  legislation  respecting  rights  expressly  secured  by  solemn  stipula- 
tion in  a  treaty  sought  and  obtained  by  ourselves,  affecting  the  good 
faith  and  honor  of  the  United  States,  I  cannot  impute  to  Congress  a 
purpose  to— 

"Palter  in  a  double  sense. 

That  keeps  the  word  of  promise  to  the  ear, 

And  breaks  it  to  the  hope." 

It  is  insisted,  also,  that  it  must  be  presumed  that  all  who  departed 
before  May  6,  1882,  have  returned,  and,  at  all  events,  they  have  now 
had  a  sufficient  time  to  return,  and  ought  not  any  longer  to  be  per- 
mitted to  return.  If  this  were  so,  it  could  not  affect  the  construction 
of  the  act.  The  act  was  as  broad  in  its  terms  on  the  day  of  its  pas- 
sage as  it  is  now;  and  it  affected  those  who  departed  the  day  before 
its  passage,  as  well  as  those  who  left  a  year  before.  The  act  has 
made  no  distinction  and  no  exception  on  the  ground  of  lapse  of  time. 
It  might  as  well  be  insisted  that  one  who  goes  away  with  the  proper 
certificate  shall  not  return  after  the  lapse  of  a  year  or  two  years, 
where  the  law  prescribes  no  such  limitation.  Neither  the  treaty  nor 
the  law,  prescribed  any  limitation  as  to  the  time  when  those  who  de- 
parted before  May  6,  1882,  should  return.  It  would  doubtless  be 
proper  for  congress  to  provide  that  both  of  those  who  departed 
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withoat  certificates  before  the  passage  of  the  act,  and  those  who 
depart  after  its  passage  with  certificates,  shall  exercise  their  right 
to  return  within  some  specified  time,  upon  giving  them  a  reason- 
able time  to  return  after  the  passage  of  the  act  before  it  should  be 
enforced  against  those  already  gone  under  the  prior  existing  laws. 
Such  a  provision  would  doubtless  be  reasonable  within  the  provision^ 
of  the  treaty,  and  not  in  conflict  with  its  provisions.  But  no  such 
provision  has  been  made,  and  the  courts  are  not  authorized  to  intro- 
duce one  into  the  act.  Nor,  in  the  absence  of  such  a  provision,  can 
lapse  of  time  since  the  departure  with  the  vested  rights  under  the 
treaty  and  laws,  as  they  existed  at  the  time  of  leaving,  afford  any  aid 
in  the  construction  of  the  act,  as  it  was  actually  passed. 

For  the  reasons  stated  I  am  satisfied  that  the  provisions  respect- 
ing certificates  in  section  4  of  the  amended  act  have  no  application 
whatever  to  these  Chinese  laborers  who  were  residing  in  the  United 
States  on  November  17,  1880,  and  who  afterwards  departed  prior  to 
May  6,  1882;  that  they  were  not  intended  by  the  act  in  question  to 
be  excluded  .from  the  country  for  want  of  such  certificate,  or  on  any 
other  grounds;  and  that  such  Chinese  laborers  are  entitled  to  re-enter 
the  United  States  upon  their  return,  upon  other  satisfactory  evidence, 
without  producing  the  certificate  prescribed  by  said  section. 

There  is  no  possible  difficulty  or  inconsistency  in  applying  the  or- 
dinary rules  of  evidence  to  those  who  departed  prior  to  May  6,  1882, 
as  to  whom  no  specific  evidence  has  been  prescribed,  and  in  insist- 
ing upon  the  certificate  prescribed  for  those  who  departed  after  the 
restriction  act,  and  to  whom  this  restriction  is  practically  applicable, 
without  abrogating  the  right  secured  to  them  both  by  the  treaty  and 
section  3  of  the  law.  And  I  have  no  doubt  that  it  was  the  intention 
of  congress  to  limit  the  certificate  prescribed  by  section  4  to  the  latter 
class,  and  leave  the  former  to  be  governed  by  the  ordinary  rules  of  evi- 
dence. The  construction  I  have  given  to  this  law  not  only  reconciles . 
the  legislation  with  the  observance  of  the  plighted  faith  of  the  nation, 
but  it  carries  out  and  effectuates  the  object  of  the  treaty  and  the  law. 
The  evil  to  be  remedied  was  the  continued,  unrestricted  immigration 
of  Chinese  laborers.  It  was  recognized  that  rights  of  those  who  were 
already  here  were  secured  by  the  Burlingame  treaty  and  interna- 
tional law.  No  proposition  for  the  expulsion,  directly  or  indirectly, 
would  have  been  made  by  the  United  States,  or  entertained  by  the 
Chinese  government;  nor,  if  made  and  admitted,  would  it  have  re- 
ceived the  sanction  of  congress.  Both  the  treaty  and  the  law  recog- 
nized these  rights,  and  the  legislation  was  directed  solely  against  any 
further  addition  to  the  numbers  of  the  Chinese  then  here,  or  who 
should  come  within  90  days  after  the  passage  of  the  act.  This  ob- 
ject, the  law  in  its  practical  operation,  has  been  attained.  Not  only 
has  there  been  no  accession  to  the  number  of  the  Chinese  in  this 
country,  but  the  statistics  of  the  custom-house  show  that,  during  the 
28  months  which  have  elapsed  since  the  passage,  the  number  of  de- 
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partures  exceed  the  number  of  arrivals  by  12,000.  Not  only,  there* 
fore,  has  the  namber  of  the  Chinese  on  this  coast  not  increased,  but 
it  has  been  diminishing  (after  making  due  allowance  for  those  who 
may  have  clandestinely  crossed  the  northern  boundaiy  of  the  United 
States)  at  the  rate  which  ought  to  satisfy  the  sturdiest  opponent  of 
this  class  of  laborers, — a  rate  which  could  not  be  largely  increased 
without  serious  disturbance  to  the  industries  of  this  coast*  But,  even 
if  this  were  not  so,  there  is  a  price  too  high  to  be  paid,  without  abso- 
lute necessity,  in  any  case,  for  the  exclusion  of  Chinese  laborers,  and 
that  price  is  the  national  honor.  And  especially,  when,  as  I  have 
shown,  the  plighted  faith  of  the  nation  may  be  kept  without  impair- 
ing the  efifectivdness  and  satisfactory  operation  of  the  law.  By  the 
construction  here  adopted,  also,  the  treaty  and  the  law  are  in  har- 
mony; and  the  various  provisions  of  the  act  are  consistent  and  in 
accord  with  each  other.  But,  on  the  construction  insisted  upon  by 
the  United  States  attorney  and  sanctioned  by  the  presiding  justice, 
the  treaty  and  the  law  conflict,  and  various  provisions  of  the  restric- 
tion act  itself  are  inharmonious  and  inconsistent  with  each  other. 

I  therefore  dissent  from  the  decision  of  the  presiding  justice,  and 
from  the  order  remanding  petitioner. 


Case  ov  the  Chinese  Wife. 

In  re  Ah  Moy,  on  Habeas  Corpue. 

{(Kreuit  Court,  D,  California.    September  29, 1884.) 

CHIKE8B  lUMiaRATIOK'BAILING  RBHAin>ED  PbIBOKER. 

When  a  Chinese  person,  after  final  hearing  on  kdb&at  Mrpui,  has  been  re- 
manded to  the  marshal  to  be  deported  from  the  United  States  upon  the  vessel 
by  which  she  was  brought  to  this  countrjr,  and  such  yessel  has  departed,  she 
cannot  be  admitted  to  bail  upon  a  recognizance  that  she  will  appear  when  a 
yessel  is  ready  to  depart.  Per  Field,  Justice ;  Bawysb,  HoFFKAJTy  and  Babin, 
JJ.,  dissenting. 

Application  to  Allow  Prisoner  Remanded  to  Give  Bail. 

T.  D,  Riordan  and  L.  7.  Mowry,  for  petitioner. 

S.  O.  Hilborn,  U.  S.  Atty.,  and  CarroU  Cook,  Asst.  U.  S.  Atty.,  for 
the  United  States. 

Before  Field,  Justice,  and  Sawyer,  Hoffman,  and  SAsnr,  JJ. 

Field,  Justice.  In  this  case  Ah  Moy  was  remanded  to  the  custody 
of  the  marshal,  to  be  deported  from  the  United  States  upon  the  vessel 
by  which  she  was  brought  to  the  port  of  San  Francisco,  or  some 
other  vessel  of  the  steam-ship  company.  It  appears  from  the  state- 
ment of  her  counsel  that  the  vossel  in  which  she  was  brought  has  de- 
parted, and  that  no  other  vessel  of  the  company  will  leave  this  port 
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under  two  weeks.  He  therefore  asks  that,  in  the  mean  time,  she  may 
be  admitted  to  bail,  upon  a  recognizance  that  she  will  appear  when 
the  vessel  is  ready  to  depart.  The  application  cannot  be  granted. 
According  to  our  decision,  the  petitioner  was,  under  the  law,  pro- 
hibited from  landing.  We  have  no  authority  to  allow  this  law  to  be 
evaded  upon  any  conditions.  We  cannot  say  she  shall  be  allowed  to 
land  for  15  days,  upon  giving  bail  for  her  appearance  at  the  end  of 
that  time,  without  a  violation  of  its  provisions.     Application  denied. 

Sawyer,  J.,  dissenting.^  Ah  Moy,  the  wife  of  a  Chinese  laborer, 
came  from  China  on  the  steam-ship  City  of  Tokio,  with  her  husband, 
who  was  entitled  to  re-enter  the  United  States  and  was  permitted  to 
land.  The  wife,  who  had  never  been  in  the  country  before,  was  not 
permitted  to  land,  and  was,  consequently,  detained  on  the  ship  by  the 
master.  A  writ  of  habeas  corpus  having  been  obtained,  she  was  pro- 
duced in  court  upon  the  return  of  the  writ,  and  by  the  court  admitted 
to  bail  pending^  the  proceeding  to  determine  whether  or  not  she  was 
entitled  to  land.  Upon  the  final  hearing  the  question  arising  under 
the  restriction  act  was  determined  against  her,  and  she  was  remanded 
to  be  retransported  to  China,  and  ordered  into  the  custody  of  the  mar- 
shal for  the  purpose  of  returning  her  to  the  custody  whence  she  had 
been  temporarily  taken  under  the  writ  for  the  purposes  of  the  inquiry 
as  to  her  rights.  Upon  attempting  to  execute  the  order  to  remand 
petitioner  it  was  found  that  the  ship  on  which  she  came  had  departed 
on  her  regular  voyage,  and  would  not  return  for  several  weeks,  and 
that  no  other  steamer  belonging  to  the  same  company  would  depart 
for  15  days.  The  agents  of  the  ship  refused  to  receive  her  till  a  ship 
should  be  ready  to  leave  for  China.  There  was  no  other  ship  of  any 
line  that  would  depart  for  several  days.  The  marshal,  upon  this  state 
of  facts,  confined  the  petitioner  in  the  county  jail  for  safe- keeping  until 
he  could  execute  the  order,  and  thereupon  she  makes  this  application 
to  be  admitted  to  bail  pending  the  delay  thus  necessarily  and  un- 
avoidably occurring.  A  final  order  remanding  the  petitioner  having 
been  made,  and  she  being  in  custody  for  the  purpose  of  executing  the 
order,  and  there  being  no  appeal,  the  circuit  justice  is  of  the  opinion 
that  the  court  has  no  further  jurisdiction  or  power  to  admit  her  to 
bail,  and  that  she  must  continue  in  the  custody  of  the  marshal  till 
the  order  remanding  her  can  be  fully  executed.  From  this  ruling  I 
am  compelled  to  dissent. 

When  the  body  of  a  petitioner  is  produced  in  court,  on  the  return 
to  a  writ  of  habeas  corpits,  the  petitioner  is  in  the  control  of  the  court. 
Fending  the  proceeding  to  determine  her  rights  the  court  can  tem- 
porarily and  provisionally  commit  the  petitioner  to  the  party  detain- 
ing her,  if  deemed  safe  and  proper  to  do  so,  or  may  commit  her  to 
the  custody  of  the  marshal,  or  may  admit  her  to  bail.    In  either 

1  Hoffman  and  Sabik,  JJ.,  who  sat  as  consulting  Judges,  concurred  in  the  dis- 
senting opinion  of  the  circuit  Judge. 
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ease  she  is  in  the  custody  of  the  law.  When  an  order  to  remand  has 
been  made,  and  the  petitioner  placed  in  the  custody  of  the  marshal 
for  the  purpose  of  executing  the  order  to  remand,  she  is  still  in  the 
custody  of  the  law,  and  under  the  control  of  the  court  till  the  order  to 
remand  has  been  finally  executed.  The  marshal  is  but  the  executive 
arm  of  the  court,  and  while  the  petitioner  is  still  in  his  custody,  by  rea- 
son of  the  order  to  remand  not  having  been  fully  carried  out,  both  she 
and  the  marshal  are  under  the  control  of  the  court;  and  the  court, 
in  my  judgment,  has  jurisdiction  and  authority  to  admit  to  bail  dur- 
ing any  further  necessary  detention  or  any  unavoidable  delay  which 
prevents  an  immediate  execution  of  the  order  to  remand.  In  my 
judgment,  the  admission  to  bail  under  such  circumstances  and  for 
such  purposes  would  not,  in  contemplation  of  law,  be  a  landing  of  the 
petitioner  contrary  to  the  provisions  of  the  Chinese  restriction  act. 
As  was  said  in  the  Case  of  Ah  Kee^  ante^  701,  recently  decided,  while 
provisionally  taken  into  the  custody  of  the  court,  and  temporarily 
removed  from  the  ship  in  order  that  she  may  not  be  carried  away 
pending  the  proceedings  to  determine  the  legality  of  her  detention,  in 
contemplation  of  law  she  has  not  been  landed.  This  being  so,  she 
cannot  be  deemed  to  have  been  landed  till  the  court  has  divested  itself 
of  its  custody  and  eontrol  of  her  person  by  either  discharging  her  al- 
together or  fully  executing  the  order  to  remand  her.  She  is  still  in 
the  custody  and  control  of  the  law  while  lawfully  on  bail.  I  there- 
fore dissent  from  the  order  denying  bail. 

Conceding  the  power  of  the  court  to  admit  the  applicant  to  bail 
under  the  circumstances  stated,  I  think  it  would  be  a  great  hardship, 
not  to  say  a  gross  violation  of  her  personal  rights,  to  refuse  it  upon 
security  satisfactory  to  the  court.  I  think  she  should  be  admitted  to 
bail.  But  the  statute  expressly  provides,  in  case  of  an  opposition  of 
opinion  between  the  judges,  that  a  judgment  or  order  shall  be  made 
in  accordance  with  the  views  of  the  presiding  judge.  The  opinion 
of  the  presiding  justice  must  therefore  prevail,  till  the  question  shall 
be  finally  decided  by  the  supreme  court  on  the  certificate  of  opposition 
of  opinion  certified  to  it  by  the  disagreeing  judges  for  that  purpose. 
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Lawthbb  V.  Hamilton  and  another. 

[Oirctiit  Ctmrt,  E.  D,  Wtseonnn.    June  2, 1884.) 

PATmrrs  for  Inventions— Lawther  Process  for  Treating  Olbaginoub  Seeds. 

Patent  No.  168,164,  granted  to  Alfred  B.  Lawther,  Beptember  28,  1875,  fox 

an  improvement  in  processes  of  treatment  of  oleaginous  seeds,  compared  with 

other  methods  in  use  previous  to  the  granting  of  such  patent,  and  heldt  that 

the  Lawther  patent  cannot  be  sustained  as  a  patent  for  a  process. 

In  Equity. 

Munday,  EvarU  d  Adcock,  for  complainant. 

Davis,  Riess  d  Shepard  and  Fred.  G.  Winkler,  for  defendants. 

Dter,  J.  This  is  a  sait  to  restrain  the  alleged  infringement  by 
the  defendants  of  a  patent  granted  to  complainant,  September  28, 
1875,  No.  168,164,  for  an  improvement  in  processes  of  treating 
oleaginoas  seeds.  In  the  specifications  of  the  patent,  the  patentee 
states  that  the  object  of  his  invention  is  'Ho  improve  the  process  of 
working  flaxseed,  linseed,  and  other  oil-seeds  in  such  a  manner  that 
a  greater  yield  of  oil  is  obtained  at  a  considerable  saving  of  time  and 
power  in  the  running  of  the  crashing,  mixing,  and  pressing  machines, 
while  also  a  cake  of  superior  texture  is  produced/'  The  specifications 
proceed  as  follows : 

"Hitherto,  it  has  been  the  practice  to  crush  the  oil-seeds  between  revolving 
rollers,  and  completing  the  imperfect  crushing  by  passing  them  under  heavy 
stones  known  as  edge  runners  or  mullers,  under  addition  of  a  quantity  of 
water,  the  crushed  and  moistened  seed  being  then  taken  from  the  muller 
stones  and  stirred  in  a  heated  steam  jacketed  reservoir  preparatory  to  being 
placed  in  the  presses  for  extracting  the  oil.  This  process  has  been  found  im- 
perfect in  regard  to  many  points,  but  mainly  on  account  of  the  overgrinding 
of  portions  of  the  seed  and  the  husks  or  bran  when  the  seeds  were  exposed 
for  too  long  a  time  to  the  action  of  the  muller  stones,  so  as  to  form  a  pasty 
mass  and  produce  an  absorption  of  oil  by  the  fine  particles  of  bran;  while,  on 
the  other  hand,  the  under-grinding,  by  too  short  an  action  of  the  stones,  ren- 
dered the  presses  incapable  of  extracting  the  full  amount  of  oil  from  the  seed. 
•  ««•  «*««• 

"My  process  is  intended  to  remedy  the  defects  of  the  one  at  present  in  use, 
and  consists  mainly  in  conveying  the  oil-seeds  through  a  vertical  supply  tube 
and  the  feeding  roller  at  such  degree  of  pressure  to  powerful  revolving  roll- 
ers that  each  seed  is  individually  acted  upon  and  the  oil-cells  fully  crushed 
and  disintegrated.  They  are  then  passed  directly,  without  the  use  of  muller 
stones,  to  the  mixing  machine,  to  be  stirred,  moistened,  and  heated  by  the  ad- 
mission of  small  jets  of  water  or  steam  to  the  mass,  and  then  transferred 
to  the  presses.  The  oil-seeds  are,  by  my  new  process,  first  conveyed  to  a 
hopper  and  fluted  seed-roller  at  the  top  of  an  upright  feed-tube  of  the  crush- 
ing machine,  by  which  the  seeds  are  fed,  under  suitable  pressure,  to  revolving 
rollers  of  sufficient  power,  which  run  at  a  surface  speed  of  about  one  hundred 
and  fifty  to  two  hundred  feet  per  minute.  The  pressure  on  the  seeds  in  the 
feed-tube  is  necessary,  as  the  oil-seeds  would  otherwise  not  feed  readily  into 
the  rollers  revolving  under  great  pressure.  The  oil-seeds  are  thereby  com- 
I>elled  to  pass  evenly  and  steadily  through  the  rollers,  which  have,  therefore, 
a  chance  to  act  on  aU  of  them,  and  break  the  oil-cells  imiformly  without  re- 
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ducing  any  portion  to  a  pasty  condition.  The  bran  is  also  left  comparatively 
coarse,  so  that  it  shows  the  nature  of  the  seed  after  pressing.  The  muller 
stones,  and  their  oyer  or  under  grinding  of  any  portion  of  the  seeds,  are  en- 
tirely done  away  with  by  this  mode,  which  makee  not  only  the  machinery 
less  expensive,  but  produces  also  a  saving  of  power  required  in  running  the 
same.  The  crushed  seeds  are  next  placed  in  a  steam  Jacketed  resei*voir  of  the 
mixing  machine,  where  they  are  stirred,  moistened,  and  heated  by  perforated 
revolving  stirrer-arms,  which  throw  jets  of  water  or  steam  into  the  mass,  so 
as  to  thoroughly  permeate  and  mix  the  same.  The  cmshed  and  moistened 
mass  is  theii  transferred  to  the  presses  for  the  extraction  of  the  oil,  wliich 
operation  requires  less  power,  on  account  of  the  uniformity  of  the  mass,  pro- 
duces a  greater  yield  of  oil,  and  furnishes  an  improved  quality  of  oil-cake  or 
residue  of  open-grained,  flaky  nature,  capable  of  being  split  in  regular  pieces, 
at  right  angles  to  the  direction  of  pressure." 

Having  thus  described  bis  invention,  the  patentee  states  his  claim 
to  be  "the  process  of  crushing  oleaginous  seeds,  and  extracting  the 
oil  therefrom,  consisting  of  the  following  successive  steps,  viz. :  The 
cmshing  of  the  seeds  under  pressure,  the  moistening  of  the  seeds  by 
direct  subjection  to  steam,  and  finally  the  expression  of  the  oil  from 
the  seed  by  suitable  pressure,  as  and  for  the  purpose  set  forth." 

Various  grounds  of  defense  to  the  bill  are  interposed,  only  one  of 
which  it  seems  necessary  to  consider,  namely,  that  which  disputes 
the  validity  of  the  patent  as  a  patent  for  a  process.  The  proofs 
show,  and  in  fact  it  is  undisputed,  that  formerly,  in  the  process  of 
extracting  oil  from  flaxseed,  the  seed  was  subjected  to  the  crushing 
and  disintegrating  action  of  the  muller  stones,  which  consisted  of  two 
large  and  very  heavy  stone  wheels  mounted  on  a  short  horizontal 
axis,  and  attached  to  a  vertical  shaft.  By  the  rotation  of  this  shaft 
the  stones  were  caused  to  move  on  their  edges  shortly  around  in  a 
circular  path  upon  a  stone  bed-plate,  with  a  peculiar  rolling  and 
grinding  action,  upon  a  layer  of  flaxseed  placed  on  the  bed-plate. 
This  was  the  usual  mechanical  appliance  in  connection  with  the 
operating  movement  of  the  muller  stones.  By  this  means,  such  por- 
tions of  the  seeds  as  came  in  contact  with  the  muller  stones  were  re- 
duced to  a  complete  state  of  pulverization.  To  facilitate  the  disin- 
tegrating action  of  the  muller  stones,  the  seed  was  generally  first 
more  or  less  crushed  by  passing  it  through  one  or  more  pairs  of  roll- 
ers, thus  better  preparing  it  for  the  rubbing  and  grinding  action  of 
the  muller  stones.  The  further  treatment  of  the  seed  required  the 
application  of  heat  and  moisture,  and  this  was  accomplished  in  various 
ways.  Sometimes  the  heat  and  moisture  were  applied  by  a  steam- 
ing device  before  the  seed  was  crushed  by  the  muller  stones.  Some- 
times the  seed  was  moistened,  when  it  was  under  the  action  of  the 
muller  stones,  by  sprinkling  water  upon  the  layer  of  seed  beneath  the 
stones,  the  beat  being  applied  afterwards  by  a  separate  operation. 
At  other  times,  both  heat  and  moisture  were  applied  after  the  seed 
had  been  run  through  the  muUers,  and  was  in  the  form  of  meal  in 
the  heater.  As  the  last  step  in  the  process,  the  seed  thus  crashed 
and  disintegrated,  and  in  moist  and  warm  condition,  was  usually 
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placed  in  bair-cloth  mats  or  bags,  and  subjected  to  bydraulic  pressure, 
by  which  means  the  oil  was  extracted.  This  was  the  state  of  the  art, 
and  this  the  usual  process,  when  the  complainant  obtained  his  patent. 
Stating  his  improvement  in  the  mode  of  treating  the  seed  most  favor- 
ably for  the  claim  he  makes  under  his  patent,  it  consists  in  first  crush- 
ing the  seeds  by  the  pressure  of  revolving  rollers,  but  without  the 
grinding  or  triturating  action  of  the  muUer  stones,  so  that,  as  it  is 
claimed,  each  seed  and  each  oil-cell  is  crushed  without  pulverization, 
and  without  destruction  of  the  hulls  beyond  the  bursting  and  flattening 
of  the  same.  Then  the  seed  thus  crushed  is  subjected  to  heat  and 
moisture,  the  moisture  being  applied  in  the  form  of  finely  separated 
jets  of  water  or  steam.  And,  as  a  last  step,  the  material  thus  pre- 
pared is  placed  in  pervious  mats  or  moulds,  and  subjected  to  pressure 
in  a  suitable  hydraulic  press.  By  this  process,  it  is  claimed  that 
greater  certainty  is  attained  in  suitably  crushing  the  entire  mass  of 
seed,  and  also  that,  from  a  given  quantity  of  seed,  a  larger  flow  of  oil 
is  produced  than  from  an  equal  quantity  subjected  to  the  action  of 
muller  stones;  and  it  must  be  admitted  that  the  proofs  tend  to  sus- 
tain this  claim. 

The  main  improvement  alleged  is  that  the  invention  dispenses  with 
the  use  of  muller  stones.  While  this  is  claimed  as  a  process,  there 
is  no  description  given  in  the  specifications  of  the  vertical  supply 
tube,  the  feeding  roller,  the  revolving  rollers,  the  mixing  machine,  the 
steam  jacketed  reservoir,  or  the  muller  stones;  and  we  think  there 
may  be  a  question  whether  there  is  a  sufficient  description  of  the 
means  used  to  effect  the  process  which  is  claimed  as  the  complain- 
ant's invention.  Then  the  claim  is  the  process  of  crushing  oleagi- 
nous seeds  and  extracting  the  oil  therefrom  by  three  steps  successively : 
the  crushing  of  the  seeds  under  pressure,  the' moistening  of  the  seeds 
by  direct  subjection  to  steam,  and  finally  expressing  the  oil  from  the 
seeds  by  suitable  pressure,  as  and  for  the  purpose  set  forth.  This 
would  seem  broad  enough  to  embrace  every  method  of  extracting  oil 
from  flaxseed  known  in  the  prior  state  of  the  art,  and  it  is  perhaps 
doubtful  whether  a  claim  so  general  and  indefinite  is  valid.  But 
without  deciding  these  points,  having  seen  what  was  the  state  of  the 
art  before  the  complainant  obtained  his  patent,  and,  conceding  every- 
thing contained  in  the  patent  itself,  what  new  patentable  process  can 
it  be  said  the  patentee  discovered  or  invented?  The  alleged  inven- 
tion seems  to  us  only  to  consist  in  the  omission  of  the  muller  stones 
as  one  of  the  means  of  applying  the  necessary  pressure  or  crushing 
force  to  the  seeds,  and  the  use  of  the  mullers  was  previously  but  part 
of  one  of  the  steps  that  always  had  to  be  taken  in  preparing  the  seed 
for  the  extraction  of  oil  therefrom.  It  may  be  true  that,  by  the  omis- 
sion of  the  muller  stones,  certain  injurious  effects  upon  the  seed  pro- 
duced by  the  alleged  grinding  or  tearing  action  of  the  stones  are 
avoided.  But  this  would  seem  to  be  due  rather  to  a  change  in  me- 
chanical appliances,  than  to  the  discovery  of  a  new  and  original  pro- 
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cess,  in  the  sense  in  which  that  term  must  be  here  considered  and 
anderstood.  The  crashing  of  oleaginous  seed,  so  that  ultimately  it 
may  be  in  condition  for  the  application  of  hydraulic  pressure,  was  al- 
ways a  step,  and  necessarily  the  first  step,  in  the  process  of  extract- 
ing the  oil  therefrom.  As  we  have  seen,  that  step  was  formerly  ac- 
complished by  means  of  rollers  and  muUer  stones.  The  complainant 
ascertained  by  practice  that  in  crushing  the  seed,  the  tearing,  pulver- 
izing action  of  the  muller  stones  was  injurious,  and  so  he  dispensed 
with  that  mechanical  operation  in  the  crushing  step  of  the  process, 
and  employed  the  rollers  alone.  He  thereby  simply  omitted  one  of 
the  instrumentalities  previously  used  in  the  first  stage  of  treatment 
of  the  seed.  This  was  undoubtedly  a  useful  improvement,  but  it  was 
not  the  invention  or  discovery  of  a  new  process.  Each  step  in  the 
process  existed  and  was  known  before;  namely,  crushing  the  seed, 
heating  and  moistening  it,  and  finally  the  application  of  hydraulic 
pressure. 

What  the  complainant  accomplished  was  a  change  in  mechanical 
appliances  and  operation,  by  which  an  existing  process  and  each 
step  thereof  were  made  more  effective  in  its  results.  For  this  he 
may  have  been  entitled  to  a  mechanical  patent.  It  is  claimed  that 
the  new  thing  discovered  by  Lawther  was  that  the  hulls  or  shells  of 
the  flaxseed  could  be  utilized  to  form  channels  by  which  to  convey 
the  oil  out  from  the  mass  of  prepared  seed;  which  result,  it  is  said, 
was  attained  by  omitting  the  muller  stones  and  using  the  rollers  in 
the  first  step  of  crushing  the  seed.  But  if  such  a  result  was  produced 
by  dispensing  with  the  muller  stones,  it  does  not  follow,  we  think, 
that  this  was  the  invention  of  a  new  process.  The  oil  finally  ex- 
tracted from  the  seed  was  the  product  of  an  old  process,  the  better 
results  being  attributable  to  a  change  in  the  mechanical  appliances 
employed  in  the  first  step  of  the  process;  namely,  the  crushing  of  the 
seed.  No  new  step  was  discovered  by  the  patentee.  According  to 
the  specifications  in  his  patent,  first,  revolving  rollers  were  employed, 
then  muller  stones,  in  the  first  essential  step  of  crushing  the  seed. 
He  discovered  that  more  advantageous  results  were  attainable  by  dis- 
pensing with  the  use  of  muller  stones;  and  that  these  results  were 
also  promoted  by  the  improved  construction  of  the  rollers  and  other 
mechanical  appliances  for  heating  and  moistening  the  seed,  is  quite 
apparent.  The  discovery  or  invention  was  not  of  a  new  series  of 
acts  or  steps  constituting  a  process,  but  only  of  certain  mechanical 
changes  in  carrying  into  effect  the  well-known  old  steps  of  the  pro- 
cess. 

For  these  reasons  we  are  of  the  opinion,  notwithstanding  the  very 
able  briefs  submitted  by  counsel  for  the  complainant,  that  the  patent 
in  question  cannot  be  sustained  as  a  patent  for  a  process. 

Bill  dismissed. 

DauMMONDi  J.|  concurred. 

Digitized  by  VjOOQIC 


THB  IiYMN.  815 


The  Lynn, 

{District  Court,  8.  D.  Georgia,    January,  1884.) 

CoLLiBiON— Fault. 

Where  a  collision  is  broaght  about  by  a  lack  of  watchfulness  and  care  on  the 
part  of  those  on  board  a  steam- vessel  colliding  with  a  schooner  nearly  at 
rest,  although  a  whistle  from  a  tug  having  the  schooner  in  tow  might  have 
called  their  attention  to  their  duty,  the  steam-vessel  is,  nevertheless,  liable. 

In  Admiralty. 

S.  A.  Darnell,  U.  S.  Atty.,  for  libelant. 

Lester  d  Ravenel,  for  claimants. 

Locke,  J.  This  is  a  libel  in  admiralty  in  behalf  of  the  United 
States,  owners  of  the  dredge-boat  Henry  Burton,  for  damage  alleged 
to  have  been  done  her  in  collision  with  the  schooner  Pierson  while 
in  tow  of  the  steam-tug  Lynn.  On  the  ninth  of  March,  1880,  the 
Henry  Barton  was  at  work  in  the  river  opposite  the  wharves  at  Sa- 
vannah, when  the  steam-tug  Lynn,  with  the  schooner  Pierson  in  tow, 
passed  down  the  stream.  After  they  had  passed  on  some  1,200  feet, 
the  Barton,  having  completed  her  load  of  sand,  followed  in  their  wake. 
The  Lynn  was  intending  to  dock  her  tow  at  a  wharf  on  the  right  bank, 
down  some  half-mile,  so  kept  along  that  side  of  the  river,  and,  having 
got  down  as  far  as  necessary,  put  her  helm  to  starboard,  stopped, 
and,  as  the  schooner  came  by,  slued  her  around  across  the  river  chan- 
nel and  over  to  the  left  bank.  The  Burton,  coming  down  astern, 
put  her  helm  to  starboard,  when  she  saw  the  Lynn  had  turned  around, 
and  attempted  to  pass  to  the  port  of  the  Pierson,  or  rather  across  her 
bows,  as  she  was  swinging;  but,  finding  she  was  getting  into  shoal 
water  on  the  north  bank  of  the  river  and  could  not  go  clear  of  the 
schooner,  stopped  just  in  time  for  her  jib-boom  to  sweep  across  the 
after-part  of  the  steamer  and  carry  away  guys,  booms,  and  rigging, 
and  rip  up  some  of  the  deck  and  bulwark  plank,  doing  about  $100 
damage. 

It  is  claimed  by  the  libelants  that  the  Burton  was  pursuing  her 
legitimate  business  in  dredging  the  channel,  and  was  therefore  enti- 
tled to  particular  consideration ;  and  also  that  the  stopping  and  turn- 
ing of  the  tug  and  tow  were  without  any  notice  by  Whistle  or  otherr 
wise.  Had  she  been  following  immediately  behind  them,  this  yie\l 
of  the  case  would  be  reasonable ;  but  the  evidence  shows  that  thoie 
was  not  far  from  1,200  feet  between  the  vessels  when  the  Lynn 
stopped  and  swung  around  to  the  port.  There  was  no  obstacle  to 
obstruct  the  view,  but  the  vessels  were  in  plain  sight,  and  the  ma- 
neuver could  have  been  neither  mistaken  nor  misunderstood,  if  seen. 
The  steamers,  after  the  Lynn  had  turned,  were  heading  towards  each 
other,  and  each  bound  to  keep  to  the  starboard,  or  give  reasonable 
notice  of  a  different  intention.  Constant  vigilance  is  especially  re- 
quired and  demanded  of  all  who  undertake  to  navigate  the  waters  of 
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harbors;  and  in  this  case  the  fact  that  the  tug  was  not  seen  when 
she  first  stopped  and  commenced  the  maneuver  of  taming,  was  the 
cause  of  the  collision.  Had  her  movements  been  observed^  there 
would  have  been  ample  time  to  have  stopped,  reversed,  and  so  far 
checked  the  headway  of  the  Burton  as  to  have  prevented  the  catas- 
trophe ;  or  to  have  put  her  helm  to  the  port,  and  taken  the  starboard 
or  southern  side  of  the  channel^  where  there  was  room  enough  for 
her  to  pass. 

The  channel  here  is  shown  to  be  about  300  feet  wide,, the  schooner 
was  about  120  feet  keel,  and  her  bow  was  so  far  over  on  the  north 
bank  as  she  came  round  that  the  Burton,  as  is  claimed,  could  not 
keep  far  enough  off,  on  account  of  the  shoal  water,  to  pass  her. 
There  must  have  been,  then,  some  150  feet  astern  of  her  on  the  south 
bank.  But,  had  there  been  any  difficulty  in  that,  the  1,200  feet 
should  have  been  space  enough  in  which  to  have  checked  her  head- 
way entirely  until  the  schooner  had  swung  around,  and  left  either 
side  clear.  The  tug,  after  turning,  and  at  the  time  of  the  collision, 
was  in  the  stream,  about  the  middle  of  the  channel,  heading  up 
stream,  but  not  sufficiently  under  way  to  give  the  schooner  any  head- 
way more  than  that  she  had  by  swinging;  and  it  was  actually  the 
Burton  that  brought  about  the  collision  by  her  motion.  It  may  be 
that  the  attention  of  those  on  the  Burton  would  have  been  particu- 
larly attracted  had  the  Lynn  blown  several  short  whistles,  but  it 
would  only  have  called  their  attention  to  their  duty,  as  it  certainly 
was  for  them  to  be  on  the  lookout  as  to  what  was  going  on  directly 
in  their  course.  Not  only  does  the  testimony  of  the  witnesses  satisfy 
me  that  the  Burton  was  sufficiently  far  astern  of  the  tug  and  tow, 
when  they  commenced  to  turn,  to  have  either  stopped  or  gone  to  the 
starboard,  but  this  is  more  fully  established  by  the  fact  that  the  tug 
had  stopped,  checked  the  headway  of  the  schooner,  turned  about, 
and  headed  up  stream;  the  schooner  had  stopped  her  headway, 
swung  around,  and  shot  ahead  nearly  or  quite  across  the  channel  be- 
fore the  collision  occurred.  Had  the  Burton  been  following  in  the 
immediate  vicinity  of  the  other  vessels  she  would,  without  doubt,  have 
passed  safely  on  the  port  side;  but,  in  attempting  this  so  late  as  he 
did,  the  master  took  the  chances  of  success  or  disaster,  which  proved 
to  be  against  him. 

The  libel  is  dismissed,  but  without  costs. 
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MooBBy  Adm*r,  etc.,  r.  Chicago,  St.  F.y.M.  &  0.  By.  Co« 

Mahoney  v.  Chicago,  M.  &  St.  F.  By.  Co. 

{Oircuit  Court,  D.  Minnewta,    October  24, 1884.) 

L  Remoyal  of  Caubb— Chicago,  St.  Paul,  MmKBAPOUB  &  Ohaha  Railwat 
Compant—Sp.  Laws  Minn.  1881,  Ch.  219. 

Chapter  219,  8p.  Laws  Minn.  1881,  entitled  *<An  act  to  authorize  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway  Company  to  acquire,  construct, 
maintain,  and  operate  railroads  in  the  state  of  Minnesota,"  not  .purporting  to 
create  a  new  corporation,  but  declaring  that  for  certain  purposes  the  foreign 
shall  be  deemed  to  be  a  domestic  corporation,  must  be  ref2:arded  as  simply  ah 
enabling  act,  and  the  railway  company,  which  was  a  Wisconsin  corporation,  is 
still  one,  and  as  such  has  the  right  to  remove  a  case  for  trial  from  the  state 
court  to  the  federal  court. 

2.  Same— Proviso  Pbeyxntjng  Removal  Void. 

As  the  only  scope  and  effect  of  the  provision  in  the  act,  that  the  railway  com- 
pany shall  be  deemed  to  be  a  domestic  corporation  "  in  all  suits  and  proceed- 
ings upon  causes  of  action  arising  in  this  state  in  which  it  shall  be  a  parly,"  is 
to  deter  it  from  the  right  to  submit  certain  controversies  to  the  judgment  of 
the  federal  court,  this  proviso  must  be  held  void ;  following  Insurance  Co,  v. 
MoTM,  20  Wall.  445,  and  distinguishing  btoiA  v.  Raih^oad  Co.  8  Fed.  Rep.  794. 

On  Motion  to  Bemand. 

Lovely  d  Morgan^  for  plaintiff. 

John  D.  Howe,  for  defendant. 

Breweb,  J.  The  qaestion  in  this  case  is  whether  the  defendant  is 
a  Minnesota  or  WiBConsin  corporation,  and  this  turns  mainly  on  the 
scope  and  effect  of  chapter  219,  Sp.  Laws  Minn.  1881.  The  argu- 
ment of  counsel  for  plaintiff  is  brief  and  clear.  They  say  that  the 
question  is  one  solely  of  legislative  intent,  and  that  the  intent  is  man- 
ifest, because  the  act  not  only  confers  all  the  powers,  privileges,  and 
functions  of  a  domestic  corporation,  but  also,  in  express  terms,  pro- 
vides '*that  in  all  suits  and  proceedings  upon  causes  of  action  aris- 
ing in  this  state,  in  which  the  said  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Bailway  Company  shall  be  a  party,  it  shall  be  deemed  to  be, 
for  all  purposes,  a  domestic  corporation,  and  not  otherwise."  The 
argument  on  the  other  side  cannot  be  stated  briefly, — ^is  not  so  clear 
and  easy  of  comprehension, — and  yet  I  think  it  determines  the  true 
solution  of  the  question. 

1.  There  is  nothing  in  the  title  of  the  act  to  indicate  an  intent  to 
create  a  corporation.  It  reads:  ''An  act  to  authorize  the  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Bailway  Company  to  acquire,  con- 
struct, maintain,  and  operate  railroads  in  the  state  of  Minnesota." 
This  discloses  simply  an  intent  to  grant  certain  rights — ^included  in 
which  is  not  the  right  to  incorporate — to  an  existing  company.  The 
constitution,  art.  4,  §  27,  provides  that  "no  law  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in  its  title."  Did  the  leg- 
islature intend  more  than  was  named  in  this  title,  and,  if  it  did,  is 
the  added  matter  valid  ?  State  v.  Kimella,  14  Minn.  524,  (Gil.  395.) 
v.2lF,no.l3— 52 
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2.  The  constitution,  art.  10,  §  2,  reads :  "No  corporation  shall  be 
formed  under  special  acts  except  for  municipal  purposes."  Neither 
constitution  nor  statutes  have  extraterritorial  operation.  There  was 
no  Minnesota  corporation  answering  to  the  description  in  existence  be- 
fore this  act.  This  is  a  special  act.  Did  the  legislature  intend,  and, 
if  so  intended,  had  it  the  power,  to  evade  the  restrictions  of  the  con- 
stitution and  create  a  new  railroad  corporation  by  a  special  act  ?  I 
am  aware  of  the  decisions  of  the  supreme  court  of  the  state  sustain- 
ing special  acts  granting  additional  powers  to  existing  corporations 
as  not  within  the  constitutional  prohibition  of  the  formation  of  cor- 
porations; and  counsel  speak  of  this  act  as  the  adoption  of  a  corpo- 
ration chartered  in  another  state.  But  the  existing  was  a  foreign  cor- 
poration, and  if  this  act  did  not  create  a  second  and  new  corporation, 
but  only  granted  powers  and  privileges  to  the  one  existing,  the  right 
of  removal  to  the  federal  court  exists*  Doubtless,  the  methods  of  cre- 
ating corporations  are  within  legislative  discretion,  and  were  it  not 
for  this  constitutional  provision  the  existence  of  a  general  law  would 
not  inhibit  the  granting  of  a  special  charter.  But  with  that  the  birth 
of  a  new  corporation  must  be  traced  to  the  powers  and  grants  of  some 
general  statute.  A  statute  must  be  supported  rather  than  over- 
thrown, and  the  intent  of  the  legislature  must  be  made  to  harmonize 
with  rather  than  antagonize  its  powers  and  the  constitutional  limita- 
tions. 

3.  The  act  names  *'The  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Bailway  Company,  a  corporation  created  and  existing  under  the  laws 
of  the  state  of  Wisconsin,"  and  aU  its  various  grants  of  powers  and 
privileges  are  to  the  '*said  company."  Significant  among  these  grants 
is  that  of  "all  the  rights,  powers,  franchises,  privileges,  and  immu- 
nities, including  the  power  of  eminent  domain,  conferred  by  the  laws 
of  the  state  of  Minnesota  upon  railway  companies  organized  there- 
under." In  other  words,  it  grants  to  this  foreign  corporation  all  the 
rights,  powers,  etc.,  given  by  Minnesota  laws  to  home  corporations. 
Clearly  this  discloses  a  mere  enabling  act,  and  were  it  not  for  the 
provisos  at  the  close  of  the  section  I  do  not  think  there  would  be  any 
doubt.    Those  provisos  read  as  follows : 

''And  provided,  further,  that  the  said  Chicago,  St.  Fftnl,  Minneapolis  & 
Omaha  Railway  Company,  its  successors  and  assigns,  shall,  in  exercising  the 
power  of  eminent  domain  by  this  act  conferred,  and  in  all  proceedings  and 
appesds  therein,  be  taken  and  held  in  all  courts  and  places  to  be  a  domestic 
corporation;  and  provided,  further,  that  in  all  suits  and  proceedings  upon 
causes  of  action  arising  in  this  state  in  which  the  said  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Bailway  Company  shall  be  a  party,  shall  be  deemed  to  be 
for  all  purposes  a  domestic  corporation,  and  not  otherwise." 

Now,  at  first  reading,  these  seem  to  sustain  the  views  of  counsel  for 
plaintiff;  but  notice  these  matters.  They  do  not  provide  th^t  the 
foreign  corporation  accepting  the  privities  granted  shall  become  a 
domestic  corporation,  but  only  that  for  certain  purposes  it  Bhall  be 
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deemed  to  be  such.  In  other  words,  taking  the  act  as  a  whole,  it 
grants  to  a  foreign  corporation  vast  privileges  upon  condition  that,  as 
to  certain  matters,  it  shall  accept  the  responsibilities  of  and  be  treated 
as  a  home  corporation.  But  this  is  mere  license.  It  grants  to  a  cit- 
izen of  Wisconsin  certain  privileges,  provided  it  will  consent  for  cer- 
tain purposes  to  be  considered  a  citizen  of  Minnesota.  But,  if  a  citi- 
zen of  Minnesota,  what  need  of  such  provisos  ?  And  can  one  be  a 
citizen  for  certain  purposes  and  for  them  only  ?  Let  an  action  be 
brought  by  a  citizen  of  Minnesota  against  this  defendant  for  injuries 
done  in  the  state  of  Nebraska,  and  can  it  plead  that  it  is  a  domestic 
corporation  and  not  subject  to  the  jurisdiction  of  the  federal  courts? 
Where  in  the  statutes  will  such  a  plea  find  support  ?  Obviously,  the 
true  reading,  the  intent  of  this  act  as  a  whole,  was  to  give  certain 
privileges  to  a  foreign  corporation  on  condition  that  for  certain  pur- 
poses it  should  consent  to  be  treated  as  a  domestic  corporation,  and 
not  to  create  a  domestic  corporation,  or  to  give  to  a  foreign  the  right 
to  become  a  domestic  corporation.  Eegarded  in  that  light  it  is  a 
mere  enabling  act. 

And  again,  were  this  the  creation  of  a  new  corporation,  who  are  the 
stockholders  ?  Who  responds  to  the  liability  imposed  by  section  3, 
art.  10,  of  the  constitution?  Has  a  railroad  corporation  of  Wiscon- 
sin the  power  to  bind  its  stockholders  to  the  obligations  of  that  sec- 
tion, or  indeed  to  bind  itself?  State  v.  Sherman,  22  Ohio  St.  411. 
I  do  not  enter  into  this  inquiry,  because,  as  I  read  this  act,  it  stops  a 
little  this  side  of  that  query.  It  does  not  purport  to  create  a  domestic 
corporation;  it  simply  declares  that  for  certain  purposes  it  shall  be 
deemed  to  be  such.  And  what  are  those  purposes?  First,  for  the 
exercise  of  the  right  of  eminent  domain;  and,  second,  for  suits  for. 
causes  of  action  arising  in  Minnesota.  When  it  is  borne  in  mind 
that  the  power  of  eminent  domain  had  already  been  expressly  con- 
ferred upon  this  corporation  by  the  previous  words  of  the  section,  it 
is  obvious  that  the  whole  scope  of  these  provisos  is  that  for  certain 
limited  litigations  this  foreign  corporation  shall  be  deemed  domestic. 
And  a  little  reflection  will  indicate  that,  outside  of  mere  matters  of 
procedure,  such  as  liability  to  attachment,  security  for  costti,  etc.,  the 
only  scope  and  ejffect  of  this  proviso  is  to  debar  this  corporation  from 
the  right  to  submit  certain  controversies  to  the  judgment  of  the  fed- 
eral courts.  It  has  been  held  by  the  supreme  court  that  a  condition 
imposed  upon  a  foreign  corporation  of  doing  business  within  a  state 
that  it  will  not  remove  its  controversies  to  the  federal  courts,  is  void. 
Ins^irance  Co.  v.  Morse,  20  Wall.  445.  Can  this  proviso  be  regarded 
in  any  other  light  than  as  an  indirect  way  of  attempting  to  secure 
the  same  result?  I  think  not.  This  is  very  diflFerent  legislation 
from  that  considered  by  this  court  in  Stout  v.  Railroad  Co.  8  Fed. 
Eep.  794.  There  was  a  general  statute  in  all  respects  providing  that 
a  foreign  corporation  complying  with  its  terms  should  become  a  legal 
corporation  of  the  state,  with  all  the  rights,  privileges^  and  franohisea 
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of  sach.  That,  obvioasly,  only  prescribed  one  method  of  acquiring 
corporate  existence,  and  did  not  purport  to  determine  the  conditions 
under  which  a  foreign  corporation  should  exercise  privileges  and  ac- 
quire rights  in  the  state. 

Another  matter  tends  to  confirm  the  view  I  have  taken.  On  the 
same  day  with  the  act  under  consideration  two  other  acts  affecting 
the  same  company  were  passed.  In  each  of  these,  the  status  of  the 
company  as  a  foreign  corporation  was  expressly  recognized,  with,  in 
one,  a  proviso,  as  here,  that  for  purposes  of  exercising  the  power  of 
eminent  domain  the  company  should  be  treated  as  a  domestic  corpo* 
ration.  But,  without  pursuing  this  inquiry  further,  I  hold  that  this 
legislation,  not  purporting  to  create  a  new  corporation,  but  declaring 
that  for  certain  purposes  the  foreign  shall  be  deemed  to  be  a  domestic 
corporation,  must  be  regarded  as  simply  an  enabling  act;  that  the 
corporation,  which  was  a  Wisconsin  corporation,  is  still  one,  and  as 
such  has  the  right  to  remove  this  case  for  trial  to  the  federal  courts. 

The  motion  to  remand  must  be  overruled. 

The  case  of  Mahoney  v.  Chicago,  M.  db  St.  P.  By.  Co.  involves  sub- 
stantially the  same  question  as  above,  and  the  same  order  will  be 
made  in  that  case. 


Banneb  and  others  v.  Wabd  and  another. 
{Oirmit  Oou/rt,  D.  Minneaota.    February  26, 18S4.) 

RsooRDiNa  Acts— CoNBTBucnvE  Notigb— Possession. 

When  the  vendee  of  land  does  such  acts  thereon  that  reasonable  fnqnliy 
would  reveal  his  possession,  a  subsequent  purchaser  is  affected  with  notice  oi 
his  title  though  his  deed  is  not  recorded. 

A  suit  is  brought  by  the  executors  and  trustees  of  Harwood  W. 
Banner,  deceased,  aliens,  and  citizens  of  England,  to  set  aside  and 
cancel  a  certificate  issued  by  the  sheriflf  of  Martin  county,  Minnesota, 
to  the  defendants,  on  a  sale  of  real  estate  under  a  judgment  obtained 
by  them  against  H.  F.  Shearman.  Shearman  is  the  common  source 
of  title,  and  the  land  in  controversy  is  situated  about  13  or  14  miles 
from  the  town  of  Fairmont,  where  the  defendants  reside.  The  will 
of  Banner  is  admitted  to  probate  in  Martin  county,  and  the  com- 
plainants are  recognized  as  trustees  and  executors.  Deeds  of  the 
land  from  Shearman  to  the  deceased  were  executed  respectively 
March  6  and  23,  1874.  The  defendants'  judgment  was  docketed 
January  3,  1878. 

PF.  D.  Cornish,  for  complainants. 

Warner  d  Stevens,  for  defendants. 

Nelson,  J.  The  complainants  insist  the  relief  prayed  for  should 
be  granted,  and  the  title  decreed  to  be  in  them  by  virtue  of  the  deeds 


Digitized  by 


Google 


BANNBB  V.  WABD.  821 

executed  to  their  devisor  and  admitted  to  record  four  years  previous 
to  entr;  of  judgment  against  Shearman.  Shearman  is  the  common 
source  of  title,  and  unless  the  deeds  are  notice  of  title  in  his  grantee 
by  virtue  of  the  record^  or  his  possession  is  so  notorious  as  to  indi- 
cate claim  of  title  when  the  judgment  was  docketed,  the  complainants 
are  not  entitled  to  a  decree.  Two  deeds  were  drawn  and  executed  in 
England,  conveying,  in  the  first  one^  the  S.  E.  ^  of  section  13,  town  101, 
range  29,  and  in  the  second,  the  W.  ^  of  the  same  section.  It  is 
claimed  these  deeds  were  not  properly  acknowledged,  and,  although 
admitted  to  record,  were  not  constructive  notice  of  title.  The  com- 
plainants' right  to  relief  does  not  necessarily  depend  upon  the  regis- 
try of  the  deeds,  and  this  question  will  not  be  discussed.  They  trans- 
ferred the  title;  but  the  defendants  urged  that,  by  virtue  of  the  law 
of  the  state,  the  deeds  are  void  as  to  them.  The  defendants  obtained 
judgment  against  Shearman  January  8,  1878,  and  execution  issued 
May  17,  1879,  and  the  sheriff  levied  upon  and'sold  the  land  July  5, 
1879,  giving  the  defendants  a  certificate  as  purchasers,  which  was 
duly  recorded. 

It  may  be  conceded  that  the  defendants  can  invoke  for  their  pro- 
tection chapter  58,  Minn.  St.  1858,  which  enacts,  in  substance,  that 
''a conveyance  not  recorded  shall  be  void  against  judgment  creditors" 
unless  the  facts  proved  in  regard  to  possession  are  sufficient  to  warn 
all  persons  asserting  liens  or  suggest  inquiry  into  the  condition  of  the 
title  at  that  time.  Banner,  after  his  purchase,  sent  one  Sutherland 
as  his  agent  from  England  to  make  improvements  and  manage  the 
property;  and  the  evidence  is  clear  that  he  took  all  the  necessary 
steps  to  hold  the  S.  E.  ^  of  section  IS,  town  101,  range  29,  and  his 
possession  as  Banner's  agent  was  notice  of  the  latter's  rights.  Morri' 
son  V.  March,  4  Minn.  422,  (Gil.  325.)  The  defendants  have  no  better 
standing  in  coui;^  than  a  bona  fide  purchaser  without  actual  knowledge 
of  Banner's  possession;  and  the  failure  to  make  inquiry  to  obtain 
knowledge  of  the  facts  about  the  land  is  willful  neglect,  and  equivalent 
to  actual  notice  of  possession  to  the  extent  of  this  quarter  section, 
which  was  embraced  in  the  deed  of  March  6,  1874.  The  W.  J^  of  this 
section  is  prairie  land,  uninclosed,  and  was  conveyed  to  Banner  by 
deed  executed  March  23,  1874.  Sutherland,  as  agent,  has  asserted 
ownership  for  the  grantee  over  this  land  since  1874;  he  authorized 
grass  to  be  cut,  planted  slips  or  cuttings  of  the  cottonwood  tree  at  the 
corners  as  early  as  1875,  and  after  a  house  and  barn  were  built  in 
1877,  upon  the  S.  E.  J  of  the  section,  leased  the  W.  J,  in  connection 
with  the  first  tract,  to  tenants  for  pasturage  and  cutting  hay.  Bork, 
Arnold,  and  Shepardson  were  successively  tenants;  and  the  latter  two 
cut  grass  and  pastured  sheep  upon  the  W.  ^  of  the  section.  It  was 
recognized  in  the  sparsely-settled  neighborhood  as  "Sutherland's  land" 
and  has  been  occupied  in  this  manner  from  1874  to  1882.  These 
facts  show  possession  sufficiently  notorious  and  exclusive,  when  the 
condition  and  character  of  the  land  is  taken  into  consideration,  to 
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compel  inquiry  in  regard  to  the  title;  ordinary  pradence  would  sug* 
gest  it. 

The  judgment  creditors  never  saw  the  land.  It  was  located  many 
miles  from  their  residence,  in  a  sparsely-settled  part  of  the  country, 
and  the  nearest  cultivated  tract,  except  the  adjoining  8.  E*  ^  of  the 
section,  was  three  or  four  miles  distant;  so  that  the  least  inquiry  of 
the  farmers  and  laborers  in  the  vicinity  would  have  put  any  one,  who 
desired  to  ascertain  the  ownership,  in  the  way  of  obtaining  the  infor- 
mation. It  should  have  been  made;  and  if  the  defendants  had  exer- 
cised ordinary  care,  this  litigation  would  have  been  avoided. 

The  cases  cited  by  defendants*  counsel  are  not  in  point.  In  DuU 
ton  V.  McReynolds,  16  N.  W.  Bep.  468,  the  land  was  conveyed  to 
three  persons  as  tenants  in  common;  one  went  into  possession  and 
subsequently  purchased  the  interest  of  his  co-tenants,  but  failed  to 
record  the  deed  executed  and  delivered  to  him,  before  a  judgment 
was  docketed  against  one  of  his  grantors,  and  the  court  held  that  the 
continued  possession  of  the  grantee  was  not  notice  of  his  claim  of  title 
or  possession  under  the  unrecorded  deed  from  one  of  his  co-tenants. 

It  is  my  opinion  that  the  defendants  gained  nothing  by  the  sale 
under  the  judgment^  and  the  complainants  are  entitled  to  a  decree, 
which  is  granted. 


OiLLETTB  V.  Vm  OF  DbKVEB. 

Bbown  v.  Samb. 
{(Xrcuit  Oauri,  D.  Colorado.    October  16, 1884.) 

1.  Sewer  AfiSEssicENTs—AccoRDmo  to  Area. 

Assessments  for  sewer  purposes,  levied  according  to  area  and  regardless  of 
improvements,  is  a  valid  mode  of  assessment  under  the  Colorado  constitution. 

2.  8AkB — ^Notice — When  Assessment  is  Determined  bt  a  Mere  Mathbmaticai. 

Computation  Notice  is  Unnecbssart— Due  Process  of  Law. 

Act  of  the  legislature,  Colorado,  of  Februaiy  19,  1879,  amending  the  charter 
of  the  city  of  Denver,  provides  for  the  construction  of  sewers  and  the  levy  of 
assessments  therefor  according  to  area  and  regardless  of  improvements,  on  the 
petition  of  a  majority  of  the  property  holders  resident  in  any  sewer  district,  or 
upon  the  recommendation  of  the  board  of  health.  The  act  also  provides  that, 
during  the  progress  of  the  work,  all  persons  interested  shall  have  an  opportu- 
nity to  object  to  the  materials  used,  the  manner  in  which  the  work  is  done,  or 
any  supposed  violation  of  the  contract.  HM^  that  the  levy  of  the  assessment 
being  a  mere  mathematical  computation,  and  as  to  all  prior  proceedings  full 
notice  is  provided  for,  it  is  unnecessary  that  the  act  should  provide  an  oppor- 
tunity for  lot-owners  to  be  heard  on  the  assessments  after  they  are  levied,  and 
that  making  such  assessments  a  fixed  charge  against  the  lots,  without  notice  or 
an  opportunity  to  bo  hoard,  is  not  depriving  the  lot-owners  of  their  property 
without  "due  process  of  law." 

3.  Same.— Equity  will  not  Enjoin  Collection  of  Tax  on  the  Ground  op 

Irregularity  or  Illegality. 

In  an  action  brought  to  restrain  sale  of  land  to  pay  delinquent  tax  or  asses<«- 
ment,  equity  will  not  grant  an  injunction,  restraining  collection  of  tax  or 
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assossment  on  the  ground  of  itrregalarities  in  the  levy  or  illegality  of  the  tax  or 
assessment. 
4.  Jurisdiction  of  Federal  CJourt— Due  Prooesb  of  Law. 

Jurisdiction  of  federal  court  cannot  be  invoked  on  the  ground  that  the  act 
under  which  the  proceedings  are  had  yiolates  the  constitution  of  the  state,  un* 
less  it  also  violates  some  provision  of  the  federal  constitution. 

Petition  for  Injunction,    The  facts  are  stated  in  the  opinion. 

John  Q.  Charles,  James  H.  Brown,  and  John  W.  Webster,  for  com- 
plainants. 

Frank  Tilford,  Henry  T.  Rogers,  and  Lucius  M.  Cuthbert,  for  de- 
fendents. 

Brewer,  J.,  (orally.)  In  the  case  No.  1,217,  OiUette  v.  City  of 
Denver,  a  bill  has  been  filed  to  enjoin  the  collection  of  certain  side- 
walk and  sewerage  taxes.  So  far  as  the  sidewalk  taxes  are  con- 
cerned, the  qaestion  as  to  them  has  been  settled  by  the  supreme 
court  of  the  state,  and  is  not  now  pressed  for  consideration.  The 
special  demurrer  runs  only  to  the  sewerage  tax.  It  is  claimed  by  the 
complainants  that  this  tax  is  void,  because  the  act  of  the  legisla- 
ture under  which  the  proceedings  are  had  is  unconstitutional  in  two 
respects :  First,  it  provides  for  an  assessment  of  the  tax  upon  the 
property  within  the  district  according  to  the  area,  ignoring  all  im- 
provements placed  upon  it,  and  not  according  t6  the  value  of  the  prop- 
erty ;  and  the  question  involved  is  whether  it  is  within  the  power  of 
the  legislature,  under  your  constitution,  to  assess  these  special  taxes 
upon  property  according  to  the  area.  In  the  case  which  went  to  the 
supreme  court  of  your  state,  involving  the  sidewalk  tax,  where  the 
act  provides  for  collecting  the  tax  according  to  the  frontage,  the  act 
was  sustained.  I  am  unable  to  see  any  distinction  in  principle  be- 
tween the  two.  If  you  can  collect  a  sidewalk  tax  by  a  levy  upon  the 
adjacent  lots  according  to  their  frontage,  which,  of  course,  ignores  all 
question  of  value  or  improvements,  I  can  see  no  reason  why  you  can 
not  collect  a  sewerage  tax  upon  property  according  to  the  area.  In 
both  cases  all  matter  of  improvements,  all  question  of  value,  is 
ignored ;  and  so,  without  discussing  the  question,  it  seems  to  me, 
under  the  decision  of  your  supreme  court,  that  that  objection  must 
be  overruled.  The  second  objection  is  that  under  the  act  there  is 
no  such  notice  provided  for  as  will  create  "due  process  of  law;" 
and  in  reference  to  the  sidewalk  ordinance  and  the  proceedings 
thereunder,  the  supreme  court  have  held  that  there  was  not  ''due  pro- 
cess of  law,"  and  have  set  aside  those  taxes.  A  distinction  is  sought 
to  be  made  between  sidewalk  proceedings  and  those  in  reference  to 
sewerage.  What  is  ''due  process  of  law,"  js  one  of  those  questions 
which  it  is  more  easy  to  ask  than  it  is  to  answer.  The  supreme  court 
of  the  United  States  have  very  carefully  said  that  there  is  as  yet  no 
full  and  definite  answer  to  the  question.  In  the  ease  of  Davidson  y. 
New  Orleans,  96  U.  S.  97,  the  courts  by  Mr.  Justice  Milleb,  uses  this 
language:  ...  „   ^         . 
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"But  apart  from  the  imminent  risk  of  a  failure  to  give  any  definition  which 
would  be  at  once  perapicuous,  comprehensive,  and  satisfactory,  there  is  wis- 
dom, we  think,  in  the  ascertaining  of  the  intent  and  application  of  such  an 
important  phrase  in  the  federal  constitution,  by  the  gradual  process  of  judi- 
cial inclusion  and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded.  *  •  *  As 
contributing,  to  some  extent,  to  this  mode  of  determining  what  class  of  cases 
do  not  fall  within  its  provision,  we  lay  down  the  following  proposition  as 
applicable  to  the  case  before  us:  That  whenever,  by  the  laws  of  a  state  or  by 
state  authority,  a  tax,  assessment,  servitude,  or  other  burden  is  imposed  upon 
property  for  the  public  use,  whether  it  be  for  the  whole  state  or  of  some  more 
limited  portion  of  the  community,  and  those  laws  provide  for  a  mode  of  con- 
firming  or  contesting  the  charge  thus  imposed  in  the  ordinary  courts  of  jus- 
tice, with  such  notice  to  the  person,  or  such  proceeding  in  regard  to  the 
property,  as  is  appropriate  to  the  nature  of  the  case,  the  judgment  in  such 
proceedings  cannot  be  said  to  deprive  the  owner  of  his  property  without  due 
process  of  law." 

And  in  a  subsequent  case,  (Hagar  v.  Reclamation  Diet,  111  U.  S« 
708 ;  S.  0.  4  Sup.  Ct.  Sep.  663,)  the  court,  by  Mr.  Justice  Field,  uses 
this  language,  after  discussing  more  generally  what  "due  process  of 
law"  may  be : 

"But  where  the  taking  of  property  is  in  the  enforcement  of  a  tax,  the  pro- 
ceeding is  necessarily  less  formal,  and  whether  notice  to  him  is  at  all  neces- 
sary may  depend  upon  the  character  of  the  tax,  and  the  manner  in  which  its 
amount  is  determinable.  The  necessity  of  revenue  for  the  support  of  the 
government  does  not  admit  of  the  delay  attendant  upon  proceedings  in  a 
court  (^f  justice,  and  they  are  not  required  for  the  enforcement  of  taxes  or  as- 
sessments." 

As  stated  by  Mr.  Justice  Bbadlbt  in  his  concarring  opinion  in  Da* 
vidson  V.  New  Orleans: 

"In  judging  what  is  '  due  process  of  law,'  respect  must  be  had  to  the  cause 
and  object  of  the  taking, — whether  under  the  taxing  power,  the  power  of  emi- 
nent domain,  or  the  power  of  assessment  for  local  improvements,  or  some  of 
these;  and  if  found  to  be  suitable  or  admissible  in  the  special  case,  it  will  be 
adjudged  to  be  *  due  process  of  law ;'  but  if  found  to  be  arbitrary,  oppressive, 
and  unjust,  it  may  be  declared  to  be  not '  due  process  of  law.'  " 

And  again : 

"Of  the  different  kinds  of  taxes  which  the  state  may  impose,  there  Is  a  vast 
number  of  which,  from  their  nature,  no  notice  can  be  given  to  the  taxpayer, 
nor  would  notice  be  of.  any  possible  advantage  to  him,  such  as  poll-taxes, 
license  taxes,  (not  dependent  upon  the  extent  of  his  business,)  and  generally 
specific  taxes  on  things  or  persons  or  occupations.  In  such  cases  the  legis- 
lature, in  authorizing  the  tax,  fixes  its  amount,  and  that  is  the  end  of  the 
matter.  *' 

And  then  goes  on  to  speak  of  where  a  tax  is  levied  on  property,  not 
specifically,  but  according  to  its  value,  to  be  ascertained  by  assessors 
appointed  for  that  purpose,  upon  such  evidence  as  they  may  obtain, 
and  holds  that  a  different  principle  comes  in.  Now,  in  this  case,  the  tax 
is  levied  by  the  area;  no  question  of  value,  no  matter  of  judgment, — 
a  mere  mathematical  ealctdation;  and  of  what  earthly  profit  conld  it 
be  to  a  tax-payer  to  have  notice  of  that  calculation?   He  can  make  it 
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himself.  He  cannot  correct  by  testimony  the  judgment  of  anybody; 
it  is  as  exact  and  settled  as  anything  can  be.  In  the  proceedings  to 
assess  this  tax  and  to  do  the  work,  there  are  three  steps :  First,  there 
is  the  making  of  the  contract  for  the  building  of  the  sewer;  second, 
there  is  the  building  of  the  sewer,  the  performing  of  the  work;  and, 
third,  the  mere  mathematical  calculation, — the  apportionment  of  the 
cost.  As  to  the  latter,  no  notice  can  be  required,  because  notice . 
would  be  of  no  avail;  as  to  the  first,  the  statute  provides  that  the 
city  council  may  not  act  except  upon  the  petition  of  a  majority  of  the 
property  holders,  or  a  recommendation  of  the  board  of  health ;  it  acts 
only  by  ordinance;  the  contract  can  be  let  only  on  advertisement. 
Every  citizen  is  bound  to  take  notice  of  the  ordinances  of  the  city; 
so  that  anterior  to  the  making  of  the  contract  he  has  all  the  notice 
which  can  be  required;  and  the  statute  also  provides,  in  reference  to 
the  doing  of  the  work,  that  while  the  work  is  proceeding,  on  the  com- 
plaint of  any  citizen  or  tax-payer  that  any  public  work  is  being  done 
contrary  to  contract,  or  the  work  or  material  used  is  imperfect  or  dif- 
ferent from  what  was  stipulated  to  be  furnished  or  done,  the  council 
shall  examine  into  the  complaint,  may  appoint  three  commissioners, 
etc. ;  so  that  in  reference  to  the  making  of  the  contract  the  perform- 
ing of  the  contract,  there  is  provision  for  notice;  and  as  to  the  mere 
apportionment  of  the  tax,  it  is  one  of  those  things  as  to  which  in  the 
nature  of  things  no  notice  can  be  required,  because  no  notice  would 
be  of  value.  So  that,  within  the  definitions  laid  down  in  these  cases 
in  the  supreme  court  of  the  United  States,  it  seems  to  me  that  it 
must  be  held  that  there  was  no  violation  in  that  statute  of  that  pro- 
vision of  the  federal  constitution  forbidding  the  taking  of  property 
without  "due  process  of  law." 

But  that  only  advances  us  one  step.  It  is  charged  in  the  bill  and 
on  demurrer,  it  must  be  taken  to  be  true,  that  there  were  irregulari- 
ties in  the  exercise  of  this  power;  that  tax-warrants  have  been  issued 
for  a  sum  largely  in  excess  of  the  cost  of  the  sewer ;  and  this  statute 
provides  that  the  cost  of  the  sewer  shall  be  charged  upon  the  lots  in 
dispute;  and  the  question  now  arises:  What  is  the  duty  of  the  court, 
in  this  equitable  case,  where  work  is  irregularly  done,  defects  appear 
in  the  proceedings  of  the  council,  and  an  excess  in  the  amount  of  the 
warrants?  In  reference  to  that,  this  is  the  rule  laid  down,  in  a  very 
carefully  considered  case,  by  the  supreme  court  on  these  general  ques- 
tion, in  the  State  Railroad  Tax  Cases,  that  went  up  from  Illinois. 
92  U.  S.  575.  (This,  it  must  be  borne  in  mind,  is  an  equitable  ac- 
tion to  restrain  the  collection  of  the  entire  tax  levied  upon  these  lots.) 
In  the  syllabus  it  is  stated : 

"While  this  court  does  not  lay  down  any  absolute  rule  limiting  the  course 
of  a  court  of  equity  in  restraining  the  coUection  of  taxes,  it  declares  tliat  it 
is  essential  that  every  case  be  brought  within  some  of  the  recognized  rules  of 
equity  jurisdiction,  and  that  neither  illegality  nor  irregularity  in  the  proceed- 
ings, nor  error  or  excess  in  the  valuation,  nor  the  hardship  or  injustice  of  the 
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law,  provided  it  be  constitutional,  nor  any  grievance  which  can  be  remedied 
by  a  suit  at  law  either  before  or  after  the  payment  of  the  tax,  will  authorize 
an  injunction  against  its  collection." 

And  in  the  fourth  proposition : 

"No  injunction,  preliminary  or  final,  can  be  granted  to  stay  collection  of 
taxes  until  it  is  shown  that  all  the  taxes  conceded  to  be  due,  or  which  the  court 
can  see  ought  to  be  paid,  or  which  can  be  shown  to  be  due  by  affidavits,  have 
-  been  paid  or  tendered  without  demanding  a  receipt  in  full." 

And  in  order  that  it  may  be  seen  that  that  is  not  the  language  of 
the  reporter,  and  an  improper  deduction  from  the  opinion,  I  tarn  to 
the  language  of  the  opinion  itself,  where,  on  page  618,  Judge  Milleb 
says : 

"It  has  been  repeatedly  decided  that  neither  the  mere  illegality  of  the  tax 
complained  of.  nor  its  injustice  nor  irregularity,  of  themselves,  give  the  right 
to  an  injunction  in  a  court  of  equity."  [Quoting  half  a  dozen  cases.  And 
then  further:]  "But  there  is  another  principle  of  equitable  jurisprudence 
which  forbids  in  these  cases  the  interference  of  a  court  of  chancery  in  favor 
of  complainants.  It  is  that  universal  rule  which  requires  that  he  who  seeks 
equity  at  the  hands  of  the  court  must  first  do  equity."  "It  is  a  profitable 
thing  for  corporations  or  individuals,  whose  taxes  are  very  large,  to  obtain  a 
preliminary  injunction  as  to  all  their  taxes,  contest  the  case  through  several 
years*  litigation,  and  when,  in  the  end,  it  is  found  that  but  a  small  part  of  the 
•tax  should  be  permanently  enjoined,  submit  to  pay  the  balance.  This  is  not 
equity.  It  is  in  direct  violation  of  the  first  principles  of  equity  jurisdiction. 
It  is  not  sufficient  to  say  in  the  bill  that  they  are  ready  and  willing  to  pay 
whatever  may  be  found  due.  They  must  first  pay  what  is  conceded  to  be  due, 
or  what  can  be  seen  to  be  due  on  the  face  of  the  bill,  or  be  shown  by  aflida- 
vits,  whether  conceded  or  not,  before  the  preliminary  injunction  should  be 
granted.  The  state  is  not  to  be  thus  tied  up  as  to  that  of  which  there  is  no 
contest  by  lumping  it  with  that  which  is  really  contested.  If  the  proper  offi- 
cer refuses  to  receive  a  part  of  the  tax,  it  must  be  tendered,  and  tendered 
without  the  condition  annexed  of  a  receipt  in  full  for  all  the  taxes  assessed." 
"We  are  satisfied  that  an  observance  of  this  principle  would  prevent  the  larger 
part  of  suits  for  restraining  collection  of  taxes  which  now  come  into  the 
courts.  We  lay  it  doum  with  unanimity  as  a  nUe  to  govern  the  courts  of  the 
United  States  in  their  action  in  such  casfis." 

Applying  that  rule  here,  it  is  alleged  in  the  bill  that  these  sewers 
had  been  constructed,  that  their  cost  was  a  certain  sum,  that  the 
area  within  the  district  is  also  of  a  certain  extent.  Now,  conceding 
(and  it  must  be  under  the  allegations  of  the  bill)  that  there  were 
irregularities  in  the.  proceedings  sufficient  in  an  action  at  law  to 
defeat  the  title  transferred  by  a  conveyance,  yet  the  complainants 
stand  in  the  attitude  of  saying  to  this  city:  '*You  shall  not  collect  a 
dollar  of  the  cost  of  this  sewer,  because  yon  have  tried  to  collect  more 
than  you  were  entitled  to,  because  of  some  irregularity  in  the  pro- 
ceedings to  collect  that  tax;  while  we  admit  that  the  sewer  has  been 
built,  that  it  really  cost  so  much,  and  that,  as  must  be  conceded, 
under  the  provisions  of  statute  and  the  ordinance  our  property  has 
been  benefited  to  that  extent."  It  seems  to  me  that  equity  will  not 
interfere  in  such  a  case.  There  is  no  allegation  in  the  bill  of  pay- 
ment or  tender.     I  think  the  bill  in  respect  to  that  matter  is  there- 
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fore  defective,  and  demurrer  to  that  portion  of  the  bill  which  seeks 
to  restrain  the  collection  of  the  sewerage  taxes  will  be  sustained. 

In  the  case  of  Brotvn  v.  City  of  Denver,  8  Colo.  169,  which  presents 
the  same  questions  substantially,  with  this  additional  fact :  The  plain- 
tiff is  a  citizen  of  Colorado,  and  comes  into  this  court  invoking  the  ju- 
risdiction of  the  federal  courts,  on  the  ground  that  his  property  is  be- 
ing taken  without  "due  process  of  law,"  in  violation  of  the  provision  of 
the  fourteenth  amendment.  I  do  not  think  it  is  necessary  to  say  any 
more  than  I  have  said.  It  does  not  seem  to  me  that  under  the  alle- 
gations of  the  bill  it  can  be  held  that  there  was  a  lack  of  due  pro- 
cess of  law,  and  I  do  not  think  that  a  citizen  of  the  state  can  come 
into  the  federal  courts  and  litigate  with  a  citizen  of  the  state  any 
other  than  a  federal  question.  So  I  have  not  considered  several 
questions  made  by  counsel  as  to  supposed  infractions  of  other  por- 
tions of  the  constitution. 

The  special  plea  to  the  jurisdiction  will  be  sustained. 


Pakehubst  and  otherd  v.  Hosfobd  and  another. 
(Circuit  Qmrt,  D.  Oregon.    October  81, 1884.^ 

L  Vmnpob  AiTD  Vendee — Inadequacy  of  CoNsmERATioK. 

Mere  inadequacy  of  price  is  not  sufficient  to  avoid  the  sale  of  real  property ; 
but  wiien  such  inadequacy  is  gross,  and  the  vendor  was  needy  and  of  weak  mind, 
and  acted  upon  the  impression  that  he  was  indebted  to  the  vendee,  when  he 
was  not,  equity  will  give  relief  by  treating  the  vendee  as  the  trustee  of  the 
property  for  the  benefit  of  the  vendor  op  his  representatives.  Four  hundred 
dollars  field  to  be  a  grossly  inadequate  price  for  property  worth  not  less  than 
$1,500. 

2.  Inbanity — Opinion  of  Non-Professionai*  Witness. 

Upon  the  trial  of  an  issue  involving  the  sanity  of  a  person,  the  opinion  of  a 
non-professional  witness,  based  upon  his  own  observations,  is  competent  evi- 
dence,  and  is  entitled  to  weight  according  to  the  intelligence  of  the  witness, 
his  means  of  information,  and  the  character  of  the  derangement. 

S.  Vendob  and  Vendee— Notice  of  Pbiob  Equitt. 

A  purchaser  of  real  property  for  a  valuable  consideration  is  not  affected  by 
notice  of  a  prior  adverse  equity  received  from  a  stranger  or  person  not  inter- 
ested in  the  property ;  nor  will  mere  rumors  or  hearsay  concerning  such  equity, 
and  communicated  by  such  person,  be  sufficient  to  put  him  on  inquiry,  and 
charge  him  with  knowledge  of  the  facts  that  he  might  have  thereby  learned. 

Suit  to  Set  Aside  a  Conveyance. 

Rufu8  Mallory  and  WiUiam  M.  Ramsey,  for  pljuntiifs. 

FT.  H.  Holmes,  for  defendant  Hosford. 

E.  J.  Dawne,  for  defendant  Schindler. 

Deady,  J.  The  plaintiflf  0.  T.  Parkhurst  and  16  others,  citizens  of 
Kansas,  Illinois,  Massachusetts,  Indiana,  New  York,  and  California, 
respectively,  bring  this  suit  against  E.  F.  Hosford  and  John  Schindler, 
citizens  of  the  state  of  Oregon,  for  relief  against  a  conveyance  made 
by  Lewis  Parkhurst  in  his  life-time  to  the  defendant  Hosford,  of  a  tract 
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of  land  situate  in  Polk  coanty,  and  containing  818  aorea;  and  also  a 
subsequent  conveyance  made  by  saidHosford  of  a. portion  of  the  same 
premises  to  the  defendant  Scbindler,  upon  the  ground  of  the  insanity  or 
imbecility  of  Parkhurst  at  the  date  of  the  conveyance  to  Hosford,  and 
the  inadequacy  of  the  consideration  therefor.  The  case  was  beard 
on  the  bill,  answer,  and  replication  thereto,  and  the  evidence.  The 
defendants  answered  separately,  but  not  under  oath.  The  answer  of 
Schindler  contains  the  defense  that  he  was  a  purchaser  in  good  faith 
and  for  a  valuable  consideration,  and  also  the  statute  of  limitations. 
The  answers,  not  being  under  oath,  are  not  evidence  for  the  defend^ 
ants,  and  the  rule  invoked  by  counsel  for  Hosford,  that  his  answer 
must  be  taken  for  true,  unless  overcome  by  the  testimony  of  two  wit- 
nesses, or  that  of  one  witness  and  circumstances  equivalent  to  another, 
does  not  apply.  The  answer  of  Hosford  admits  the  conveyance  from 
Parkhurst  to  him,  and  from  him  to  Schindler,  but  denies  the  insanity 
of  the  former,  and  the  inadequacy  of  the  consideration,  and  the  alleged 
value  of  the  premises  now  and  at  the  time  of  such  conveyances.  The 
evidence  is  voluminous  and  quite  contradictory  on  the  disputed  points. 
The  plaintiffs  examined  32  witnesses,  whose  testimony  covers  305 
legal  cap  pages,  while  the  defendants  examined  37|  whose  testimony 
covers  416  such  pages. 

The  following  facts  are  admitted  or  satisfactorily  proven : 

Lewis  Parkhurst  was  a  native  of  Dana.  Massachusetts,  from  whence  he 
emigrated  to  Wisconsin  in  1843,  and  thence  to  Oregon  in  1848.  Soon  after, 
he  occupied  the  premises  in  question,  and  some  time  in  1850  became  a  settler 
thereon,  under  the  donation  act  of  September  27th  of  that  year.  Having  subse- 
quently complied  with  the  provisions  of  said  act,  the  land  was  set  off  to  him  by 
-  the  proper  authority  as  claim  No.  70,  and  on  February  9, 1866,  a  patent  was  is* 
sued  to  him  therefor.  This  donation  includes  parts  of  sections  8, 9,  and  10,  in 
township  7  S.,  of  range  3  W.,  and  is  situate  in  Polk  county,  on  the  west  bank  of 
the  Wallamet  river,  about  three  miles  below  Salem.  About  one-third  of  it  is 
prairie,  and  the  rest  of  it  is  .covered  with  scattered  timber  and  brush,  and  the 
greatest  portion  of  it  is  bottom  land,  consisting  of  a  dark  sandy  loam,  and  in 
extreme  high  water  is  subject  to  overflow.  Parkhurst  was  born  in  1817,  and 
was  never  married.  He  lived  alone  in  a  cabin  on  his  donation,  and  main- 
tained himself  principally  by  days*  work  in  the  neighborhood.  The  defend- 
ant Hosford  and  his  brother,  0.  O.  Hosford,  settled  on  the  public  land  adjoin- 
ing ParkhursVs  donation  about  1849,  and  for  some  years  thereafter  the  latter 
worked  more  or  less  as  a  sawyer  in  the  defendants'  saw-mill.  Parkhurst  was 
a  Methodist,  and  so  are  the  Hosfords, — C.  O.  Hosford  being  a  preacher  in  that 
denomination, — and  on  this  account,  as  well  as  their  nearness  of  residence, 
Parkhurst  appears  to  have  been  more  intimate  with  them  than  any  one  else, 
and  had  great  confidence  in  the  defendant.  In  time  he  seems  to  have  been 
possessed  with  the  idea  that  he  was  Jesus  Christ,  the  lion  of  Judah,  and  claimed 
the  right  to  have  carnal  communication  with  women  at  his  pleasure. 

In  1860  he  was  arrested  on  a  charge  of  an  indecent  assault  upon  a  woman 
of  the  neighborhood,  a  connection  of  G.  O.  Hosford's,  and  was  discharged  on 
giving  bond  in  the  sum  of  $250  for  his  good  behaviour.  The  evidence  on 
this  point  is  indefinite,  but  nothing  more  was  done  in  the  matter,  and  it  is 
probable  that  the  charge  was  not  well  founded,  and  was  predicated  as  much 
on  his  foolish  talk  about  women  as  anything  else.  But,  however  this  may 
be»  Parkhurst  was  by  some  means  impressed  with  the  idea  that  he  was  in 
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danger  of  being  mobbed  on  that  account,  and  left  the  county  and  went  to  C. 
O.  Hosford's,  who  had  about  the  same  lime  removed  to  Multnomah  county, 
and  settled  a  short  distance  east  of  Mt.  Tabor,  for  whom  he  worked  on  the 
farm  about  three  months.  Then  he  probably  went  to  the  east  of  the  Cascade 
mountains,  in  the  direction  of  the  gold  mines  that  were  discovered  there  about 
this  time.  In  the  wintor  of  1861-62,  0. 0,  Hosford  says  he  roomed  awhile  in 
Portland,  and  that  he  worked  for  him  again  six  weeks  during  the  summer  of 
1862,  and  in  the  fall  of  that  year  he  returned  to  his  donation  and  assisted  the 
defendant  Hosford  in  building  a  house  on  the  latter^s  place.  In  the  spring 
of  1863  he  left  the  county  again  and  went  to  Washington  territory,  and  "took 
up"  a  homestead  on  Mill  plain,  about  two  miles  back  of  the  Columbia  river 
and  eight  miles  above  Vancouver,  and  about  six  miles  east  of  C.  O.  Hosford' s 
place.  In  January,  1864,  he  sent  a  letter  from  there  to  C.  0.  Hosford  for 
the  defendant,  in  which  he  proposed  to  sell  the  latter  his  donation  for  the 
sum  of  $400,  stating,  at  the  same  time,  it  was  **  worth  $5,000  in  gold  and 
silver,**  but  that  he  was  willing  to  sell  it  for  "a  little  price,"  so  as  to  pay  the 
defendant  Hosford  what  he  owed  him,  which  he  said  was  "about  two  hun- 
dred and  fifty  dollars,"  and  to  "get  a  little  money"  for  his  present  needs.  On 
the  receipt  of  this  letter  the  defendant  Hosford  went  to  his  brother's  place, 
from  which  they  both  went  to  Mill  plain,  where  they  found  Parkhurst  alpne 
In  a  hut  in  the  timber,  and  very  anxious  for  $150,  wherewith  to  purchase  an 
outfit  to  enable  him  to  be  employed  in  driving  cattle  to  the  mines  east  of  the 
Cascade  mountains.  On  the  same  day — ^February  12th — ^the  terms  of  the  sale 
were  agreed  on,  and  they  all  then  went  to  Vancouver,  where  Parkhurst  exe- 
cuted a  conveyance  ot  the  premises  to  the  defendant  Hosford,  which  the  latter 
had  prepared  beforehand  and  brought  with  him,  in  the  presence  of  C.  O.  Hos- 
ford and  H.  K.  Hines,  a  Methodist  preacher  of  that  place,  in  consideration  of 
the  sum  of  $400,  paid  as  follows:  $200  in  currency  as  the  equivalent  of  $150 
In  coin,  though  it  was  not  then  worth  more  than  65  cents  on  the  dollar,  and 
the  discharge  of  the  said  indebtedness  of  $250,  without  interest,  although  the 
defendant  wanted  to  charge  interest  thereon  for  four  or  five  years  at  the  rate 
of  2  per  centum  per  month. 

Within  a  year  after  this  transaction  Parkhurst  returned  to  the  neighbor- 
hood of  the  defendant,  without  any  means,  and  took  up  his  abode  in  the  old 
cabin  on  his  donation,  saying,  with  much  emphasis,  that  he  had  come  to  stay 
there.  Thenceforth  he  led  an  aimless,  doless  life,  living  mainly  on  raw  vege- 
tables, going  dirty  and  ragged,  and  often  sleeping  in  the  fence  corners,  saying 
that  the  devils  would  not  let  him  sleep  in  the  cabin,  until  August  18, 1866, 
when,  on  the  petition  of  sundry  of  the  neighbors,  he  was  brought  before  the 
county  judge  of  Polk  county  and  duly  committed  to  the  insane  asylum,  under 
the  act  of  September  27, 1862,  (Or.  Laws,  620,)  as  an  indigent,  insane  person, 
where  he  remained  until  his  death,  on  November  30, 1879,  leaving  the  plain- 
tiffs, his  brothers  and  sisters,  or  their  children,  his  sole  heirs.  When  first 
committed  to  the  asylum,  Parkhurst  was  classed  among  the  "doubtful"  pa- 
tients, but  after  two  years  he  was  placed  among  the  "incurables,"  where  he 
remained  until  his  death.  To  the  last  he  was  impressed  with  the  idea  that 
some  persons  in  Polk  county  wanted  to  kill  him ;  and  he  also  fancied  some 
one  was  trying  to  chloroform  him. 

The  evidence  as  to  the  value  of  the  donation  is  very  contradictory; 
but  I  am  satisfied  that,  at  the  date  of  the  conveyance  to  the  defend- 
ant, it  was  not  worth  less  than  five  dollars  an  acre,  and  probably 
more.  Mr.  B.  F.  McGlench,  a  disinterested  and  competent  witness, 
who  has  lived  witnin  four  miles  of  the  land  since  1852,  swears  that 
in  1864  it  was  worth  from  six  to  eight  dollars  an  acre,  and  from  twelve 
to  fifteen  dollars  at  the  commencement  of  this  suit.    But  the  sale  by 
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the  defendant  Hosford  of  two-thirds  of  the  land  to  the  defendant 
Schindler  in  1881,  for  $8.50  an  acre,  is  a  material  circumstanoe  npon 
this  question  of  value.  It  has  been  suggested  in  the  argument  that 
Hosford  made  this  sale  for  less  than  the  land  was  really  worthy  under 
the  apprehension  that  the  heirs  were  about  to  claim  it.  But  there  is 
no  direct  proof  to  that  effect,  and  nothing  in  the  circumstances  gives 
any  countenance  to  the  suggestion.  The  grantor  appears  to  be  a 
shrewd  man,  in  good  circumstances,  and  no  immediate  want  of  money. 
Neither  did  the  sale  exonerate  him  from  liability  in  the  premises,  as 
his  deed  to  Schindler  contained  a  covenant  of  general  warranty,  for 
any  breach  of  which  he  is  well  able  to  respond  in  damages. 

But  the  consideration  named  in  the  deed — $400 — ^is  less  than  one- 
third  of  the  real  value  of  the  property  at  the  time  of  the  sale,  and 
upon  any  view  of  the  matter  this  must  be  regarded  as  a  grossly  inad- 
equate price  therefor.  Seymour  v.  Delancey,  6  Johns.  Gh.  222;  8 
Pom.  Eq.  Jur.  §  927,  note  3.  But,  as  Parkhurst  had  a  right  to  sell 
his*  land  to  Hosford  for  any  price  he  chose,  or  even  give  it  to  him, 
the  mere  fact  of  gross  inadequacy  of  price  is  not  of  itself  sufficient  to 
avoid  the  sale.  1  Story,  Eq.  Jur.  §  245;  Seymour  v.  Delaneey,  6 
Johns.  Gh.  232 ;  2  Pom.  Eq.  Jur.  §  926.  But  the  disproportion  be- 
tween the  price  and  the  value  of  the  subject  is  so  great  in  this  case 
as  to  cast  the  burden  of  explanation  on  the  vendee,  and  require  him 
to  show  that  the  vendor,  with  a  true  knowledge  of  all  the  circum- 
stances, deliberately  fixed  on  this  price.  But  where  the  transaction 
purports  to  be  a  sale,  and  there  is  nothing  in  the  circumstances  of 
the  case  or  the  relations  of  the  parties  to  suggest  that  the  vendor  in- 
tended or  might  have  made  the  vendee  the  recipient  of  his  bounty, 
under  the  guise  of  a  sale,  for  a  very  inadequate  or  merely  nominal  con- 
sideration, such  gross  inadequacy  of  price  may  furnish  satisfactory 
evidence  of  some  serious  overreaching  or  advantage  on  the  part  of 
the  vendee  as  would  justify  the  interference  of  a  court  of  equity. 
Story,  Eq.  Jur.  §  246;  2  Pom.  Eq.  Jur.  §  928,  note. 

Now,  there  is  nothing  in  the  circumstances  of  this  case  to  indicate 
that  Parkhurst  might  knowingly  and  deliberately  dispose  of  his  prop* 
erty  to  Hosford  for  anything  less  than  its  real  value.  His  only  ap- 
parent motive  for  making  the  sale  to  Hosford  was  to  pay  him  what 
he  seemed  to  think  he  owed  him,  and  to  obtain  a  little  maney  to  meet 
his  present  and  urgent  necessities.  Add  to  this  what  I  think  was 
always  present  in  his  mind,  the  apprehension  of  danger  from  parties 
in  Polk  county,  which  made  him  more  or  less  afraid  to  live  there. 
He  declared  at  the  time  of  the  disposition  of  the  property  that  it  was 
worth  '"five  thousand  dollars  in  gold  and  silver,"  and  although  there 
was  an  attempt  made,  both  in  the  evidence  and  the  argument,  to 
show  that  he  meant  $500,  it  came  to  nothing.  Parkhurst  was  evi- 
dently a  man  of  limited  education,  and  the  letter  in  which  he  pro- 
posed to  dispose  of  his  donation  is  somewhat  difficult  in  places  to  de- 
cipher, more  on  account  of  the  chirography  than  the  orthography, 
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though  that  is  pdouliar;  bat  the  words  "five  thousand  dollars"  are  as 
plain  as  any  in  it,  and  could  not  well  be  mistaken  for  "five  hundred." 
And,  first,  was  Parkhurst  mistaken  about  the  indebtedness  to  Hos« 
ford ;  and  was  he  induced  to  part  with  his  land  upon  a  false  impres- 
sion in  that  respect?  There  is  no  doubt  but  Parkhurst  thought  he 
owed  Hosford  $250,  and  I  think  the  discharge  of  this  obligation  was 
a  controlling  circumstance  in  the  disposition  of  his  property  to  the 
latter.  Upon  the  evidence,  minus  Parkhurst's  admission,  however, 
I  am  of  the  opinion  that  the  indebtedness  is  not  proven ;  and  that 
the  attempt  to  do  so  is  very  unsatisfactory,  and  calculated  to  cast 
suspicion  upon  the  whole  transaction. 

In  the  spring  of  1883  the  plaintiff  C.  T.  Parkhurst  came  to  Oregon 
to  look  after  this  matter  for  himself  and  co-plaintiffs.  They  had  lost 
sight  of  the  deceased,  and  do  not  appear  to  have  known  anything  of 
his  death  or  the  disposition  of  his  property  until  1881.  Parkhurst 
visited  the  defendant  Hosford  at  his  house  twice  in  the  month  of 
April,  1883,  with  a  view  of  a  settlement.  According  to  Parkhurst's 
testimony,  Hosford  first  told  him  that  the  deceased  owed  him  $800, 
and  that  he  bought  the  property  for  $600,  having  done  so  to  get  what 
he  owed  him,  but  on  looking  at  the  deed  admitted  he  only  paid  $400. 
Hosford  also  produced  the  letter  from  the  deceased,  and  read  it  to 
the  witness  as  if  the  latter  had  said  the  place  was  worth  only  $500 
instead  of  $5,000,  and  his  wife,  who  was  present,  read  it  the  same 
way.  Hosford  said  this  $800  was  for  money  loaned  to  the  deceased 
to  live  on,  and  $250  he  had  to  pay  as  security  on  a  bond  to  get  the 
deceased  out  of  jail,  and  money  he  had  to  pay  the  sheriff  for  expenses. 
At  the  second  interview,  Hugh  V.  Matthews  was  present  with  Park- 
hurst, and  he  testifies  that  on  that  occasion  the  latter  taxed  Hosford 
with  having,  read  the  letter  to  him  on  the  former  interview  wrongly 
in  respect  to  the  phrase  "five  thousand  dollars,"  and  Hosford  did  not 
deny  it.  Both  testify  that  he  admitted  that  the  deceased  was  a  weak- 
minded  man  and  sometimes  insane  on  the  subject  of  religion,  but 
claimed  that  he  was  all  right  at  the  time  of  the  sale  and  conveyance 
of  the  land.  In  his  testimony  Hosford  denies  having  read  the  letter 
wrongly  in  respect  to  the  value  of  the  land,  or  that  he  told  the  plain- 
tiff he  went  security  for  the  deceased,  and  had  to  pay  $250  on  that 
account  or  to  get  him  out  of  jail,  but  stated  that  he  was  indebted  to 
him  in  the  sum  of  $250  for  small  amounts  of  money  loaned  to  him 
at  one  time  and  another,  he  could  not  say  when,  and  for  $172  or  $72 
advanced  to  Mr.  Holman,  sheriff  of  the  county,  when  deceased  was 
under  arrest,  to  enable  him  to  go  east  of  the  mountains,  and  that  he 
never  kept  any  memorandum  of  these  transactions,  or  took  any  ob- 
ligation or  acknowledgment  from  the  deceased  on  account  of  them. 
In  his  answer  Hosford  states  that  this  sum  of  $172.  or  $72  was  ad- 
vanced by  him  to  some  one,  presumably  the  sheriff,  at  the  request  of 
Parkhurst,  as  he  understood,  to  procure  his  discharge  from  imprison- 
ment.    But  it  does  not  appear  that  he  had  any  personal  oommuuica'* 
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tion  with  Parkharst  from  sometime  before  the  latter*8  arrest  until  the 
fall  of  1862,  but  rather  the  contrary. 

There  is  no  evidence  that  there  ever  was  any  breach  of  the  bond 
given  by  Parkhurst  to  keep  the  peaoe>  and  the  contrary  is  the  rea- 
sonable inference  from  all  the  facts ;  and  therefore  it  is  qnite  certain 
that  Hosford  never  was  called  upon  to  pay  the  penalty  of  it.  And 
if  he  ever  deposited  any  money  in  lieu  of  such  bond,  as  was  sugf^ested 
on  the  argument  that  he  might  have  done,  it  was  not  forfeited  either, 
for  the  same  reason,  and,  in  the  due  course  of  proceedings,  must 
have  been  returned  to  him  within  six  months, — the  limit  for  which 
a  security  to  keep  the  peace  could  then  have  been  required.  Or. 
Code,  1854-55,  p.  242.  True,4he  magistrate  who  took  this  security 
might  also  have  required  Parkhurst  to  pay  the  costs  of  the  examina* 
tion,  and,  in  default  thereof,  have  committed  him,  (Or.  Code,  1854-55, 
p.  243;)  and  the  defendant  Hosford  might  have  furnished  the  money 
for  that  purpose  and  thereby  procured  his  discharge  from  imprison- 
ment, as  he  alleges  in  his  answer  he  did.  Bat  there  is  no  evidence 
of  anything  of  this  kind,  nor  is  there  any  claim  or  suggestion  to  that 
effect  in  the  argument  or  brief  of  counsel.  Besides,  Hosford  has  de- 
liberately testified  that  he  gave  the  money  to  the  sheriff  at  the  re- 
quest of  Parkhurst,  as  he  understood,  not  to  procure  the  discharge  of 
the  latter  from  imprisonment,  but  to  enable  him  to  go  to  the  mines. 
Neither  does  it  appear  reasonable  that  Hosford  would  advance  money 
to  a  third  person  for  Parkhurst  without  any  written  request  or  com- 
munication from  the  latter,  for  such  an  indefinite  purpose  as  either 
to  get  him  out  of  jail  or  to  enable  him  to  go  to  the  mines,  without 
taking  a  receipt  or  some  written  evidence  of  the  fact;  and  it  is  also 
improbable  that  he  would  furnish  money  for  such  a  purpose  under 
such  circumstances  and  make  no  memorandum  of  it,  nor  be  able  to 
now  state  the  amounts  any  more  definitely  than  that  it  was  either 
$172  or  $72. 

The  prayer  of  the  bill  is  that  the  conveyance  to  Hosford  be  declared 
null  and  void  and  of  no  effect,  or  that  he  and  his  grantee,  Schindler, 
be  required  to  convey  the  premises  to  the  plaintiffs.  If  Parkhurst, 
at  the  date  of  the  conveyance  to  Hosford,  was  a  lunatic,  a  person  gen- 
erally insane, — incapable  of  understanding  and  acting  intelligently  in 
the  ordinary  affairs  of  life, — his  deed  is  not  only  voidable,  but  void. 
This  point  is  now  settled  for  this  court  by  the  decision  of  the  su- 
preme court  in  Dexter  v.  Hall,  15  Wall.  9.  A  number  of  witnesses 
have  testified  pro  and  eon  on  the  question  of  Parkhurst's  insanity, 
but  none  of  them  are  medical  experts,  and  the  evidence  is  objected  to 
by  the  defendants  on  that  ground.  The  witnesses  knew  Parkhurst  in 
his  life-time,  more  or  less  intimately,  and,  having  stated  their  rela- 
tions with  him  and  means  of  knowledge,  expressed  their  opinion  as 
to  his  sanity.  The  Oregon  Code  of  Civil  Procedure  (section  696,  sub. 
10)  permits  an  intimate  acquaintance  to  testify  as  to  the  sanity  of  a 
person,  the  reason  of  the  opinion  being  given.     But  the  admissibil- 
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itj  of  evidence  in  the  national  courts  in  equity  and  admiralty  cases 
is  not  governed  by  the  law  of  the  state,  but  by  the  general  rules  of 
evidence  as  established  by  the  decisions  of  the  courts  and  defined  by 
approved  authors  and  commentators.  Neither  section  868  of  the 
Bevised  Statutes,  regulating  the  competency  of  witnesses  in  the  na- 
tional courts,  nor  section  914,  prescribing  the  law  of  procedure  and 
practice  in  civil  actions  at  common  law  therein,  touch  the  question* 

The  question  of  the  admissibility  of  the  opinion  of  a  non-profes- 
sional witness  upon  an  issue  of  insanity  came  before  the  supreme 
court  lately  in  the  case  of  Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop, 
111  n.  S.  612,  S.  G.  4  Sup.  Ct.  Bep.  533,  when  it  was  held  admissi- 
ble. In  delivering  the  opinion  of  the  court  Mr.  Justice  Hablan  said: 
"Whether  an  individual  is  insane  is  not  always  best  solved  by  ab- 
struse metaphysical  speculations,  expressed  in  the  technical  language 
of  medical  science.  The  common  sense,  and,  we  may  add,  the  nat- 
ural instincts  of  mankind,  reject  the  supposition  that  only  experts 
can  approximate  certainty  upon  such  a  subject."  And  the  "judg- 
ment" of  a  non-professional  witness,  he  adds,  "based  upon  personal 
knowledge  of  the  circumstances  involved  in  such  an  inquiry,  certainly 
is  of  value,  because  the  natural  and  ordinary  operations  of  the  hu- 
man intellect,  and  the  appearance  and  conduct  of  insane  persons,  as 
contrasted  with  the  appearance  and  conduct  of  persons  of  sound 
mind,  are  more  or  less  understood  and  recognized  by  every  one  of  or- 
dinary intelligence  who  comes  in  contact  with  his  species."  It  is 
not  suggested  in  the  opinion  that  any  particular  degree  of  intimacy 
should  have  existed  between  the  witness  and  the  person  whose  san- 
ity is  the  subject  of  inquiry,  but  that  the  weight  to  be  given  to  the 
witness'  opinion  mast  depend  upon  the  intelligence  manifested  by  him 
on  his  examination,  "and  upon  his  opportunities  to  ascertain  all  the 
circumstances  that  should  properly  atfect  any  conclusion  reached," 
as  well  as  the  degl*ee  and  character  of  the  insanity. 

Upon  the  issue  of  insanity,  the  burden  of  proof  is  on  the  plaintiffs. 
The  law  presumes  that  Parkhurst  was  sane,  and  capable  of  disposing 
of  his  property  in  any  way  he  chose.  Hall  v.  Unger,  4  Sawy.  680. 
His  commitment  to  the  insane  asylum  by  the  county  judge  of  Polk 
county  in.  August,  1864,  as  an  "indigent  insane"  person,  is  prima 
facie  evidence  of  bis  general  insanity  at  that  time,  and  so  long  there- 
after as  he  was  confined  in  the  asylum  in  pursuance  of  the  same. 
But  how  far,  if  at  all,  the  result  of  this  inquiry  affects  the  question 
of  Parkhurst *s  insanity  in  February,  1864,  depends  on  circumstances. 
So  far  as  it  indicates  an  habitual  and  chronic  lunacy,  which,  in  its  nat- 
ure was  likely  to  have  existed  for  some  considerable  time  prior  thereto, 
it  tends  to  show  unsoundness  of  mind  in  1864.  Dr.  J.  R.  Sites,  the 
physician  who  examined  the  deceased  on  the  inquiry  before  the  county 
judge,  and  on  whose  certificate  he  was  committed  to  the  asylum,  states 
therein  that  "the  supposed  cause"  of  his  insanity  was  "religious  en- 
thusiasm and  self-abuse."  But  the  evidence  is  not  satisfactory  to 
v.2lF,no.l3— 53 
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my  mind  that  Parkharst  was  generally  insane — non  compos  mentis — 
in  February^  1864,  or  prior  thereto,  so  that  he  was  incapable  of  mak- 
ing Si  contract.  At  the  same  time,  it  is  manifest  that  he  was  drift- 
ing that  way,  or  sinking  in  the  scale  of  sanity  from  the  time  of  his 
arrest  in  1860,  and  it  is  probable  that  that  fact,  with  the  attendant 
circumstamces,  did  much  to  impair  his  mental  eqoilibriam.  Two  de- 
lusions or  manias  followed  this  event,  and  were  largely  consequences 
of  it:  one,' that  a  mob  in  Polk  county  purposed  to  do  him  bodily 
harm,  and  another,  that  Hosford  had  in  some  way  incurred  an  ex- 
pense or  charge  of  $250  in  getting  him  out  of  the  clutches  of  the  law. 
It  is  not  proved  that  Hosford  intentionally  caused,  or  directly  pro- 
moted or  encouraged,  these  delusions,  although  there  are  some  cir- 
cumstances in  the  case  calculated  to  excite  suspicion  that  he  did. 
For  instance,  at  the  time  of  the  purchase  of  the  premises,  he  under- 
took to  make  Parkhurst  believe  that  he  owed  him  interest  on  the  $250 
at  the  rate  of  2  per  centum  per  month  for  about  five  years,  which 
would  have  amounted  to  $300,  and  swallowed  up,  twice  over,  the  small 
sum  in  money  which  Parkhurst  was  expecting  to  receive  for  his  pres- 
ent necessities ;  and  this,  too,  in  the  face  of  the  fact  that  by  his  own 
admission  there  was  no  contract  to  pay  interest,  and  when  he  must 
have  known  that  by  the  act  of  October  16,  1862,  (Or.  Laws,  623,) 
then  in  force,  that  only  10  per  centum  per  annum  could  be  recovered 
in  any  case  where  there  was  no  contract  to  pay  more,  and  then  only 
for  12  per  centum  per  annum,  and  that  prior  to  that  time  there  was 
no  law  regulating  interest  in  the  state,  and  that  none  was  recover- 
able, except  where  there  was  a  special  contract  to  that  effect.  And 
poor  old  Parkhurst  does  not  seem  to  have  known  enough  to  dispute 
directly  this  unconscionable  claim,  but,  prompted  by  his  necessities, 
he  pushed  it  one  side,  insisting  that,  however  that  might  be,  his  prop- 
osition was  that  he  would  take  $150  over  and  above  what  he  owed 
Hosford,  be  that  more  or  less,  which  sum  was  finally  paid  him  in 
greenbacks  at  $20  more  than  their  market  value. 

But  while  it  is  not  proven  that  Hosford  is  responsible  for  the  de- 
lusions under  which  Parkhurst  labored,  it  does  satisfactorily  appear 
that  he  took  advantage  of  them  to  purchase  the  premises  for  a  grossly 
inadequate  price  from  a  man  who  had  long  confided  in  him,  and 
whom  he  knew  to  be  much  in  want  and  generally  weak  in  mind. 
This  being  the  case,  the  sale  and  conveyance  to  Hosford  was  inequi- 
table, fraudulent,  and  unjust,  (Scovill  v.  Barney,  4  Or.  291;  Holmes 
V.  Holmesy  1  Sawy.  103;  2  Pom.  Eq.  Jur.  §  928 ;)  and,  so  far  as  he  is 
concerned,  he  must  be  treated  as  trustee  for  the  heirs.  The  defend- 
ant Schindler  is  a  bona  fide  purchaser  for  a  valuable  consideration, 
unless  it  appears  that  he  had  notice  of  the  plaintiff's  equity  at  the 
time  he  made  the  purchase,  or  information  thereof  sufficient  to  put 
him  on  inquiry  whereby  he  might  have  ascertained  the  fact.  The 
only  evidence  upon  this  point  is  the  testimony  of  M.  Groisan,  a  6er- 
man^  who  appears  to  have  lived  in  the  neighborhood  from  about  1876. 
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He  testifies  that  about  the  time  Sohindler  was  negotiating  for  the 
purchase  of  this  land  he  told  him,  sabstantially,  that  there  would  be 
trouble  about  it  some  day;  that  the  general  talk  was  that  Hosford 
had  gotten  the  land  unjustly  from  a  crazy  man.  This  is  denied  by 
Schindler  in  a  general  way,  to  the  effect  that  he  had  never  heard  any- 
thing  against  Hosford's  title;  and  from  the  fact  that  he  is  a  German 
and  does  not  speak.  English,  and  appears  to  have  been  poorly  inter- 
preted, his  testimony  is  general,  vague,  and  indefinite.  But,  admit- 
ting that  Croisan  told  him  what  he  said  he  did,  it  is  not  sufficient  to 
charge  him  whith  either  "^notice"  or  ''knowledge"  of  the  plaintiff's 
equity,  or  the  invalidity  of  Hosford's  title.  It  did  not  constitute  "no- 
tice," because  Croisan  was  a  mere  Btranger  to  the  property  and  the 
parties,  and  in  no  way  interested  in  the  transaction.  2  Pom.  Eq. 
Jur.  602;  Hardy  v.  Harbin,  1  Sawy.  203.  It  did  not  impart  "knowl- 
edge" of  the  plaintiffs'  equity  to  Schindler,  because  Croisan  knew 
nothing  about  the  matter,  and  did  not  profess  to.  He  only  repeated 
what  he  said  was  rumored  in  the  neighborhood, — that  Hosford  had 
obtained  the  property  of  a, crazy  man,  unjustly,  some  16  or  more 
years  before.  Neither  was  it  sufficient  "information"  to  put  Schindler 
on  inquiry.  It  furnishes  him  no  clue  or  guide  to  an  investigation  of 
the  matter,  and  pointed  to  no  person  or  place  where  information  could 
be  obtained. 

If  a  person  about  to  purchase  an  interest  in  real  property  obtains 
or  receives  information  tending  to  show  the  existence  of  a  prior  ad- 
verse right  to  such  interest,  which  information,  considering  its  char« 
acter  and  source,  is  sufficient  to  put  a  prudent  man  on  inquiry,  which 
inquiry,  if  prosecuted  with  reasonable  diligence,  would  lead  to  a  dis- 
covery of  fiuch  prior  adverse  interest,  then  the  reasonable  inference 
is  that  he  acquired  such  knowledge  and  had  actual  notice  thereof. 
And  if  such  person  negligently,  or  for  the  purpose  of  keeping  himself 
in  ignorance,  fail  to  make  such  inquiry,  he  is  nevertheless  chargeable 
with  "notice"  of  the  facts  he  might  thereby  have  ascertained.  But 
such  person  is  not  affected  by  mere  rumors,  hearsay  statements,  vague 
suggestions,  surmises,  and  the  like,  concerning  the  existence  of  such 
prior  adverse  interest.  The  information  must  be  credible  in  its  char- 
acter and  source,  and  sufficiently  circumstantial  to  furnish  him  with 
a  palpable  clue  or  guide  by  means  of  which  he  may  investigate  the 
matter  and  ascertain  the  truth.  1  Story,  Eq.  Jur.  §  400a;  2  Pom. 
Eq.  Jur.  §  597.  In  1881  Schindler  had  no  means  of  ascertaining 
whether  Parkhurst  was  insane  or  not  in  1864.  The  information 
which  Croisan  says  he  gave  him  on  the  subject  amounted  to  nothing. 
Even  after  this  thorough  investigation  of  the  subject  with  the  aid 
of  the  process  of  this  court,  and  the  diligence  and  astuteness  of  learned 
and  industrious  counsel,  this  court  is  unable  to  say  that  Parkhurst 
was  generally  insane  at  the  date  of  his  conveyance  to  Hosford,  and 
that,  therefore,  the  same  is  ipso  facto  void  and  of  none  effect. 

I  find  that  the  defendant  Schindler  is  a  purchaser  in  good  faith 
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and  for  a  valuable  consideratioD,  without  notice  or  information  of 
the  prior  equity  of  the  plaintiffs,  and  therefore  the  bill  as  to  him  must 
be  dismissed,  with  costs.  As  to  the  defendant  Hosford,  a  decree  will 
be  entered  that  within  30  days  he  convey  to  the  plaintiffs  by  a  good 
and  sufficient  deed,  with  a  warranty  against  his  own  acts,  that  por* 
tion  of  the  Parkhurst  donation  not  heretofore  conveyed  by  him  to  the 
defendant  Schindler,  and  that  he  also  pay  to  the  plaintiff  a  som  of 
money  equal  to  the  price  received  by  him  from  said  Schindler  for  the 
remainder  of  said  donation,  to-wit,  the  sum  of  $1,804.85,  together 
with  $457.22,  the  legal  interest  thereon,  from  the  date  of  the  sale  to 
Schindler,  to-wit,  August  29, 1881,  in  all  the  sum  of  $2,262.07,  and 
that  in  default  of  said  payment  within  30  days  the  plaintiffs  have 
execution  therefor.  The  bill  also  prays  for  an  account  of  the  rents 
and  profits;  but  the  matter  was  not  pressed  on  the  argument,  and  I 
have  concluded  on  the  evidence  that  the  amount  paid  Parkhurst,  with 
that  expended  in  taxes,  repairs,  and  improvements,  is  sufficient  to 
offset  the  claim  for  rents  and  profits. 


Sanders  v.  Barlow  and  others. 
[CHrcuU  Courts  2>.  Vdhrado.    October  14, 1884.) 

1.  Chattel  Moktgaoe  —  Validity  of,  when  Unbbcorded,  as  against  Gsnbsaa 

Creditors  of  an  Estate. 

A  mortgage  which  is  good  against  the  deceased  is  also  good  against  his  ad- 
ministrator and  the  creditors.  The  rule  as  laid  down  in  the  case  of  Stewart  t. 
Plait,  101  U.  8.  731,  governs. 

2.  Same  —  Effect  of  Written  Guaranty  of  One  Mortoageb  to  Another. 

Where  two  mortgagees  stand  on  equal  footing,  and  are  to  be  paid  out  of  the 
same  fund,  the  promise  in  writing  of  one  mortgagee  that  he  will  see  the  other 
paid,  postpones  the  mortgage  of  tne  former  and  gives  prioritj  to  the  latter. 
8.  Statute  of  Frauds  —  Consideration  need  not  re  Expressed— Forrbar- 
ANCE  A  Consideration. 

Under  the  statute  of  frauds,  where  a  promise  in  writing  is  made  to  pay  what* 
ever  one  party  owes  another,  it  is  binding,  though  no  consideration  be  expressed. 
Forbearance  to  enforce  a  debt  is  sufficient  consideration  moving  to  such  a 
promise. 

In  Equity. 

Wellsy  Smith  <t  Macon,  for  complainant. 

H.  G.  Dillon,  for  defendants. 

Before  Brewer  and  Hallbtt,  JJ. 

Hallett,  J.,  (oraUy.)  A  bill  has  been  filed  by  Minnie  Sanders 
against  James  H.  Barlow  and  others,  to  enforce  a  lien  on  a  certain 
^nnd  in  the  hands  of  the  sarviving  partner  and  administrator  of 
Samuel  M.  Sanders,  deceased,  arising  from  a  chattel  mortgage  given 
by  Sanders,  in  his  life-time,  to  one  F.  H.  Mather,  and  by  said  Mather 
assigned  to  the  plaintiff.    The  plaintiff  was  the  wife  of  said  S.  M.  San- 
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ders.  This  mortgage  was  execated  to  M.  Mather  on  the  twenty-sixth 
day  of  April,  ISSO,  to  secure  a  loan,  as  it  is  said,  of  the  wife's  money 
to  her  husband*  Mr.  Sanders  was  in  partnership  with  Mr.  Aax  in 
keeping  a  livery-stable,  and  the  mortgage  was  given  upon  his  inter- 
est in  that  business.  Four  days  later,  on  the  first  of  May,  Mr.  San- 
ders gave  another  mortgage  to  William  S.  Jackson  on  the  same  prop- 
erty, to  secure  a  loan  previously  made  by  Jackson  to  him.  The 
plaintiff's  mortgage  was  not  recorded  imtil  after  Mr.  Sanders'  death. 
Mr.  Jackson's  mortgage  was  never  recorded.  The  bill  is  against 
Barlow,  Sanders'  administrator;  Aux,  the  surviving  partner;  Minnie 
Bell  and  Bessie  Elizabeth  Sanders,  children  of  Mr.  Sanders;  and 
Jackson,  the  other  mortgagee.  Some  question  was  made  upon  the 
original  bill,  by  demurrer  thereto,  before  Mr.  Jackson  w&s  made  a 
party  to  the  suit,  as  to  the  effect  of  this  mortgage;  whether  it  could 
be  asserted  against  the  rights  of  the  general  creditors  of  the  estate, 
not  having  been  put  on  record  during  the  life-time  of  Mr.  Sanders, 
nor  until  after  the  debt  from  him  to  the  plaintiff  had  become  due. 
It  should  be  remarked,  also,  while  the  plaintiff's  debt  was  overdue 
a  month  or  more  at  the  time  of  Mr.  Sanders'  death,  and  before  the 
mortgage  was  recorded,  some  part  of  Mr.  Jackson's  debt  had  also 
become  due  prior  to  that  time,  but  not  the  whole  of  it,  I  believe. 
Upon  that  question,  as  to  the  validity  of  the  mortgage  against  the 
general  creditors  of  the  estate  upon  demurrer  to  the  original  bill,  it 
was  thought  that  the  case  of  Stewart  v.  Piatt,  101  U.  8.  781,  would 
control;  and  according  to  the  doctrine  of  that  case,  the  mortgage,  be- 
ing good  against  the  deceased,  was  good  also  against  his  adminis- 
trator and  the  creditors.  This  point  was  raised  again  here  in  argu- 
ment on  the  final  hearing,  but  it  is  not  considered  necessary  to  go 
over  the  authorities  again  on  this  subject.  Undoubtedly  a  different 
rule  is  laid  down  in  some  cases  in  the  supreme  court,  and  certainly 
it  is  in  some  of  the  courts  of  the  states.  But  this  is  the  latest  case, 
and  we  are  to  follow  the  last  one,  whatever  it  may  be. 

Upon  this  hearing  another  question  has  arisen  between  these  mort- 
gagees. Assuming  the  general  rule  that  the  first  in  time  shall  be 
the  first  in  right,  and  that  these  mortgages  stand  upon  an  equal  foot- 
ing otherwise,  the  question  has  arisen  as  to  whether  a  certain  paper, 
executed  by  Mrs.  Sanders  during  her  husband's  last  illness,  shall  be 
sufficient  to  give  priority  to  Mr.  Jackson's  mortgage.  This  letter 
bears  date  September  29, 1880,  and  is  addressed  to  William  S.  Jack- 
son, and  is  as  follows : 

'^Deab  Sib:  Mr.  Sanders  is  too  sick  to  attend  to  business,  and  I  wish  to  say 
that  I  will  be  responsible  for  whatever  he  owes  you  or  the  £1  Paso  County 
Bank,  and  see  that  the  same  is  paid. 

[Signed)  "Mrs.  S.  M.  Sanders." 

As  to  the  circumstances  under  which  this  paper  was  given,  it  seems 
from  the  testimony  of  Mr.  Barlow  and  Mr.  Jackson,  who  are  the  only 
ones  who  speak  of  it,  that  Mrs.  Sanders  came  to  the  bank,  in  which 
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Mr.  Jackson  is  interested,  and  expressed  a  desire  to  see. Mr.  7ackson 
-with  reference  to  the  indebtedness  of  Mr.  Sanders  to  the  bank*  Mr. 
Jackson  was  informed  of  this  soon  afterwards,  within  an  hoar  or  so 
perhaps,  when  he  came  to  the  bank,  but  he  was  not  in  jnst  at  the 
moment  she  called.  Upon  receiving  this  information  from  Mr.  Bar- 
low, Mr.  Jackson  said  that  he  woald  be  satisfied  if  Mrs.  Sanders  would 
give  her  written  obligation  to  become  responsible  for  the  money  doe 
to  him.  Mr.  Barlow  proceeded  to  his  own  house,  where  he  soon  after 
met  Mrs.  Sanders.  It  seems  there  was  some  understanding  between 
them  that  they  should  meet  there,  and  she  was  informed  of  Mr.  Jack- 
son's wishes  in  the  premises  when  she  wrote  this  note.  Whether  it 
was  in  consequence  of  any  step  taken  by  Mr.  Jackson  towards  fore- 
closing the  mortgage,  or  taking  possession  of  the  property  with  the 
view  to  secure  his  claim  and  collect  his  debt,  does  not  appear,  except 
that  Mr.  Jackson  states  that  he  was  about  to  proceed  in  that  way. 
And  Mr.  Barlow  also  says  that  Mr.  Jackson  was  moving  in  the  mat- 
ter. So  far  as  Mrs.  Sanders'  action  in  the  premises  is  concerned,  it 
would  seem  that  she  was  acting  by  her  husband's  request ;  that  he 
had  become  anxious  in  the  matter.     This  is  Mr.  Barlow's  testimony : 

^I  know  that  Mrs.  Sanders  sent  word  to  the  bank  to  see  Mr.  Jackson  and 
myself  in  regard  to  the  amount  that  Mr.  Sanders  owed  Mr.  Jackson,  and 
would  like  to  see  one  of  us,  and  I  went  to  see  Mrs.  Sanders,  who  was  then  at 
my  house,  and  she  stated  to  me  that  Mr.  Sanders  was  very  nervous  over  his 
Indebtedness  to  Mr.  Jackson,  and  that  every  one  coming  in  he  would  inquire 
if  that  wad  Mr.  Jackson.  She  stated  to  me  that  she  would  see  this  indebted- 
ness paid;  that  she  had  ample  means  to  make  it  good.  She  then  asked  me  to 
see  Mr.  Jackson,  and  see  what  would  be  satisfactory.  Mr.  Jackson's  mort- 
gage was  then  due,  and  he  was  moving  to  take  possession  of  the  property, 
or  get  a  new  mortgage  to  secure  it,  and  Mrs.  Sanders  said  her  husband  was 
too  sick  to  attend  to  business.  I  then  saw  Mr.  Jackson,  and  he  said  that  if 
Mrs.  Sanders  would  write  him  to  that  effect,  in  writing,  that  he  would  be 
content.  I  told  Mrs.  Sanders  what  Mr.  Jackson  said,  and  she  said  that  that 
was  what  she  wanted  to  do,  and  did  write  a  letter  to  that  effect,  saying  she 
would  see  the  claim  paid.*' 

Mr.  Jackson  said : 

"After  she  had  first  sent  me  word  that  I  could  not  see  Mr.  Sanders  because 
he  was  too  sick,  but  that  she  would  see  me  paid,  I  then  asked  Mr.  Barlow  to 
have  her  put  it  in  writing,  which  she  did.  She  was  the  first  one  who  sug- 
gested that  she  would  see  me  paid;  otherwise,  I  should  proceed  to  take  posses- 
sion of  the  property  under  my  chattel  mortgage." 

The  plaintiff  was  not  examined  upon  this  question  as  to  the  cir- 
cumstances under  which  this  paper  was  given,  and  so  there  is  noth- 
ing in  the  record  on  the  subject  except  the  statement  of  these  two 
witnesses.  Now,  if  this  is  to  be  regarded  as  a  valid  agreement,  made 
upon  sufficient  consideration, — a  forbearance  by  Jackson  to  sue,  or  to 
press  his  claim  against  the  personal  property, — it  seems  to  me  that 
the  effect  of  it  would  be  to  postpone  the  plaintiff's  mortgage  to  that 
of  the  defendant  Jackson;  because,  if  two  persons  have  a  claim  upon 
the  same  fund  in  respect  to  demands  of  equal  dignity,  and  one  of 
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them  is  liable  to  the  other  for  the  payment  of  the  same  demand,  I 
should  say  that  he  who  is  liable  for  the  ultimate  payment  of  the 
money  would  be  postponed  to  the  other.  At  the  argument  I  sug- 
gested that  there  would  be  some  difficulty  about  this  writing,  and 
counsel  said  that  if  so  it  must  be  as  an  estoppel  on  the  part  of  this 
woman  to  assert  any  claim  under  her  mortgage;  and  it  seemed  to 
me  so  then.  But  upon  looking  at  the  matter  more  closely,  consider- 
ing the  fact  that  she  does  not  seek  to  avoid  her  promise  in  any  way,^ 
that  there  is  nothing  to  show  that  she  then  knew  of  the  Jackson 
mortgage,  or  had  any  knowledge  of  it,  and  consequently  she  could 
not  know  that  she  was  postponing  this  demand  upon  that  property, 
I  should  say  that  it  lacks  the  essential  elements  of  an  estoppel.  In 
so  far  as  Jackson  may  have  been  misled  to  his  prejudice  by  her 
promise  to  pay,  there  may  be  one  element  of  estoppel,  but  the  others 
seem  to  be  wanting.  Aside  from  any  question  of  estoppel,  assuming 
that  there  is  nothing  in  the  nature  of  deceit  in  any  of  these  transac- 
tions, if  there  be  a  valid  promise  from  the  plaintiff  to  the  defendant 
Jackson  to  pay  his  debt,  it  must  be  that  he  has  a  prior  right  to  re-, 
cover  from  this  fund.  It  is  said  that  the  fund  is  hardly  sufficient  to 
pay  one  of  these  parties,  not  both.  If  that  be  true,  there  cannot  be 
much  propriety  in  allowing  her  to  take  the  fund  in  the  first  instance, 
to  be  subject  to  another  action  upon  this  agreement,  on  the  part  of 
Jackson,  to  recover  it.  But  in  that  respect  the  agreement  is  not  well 
pleaded  in  the  answer.  First,  it  occurred  to  me  that  it  might,  per- 
haps, be  necessary  for  Mr.  Jackson  to  file  a  cross-bill  to  assert  his 
claim  to  the  fund.  But  of  that  I  have  some  doubt.  It  would  seem 
to  be  sufficient  for  him  and  the  others  to  rely  upon  any  valid  claim 
that  they  may  have  to  the  fund,  without  seeking  to  assert  here  such 
a  right  to  it  as  can  be  given  by  decree;  and  as  to  his  ability  to  assert 
such  a  demand  in  this  court  against  the  surviving  partner  and  the 
administrator,  who  are  citizens  of  this  state,  as  well  as  against  the 
plaintiff,  who  is  a  citizen  of  another  state,  there  may  be  some  doubt. 
I  do  not  see  before  me  the  joint  answer  of  the  defendants  which  was 
filed  to  the  amended  bill,  but  in  that  answer  there  is  some  mention 
of  this  paper, — -a  very  slight  one;  but  it  is  not  sufficiently  pleaded  to 
establish  it  as  a  valid  agreement  between  the  parties.  Of  course,  to 
make  it  such,  it  must  be  shown  to  have  been  given  upon  good  consid- 
eration, and  as  a  guaranty  of  the  debt  of  another,  and  the  facts  in 
relation  to  it  must  be  set  up.  There  may  be  also  some  question  as 
to  whether  the  agreement  is  sufficient  under  the  statute  of  frauds,  as 
not  expressing  a  consideration.  But  to  that  I  have  not  given  much 
attention,  except  to  notice  that  in  this  clause  of  the  statute  of  frauds 
there  is  nothing  said  as  to  the  consideration,  while  in  other  clauses 
of  the  same  statute  it  is  provided  that  the  consideration  shall  be  ex- 
pressed in  the  agreement;  and  I  observe  that  in  two  cases  in  the  su- 
preme court  of  the  United  States  such  agreements  were  upheld,  al- 
though the  consideration  was  not  expressed  in  them.    But  upon  the 
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oonstraotion  given  to  the  statutes  of  frauds  in  the  states  trom  which 
they  were  removed, — ^that  is,  from  Virginia  and  New  York, — they  are 
early  oasee;  one  in  6  Granch,  I  believe,  and  the  other  in  1  Pet.  It 
seems  the  supreme  court  of  the  United  States  follows  the  construc- 
tion given  in  the  courts  of  the  state,  and  I  am  not  aware  that  this 
question  has  been  ruled  on  in  the  supreme  court  of  this  state.  But 
I  have  arrived  at  the  conclusion  that  to  establish  the  ultimate  rights 
of  these  parties,  and  prevent  further  controversy  in  respect  to  the 
matters  involved,  the  defendant  should  be  allowed  to  set  up  this 
agreement  in  their  answer  in  a  manner  to  establish  it,  if  that  can  be 
done;  and  upon  that  the  plaintiflf  may,  if  she  sees  proper,  have  an 
opportunity  to  give  her  testimony  in  respect  to  it;  and  the  other  par- 
ties can  give  further  testimony  upon  that  issue  if  they  see  proper. 
That  I  regard  as  now  the  only  question  in  the  case.  If  that  should 
be  determined  for  the  plaintiff,  she  would  be  entitled  to  a  decree;  if 
against  her,  of  course  the  bill  must  be  dismissed. 

Brbweb,  J.  In  the  case  of  Sanders  v.  Barlow  the  facts  are  these : 
Mr.  Sanders,  in  his  life-time,  executed  two  chattel  mortgages — one  to 
the  father  of  his  wife,  and  one,  a  few  days  later,  to  Mr.  Jackson; 
that  to  the  father  of  his  wife  being  transferred  by  him  to  Mrs.  San- 
ders. Neither  mortgage  was  placed  on  record  or  on  file  prior  to  the 
death  of  Mr.  Sanders,  yet,  for  the  purposes  of  this  case,  both  must 
be  taken  to  have  been  given  for  value,  and  to  have  been  valid  as 
against  the  mortgagor  and  those  claiming  under  him.  Pending  the 
last  sickness  of  Mr.  Sanders,  and  after  the  Jackson  mortgage  became 
due,  Mrs.  Sanders  executed  this  paper.  It  it  addressed  to  Mr.  Jack- 
son, and  reads  as  follows:  **Dea.b  Sib:  Mr.  Sanders  is  too  sick  to 
attend  to  business,  and  I  wish  to  say  that  I  will  be  responsible  for 
whatever  he  owes  you  and  the  El  Paso  Co.  Bank,  and  will  see  that 
the  same  is  paid."  And  this  is  signed  by  her.  The  case  was  sub- 
mitted on  the  testimony  then  taken  to  my  brother  Hallett,  at  the  last 
term,  I  believe,  who,  finding  both  mortgages  to  be  valid  as  against 
the  mortgagor  and  those  claiming  under  him,  said  that  in  reference 
to  this  paper  the  testimony  and  pleadings  were  not  sufficiently  full 
to  determine  whether  the  effect  of  this  instrument  was  to  subordinate 
the  claims  of  Mrs.  Sanders  to  this  of  Mr.  Jackson, — that  is,  to  post- 
pone her  mortgage  to  his, — and  therefore  directed  some  additional 
pleadings  to  be  filed,  and  gave  the  parties  leave  to  take  additional 
testimony  to  explain  the  circumstances  which  attended  the  making 
of  this  letter,  and  such  pleadings  were  filed  and  testimony  taken. 
Mrs.  Sanders  denies  ever  giving  the  letter;  but,  comparing  her  signa- 
ture to  the  deposition  with  the  signature  to  the  letter,  there  is  very 
little  reason  to  doubt  but  what  she  did  sign  the  letter.  Further  than 
that,  other  testimony  is  to  the  effect  that  she  did  execute  it,  and  it 
must  be  held  that  she  did  sign  and  send  it.  But,  denying  this,  she 
gives  no  explanation  of  the  circumstances  under  which  it  was  writ- 
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ten.  From  the  testimony  of  Mr.  Jackson  and  Mr.  Barlow  it  appears-7- 
and  in  some  measure  the  testimony  of  Mr.  Jackson  is  corroborated 
by  that  of  Mr.  Anx — that  Mr.  Jackson,  after  the  maturity  of  the  note 
secured  by  his  mortgage,  while  taking  no  legal  measures,  having 
commenced  no  suit,  yet  went  to  the  place  where  the  stock  mortgaged 
was,  and  took  an  inventory,  and  was  preparing  to  institute  proceed- 
ings. At  this  time  Mr.  Sanders  was  sick  with  what  proved  to  be  bis 
final  sickness,  and  Mrs.  Sanders  went  to  the  bank  to  see  Mr.  Jack- 
son, but  not  finding  him  in,  told  Mr.  Barlow  that  Mr.  Sanders  was 
very  much  worried  about  his  indebtedness  to  Mr.  Jackson;  that  he 
was  very  nervous,  and  if  any  one  called  at  the  house  he  at  once  asked 
if  it  was  Mr.  Jackson;  that  he  was  too  sick  to  attend  to  business,  and 
she  wanted  to  do  something  about  it.  He  told  her  he  would  see  Mr. 
Jackson  and  let  him  know.  In  this  interview  she  said  she  was  pos- 
sessed of  some  means,  and  that  whatever  Mr.  Banders  owed  to  Mr. 
Jackson  she  would  pay.  Mr.  Barlow  told  Mr.  Jackson  of  the  inter- 
view, and  he  said  it  was  all  right  if  she  would  sign  a  paper  or  letter 
to  that  effect.  He  went  to  her  and  told  her,  and  she  was  satisfied 
and  executed  this  paper,  and  Mr.  Jackson  desisted  from  all  further 
proceedings  or  effort  to  enforce  his  claim. 

Now,  the  question  is,  whether  the  effect  of  this  agreement  post- 
pones her  claim  to  his.  The  validity  of  such  an  instrument  under 
the  statute  of  frauds  has  been  carefully  argued  by  counsel.  It  has 
been  said  that  it  is  not  valid  under  such  statute  for  three  reasons : 
FirBt,  the  parties  did  not  specify  the  amount  of  the  promise,  but  it  is 
a  promise  to  pay  whatever  he  owes  you,  and  it  is  said  that  it  is  not 
valid  because  it  leaves  open  to  parol  testimony  the  amount  which 
the  party  promised  to  pay;  and,  secondly^  that  no  consideration  is 
expressed  in  the  letter;  and,  third,  that  there  was  no  consideration. 
^  Beversing  the  order  of  these  questions,  we  think  there  was  a  con- 
sideration. Forbearance  to  enforce  a  debt  is  a  consideration  for  a 
promise.  That  Mr.  Jackson  might  have  taken  legal  means  to  enforce 
his  right  is  unquestionable;  but  he  forbore,  and  the  act  of  forbear- 
ance is  consideration  for  a  promise. 

Secondly,  it  is  not  necessary  in  a  promise  of  this  kind  that  the  con- 
sideration should  be  named.  The  language  of  this  section  of  the 
statute  is,  "any  promise  must  be  in  writing;*'  not  any  agreement, 
as  in  some  other  portions,  and  as  to  which  there  have  been  wide  dif- 
ferences of  opinion  in  the  decisions  of  courts  for  many  years.  So 
far  as  the  first  question  is  concerned,  i.  e.,  as  to  the  failure  to  state 
the  sum  which  she  promised  to  pay,  my  own  judgment  is  that  even 
as  an  obligation  under  the  statute  of  frauds  the  contract  would  be 
good, — "whatever  can  be  made  certain  is  certain;**  that  whenever  a 
party  promises  to  pay  whatever  is  owed  by  one  to  another,  it  is  suffi- 
cient, although  no  sum  is  named.  Just  as  a  promise  by  one  party 
to  convey  all  the  real  estate  he  owns  in  a  county  is  good  as  a  con- 
tract, although  it  takes  testimony  to  prove  what  that  real  estate  is. 


Digitized  by 


Google 


842  FSDEBAL  BEPOBTEB. 

But  it  is  not  necessary  to  go  so  far  as  this  in  this  instance,  but  it  is 
only  necessary  to  say  that  this  is  an  agreement  which,  whether  good 
or  not  under  the  statute  of  frauds,  is  binding  so  far  as  to  postpone 
her  rights  to  his,  and  it  is  plain  to  me  that  her  claim  should  be  post- 
poned. 

This  is  an  equitable  action,  and  I  think  it  is  enough  to  hold  that, 
equitably,  she  is  bound  by  that  agreement.  Generally,  it  is  equitable 
that  a  party  perform  his  promises;  and  it  is  inequitable  that  he  be 
released  from  its  obligations  by  reason  of  any  mere  technicality. 
So,  it  is  equitable  that  she,  having  written  this  letter  and  made  these 
promises,  with  knowledge  of  what  it  imported,  cannot  now  be  per- 
mitted to  repudiate  it.  It  is  always  a  presumption  that  one  making 
a  promise  like  this  to  pay  an  indebtedness  knows  all  that  is  included 
in  that  promise.  But,  further,  we  have  the  testimony  of  Mr.  Bar- 
low that  she  did  know  of  the  debt  and  mortgage;  hence  no  question 
of  misunderstanding  or  mistake  arises,  and  equitably  she  is  bound  by 
this  promise. 

My  conclusion,  therefore,  is  that,  equitably,  she  is  bound  by  this  let- 
ter, and  that  thereby  she  postponed  her  rights  in  the  property  to  Mr. 
Jackson;  and  that,  in  accordance  with  the  conclusion  reached  by 
Judge  Hallett  in  a  prior  opinion,  the  bill  must  be  dismissed. 


Kelly  and  another  v.  Town  of  Milak. 
lOireuit  Court,  W.  D.  Tennusee.    October  22, 1884.) 

L  MuHioiPAL  Bonds— Railroad  Subsckiption— Tsitnesseb  Code,  \\  1142-1165 
— Acts  of  Tennbsbbe,  1871,  c.  50— Code  \  491a— Act  1872,  c  20— CoNSTrrii- 
TioK  of  Tennessee,  Abt.  2,  $  29. 

There  is  nothing  in  the  coastitation  of  Tennessee,  art.  2,  {  29,  or  the  act  of 
1871,  c,  60,  Code,  \  491a,  to  enforce  it.  nor  in  the  Code,  \\  1142-1165,  nor  in  the 
act  of  18?2,  e.  20,  to  authorize  municipalities  in  Tennessee  to  issue  bonds  in 
aid  of  a  railroad  enterprise,  either  directly  or  in  payment  of  subscriptions  to 
its  capital  stock. 
%  Bake  Subject— Implied  Powers. 

Neither  can  the  power  to  issue  such  bonds  be  implied  from  any  power  con- 
ferred by  these  acts,  nor  from  the  general  law  governing  municipalities.  It 
can  only  exist  by  some  special  law  applicable  to  the  particular  municipality,  or 
some  general  law  granting  it.  The  doctrine  of  the  case  of  Qreen  y.  Town  of 
DyerBburg,  2  Flippin,  477,  on  this  subject,  reasserted. 
3.  Same  Subject — Case  in  Judgment. 

Where  a  town,  by  a  vote  of  the  people,  subscribed  $12,000  in  aid  of  a  railroad 
enterprise  in  consideration  that  the  road  should  pass  through  said  town,  issued 
its  bonds  for  that  sum,  and  received  a  like  sum  in  the  stock  of  the  railroad 
company,  hdd^  that  the  bonds  were  void  for  want  of  legislative  authority 
to  i^ue  them, 
i.  Same  Subject— Recitals— Estoppel. 

And  where  the  bonds  recited  on  their  face  that  they  were  isssued  "  in  pur- 
suance of  law,"  and  one  of  the  statutes  relied  on  provided  that  town^  having 
more  than  l^OOO  inhabitants  might  issue  bonds  in. payment  of  their  nurtured 
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llabilitiefl,  the  recital  does  not  estop  the  town  from  showing  that  in  fact  it 
did  not  have  the  reqaisite  population  ;  because  neither  by  the  statutes  nor  by 
any  other  law  was  the  duty  devolved  on  the  officials  issuing  the  bonds,  or  the 
town  itself,  to  ascertain  the  population.  It  was  a  matter  in  pais,  as  much 
open  to  the  payee  and  holders  of  the  bonds  to  ascertain  as  to  the  town  itself. 

6.  Same  Bubjegt— Res  Adjddicata— Consent  Degree — Ratification. 

Kor  is  the  town  estopped  from  making  the  defense  of  a  want  of  legislative 
power  by  reason  of  the  fact  that  certain  tax-payers  and  the  board  of  mayor 
and  aldermen  filed  a  bill  in  chancery  setting  up  the  want  of  power  and  en- 
joining the  original  holder  from  negotiating  the  bonds ;  in  which  suit,  the 
railroad  company  having  demurred,  there  was  a  compromise  agreement  be- 
tween the  parties  that  the  town  should  take  the  stock  and  issue  the  bonds, 
that  the  court  should  declare  them  valid,  overrule,  the  demurrer  and  dismiss 
the  bill ;  and  that  in  pursuance  of  the  agreement  a  decree  was,  by  consent  of 
parties,  entered  on  the  minutes  of  the  court  reciting  the  agreement  and  de- 
creeing according  to  its  terms.  Such  decrees,  when  pleaded  as  res  adjudieata. 
are  not  binding,  and  a  town  cannot  by  such  a  process  either  ratify  its  void 
bonds  or  preclude  itself  from  making  the  defense  when  sued  upon  the  cou- 
pons by  a  subsequent  holder  for  value.  Conflicting  authorities  on  this  subject 
reviewed,  and  the  rule  stated  with  its  limitations  and  restrictions. 

6.  Pbactioe-- Waiving  Jury—Rev.  St.  j  649. 

The  stipulation  to  submit  a  case  to  the  court  without  a  jury  must  distinctly 
waive  a  jury  according  to  the  terms  of  the  statute. 

This  suit  was  brought  to  recover  of  the  defendant  an  indebtedness 
evidenced  by  144  coupons  of  $35  each,  cut  from  its  certain  12  bonds, 
together  with  7  per  cent,  interest  thereon.  The  defendant  filed  a 
plea  of  non  est  factum  under  oath,  and  a  plea  that  plaintiffs  were  not 
honafde  holders,  without  notice,  etc.  The  plaintiffs  joined  issue,  and, 
under  the  Tennessee  practice,  by  leave  of  the  court,  further  filed  a 
replication,  to  which  the  defendant  rejoined,  and  plaintiffs  demurred 
to  the  rejoinder.  The  replication,  rejoinder,  and  demurrer  are  as 
follows : 

replication. 

And  the  said  plaintiff  comes,  and  for  replication  to  the  defendant's  plea 
above,  says  that  heretofore,  in  the  chancery  court  for  the  county  of  Gibson, 
in  Tennessee,  at  Humboldt,  and  before  one  of  the  chancellors  of  said  state, 
the  defendant  instituted  suit  against  the  payee  of  said  bonds,  and  certain 
other  persons,  holders  thereof,  by  filing  its  bill  in  said  chancery  court  against 
said  Mississippi  Central  Railroad  Company,  H.  S.  McComb,  and  others,  alleg- 
ing that  said  bonds  were  invalid,  and  praying  to  have  same  so  adjudged,  and 
to  be  surrendered  to  the  defendant  herein  and  cancelled ;  and  there^ter,  to- 
wit,  on  the day  of  January,  1875,  in  said  chancery  court,  a  court  of  com- 
petent jurisdiction,  said  parties,  complainants  and  defendant,  being  before 
the  court,  a  decree  final  was  rendered,  adjudging  and  decreeing  that  said 
bonds  and  coupons  were  legal,  and  valid  and  binding  obligations  against  said 
complainant  therein,  the  town  of  Milan,  who  is  the  same  defendant  herein, 
a  full  and  true  copy  of  which  decree  is  herewith  filed  as  a  part  and  parcel  of 
this  replication,  as  though  herein  set  forth  in  so  many  words.  Wherefore  the 
plaintiff  says  that  said  matters  are  re9  adjudioata,  and  this  the  plaintiffs  re- 
ply to  defendants*  said  plea  above,  and  are  ready  to  verify,  etc. 

Holmes  Cummins,  Attorney  for  Plaintiff. 

REJOINDER. 

(1)  And  now  comes  the  defendant,  and,  for  rejoinder  to  the  plaintiff's 
replication  setting  up  the  defense  of  res  adjudicata,  says  that  the  said  decree 
relied  upon  for  said  defense,  while  rendered  in  the  cause  mentioned  in  said 
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replication,  is  not  conclusive.on  it  and  onght  not  to  affect  its  right,  and  be- 
cause it  avers,  sets  forth,  and  pleads  that  said  decree  was  brought  abonc  and 
procured  by  imposition,  combination,  and  fraud  between  the  said  A.  M.  West, 
as  vice-president  of  the  !N'ew  Orleans,  St.  Louis  &  Ghicajgo  Bailroad  Company, 
and  the  agents  and  attorneys  of  this  defendant,  by  which  a  decision  and  sen- 
tence in  said  cause  of  the  court  upon  the  matters  involved  for  trial  were  pre- 
vented, and  that  said  decree  was  designed  as  no  honest  exposition  of  the 
merits  of  the  case,  but  was  brought  about,  allowed,  and  consented  to  for  the 
purpose  of  giving  the  same  effect  as  res  adjudicata  upon  points  in  litigation 
not  honestly  contested.  (2)  And  for  further  rejoinder  to  said  plea  of  res  ad- 
judicata this  defendant  says  it  ought  not  to  be  concluded  or  estopped  by  said 
decree,  because  it  was  not  the  result  of  honest  litigation  or  the  judgment  of 
the  court  upon  the  issues  involved  in  said  cause,  but  was  brought  about  and 
founded  upon  the  unauthorized  consent  of  certain  agents  and  attorneys  of 
defendant,  who  had  no  power  to  give  such  consent  or  bind  defendant  in  the 
premises.  (3)  And  for  further  rejoinder  to  said  plea  of  res  adjtbdicata  the 
defendant  says  that  it  ought  not  to  be  concluded  by  said  decree,  for  the  reason 
that  the  same  was  not  rendered  upon  the  issues  involved  in  the  cause  in  which 
it  was  pronounced,  and  the  court  rendering  the  same  was  without  power  to 
bind  or  conclude  this  defendant  thereby.  (4)  And  for  further  i-ejoinder  the 
defendant  says  it  is  not  concluded  by  said  decree,  because  it  was  not  rendered 
in  favor  of  a  party  to  the  record,  but  in  the  interest  and  behalf  of  a  stranger 
thereto,  who  colluded  with  the  agents  and  attorneys  of  this  defendant,  and 
thereby  prevented  and  defeated  the  honest  and  earnest  litigation  which  said 
cause  was  instituted  for  the  purpose  of  having  tried  and  determined.  (5) 
And  for  further  rejoinder,  the  defendant  says  it  ought  not  to  be  ooncluded  by 
said  decree,  because  the  suit  in  which  it  was  pronounced  was  begun  by  de- 
fendant for  the  purpose  of  honestly  and  earnestly  contesting  and  having  de- 
clared void  certain  so-called  bonds  executed  in  the  name  of  the  defendant, 
but  without  authority  or  power  to  bind  defendant  by  the  same,  and  thereafter 
certain  persons  combined  with  the  agents  and  attorneys  of  this  defendant  to 
defeat  the  purposes  of  said  litigation  and  to  procure  a  decree  without  trial 
and  sentence  of  the  court,  but  by  the  unauthorized  consent  of  the  agents  and 
attorneys  of  defendant,  and,  without  the  point  being,  in  fact,  litigated,  to 
have  said  bonds  declared  valid  and  binding  obligations  of  this  defendant,  in 
the  manner  so  stated  in  said  decree,  all  of  which  was  the  result  of  fraud  and 
collusion,  therefore  without  force  and  effect  as  res  adjudicata;  the  said  bonds 
so  pretended  to  be  declared  valid  by  said  fictitious  litigation  being  the  same 
bonds  on  which  the  coupons  sued  on  in  this  action  were  attacked. 

Sp'l  Hill,  and 
Gantt  &  Patterson, 
Attorneys. 

DBMCRREB. 

In  this  cause  said  plaintiffs  demur  to  the  several  rejoinders  filed  herein  by 
the  defendant  to  the  replication  of  theplaintiff  herein,  and  for  causes  of  de- 
murrer say:  First.  Neither  of  said  rejoinders,  nor  the  matters  therein  s^ 
up  and  pleaded,  constitute  any  defense  in  law,  and  are  not  sufficient  in  law 
for  answer  or  defense  to  plaintiffs'  said  replication  of  res  adjudicata  or  es- 
toppel by  judicial  decree.  Second.  That  defendant,  having  been  a  party  to 
said  cause  and  decree  set  up  and  pleaded  in  plaintiffs*  said  replication,  cannot 
be  heard  in  this  collateral  proceeding  to  aver  or  plead  that  said  decree  final, 
etc.,  was  procured  by  fraud  or  collusion  or  imposition.  Said  defendant  being 
a  party  to  that  cause  and  that  decree,  can  only  avail  itself  of  such  matter 
against  it  by  a  direct  proceeding  to  annul  the  said  decree  for  such  fraud,  etc. 
Third,  That  defendant  in  this  collateral  proceeding  cannot  avail  itself  of  the 
matter  that,  the  action  of  its  agentSi  in  consenting  to  said  decree  set  up  bj 
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plaintiffs  in  their  said  replication,  was  unauthorized,  etc.,  because  defendant 
can  only  act  through  its  mayor,  its  chief  executive,  and  to  impeach  said  de- 
cree for  that  account  must  so  do  in  a  direct  proceeding  for  that  end,  defend- 
ant having  been  a  party  thereto.  ^Fourth.  That  said  chancery  court  being  a 
court  of  general  jurisdiction,  and  in  said  cause  that  jurisdiction  having  been 
invoked  by  defendant  as  complainant  therein,  it  is  concluded  by  said  final  de- 
cree as  to  all  questions  involved  in  the  subject-matter  therein,  and  said  decree 
adjudges  the  same  issue  against  defendant  that  it  now  sets  up  anew.  Fifth, 
And  that  defendant,  being  a  party  to  said  cause  and  said  decree,  is  bound 
thereby  until  same  has  been  set  aside  in  a  direct  proceeding  for  that  end,  and 
cannot  in  this  collateral  proceeding  plead  that  either  a  stranger  or  a  party 
thereto  colluded  with  defendants'  agents  to  prevent  and  defeat  honest  and 
earnest  litigation  therein. 
Wherefore,  etc.  Holmes  Cummins, 

Attorneys  for  Plaintiffs. 

The  following  stipulation  of  the  parties  was  thereupon  entered  into 
and  filed  as  a  part  of  the  record  in  the  suit : 

STIPT7LATX0N. 

In  this  cause  it  is  agreed  between  the  parties  that  the  statements  herein 
are  true,  and  the  same  may  be  used  and  relied  on  by  either  or  both  parties,  as 
evidence  on  any  hearing  or  trial  of  this  cause,  or  on  any  motion  for  a  new 
trial,  same  being  the  facts  connected  with  matters  in  controversy,  viz.: 

First  That  the  coupons  sued  on  were  issued  with  and  represent  interest 
upon  bonds  issued  by  defendant  in  payment  of  a  stock  subscription  made  by 

defendant  on  the  day  of ,  187 — ,  to  the  Mississippi  Central 

Railroad  Company.  Said  subscription  was  for  the  sum  of  $12,000,  and  in 
payment  thereof  (12)  twelve  bonds,  each  for  the  sum  of  S1,000,  were  issued, 

bearing  date  the day  of ,  187— ,  and  payable  20  years  thereafter, 

with  said  coupons  and  others  of  like  amounts  thereto  attached,  representing 
the  interest  on  said  bonds. 

Second.  That  at  the  time  of  making  such  subscription  said  railroad  com- 
pany was  about  to  extend  its  line  from  Jackson,  Tennessee,  to  Cairo,  Illinois, 
and  said  subscription  was  to  aid  in  making  such  extension,  and  to  secure  its 
location  through  defendant's  town. 

Third.  That  said  railroad  extension  was  completed  on  the day  of 

,  1873,  the  same  running  through  defendant's  town  limits  as  it  stipu- 
lated for;  and  the  same  has  been  operated  ever  since  that  date. 

Fourth.  The  following  is  a  copy  of  one  of  said  bonds,  the  others  being  the 
same  except  as  to  numbers: 

"No.  1.  dl,000. 

"State  of  Tennessee,  Town  of  Milan: 

"Be  it  known,  that  the  town  of  Milan,  by  its  mayor  and  aldermen,  in  con- 
sideration of  the  location  of  the  Mississippi  Central  Railroad  by  said  town, 
the  citizens  thereof,  in  pursuance  of  the  laws  of  Tennessee  authorizing  the 
same,  have  agreed  to  issue  bonds  payable  on  twenty  years*  time,  to  the  amount 
of  twelve  thousand  dollars,  with  annual  interest  at  seven  per  cent.,  with 
coupons  attached,  in  bonds  of  one  thousand  dollars  each. 

"And  whereas,  the  people  of  Milan  voted  the  same  by  a  majority,  and  in 
the  form  required  by  law.  the  vote  being  in  pursuance  of  due  notice,  and  in 
all  respects  according  to  the  laws  of  Tennessee,  said  bonds  to  be  payable  to 
the  Mississippi  Central  Railroad,  under  lease  and  control  of  the  Bouthem 
Railroad  Association. 

"Now,  be  it  known,  that  the  town  of  Milan,  by  its  mayor  and  aldermen, 
in  pursuance  of  the  authority  given  by  the  people  there<rf,  and  in  obedience 
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to  the  daty  required  of  them,  issues  and  delivers  this  bond,  being  one  of 
twelve,  and  said  town  of  Milan  hereby  acknowledges  itself  to  owe  and  be  in- 
debted to or  bearer  in  the  sum  of  one  thousand  dollars,  which  sum  said 

town  of  Milan  binds  itself  to  pay  in  lawful  money  of  the  United  States  to 
the  Mississippi  Central  Bailroad  Company,  or  to  the  order  of  the  Southern 
Ballroad  Association  or  bearer,  in  the  city  of  New  York,  on  or  before  the  first 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
three,  with  interest  at  the  rale  of  seven  per  cent,  per  annum,  payable  annu- 
ally on  the  first  day  of  July  of  each  year,  on  presentation  of  the  proper  coupons 
hereto  annexed.  And  the  town  of  Milan,  by  its  mayor  and  alderman,  hereby 
pledges  the  legal  responsibility  and  the  faith  of  said  town  for  the  payment  of 
said  coupons  and  bond  according  to  the  terms  and  effect  hereof. 

"In  testimony  whereof,  the  mayor  and  aldermen  of  the  town  of  Milan  have 
caused  the  signature  of  the  mayor  to  be  hereto  set,  and  the  seal  of  the  corpo- 
ration to  be  affixed,  this  first  day  of  July,  1873,  A.  D. 

"A.  Jordan, 
[l.  s.]  "Mayorof  the  Town  of  Milan. •» 

Fifth,  That  on  or  about  the  tenth  of  July,  1874,  said  A.  Jordan  and  others, 
residents  and  tax  payers  of  said  town  of  Milan,  instituted  proceedings  in  one 
of  the  courts  of  chancery  of  said  state,  to- wit,  in  the  chancery  court  at  Hum- 
boldt, in  Gibson  county,  for  the  purpose  of  avoiding  the  liability  of  said  town 
upon  said  bonds,  the  said  railroad  company  and  others  being  made  defendants 
thereto. 

The  following  is  a  full  and  true  copy  of  said  proceedings  and  of  the  decree, 
the  same  being  final,  rendered  by  said  chancery  court  thereon.  Said  decree 
was  not  appealed  from  and  still  remains  in  full  force,  viz.: 

"the  bill. 

*^To  the  Hon.  John  Somers,  Chancellor^  holding  the  Chancery  Court  at 
Humboldtf  Gibson  County^  Tenn.:  Complainants  A.  Jordan,  W.  J.  House, 
J.  G.  Boyd,  M.  L.  Baird,  Wilson  G.  WiUiamson,  S.  F.  Rankin,  and  J.  H. 
Dickinson  show  to  your  honor  that  they  are  citizens  and  residents  of  the 
town  of  Milan,  in  the  Thirteenth  civil  district  of  said  county;  that  said  town 
of  Milan  is  by  law  an  incorporated  town  or  city,  and  complainants  reside 
within  the  corporate  limits,  and  are  tax-payers  within  said  corporation ;  and 
the  said  Jordan  is  the  legally  elected  and  qualified  and  acting  mayor  of  said 
town,. and  the  other  complainants  are  the  aldermen  of  said  town,  duly  elected  ' 
and  qualified,  and  together  constitute  the  board  of  mayor  and  aldermen  in 
and  for  said  town  or  city. 

"Complainants  further  show  that  they  were  duly  qualified,  and  entered 
upon  the  discharge  of  their  duties  as  mayor  and  alderman  of  said  town,  on  the 
twelfth  of  January,  1874,  and  their  term  of  office  continuing  for  one  year 
from  the  date  of  qualification. 

"Complainants  further  show  that  upon  an  inspection  and  examination  of 
the  minutes  and  record  of  the  proceeding  of  their  predecessors  in  office,  they 
find  the  following  entry,  of  date  May  11,  1872:  'The  board  was  convened 
by  order  of  the  mayor.  Present — A.  Jordan,  mayor;  W.  M.  McCall,  M.  B. 
Harris,  J.  H.  Dickinson,  J.  M.  Douglass,  W.  E.  Reeves,  W.  H.  Algea,  alder- 
men. On  motion,  it  was  ordered  that  12  bonds,  of  $1,000  each,  with  coupons 
attached,  payable  20  years  after  issuance,  bearing  interest  at  7  per  cent  per 
annum,  be  issued  by  the  corporation  of  the  town  of  Milan,  Tennessee,  to  the 
Mississippi  Central  Railroad  Company,  upon  the  following  conditions,  namely: 
That  the -Mississippi  Central  Railroad  Company  be  extended  from  Jackson, 
Tennessee,  to  the  town  of  Milan,  and  intersect  or  cross  the  Memphis  &  Lou- 
isville Railroad  at  the  point  agreed  npon  by  Col.  Read,  chief  engineer  of  the 
Mississippi  Central  Railroad^  and  the  committee  on  behalf  of  the  corporate 
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authorities  of  the  town  of  Milan,  near  S.  P.  Clark's  residence;  the  interest  on 
said  bonds  to  be  paid  annually;  and  that  the  town  marshal  open  and  hold  an 
election  on  the  twelfth  day  of  June,  1872»  within  the  corporate  limits  of  said 
town,  for  a  ratification  or  rejection  of  said  proposition;'  and  on  the  seven- 
teenth day  of  June,  1872,  said  board  again  met,  when  the  following  proceed- 
ings were  had,  as  appears  from  the  said  minutes:  '  The  board  met  pursuant 
to  adjournment.  Present — ^A.  Jordan,  mayor;  W,  M.  McCall,  M.  B.  Harris, 
J.  M.  Douglass,  W.  H.  Algea,  and  W.  E.  Reeves,  aldermen.  The  minutes 
of  the  former  meeting  were  then  read  and  adopted.  The  election  was  held 
on  the  twelfth  day  of  June,  1872,  for  the  ratification  or  rejection  of  the  ac- 
.  tion  of  the  board  of  mayor  and  aldermen  of  the  town  of  Milan,  in  regard  to 
the  Issuance  of  the  612,000  in  bonds  to  the  Mississippi  Central  Eailroad  Com- 
pany, upon  certain  conditions.  The  returns  of  said  elections  show  a  vote  of 
117  for  subscription,  and  two  no  subscription; '  and  at  the  same  meeting  ap- 
pears the  following  entry:  « W.  M.  McCall  and  W.  H.  Algea  were  appointed 
a  committee  to  correspond  with  Judge  Milton  Brown,  of  Jackson,  Tennes- 
see, in  regard  to  the  proposition  of  Milan  corporation  in  regard  to  issuing  the 
812,000  in  bonds  to  the  Mississippi  Central  Kailroad  Company.'  Complain- 
ants show  that  the  foregoing  entries,  all  of  which  appear  upon  the  minutes 
of  said  board  of  mayor  and  aldermen,  constitute  all  the  proceedings  in  regard 
to  the  subscription  of  said  812,000  in  bonds,  and  in  regard  to  the  election 
held  for  ratification  or  rejection  of  their  action  in  directing  the  issuance  of 
said  bonds.  Complainants  charge  that  there  is  nothing  to  show  the  manner 
in  which  said  election  was  held,  or  by  whom  the  returns  thereof  were  made, 
nor  is  there  anything  to  show  that  the  required  number  of  votes  were  polled 
in  favor  of  said  proposition,  as  required  by  law. 

''Complainapjts  further  charge  that  the  order  or  ordinance  of  said  board 
directing  the  issuance  of  said  bonds  was  wholly  without  authority,  illegal, 
and  void:  First ,  because,  as  they  charge,  that  said  ordinance  was  adopted 
and  said  election  ordered  without  any  previous,  contemporaneous,  or  subse- 
quent application,  in  writing  or  otherwise,  to  said  board  for  said  purpose  by  • 
commissioners  appointed  to  open  subscription  books,  for  stock  to  said  board, 
or  by  the  board  of  directors  themselves,  or  by  any  one  else  authorized  so  to 
do,  as  required  by  section  1144  of  the  Code  of  Tennessee;  and,  secondly,  be- 
cause said  election  was  ordered  to  be  held  and  was  held  by  the  town  m,ar- 
shal  or  constable,  and  not  by  the  sheriff  of  the  county  of  Gibson,  as  required 
by  section  1143  of  the  Code  of  Tennessee  in  such  cases;  and,  thirdly ,  be- 
cause, as  they  charge,  the  said  marshal,  after  the  polls  were  opened  at  said 
pretended  election,  and  before  they  were  declared  closed,  either  by  himself 
or  some  pretended  deputy,  removed  and  suffered  to  be  removed  from  the 
place  in  said  town  fixed  for  holding  elections  and  receiving  ballots,  the  bal- 
lot-box, or  box  in  which  the  votes  were  deposited,  to  various  other  places  in 
said  town,  and  did  at  these  various  places  receive  and  put  into  the  ballot-box 
the  votes  of  certain  persons  offered  for  said  purpose  at  these  various  places 
not  fixed  by  law  as  a  place  of  voting  at  said  election,  and  this,  too,  without 
any  authority  whatever;  Sknd,  fourthly ,  because,  as  they  charge,  there  was  not 
only  no  application  made  to  said  board,  as  required  by  section  1144  of  the 
Code,  but  that  none  could  have  been  properly  made  at  said  time,  because,  as 
they  expressly  charge,  the  entire  line  of  the  contemplated  road  In  which  the 
stock  was  to  be  taken  had  not  been  surveyed  by  d  competent  engineer,  and 
substantially  located  by  designating  the  termini  and  approximating  the  gen- 
eral direction  of  the  road,  and  no  estimate  of  the  grading,  embankment,  and 
masonry  had  been  made  by  the  engineer  of  said  road,  or  any  one  else  author- 
ized to  do  so  under  oath  or  otherwise;  and  no  such  estimate  as  required  by 
section  1145  of  the  Code  of  Tennessee  has  ever  been  filed  with  the  board  of 
mayor  and  aldermen  of  eaid  town  by  any  one.  And,  Idstty,  complainants 
^^ge,  on  information  and.  belief,  that.at  the  time  of  ordering. said  election. 
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and  at  the  time  it  was  pretended  to  be  beld,  the  population  of  the  town  of 
Milan  was  less  than  one  thousand  inhabitants,  and  therefore  not  authorized 
by  law  to  take  stock  in  railroads,  issue  bonds,  or  levy  a  tax  for  their  payment. 
Notwithstanding  all  these  facts,  the  said  board  of  mayor  and  aldermen  did  on 
the  twenty-third  day  of  June,  1873,  make  the  following  order,  to-wit:  '  On 
motion  of  W.  M.  McCall  the  mayor  was  instructed  to  issue  twelve  bonds  to 
the  said  Mississippi  Central  Railroad  Company  of  the  denomination  of  $1,000 
each,  with  interest  from  date  of  issuance  at  the  rate  of  7  per  cent,  per  an< 
num,'  and  thereupon  said  mayor  did  prepare  12  bonds,  designated  as  the 
*  Bonds  of  the  Town  of  Milan,'  of  $1,000  each,  payable  to  the  Mississippi  Cen- 
tral Railroad  Company,  or  bearer,  20  years  from  date  of  issuance,  and  dated 
July  1,  1873,  bearing  7  per  cent,  interest  per  annum,  to  which  bonds  then 
were  attached  coupons  for  the  payment  of  said  interest  on  the  first  day  of  July 
of  each  year  said  bonds  have  to  run.  Each  one  of  said  bonds,  apd  the  cou- 
pons thereto  attached,  were  signed  by  A.  Jordan,  mayor  and  recorder,  and 
were  issued  on  that  date.  And  on  the  fourth  day  of  August,  1873,  said  bonds, 
with  the  coupons  attached,  were  delivered  to  said  Mississippi  Central  Rail- 
road Company  through  James  Hall,  the  treasurer  and  cashier  of  said  road,  who 
executed  the  following  receipt: 

"'Milan,  August 4, 1878. 
••  'Received  from  A.  Jordon,  mayor  of  Milan,  Tennessee,  twelve  thousand 
dollars  in  bonds  of  the  town  of  Milan,  Tennessee,  12  bonds  of  81,000  each, 
payable  first  July,  1893,  interest  at  the  rate  of  7  per  cent,  per  annum,  payable 
annually  on  the  fii'st  July  in  each  year. 

"•James  Hall,  Cashier  Southern  R.  Association.' 

"Said  bonds  and  interest  were  made  payable,  as believe,  in  the  city  of 

New  York,  N.  Y. 

' "  Complainants  further  charge  that  said  bonds,  with  the  coupons,  one  year's 
interest  on  which  was  due  July  1, 1874,  are  still  in  the  possession  of  said 
Hall,  or  some  other  officer  or  agent  of  said  Mississippi  Central  Railroad  Com- 
pany, or  under  their  control  and  management;  and  complainants  are  advised 
that  they  are  attempting  to  collect  the  interest  due  on  said  bonds.  Complain- 
ants are  advised  that  they  are  not  bound,  as  a  corporation  or  otherwise,  to 
pay  said  bonds;  that  their  issuance  was  contrary  to  law;  but  they  are  advised 
that  should  said  company  sell  said  bonds  to  Innocent  purchasers,  they  would 
be  bound  in  law  to  pay  the  same;  and  they  are  advised  and  believe,  and  so 
charge,  that  the  officers  of  said  road  will  sell  and  assign  said  bonds  with  the 
view  of  making  said  corporation  of  Milan  liable,  if  they  have  not  already  done 
so  in  part. 

"Complainants  further  charge  that  said  Mississippi  Central  Railroad  Com- 
pany, by  its  officers  and  agents,  as  they  are  advised  and  believe,  and  so  charge, 
are  attempting  to  negotiate  said  bonds,  and  will  do  so  unless  restrained  by 
the  timely  interposition  of  your  honor's  writ  of  injunction.  The  premises 
considered,  complainants  pray  that  they  be  allowed  to  file  this  bill  in  their 
official  capacity,  and  as  individual  tax-payers  of  the  town  of  Milan,  for  them- 
selves, and  on  behalf  of  all  the  tax-payers  of  said  town,  against  the  said  Mis- 
sissippi Central  Railroad  Company,  under  lease  and  control  of  the  Southern 
Railroad  Association,  which  said  railroad  is  located  and  operated  through  the 
Thirteenth  civil  district  in  Gibson  county,  Tennessee,  with  an  office  and  place 
of  business  in  the  town  of  Milan,  in  said  Thirteenth  civil  district,  and  a  local 
agent  or  agents  there,  and  against  James  Hall,  treasurer,  and  a  citizen  of 
Madison  coun^,  Tennessee;  and  against  H.  S.  McComb„  who  is  the  presi- 
dent of  said  Mississippi  Central  Railroad  Company,  under  lease  of  the  South- 
ern Railroad  Association,  and  is  a  citizen  and  resident  of  New  York  dty,  in 
the  state  of  New  York ;  that  spa's  and  copy  issue  to  sheriff  of  Gibson  county, 
Tennessee,  oommandlng  the  said  Mississippi  Central  Railroad  Company  to 
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answer  this  bill;  that  spa's  and  copy  issue  to  Madison  county*  Tennessee,  re- 
quiring  said  James  Hall  to  answer  this  bill  on  oath,  and  state  in  whose  pos- 
session and  under  whose  control  said  bonds  are,  and  if  assigned,  sold,  hypoth- 
ecated, or  otherwise  disposed  of,  let  him  state  when,  where,  to  whom,  and 
for  what  consideration ;  that  publication  be  made  as  to  said  H.  8.  McOomb, 
requiring  him  also  to  answer  under  oath  to  the  interrogatories  put  to  James 
Hall,  and  that  in  the  mean  time  let  an  injunction  issue,  restraining  said  Mis- 
sissippi  Central  Bailroad  Company,  as  well  as  the  said  James  Hall,  and  H.  S. 
McComb,  and  all  the  ofiScers,  agents,  and  attorneys  of  said  company,  or  of  the 
said  Hall  and  McComb,  from  selling,  transferring,  assigning,  pledging,  or  in 
any  other  manner  disposing  of  said  bonds  or  coupons  thereto,  or  from  collect- 
ing the  same;  and  on  final  hearing,  they,  for  themselves  and  other  tax-pay- 
ers, pray  that  said  bonds  and  coupons  be  delivered  up  and  canceled;  that  said 
injunction  be  made  perpetual;  and  if  it  should  appear  in  the  progress  of  the 
cause  that  any  of  said  bonds  have  been  disposed  of  to  third  persons,  they  ask 
to  have  them  made  defendants,  if  necessary,  for  the  protection  of  the  rights 
of  their .  And  they  pray  for  general  relief.  This  is  the  first  applica- 
tion for  writs  of  injunction  in  this  cause. 

••John  L.  Williamson,  Sol. 

*^8tate  of  Tennessee,  County  of  ffaytoood :  Personally  appeared  before  me, 
Alexander  Duckworth,  C.  and  M.  chancery  court,  at  Brownsville,  Haywood 
county,  Tennessee,  Arch  Jordan,  one  of  the  complainants  in  the  foregoing 
bill,  and  made  oath  in  due  form  of  law  that  the  facts  set  forth  in  the  forego- 
ing bill  as  of  his  own  knowledge  are  true,  and  those  on  information  he  be- 
lieves to  be  true.  "Arch  Jordan. 

"Subscribed  and  sworn  to  before  me,  this  July  10, 1874. 
"Alex.  Duckworth,  C.  and  M. 

"State  cf  Tenneeeee,  Haywood  C<mnty:  The  clerk  and  master  of  the  chan- 
cery court  at  Humboldt,  Tennessee,  will  issue  the  writ  of  injunction  as  prayed 
for  in  the  foregoing  bill,  upon  complainant's  giving  bond  with  security  in  the 
sum  of  one  thousand  dollars,  conditioned  and  payable  as  required  by  law  in 
such  cases.  H.  J.  Livingstone, 

*^Jvly  10, 1874.  Chancellor  Tenth  Chancery  Division  of  Tennessee. 

"the  demurrer. 

'•In  the  Chancery  Court  at  Humboldt,  Tennessee, 

"iL  Jordan  and  Q.  Boyd,  M.  L.  Baird,  W,  Q.  WilliafMon,  8.  F.  Rankin, 

/•  H,  Dickinson  vs.  Miss.  Cent  Raitroadt  H.  8,  MoCombSt 

and  James  Hall. 

"The  defendants  demur  to  complainant's  bill,  and  for  cause  of  demurrer 
say:  First,  because  there  is  no  equity  in  the  bill  of  complainants  to  entitle 
them  to  a  decree;  second,  because  the  bonds  having  been  determined  by  order 
of  the  board  of  mayor  and  aldermen,  as  alleged  in  the  bill  of  complainants, 
they  cannot  set  up  irregularities  or  departure  from  duty  on  part  of  themselves 
to  evade  responsibility  on  the  bonds;  third,  because  complainants  do  not  al- 
lege or  pretend  that  the  railroad  company  has  failed  to  keep  its  contract; 
fourth,  because  the  allegation  on  which  the  decree  is  asked  to  relieve  the 
town  of  Milan  from  payment  of  its  bonds  rest  on  the  misconduct  and  irregu- 
larities of  its  corporate  authorities,  and  the  corporation  cannot  take  advantage 
of  its  own  wrong. 

"Defendants,  therefore,  pray  Judgment  whether  they  should  any  other  or 
further  answer  make  to  complainants*  bill. 

M.  Brown,  Solicitor  for  Defendant. 
7.21p,no.l8— 54 
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"And  the  following  is  the  final  decree  thereon: 

'*A.  Jordan,  W.  L  Hoiise,  /.  Q,  Boyd,  M.  L.  Batrd,  TT.  F.  Williamson^  8. 

F.  Rankin  et  als,.  Mayor  and  Aldermen  of  the  tovm  of  Milan, 

vs.  TJie  Mississippi  Central  Railroad  Company, 

H*  8,  McComh,  and  James  HalL 

''Be  it  remembered  that  this  cause,  this  ninth  of  January,  1875,  came  onto 
be  heard  and  was  heard  before  Hon.  John  Somers,  chancellor,  etc.,  and  it  ap- 
pearing that  this  suit  had  been  settled  by  the  following  agreement,  to-wit: 

*' Whereas,  the  board  of  mayor  and  aldermen  of  the  town  of  Milan,  in  Gibson 
county,  Tennessee,  have  filed  a  bill  in  the  chancery  court  at  Humboldt,  against 
the  Mississippi  Central  Kailroad  Company,  to  enjoin  the  collection  of  certain 
bonds  issued  by  the  town  of  Milan  to  aid  in  the  construction  of  said  road,  to- 
wit,  twelve  bonds  of  $1,000  each,  with  coupons  attached,  and  said  suit  is  now 
pending  in  said  court;  and  wliereas,  it  is  agreed  by  and  between  said  corpora- 
tion of  the  town  of  Milan  and  the  New  Orleans,  St.  Liouis  &  Chicago  Hailroad 
Company,  into  which  said  Mississippi  Central  Railroad  Company  has  been 
merged  by  contract  of  consolidation  between  said  last-named  company  and 
the  Sre>y  Orleans,  Jackson  &  Great  Northern  Railroad  Company,  that  said  suit 
be  compromised  as  follows,  to-wit:  The  said  New  Orleans,  St.  Louis  So  Chi- 
cago Railroad  Company  is  to  issue  to  the  town  of  Milan  certificates  of  stock  in 
the  sum  of  $500  each,  dollar  for  dollar  for  the  said  bonds,  and  the  said  town 
of  Milan  on  their  part  agrees,  on  receipt  of  said  stock,  to  let  a  decree  be  entered 
in  said  cause  in  favor  of  the  validity  of  said  bonds,  which  are  to  be  redelivered 
with  the  seal  of  the  town  afiixed,  and  the  cost  of  said  suit  to  be  paid  by  said 
New  Orleans,  St.  Louis  &  Chicago  Railroad  Company. 

"In  testimony  whereof,  we  herewith  sign  our  names  and  affix  our  official 
seali  this  December  18,  1874.  A.  Jordan,  Mayor. 

"A.  M.  West, 
"Second  Yice-President  N.  O..  St.  Louis  &  0.  R  Co. 

"In  pursuance  of  this  agreement,  and  by  consent  of  the  parties,  it  is  or- 
dered, adjudged,  and  decreed  that  the  New  Orleans,  St.  Louis  and  Chicago 
B.  R.  Co.  sh^l  issue  to  the  town  of  Milan  certificates  of  stock  in  said  com- 
pany in  sums  of  ^500  each,  dollar  for  doCar,  for  said  twelve  bonds  of  $1,000 
each,  referred  to  in  the  bill;  and  it  is  further  ordered,  adjudged,  and  decreed 
that,  on  the  presentation  of  these  certificates  of  stock,  the  town  of  Milan  shall 
have  the  corporate  seal  of  said  town  afiixed  to  each  of  said  twelve  bonds,  and 
delivered  to  H.  S.  McComb,  to  whom  they  rightfully  belong,  or  his  author- 
ized agent,  and  said  bonds  and  coupons  attached  are  declared  to  be  valid  and 
binding  on  said  town  and  its  authorities.  It  is,  by  consent,  further  ordered, 
adjudged,  and  decreed  that  the  injunction  be  dissolved;  the  demurrer  herein 
filed  be  and  the  same  is  hereby  overruled ;  and  this  decree  is  declared  a  final 
settlement  of  the  right  of  the  parties.  The  New  Orleans,  St.  Louis  and  Chi- 
cago Railroad  Company  to  pay  the  costs,  and  this  case  only  retained  on  the 
docket  so  far  as  is  necessary  to  enforce  the  final  execution  of  this  decree.*' 

8ixth.  It  is  further  agreed  that  the  plaintiffs  may  file  and  read  the  affidavit 
of  S.  F.  Rankin,  R.  F.  Harris,  or  other  residents  of  said  town,  and  that  the  de- 
fendant may  file  and  read  the  affidavits  of  E.  A.  Collins,  S.  H.  Hale,  and  David 
Taylor;  such  affidavits  to  relate  to  the  question  of  the  population  of  said  town 
in  1873,  and  to  be  considered  as  evidence  herein. 

It  is  further  agreed  that,  upon  the  consideration  of  this  motion  for  a  new 
trial,  the  defendant  shall  not  be  prejudiced  by  the  default  herein  taken,  but 
the  court  will  consider  the  case  as  now  on  trial  on  its  merits,  and  render 
judgment  accordingly;  and,  on  any  appeal  taken,  this  shall  be  the  bill  of  ex- 
ceptions, with  other  parts  of  the  record.  That  the  records  of  said  town  were 
destroyed  by  fire  in  187d>  and  no  census,  authorized  by  law»  of  the  town  was 
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taken  before  1880»  when  the  population  was  ascertained  to  be  1,600.  That 
in  another  suit  by  other  parties  against  said  defendant*  not  affecting  the  issue 
herein,  it. was  proven  by  A.  Jordan,  the  then  mayor  of  said  town,  as  follows: 
Question,  "State  if,  at  the  election  on  said  proposition,  three-fourths  of  the 
qualified  voters  of  said  town  voted  in  favor  of  subscribing  the  bonds,  as  com- 
pared with  the  gubernatorial  election  next  preceding  the  same;  and  if  you 
know  how  many  votes  were  so  polled  in  favor  of  said  proposition,  and  how 
many  against,  please  state  it."  Ansioer.  "I  don't  know;  my  recollection  is 
that  there  were  60  for  it,  and  three  votes  against  it.  The  voting  population 
was  about  250."  This  was  in  reference  to  another  proposed  subscription  by 
said  town  to  the  Tennessee  Central  Railroad  Company,  which  has  been  de- 
clared invalid  by  the  Tennessee  supreme  court. 

It  is  further  agreed  that  said  railroad  was  not  completed  to  said  town  until 
after  July,  1878. 

Seventh.  That  after  said  final  decree  in  said  chancery  court  the  plaintiffs 
became  the  owners  of  said  bonds,  with  the  coupons  attached,  purchasing  some 
for  value  and  before  due.  Said  copy  of  bill  in  Humboldt  chancery,  affidavits, 
and  briefs  of  counsel  will  be  filed  with  Hon.  E.  S.  Hammond,  judge,  etc.,  on 
or  before  fifteenth  of  December,  1883,  and  the  cause  be  then  submitted  upon 
this  record.  That  in  the  proposition  submitted  to  the  voters  in  defendant 
town  the  question  of  subscribing  $12,000  to  the  stoek  of  said  railroad  com- 
pany, payable  in  said  bonds,  was  also  submitted  in  one  question,  and  at  one 
and  the  same  time,  and  was  so  approved  by  the  requisite  majority. 

It  is  agreed  that  the  original  agreement  under  which  said  chancery  decree 
was  rendered  is  not  on  the  file  and  has  been  lost. 

Holmes  Cummins,  Attorney  for  Plaintiffs. 
Sp'l  Hill,  Attorneys  for  Defendants.  . 

The  statutes  of  Tennessee  relied  upon  to  support  the  bonds  are  the 
following : 

CODE  OF  TENNESSEE. 

1142.  Any  county,  incorporated  town,  or  city  may  subscribe  for  stock  to 
an  amount  not  exceeding  in  the  aggregate  one-fifteenth  (amended  to  one- 
tenth^  of  its  taxable  property,  nor  more  than  one  million  dollars,  in  railroads 
running  to,  or  contiguous  thereto,  upon  the  following  terms  and  conditions: 

1143.  The  approbation  of  the  legal  voters  of  the  county,  town,  or  city,  to 
the  proposed  subscription,  must  first  be  obtained  by  election  held  by  the  sher- 
iff in  the  usual  way  in  which  popular  elections  are  held. 

1144.  The  election  may  be  ordered  by  the  county  court  or  corporate  aur 
thorities  of  the  town  or  city,  upon  the  application  in  writing  of  the  commis- 
sioners appointed  to  open  the  subscription  books  for  the  stock  of  such  road» 
or  of  the  board  of  directors,  if  the  company  is  organized. 

1145.  Before  such  application  can  be  made,  the  entire  line  of  the  road,  in 
which  the  stock  is  proposed  to  be  taken,  shall  be  surveyed  by  a  competent 
engineer,  and  substantially  located  by  designating  the  termini,  and  approxi- 
mating the  general  direction  of  the  road,  and  an  estimate  of  the  grading,  em- 
bankment, and  masonry  made  by  the  engineer,  under  oath,  and  filed  with 
the  application. 

1146.  The  election  shall  be  advertised  at  least  80  days  beforehand,  by  no- 
tices posted  up  at  the  different  places  of  voting,  specifying  the  time  when  it 
is  to  be  held,  for  what  road,  the  amount  of  stoek  proposed  to  be  taken,  and 
when  payable. 

1147.  At  the  election  thus  held,  those  voters  who  are  in  favor  of  the  sub- 
scription will  put  on  their  tickets  the  words  "for  subscription;"  those  op- 
posed, "no  subscription." 

1148.  If  a  majority  of  the  legal  voters  of  the  county,  town,  or  city,  as  the 
case  may  be,  estimating  the  vote  by  the  lasc  preceding  governor's  election. 
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should  be  in  favor  of  the  subscription,  the  judge  or  chairman  of  the  county 
court,  or  the  major  of  the  corporation,  shall  subscribe  the  amount  of  stock  so 
voted  for,  in  the  name  of  the  county  or  corporation. 

1148a.  That  section  1148  of  the  Code  be  so  amended  as  to  read  as  follows, 
to-wit:  If  the  majority  of  the  votes  cast  of  a  county,  town,  or  city,  as  the 
case  may  be,  should  be  in  favor  of  the  subscription,  the  judge  or  chairman  of 
the  county  court,  or  president  of  the  board  of  county  commissioners,  or  the 
mayor  of  the  corporation,  shall  subscribe  the  amount  of  stock  so  voted  for  in 
the  name  of  the  county  or  corporation. 

1148&.    Should  any  county,  town,  or  city  fail  to  vote  the  subscription  to  . 
any  railroad  company  at  any  election  held  for  the  purpose,  said  count^,  town, 
or  city  may,  at  any  time  after  thirty  days,  order  another  election,  if  desired 
by  the  railroad  company;  such  election  to  be  held  by  the  commissioners  of 
registration,  as  now  provided  by  law. 

1149.  The  money  raised  under  the  provisions  of  this  article  shall  be  ex- 
pended within  the  county  in  which  such  stock  is  taken^  or  as  near  thereto  as 
practicable. 

1150.  As  soon  as  the  stock  is  subscribed,  it  is  the  duty  of  the  county 
court,  or  corporate  authorities,  to  levy  a  tax  upon  the  taxable  property,  priv- 
ileges, and  persons,  liable  by  law  to  taxation  within  the  county  or  corpora- 
tion limits,  sufficient  to  meet  the  installments  of  subscription  as  made,  and 
the  cost  and  expenses  of  collection,  which  tax  shall  be  levied  and  eollected 
like  other  taxes. 

1151.  The  revenue  collector,  or  any  other  person,  may  be  appointed  by 
the  county  or  other  corporate  authorities  to  collect  the  railroad  tax,  who  shall 
first  give  bond  with  good  security,  in  double  the  amount  of  the  installment 
proposed  to  be  raised,  payable  to  the  state,  and  conditioned  to  discharge  the 
duties  of  the  office,  and  faithfully  to  collect,  and  pay  over  to  the  railroad  com- 
pany such  railroad  tax,  upon  which  bond  the  parties  are  liable  as  in  other  of- 
ficial bonds. 

1151a.  The  different  railroad  tax  collectors  shall  have  the  power  and  au- 
thority to  appoint  deputies,  not  exceeding  two,  said  deputies  to  have  the  same 
powers  to  collect  the  railroad  tax  as  the  collector  himself. 

11516.  The  provisions  of  this  act  are  intended  to  embrace  railroad  tax 
collectors  who  have  gone  out  of  office  as  well  as  those  now  in  oC^ce. 

1152.  The  clerk  of  the  county  court,  or  the  proper  officer  of  the  corpora- 
tion, shall  make  out  duplicate  lists  of  the  railroad  tax,  showing  the  amount 
of  tax  each  individual  is  to  pay,  estimated  in  conformity  to  the  last  valuation 
of  the  taxables,  and  in  the  proper  proportion,  one  of  which  lists  shall  be  de- 
livered to  the  railroad  tax  collector,  and  the  other  retained  by  him  and  re- 
corded in  his  office.  He  shall  also  make  out  and  deliver  to  the  railroad  com- 
pany au  aggregate  statement  of  such  taxes. 

1153.  He  will  ascertain  the  tax  on  privileges,  when  necessary,  by  sum- 
moning before  him  the  persons  exercising  the  privileges,  at  the  end  of  twelve 
months  from  the  levy  of  the  tax,  and  taking  their  statements  on  oath. 

1154.  Not  more  than  thirty-three  and  one-third  per  cent,  of  the  stock  sub* 
scribed  as  above  can  be  collected  in  any  one  year. 

1155.  The  tax  collector,  as  fast  as  he  makes  collections,  shall  pay  the 
amounts  over  to  the  company. 

1156.  He  shall  also,  as  he  receives  the  tax,  give  to  each  tax-payer  a  cer- 
tificate in  such  form  as  the  railroad  company  may  prescribe,  showing  the 
amount  of  such  tax  paid  by  him,  of  which  he  shall  retain  a  duplicate,  to  be 
delivered  to  the  president  ot  the  railroad  company,  and  such  certificate  is  ne- 
gotiable by  delivery  or  assignment,  and,  with  a  deduction  of  its  proportion 
of  the  cost  of  collection,  is  receivable  in  payment  of  either  freight  or  passage 
on  the  railroad  in  which  the  subscription  is  taken,  after  the  expiration  of  one 
year  from  the  completion  of  such  road. 
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1157.  The  holder  of  such  certificates  to  the  amount  of  one  share  or  more  of 
the  stock  of  such  railroad  company  is  entitled  to  demand  and  receive  from 
the  company,  in  lieu  thereof,  a  certificate  of  stock  in  the  capital  stock  of  such 
company,  which  will  give  him  all  the  privileges  of  any  other  stockholder. 

1158.  The  trustee  of  the  county  or  recorder  of  the  corporation  subscribing 
stock  shall  settle  annually  with  the  railroad  tax  collector. 

1159.  On  any  default  of  the  collector  to  settle  or  pay  over  railroad  tax,  as 
required,  he  shall  be  liable  to  the  same  proceedings  provided  for  failures  to 
pay  over  state  or  county  revenue  at  the  suit  of  the  company. 

1160.  For  the  purpose  of  meeting  unexpected  contingencies,  the  county  or 
corporation  authorities  may  anticipate  the  collection  of  the  railroad  tax  by  the 
issuance  of  warrants,  bearing  six  per  cent,  interest,  and  payable  at  such  times 
as  may  be  desired  by  the  railroad  company,  the  warrants  to  be  received  as 
payment  of  so  much  stock. 

1161.  In  such  a  case  a  sufficiency  of  the  railroad  tax  shall  be  paid  into  the 
county  treasury  to  meet  the  warrants  as  they  fall  due. 

1162.  The  county  or  corporation  may  appoint  a  proxy,  from  time  to  time, 
to  represent  the  stock  so  subscribed  in  all  meetings  of  the  stockholders. 

1168.  The  circuit  court  is  authorized  to  issue  a  writ  of  mandamus  to 
compel  the  county  court,  or  the  corporate  authorities  of  a  town  or  city,  to 
carry  into  effect  the  provisions  of  this  article,  by  ordering  an  election,  sub- 
scribing stock  or  levying  a  tax,  or  other  act,  as  the  case  may  be. 

1164.  The  county  court  or  corporate  authorities  will  fix  the  fees  of  the  col- 
lector of  the  railroad  tax  and  of  the  trustee,  and  allow  the  clerk  or  recorder 
such  fees  as  are  allowed  them  for  similar  services  in  regard  to  county  and 
corporation  taxes. 

1164a.  That  collectors  of  railroad  taxes  be  allowed  the  same  fees  that  are 
now  allowed  to  collectors  of  the  state  and  county  taxes  for  similar  services. 
This  act  to  have  effect  from  and  after  its  passage. 

1165.  The  county  court  of  any  county  having  stock  in  any  railroad  may 
sell  the  same,  by  the  consent  of  the  people  of  the  couniy,  signified  in  the  man- 
ner prescribed  for  authorizing  county  subscriptions. 

Chapter  50,  Acta  1870-71. 
An  act  to  enforce  article  2,  seetion  29,  of  the  constitution,  to  authorize  the 

several  counties  and  incorporated  towns  in  this  state  to  impose  taxes  for 

county  and  incorporation  purposes. 

Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennessee, 
that  the  several  counties  and  incorporated  towns  in  this  state  may,  and  are 
hereby  authorized  to,  impose  taxes  for  county  and  corporation  purposes,  respect- 
ively, in  the  following  manner  and  upon  the  following  conditions:  (1)  That 
all  taxable  property  shall  be  taxed  according  to  its  value,  upon  the  principles 
established  in  regard  to  state  taxation.  ^2)  The  credit  of  no  county,  city,  or 
town  shall  be  given  or  loaned  to  or  in  aid  of  any  person,  company,  associa- 
tion, or  corporation,  except,  first,  upon  the  consent  of  a  majority  of  the  jus- 
tices of  the  peace  of  the  county,  at  a  quarterly  term  of  the  county  court  of 
such  county,  or  a  majority  of  the  board  of  mayor  and  aldermen,  as  the  case 
may  be,  of  such  city  or  town,  and  upon  an  election  afterwards  held  by  the 
qualified  voters  of  said  county,  city,  or  town,  and  the  assent  of  three-fourths 
of  the  votes  cast  at  said  election.  The  said  county  court  or  board  of  mayor 
and  aldermen,  as  the  case  may  be,  shall  spread  upon  their  records  the  propo- 
sition and  the  amount  to  be  voted  upon  by  the  people,  and  shall  have  full 
power  to  hold  and  conduct  such  elections  according  to  the  laws  regulating 
elections  in  this  state;  and  if  the  assent  of  three-fourths  of  the  voters  of  such 
county,  city,  or  town  is  had,  then  the  county  court  or  board  of  mayor  and 
aldermen,  as  the  case  may  be,  shall  have  full  power  to  make  and  execute  all 
necessary  orders,  bonds,  and  payments,  in  order  to  carry  out  such  loan  or 
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credit  voted  for  as  prescribed  in  this  act;  nor  shall  any  county,  city,  or  town 
become  a  stockholder  with  others  in  any  company,  association,  or  corpora- 
tion, except  upon  a  like  election,  and  the  assent  of  a  like  majority,  as  pre- 
scribed in  this  act. 
Passed  January  23,  1871. 

ChapUr  20,  Acts  1872, 

An  act  to  authorize  the  mayor  and  city  council,  or  mayor  and  board  of  aldei^ 
men,  of  any  incorporated  city  or  town  in  the  state  of  Tennessee,  having  a 
population  of  from  one  thousand  and  upwards  to  twenty  thousand  inhab- 
itants, to  issue  bonds  of  said  city  or  town  to  the  amount  of  615,000. 
Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennessee, 
that  the  mayor  and  city  council,  or  the  board  of  mayor  and  aldermen,  of  any 
incorporated  city  or  town  in  the  state  of  Tennessee,  having  a  population  of 
from  one  thousand  to  twenty  thousand,  are  hereby  authorized  in  their  eor- 
porate  capacity  to  issue  the  bonds  of  the  said  city  or  town,  signed  by  the 
mayor,  and  countersigned  by  the  recorder  of  said  city  or  town,  with  coupons  for 
interest  attached,  to  an  amount  not  exceeding  fifteen  thousand  dollars.  The 
bonds  herein  provided  for  may  be  executed  of  denominations  from  twenty-five 
to  five  hundred  dollars,  at  direction  of  said  mayor  and  city  council,  or  mayor 
and  aldermen,  and  to  mature  at  such  times  as  may  be  fixed  by  said  mayor  and 
city  council,  or  mayor  and  aldermen,  from  one  to  twenty  years  after  date,  and 
bearing  interest  at  the  rate  of  eight  per  cent,  per  annum,  payable  semi-annu- 
ally, the  past-due  cohpons  on  which  bonds  shall  be  receivable  for  taxes,  and  all 
other  dues  to  the  corporation  issuing  the  same:  Provided,  that  the  bonds  is- 
sued under  .the  provisions  of  this  act  shall  be  alone  for  the  purpose  of  paying 
outstanding  liabilities  against  the  city  or  corporation  issuing  them;  and  shall 
not  in  any  case  exceed  the  unsettled  and  matured  liabilities  or  debts  of  such 
city  or  corporation  at  the  time  of  issuance  thereof;  but  in  no  event  shall  the 
bonds  be  issued  without  the  consent  of  three-fourths  of  the  qualified  voters 
voting  at  an  election  to  be  held  for  that  purpose  under  the  supervision  of  said 
mayor  and  city  council  or  board  of  aldermen. 

Sec.  2.  Be  it  further  enacted,  that  the  said  mayor  and  city  council,  or  mayor 
and  aldermen,  of  said  city  or  town  are  hereby  authorized  to  issue  at  par  such 
coupon  bonds  as  are  provided  for  in  this  act,  to  the  holders  of  &ona./2^  claims 
against  said  city  or  town,  in  liquidation  and  discharge  of  such  claims  and  in- 
terest thereon,  and  to  such  others  as  are  willing  to  take  them  at  par,  not  to 
exceed  in  amount  said  sum  of  fifteen  thousand  dollars,  provided  that  such 
bonds  shall  not  be  sold  for  less  than  par,  and  that  the  interest  rate  shall  be 
stated  in  the  submission  to  the  popular  vote:  Provided,  that  in  no  case  shall 
said  mayor  and  city  council,  or  mayor  and  aldermen,  of  said  city  or  town» 
as  the  agent  for  that  purpose,  sell  under  the  par  value  any  of  these  bonds,  the 
issuance  of  which  is  authorized  by  this  act:  Provided,  further,  that  the  pro- 
posed rate  of  interest  the  bonds  are  to  bear  shall  be  specified,  and  submitted 
to  the  vote  of  the  inhabitants  of  such  corporations,  at  the  time  the  election  is 
held  in  regard  to  the  issuance  of  the  bonds. 
Passed  March  18,  1872. 

Holmes  Cummins^  for  plaintiffs. 

Sp'l  Hill  and  Gantt  dc  Patterson,  for  defendant. 

Before  Matthews,  Justice,  and  Hammond,  J. 

Hammond,  J.  When  this  case  was  first  heard  there  had  been  a  jndg* 
ment  by  default  against  the  defendant,  and  on  motion  to  set  it  aside 
the  parties  stipulated  that,  on  the  agreed  state  of  facts,  the  court 
should  determine  the  whole  controversy,  and  render  judgment  accord* 
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iug  to  the  facts  and  law  of  the  case.  There  were  no  pleadings  whatever 
except  the  declaration,  and  this  anomalous  condition  of  the  record  ren- 
dered it  quite  impossible  to  do  what  the  parties  wished,  since  there  were 
no  issues  to  which  to  apply  the  facts ;  and  the  rights  of  the  parties  might 
largely  depend  on  the  issues  to  be  made  by  pleadings.  Hence  the 
default  was  set  aside  and  the  parties  directed  to  plead.  This  having 
been  done,  the  case  is  again  heard  upon  a  stipulation  as  to  the  facts 
and  by  the  court  without  a  jury.  But  this  stipulation,  as  it  appears 
in  the  record,  may  not  be  broad  enough  to  meet  the  requirements  of 
the  statute,  for  nowhere  does  it  in  terms  say  that  a  jury  is  waived. 
Bev.  St.  §  649.  The  parties  are  directed,  therefore,  before  judgment 
is  entered,  to  amend  the  stipulation  or  to  file  an  additional  one  waiv- 
ing  a  jury  as  required  by  this  section. 

This  court  had  occasion,  in  the  case  of  Qreen  v.  Dyersburg,  3  Flip- 
pin,  477,  to  consider  very  carefully  the  power  of  municipalties  in 
Tennessee  to  issue  bonds  like  these,  under  the  general  statutes  re- 
lied on  here,  or  any  power  to  be  implied  from  them  or  from  the  gen- 
eral municipal  authority  of  corporations,  and  concluded  such  power 
does  not  exist.  We  think  that  decision  is  fully  sustained  by  the 
supreme  court  of  the  United  States  and  of  the  state  of  Tennessee. 
Claiborne  Co.  v.  Brooks,  111  U.  S.  400;  S.  C.  4  Sup.  Ct.  Eep.  489; 
Wells  V.  Supervisors,  102  U.  S.  625;  Pulaski  v.  Gilmore,  MS.  (Nash- 
ville, 1880.)  It  is  true  that  in  this  last  case  the  court  reserved  any 
decision  as  to  what  the  legislature  intended  by  reference  to  the  ''ex- 
ecution of  all  necessary  orders,  bonds,  and  payments,  in  order  to 
carry  out  a  loan  or  credit,"  in  the  act  of  January  23,  1871,  c.  60, 
(Tenn.  Code,  §  491a;)  but  it  is  none  the  less  true  that  it  did  dis- 
tinctly decide  that  "there  is  nothing  in  this  act  that  can  possibly 
be  construed,  on  any  fair  principle  of  construction,  to  authorize  the 
issuance  of  these  bonds  in  payment  of  a  subscription  of  stock  in  a 
railroad  company,"  as  authorized  by  the  act  of  January  22,  1852,  c. 
117,  (Tenn.  Code,  §§  1142-1165.)  And  it  seems  to  us  clear  enough 
that  the  purpose  of  the  act  of  1871  was  to  conform  the  laws  of 
Tennessee,  general  and  special,  to  the  new  constitution  of  1870,  by 
authorizing  all  municipalities  already  in  possession  of  a  legislative 
authority  to  give  or  lend  its  credit  in  aid  of  any  person,  company, 
association,  or  corporation,  or  which  might  thereafter  become  pos- 
sessed of  such  legislative  grant,  to  take  the  consent  of  the  corporate 
authorities  and  of  the  qualified  voters,  as  required  by  the  consti- 
tution, and  thereafter  "to  make  and  execute  all  necessary  orders, 
bonds,  and  payments,  in  order  to  carry  out  such  loan  or  credit  voted 
for  as  prescribed  by  this  act,"  but  authorized  and  prescribed  by  some 
other  act  passed  for  that  purpose.  It  was  not  an  act  to  authorize 
all  counties,  cities,  or  towns  to  give  or  lend  their  credit,  and  "execute 
all  necessary  orders,  bonds,  and  payments  in  order  to  carry  out  such 
loan  or  credit,"  but  simply  one  directing  all  counties,  cities,  or  towns 
invested  with  that  authority  to  take  a  vote  of  the  people  and  comply 
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with  the  constitation.  It  was  an  act  of  regulation,  and  not  one  for 
the  creation,  of  manicipal  powers.  Without  the  aid  of  the  well-es- 
tablished role  of  strict  construction  of  all  acts  granting  this  munici- 
pal power  to  issue  bonds  in  aid  of  auxiliary  enterprises,  the  act  of 
1871  presents  no  difficulty,  except  in  the  somewhat  too  general  indi* 
cation  of  its  purpose;  with  that  aid  all  difficulties  vanish. 

It  affords  no  argument  against  this  construction  of  our  legislation 
if  the  fact  be  true,  as  suggested  by  counsel,  which  we  do  not  concede, 
however,  that  it  has  never  been  the  habit  of  the  Tennessee  legislature 
to  authorize  a  gift  or  loan  of  credit  by  corporations  in  any  other 
manner  than  by  becoming  stockholders  in  the  enterprise.  This  act 
of  1871  was  a  general  law  to  enforce  a  constitutioual  provision,  and 
in  its  nature  was  rather  prospective  than  retrospective,  and  non  eoU' 
Stat  that  some  act  may  not  be  passed  which  would  authorize  such  a 
method  of  aiding  corporate  enterprises.  Under  some  circumstances 
the  act  of  1871  might  apply  to  such  an  authority  already  given  by 
the  legislature,  if  any  such  there  be;  but  under  all  circumstances  it 
does  apply  to  all  future  grants  of  power  of  that  kind,  and  we  are  not 
aided  in  the  construction  of  the  act  by  any  inquiry  whether  such  a 
grant  has  ever  been  made  or  will  be  hereafter  made  by  the  legisla- 
ture. 

On  the  other  hand,  as  is  well  known  to  those  informed  as  to  our 
Tennessee  legislation,  although  we  have  long  had  a  system  of  munic- 
ipal aid  to  railroads  by  stock  subscriptions,  the  payment  of  which  is 
particularly  regulated  by  statute  (Tenn.  Code,  §§  1142-1165)  in  a 
manner  which  in  no  sense  contemplates  the  issue  of  bonds,  the  par- 
ties interested  have  been  allowed  in  numerous  instances,  like  that  of 
Tipton  Co.  V.  Locomotive  Works,  103  U.  S.  528,  to  anticipate  the 
benefits  of  those  subscriptions  by  issuing  bonds  in  payment  thereof. 
But  this  has  always  been  done  by  special  laws  that,  providing  for 
the  particular  scheme  adopted,  regulate  in  detail  the  character  of  the 
bonds  to  be  issued,  which  is  on  plain  business  principles  necessary 
for  the  protection  and  benefit  of  all  concerned.  The  absence  of  such 
special  legislation  is,  under  the  circumstances,  an  indication  of  the 
legislative  will  that  a  given  municipality  shall  be  governed  by  the 
general  law  of  the  Code  regulating  its  subscriptions. 

Since  the  constitution  of  1870  no  such  special  law  is  allowable, 
and  the  authority  can  be  given  only  by  general  statute.  Const.  1870, 
art.  11,  §  8;  art.  2,  §  29.  But  for  like  prudential  considerations 
based  on  correct  business  principles,  as  well  as  a  sound  public  pol- 
icy for  the  protection  of  the  general  welfare,  it  is  presumable  that*  if 
the  legislature  intended  by  any  general  law  to  authorize  stock  sub- 
scriptions to  be  anticipated  by  the  issue  of  bonds,  thereby  chauging 
the  established  system  provided  for  in  the  Code,  (sections  1142-1165,) 
it  would  in  that  general  law  carefully  prescribe,  as  it  has  always 
done  in  the  special  laws,  having  that  purpose  in  view,  the  character 
of  bonds  to  be  issued,  regulate  the  whole  scheme  with  regard  to  its 
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details,  and  not  leave  the  people  who  are  to  pay  the  money  hy  taxa- 
tion to  the  prey  of  speculators  and  oorruptionists,  who  may,  and  too 
often  do,  feed  upon  such  enterprises,  guard  them  as  carefully  as  we 
may.  Particularly  would  this  be  expected  of  a  legislature  meeting 
under  a  constitution  which  had  curtailed  its  powers  for  this  very  rea- 
son of  improvident  legislation,  as  was  done  by  the  constitution  of 
1870.  Yet  all  prudential  features  of  this  kind  are  omitted  from  the 
act  of  1871,  which  we  are  asked  to  construe  as  giving  to  the  munici- 
pal corporations  of  Tennessee  the  most  unbridled  power  to  issue  bonds 
in  payment  of  their  stock  subscriptions  that  are  otherwise  so  care- 
fully guarded  by  the  Code.     We  cannot  do  it. 

Again,  the  constitution  of  Tennessee,  in  the  very  phraseology  of 
article  2,  §  29,  recognizes  the  distinction  referred  to  by  counsel  here 
between  a  credit  "given  or  loaned  to  or  in  aid  of  any  person,"  etc., 
and  becoming  '"a  stockholder  with  others  in  any  company,"  etc.,  by 
taking  pains  to  impose  the  same  restrictions  on  each  in  separate 
clauses.  They  are  in  no  way  treated  as  the  same  thing;  are  not  con- 
fused with  each  other  nor  joined  together  in  any  way;  certainly  not 
in  the  way  the  argument  here  would  connect  them,  by  relegating  a 
stock  subscription,  with  bonds  to  pay  the  subscription  money,  to  the 
category  of  "giving  or  lending  credit."  And  the  act  of  1871,  c.  50, 
follows  the  same  treatment  found  in  the  constitution  by  keeping  these 
two  things  entirely  distinct.  The  first  clause  of  the  second  subdivis- 
ion of  the  act  relates  wholly  to  the  "giving  or  lending  of  credit;"  and 
in  this  clause  alone  do  we  find  the  words  so  much  relied  on  here  as 
giving  "full  power  to  make  and  execute  all  necessary  orders,  bonds, 
payments,"  etc.  It  is  in  the  second  and  last  clause  of  that  subdivision 
that  we  find  the  provision  independently  made  for  becoming  a  stock- 
holder with  others  "upon  a  like  election  and  assent  of  a  like  majority, 
as  prescribed  by  this  act,"  and  in  that  clause  there  is  no  provision 
for  making  and  executing  "all  necessary  orders,  bonds,  payments," 
etc.,  though  it  can  hardly  be  doubted  that  such  power  would  exist 
where  the  corporation  had  authority  under  some  legislative  grant  to 
issue  bonds  or  make  orders  or  payments  for  its  stock  subscriptions. 
This  shows  that  it  is  an  act  of  supplemental  regulation  directing  an 
election  in  cases  where  before,  and  but  for  the  constitution  and  this 
act,  such  an  election  was  not  required.  We  do  not  say  that  a  power 
to  issue  bonds  in  payment  of  a  stock  subscription  might  not  fall  or 
be  made  to  fall  within  a  power  "to  give  or  lend  credit  to  or  in  aid  of 
any  person,  company,"  etc.,  but  we  do  say  that  the  constitution  and 
this  act  of  the  legislature  treat  the  giving  or  lending  of  credit  as  one 
thing  and  a  stock  subscription  as  another  thing,  and  that  naturally 
in  such  a  division,  if  kept  up  as  it  seems  here  to  have  been  done,  the 
issuing  of  bonds  to  pay  a  stock-subscription  would  fall  within  the 
latter  subject,  and  should  receive  no  aid  by  implication  or  construc- 
tion from  provisions  of  the  statute  relating  to  the  former.  It  is 
agreed  everywhere  that  the  canons  of  strict  construction  in  such  case? 
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forbid  such  liberal  implications.  It  is  only  necessary  implieations 
that  are  ever  indulged  in  any  case;  necessary  in  the  sense  of  being 
the  consequential  effect  of  the  use  of  the  language  employed,  and  with- 
out which  implication  the  manifest  purpose  of  the  statute  would  fail. 
This  kind  of  necessity  is  too  often  confounded  with  the  necessitous 
circumstances  of  the  private  interests  of  the  parties  involved,  which 
can  in  no  sense  influence  a  court  in  the  interpretation  of  the  legisla- 
tive will.  Dill.  Mun.  Corp.  §§  55,  81-90,  106.  Police  Jury  v.  BHU 
ton,  15  Wall.  566;  WelU  v.  Supervisors,  102  U.  B.  626;  Claiiame 
Co.  V.  Brooks,  111  U.  S.  400;  S.  C.  4  Sup.  Ct.  Bep.  489;  Milan  v. 
Railroad,  11  Lea,  329,  334. 

Legislative  authority  to  support  these  bonds  is  sought  to  be  derived 
from  the  act  of  March  18, 1872,  c.  20,  p.  44,  "to  authorize  the  mayor 
and  board  of  aldermen  of  any  incorporated  city  or  town  in  the  state 
of  Tennessee,  having  a  population  of  from  one  thousand  and  upwaifds 
to  twenty  thousand  inhabitants,  to  issue  bonds  of  said  city  or  town 
to  the  amount  of  $15,000.*'  The  bonds  here  sued  on  are  in  denom- 
inations of  $1,000,  and  bear  7  per  cent,  interest,  payable  annually; 
while  those  authorized  by  the  act  were  to  be  '*of  denominations  from 
twenty-five  to  five  hundred  dollars,"  and  were  to  bear  8  per  cent,  in- 
terest, payable  semi-annually.  It  was  held  in  Milan  v.  Railroad,  11 
Lea,  329,  that  this  variation  of  denomination  was  not  admissible,  and 
that  the  interest  could  not  be  increased.  A  similar  ruling  was  made 
in  Oreen  v.  Dyersburg,  2  Flippin,  477;  Whether  the  mere  change 
of  denomination  and  a  diminution  of  the  interest  would  fall  within 
the  principle  of  these  cases,  or  be  held  to  be  '*a  beneficial  modifica- 
tion of  the  requirements  of  the  statute," — the  fact  of  this  non-com- 
pliance with  the  statute  in  the  issue  of  these  bonds  affords  an  in- 
ference that  they  were  not  in  fact  issued  under  this  statute,  and  that 
the  resort  to  it  is  an  after  thought. 

The  act,  as  a  whole  and  in  its  special  features,  seems  to  have  con- 
templated a  means  of  paying  the  ordinary  corporate  debts  of  the  cities 
and  towns  designated,  and  not  such  extraordinary  liabilities  as  arise 
from  aiding  the  construction  of  railroads.  The  bonds  issued  were  to 
be  ''alone  for  the  purpose  of  paying  outstanding  liabilities,"  and  were 
not  in  any  case  "to  exceed  the  unsettled  and  matured  liabilities  or 
debts  of  such  city  or  corporation  at  the  time  of  issuing  thereof." 
There  is  nothing  in  this  record  to  show  that  at  the  date  of  these 
bonds  there  was  outstanding  against  the  town  of  Milan  the  sum  of 
$12,000  of  "unsettled  and  matured"  liability  for  stock  subscriptions 
to  the  railroad  company.  The  recitals  of  the  bonds  state  the  con- 
sideration to  be  "the  location  of  the  Mississippi  Central  Bailroad  by 
said  town,"  and  they  nowhere  refer  to  any  stock  subscription  what- 
ever, or  that  they  are  in  payment  of  the  stock.  On  their  face  they 
indicate  a  direct  vote  of  the  bonds  to  the  company  without  any  ccti 
sideration  other  than  the  location  of  the  road.  In  the  bill  filed  in 
the  state  chancery  court,  wherein  the  minutes  of  the  town  proceedings 
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are  set  out,  there  is  no  indication  of  a  prior  stock  subscription,  and 
complaint  is  made  that  there  was  none ;  and  the  first  step  seems  to 
have  been  a  vote  by  the  board  to  issue  the  bonds,  and  to  direct  an 
election  at  the  polls  "for  a  ratification  or  rejection  of  said  proposi- 
tion," and  at  the  next  meeting  the  entry  is:    . 

"The  election  was  held  on  the  twelfth  day  of  June,  1872,  for  the  ratifica- 
tion or  rejection  of  the  action  of  the  board-  of  mayor  and  aldermen  of  the  town 
of  Milan  in  regard  to  the  issuance  of  the  •12,000  in  bonds  to  the  Mississippi 
Central  Railroiid  Company  upon  certain  conditions.  The  returns  of  said  elec- 
tion show  a  vote  of  117  for  subscription,  and  2,  no  subscription." 

Now,  there  do  not  here  appear  to  have  been  any  proceedings  for  a 
subscription  of  stock  and  an  issue  of  bonds  to  pay  it,  but  only  a  "sub- 
scription*'  of  the  bonds  themselves.  This  would  seem  to  indicate 
that  the  town  was  proceeding  to  give  its  credit  or  sell  its  bonds  for 
the  sole  consideration  of  the  location  of  the  road,  and  this  under  the 
first  scheme  mentioned  in  the  constitution  and  act  of  1871,  and  not 
the  second,  the  difference  between  which  has  been  heretofore  adverted 
to;  and,  so  far  as  the  records  of  the  town  are  said  to  show,  this  is  all 
that  was  ever  done,  though  when  we  come  to  the  compromise  decree 
in  the  state  court,  the  railroad  agrees  to  issue  its  stock  in  payment 
of  the  bonds,  this  being  the  first  time  we  hear  of  any  stock  being  in- 
volved in  the  negotiations  between  the  parties.  Nevertheless,  the 
parties,  by  their  stipulation  in  this  case,  have  agreed  tnat  the  ''bonds 
were  issued  by  defendant  in  payment  of  a  stock  subscription  made  by 

defendant  on  the day  of ,  187 — ,  to  tlie  Mississippi 

Central  Bailroad  Company."  This  is  very  indefinite,  indeed,  and 
there  is  nothing  to  show  the  date  or  other  partioirlars  of  the  subscrip* 
tion,  nor  whether  it  refers  to  the  subscription  made  in  the  consent 
decree  of  the  state  court,  or  one  made  prior  to  the  original  action  of 
the  board  as  above  set  forth. 

If  we  turn,  however,  to  the  Code  of  Tennessee,  (sections  1142- 
1165,)  under  which  alone  the  town  could  make  a  stock  subscription, 
we  find  that  the  requirements  of  law,  as  therein  declared,  show  that, 
if  the  record  of  the  town  correctly  state  all  that  was  done,  there  could 
never  \5e  a  more  reckless  disregard  of  those  provisions.  And  the  in- 
ference is  almost  irresistible  that  the  town  was  not  proceeding  under 
the  provisions  of  the  Code  at  all.  It  would  seem,  therefore,  quite 
impossible  that  the  very  indefinite  stipulation  of  the  parties  in  this 
case  could  refer  to  such  a  subscription,  and  that  it  rather  refers 
to  the  subscription  made  by  the  consent  decree  in  the  state  court, 
from  which  it  will  be  seen  that  the  bonds  were,  by  agreement,  "re- 
sealed"  and  "redelivered"  at  that  date,  viz.,  December  18, 1874.  This  . 
would  be,  then,  the  date  which  should  be  filled  in  the  blanka  of  the 
stipulation  of  the  parties,  as  filed  in  this  court.  When  so  filled  up, 
it  is  apparent  that  the  town  was  not  acting  under  the  above-cited 
provisions  of  the  Code,  and  that  the  plaintiffs  can  receive  no  aid 
from  those  provisions,  but  must  stand  by  the  contract  as  they  made 
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it  on  December  18,  1874*  The  inevitable  result  would  be  that  the 
to?7n,  in  making  that  contract  for  stock  subscription,  was  acting  with- 
out legislative  authority,  and  the  debt  for  it  was  void.  Wherefore, 
it  could  not,  even  under  the  powers  granted  by  the  act  of  1872,  law- 
fully issue  bonds  to  pay  it ;  since  the  act  in  terms,  by  section  2,  re- 
strained the  issuance  to  holders  of  bona  fide  claims  against  the  town, 
to  say  nothing  of  any  other  restriction  of  law  on  the  subject. 

But  if  it  be.  conceded  that  the  stipulation  refers  to  some  other  stock 
subscription  than  that  of  December  18,  1874,  as  above  mentioned, 
and  one  made  prior  and  as  preliminary  to  the  original  delivery  of  the 
bonds  on  July  1,  1873, — as,  perhaps,  the  seventh  section  in  its  last 
clause  intends  to  agree  was  the  case, — that  the  town  proceeded  strictly 
under  the  Code  in  making  that  subscription,  and  under  the  act  of  1872 
in  issuing  the  bonds,  still  it  appears  conclusively  by  section  1154  of 
the  Code  that  "not  more  than  thirty-three  and  one-third  per  cent,  of 
the  stock  subscribed  as  above  can  be  collected  in  any  one  year/'  and 
at  most  only  one-third  of  the  $12,000  subscription  could  have  been 
at  the  date  of  the  bonds  an  '* unsettled  and  matured  liability  or  debt." 
What  is  to  be  held  to  be  the  effect  of  this  overissue  we  will  not  now 
inquire,  for  beyond  all  this  there  is  a  more  fatal  objection  to  the  claim 
of  power  under  the  act  of  1872,  and  we  have  taken  the  pains  to  point 
out  these  irregularities  and  glaring  departures  from  the  Code  and  the 
act  of  1872  more  to  show  how  regardless  this  transaction  was  of  the 
very  statutes  now  relied  on  to  support  it,  than  to  predicate  our  judg- 
ment upon  them.  And  here  we  may  remark,  in  reply  to  the  argu- 
ment that  the  town  has  received  the  consideration  in  its  railroad 
facilities,  that  if  its  stock  subscription  be  valid  under  the  Code  the 
remedy  of  the  plaintiffs  would  be  to  proceed  under  the  Code,  to  com- 
pel the  collection  of  the  tax  to  pay  for  the  stock,  and  not  to  enforce 
bonds  issued  without  legislative  authority.  No  matter  what  the  bene- 
fits received,  all  parties  dealing  with. the  town  knew  that  it  could  not 
bind  itself  without  legislative  authority,  and  only  in  the  manner  so 
allowed. 

The  agreed  statement  of  facts  in  this  case  leaves  only  one  question 
of  fact  open  for  our  determination,  and  that  is  whether  the  town  of 
Milan  had,  at  the  time  of  the  issue,  the  requisite  "one  thousand  or 
more  inhabitants*'  to  bring  it  within  this  act  of  1872.  The  learned 
counsel  for  plaintiffs  frankly  admits  in  his  brief  "that  if  we  are  to 
look  to  the  proof  in  the  record  on  that  point,  defendant's  population 
is  proven  to  have  been  under  that  limit,"  and  we  find  the  fact  to  be 
so.  This  would  end  all  claim  for  power  to  issue  these  bonds  under 
that  statute,  but  it  is  insisted  that  defendant  is  estopped  by  the  re- 
citals in  the  bonds  from  denying  that  its  population  was  sufficient 
to  authorize  the  town  to  issue  them.  The  bonds  do  not  recite  that 
the  town  had  any  given  number  of  inhabitants,  but  only  that  they 
are  issued  "in  pursuance  of  the  laws  of  Tennessee;"  that  the  people 
"voted  the  same  by  a  majority,  and  in  the  form  requured  by  law,  the 
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vote  being  in  pnrsnance  of  dne  notice,  and  in  all  respecia  in  aocord- 
anoe  with  the  laws  of  Tennessee;"  atid  that  the  board  doted  ''in  pur- 
snance  of  the  authority  given  by  the  people  thereof,  and  in  obedience 
to  the  duty  required  of  theni/' 

Under  the  well-established  rules  of  decision  on  this  subject  these 
recitals  are  all  sufficient  to  estop  the  town,  as  against  a  bona  fide 
holder  for  value,  from  denying  the  fact  of  the  sufficiency  of  popula- 
tion, and  would  be  a  plenary  municipal  decision  of  that  fact  if  the 
town  authorities  were  vested  with  power  to  decide  the  question.  WiU' 
son  V.  Salamanca,  99  U.  B.  499;  Coloma  v.  Eaves,  92  U.  S.  484; 
Marcy  v.  Oswego,  Id.  637;  Buchanan  v.  Litchfield,  102  U.  8.  278. 
There  are  many  other  cases  to  which  these  will  be  a  guide.  But  the 
cases  are  carefully  reviewed  in  the  recent  one  of  Northern  Nat.  Bank 
V.  TrusUes  Porter  Tp.  110  U.  S.  608,  (S.  C.  4  Sup.  Ct.  Rep.  254,)  and 
the  rule  is  there  laid  down  that  this  estoppel  only  operates  when  the 
duty  of  ascertaining  the  fact  has  been  devolved  by  law  upon  the  mu- 
nicipal or  other  authority  which  undertakes  to  determine  it  by  the 
recital.  The  authority  may  be  conferred  by  special  legislation  in  the 
act  authorizing  the  bonds,  or  elsewhere,  or  may  grow  out  of  the  or- 
dinary duties  imposed  by  law  upon  the  particular  officers  or  agents. 
Now,  there  is  not  one  word  in  tiiis  act  of  1872  imposing  the  duty  of 
ascertaining  the  population  on  the  board  of  mayor  and  aldermen  of 
the  towns  and  cities  referred  to  in  the  act,  nor  any  provisions  from 
which  such  a  duty  on  their  part  may  be  fairly  inferred.  The  "consent 
of  three-fourths  of  the  qualified  voters  voting  at  an  election  to  be 
held  for  that  purpose,  under  the  supervision  of  said  mayor  and  al- 
dermen,** is  provided  for,  but  this  does  not  by  any  fair  implication 
confer  the  power  to  take  a  census  of  the  inhabitants.  There  is  no 
general  or  special  act  of  the  legislature  requiring  these  or  any  officers 
of  our  municipalities  or  of  the  state  to  take  a  census,  or  keep  a  rec- 
ord of  any  enumeration  of  their  respective  inhabitants.  Generally, 
when  our  acts  refer  to  population,  and  direct  its  ascertainment,  they 
refer  in  terms  to  the  federal  census  as  the  guide,  and  we  have  no  law 
or  practice  of  having  municipalities  discharge  this  duty.  To  do  this 
is  not  a  necessary  duty  growing  out  of  general  municipal  power. 
Each  municipality  may  act  as  it  pleases  in  this  regard.  There  was, 
then,  no  duty  devolved  on  this  board  to  ascertain  or  determine  the 
fact  of  population,  and  their  determination  of  it  cannot  be  implied 
from  the  recitals  in  the  bonds.  It  was  a  matter  in  pais,  as  much 
open  to.  the  payee  of  the  bonds  at  the  time  of  the  contract,  and  since 
to  the  holders  of  them,  as  to  others  to  decide  for  themselves.  There 
is  no  pretense  of  any  authority  in  the  charter  of  the  town  or  of  the 
railroad  company,  or  in  any  other  act  than  those  already  considered, 
to  support  these  bonds,  and  they  were  and  are  utterly  void  for  want 
of  legislative  power.  Ottawa  v.  Carey,  108  U.  8.  110;  8.  C.  2  Sup. 
Ct.  Rep.  361;  Lewis  v.  Shreveport,  Id.  282;  B.  C.  2  Sup.  Ct.  Rep. 
684. 
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The  next  question  which  demands  our  attention  is  that  arising  ont 
of  the  proceeding  in  the  state  chancery  court  which  is  pleaded  as  r€s 
adjudicata.  If  this  be  a  good  plea,  we  have  the  anomaly  of  a  munici- 
pal corporation  issuing  bonds  without  legislative  authority  making 
those  bonds  valid,  by  an  equally  void  agreement  of  its  agents  that 
they  shall  be  so.  We  held  in  this  court,  the  same  judges  sitting  as 
in  this  case,  in  Norton  v.  Shelby  Co.,  (not  reported,)  that  bonds  is- 
sued by  usurping  corporate  officials  which  were  void  couM  not,  for 
want  of  compliance  with  the  constitutional  and  statutory  prerequisite 
of  an  election  by  the  people,  be  ratified  by  the  corporate  action  of  the 
rightful  officials  after  their  restoration,  a  ruling  which  was  supported 
by  decisions  of  the  supreme  court  before  and  since.  Marsh  v.  Ful- 
ton Co.  10  Wall.  677;  Lewis  v.  Shreveport,  108  U.  S.  282;  S.  C.  2 
Sup.  Ct.  Rep.  634;  Ottatva  v.  Cary,  Id.  110;  S.  0.  2  Sup.  Ct.  Eep. 
361.  It  was  said  by  the  supreme  court,  in  Northern  Nat.  Bank  v. 
Trustees  Porter  Tp.  110  U.  S.  608,  S.  C.  4  Sup.  Ct.  Rep.  254, -speak- 
ing  of  an  estoppel  by  recitals,  that  it  did  not  go  to  the  extent  of  pre- 
cluding an  inquiry  into  legislative  authority  to  issue  the  bonds ;  and 
it  certainly  must  be  said  of  any  contract  of  ratification,  that,  when 
pleaded  as  an  estoppel  qua  contract,  it  cannot  prevent  an  inquiry  into 
legislative  authority  to  issue  the  bonds.  Does  it  receive  any  addi- 
tional force  when  the  contract  of  ratification  has  been  made  the  basis 
of  a  judicial  decree  which  in  terms  declares  the  bonds  to  be  valid 
only  because  the  parties  have  agreed  that  they  shall  be  valid?  It  must 
be  admitted  that  when  in  a  court  of  competent  jurisdiction,  and  with- 
out collusion  or  fraud,  there  has  been  a  decree  in  invUum  pronounc- 
ing, directly  or  by  implication  from  the  adjudication,  that  there  was 
legislative  authority  to  issue  the  bonds,  that  decree  estops  the  parties 
from  thereafter  denying  the  authority.  And  we  may  go  further  and, 
for  the  argument,  admit  that  if  that  decree  be  pronounced  upon  an 
agreed  statement  of  facts,  like  that  upon  which  we  are  now  deciding 
this  case,  for  example,  the  estoppel  is  equally  as  effective  as  if  the 
facts  wore  determined  by  the  formal  verdict  of  a  jury  or  the  judg- 
ment of  a  court  upon  the  proof  heard  at  the  trial. 

Judgments  could  not  be  so  rendered  at  common  law,  where  the  ad- 
mission must  be  strictly  one  of  record,  as  by  demurrer,  default,  con- 
fession, retraxit,  or  the  like.  Hence  the  necessity  of  such  statutes 
as  we  have  in  Tennessee,  permitting  the  parties  to  submit  an  agreed 
case  to  the  decision  of  a  court.  Tenn.  Code,  §§  3450,  3454,  4229, 
4497.  And,  in  the  absence  of  a  statute,  such  practice  has  been  es- 
tablished by  general  usage.  Derby  v.  Jaques,  1  Cliff.  425.  From  a 
judgment  of  this  kind  it  was  at  first  thought  there  could  be  no  writ 
of  error,  but  it  was  later  decided  otherwise.  Id. ;  Stimpson  v.  Rail- 
road,  10  How  329.  Similarly,  in  a  court  of  equity,  it  was  always  the 
rule  that  parties  by  themselves,  or  counsel,  might  agree  upon  a  de- 
cree, and  it  was  irreversible,  and  could  not  be  appealed.  2  Daniell» 
Ch.  Pn  (1st  Ed.)  616-619,  668;  Id.  {5th  Ed.)  973, 1453,  and  notes; 
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BradUk  y.  Oee,  1  Amb.  229;  French  v.  ShotweU,  6  Johns.  Ch.  555; 
Ketchum  y.  Farmer's  Trust  Co.  4t  McLean,  2;  Musgrove  v.  Lusk^  2 
Tenn.  Ch.  576;  Williams  y.  NeU^  4  Heisk.  279;  RagsdaU  v.  Gossett, 
2  Lea,  729;  Jones  v.  McKentia,  4  Lea,  630, 

But,  obviously,  it  does  not  follow  from  this  binding  force  of  the  de- 
cree that  it  can  be  always  pleaded  as  res  adjudicata.  That  depends 
upon  other  circumstances  than  its  mere  binding  effect  as  a  decree  in 
the  court  where  it  is  rendered.  For  example,  a  judgment  of  nonsuit, 
or  a  bill  dismissed  by  plaintiff,  or  for  want  of  jurisdiction,  cannot  be 
pleaded  as  res  adjudicata,  because  not  a  decision  on  the  merits,  while 
a  judgment  on  demurrer,  which  is  a  decision  of  the  court  on  facts 
admitted,  or  a  bill  dismissed  for  want  of  equity,  or  upon  determina- 
tion of  the  court  in  favor  of  defendant,  can  be  so  pleaded.  Homer 
V.  Brown^  16  How.  354;  Manhattan  L.  Ins.  Co.  v.  Broughton,  109  D. 
S.  121;  S.  C.  3  Sup.  Ct.  Rep.  99;  Gould  v.  Evansville,  91  U.  S.  526; 
Durant  v.  Essex  Co.  7  Wall.  107;  Badger  v.  Badger,  1  Cliff.  237;  Ma- 
hry  V.  Churchwell,  1  Lea,  416;  Bankhead  v.  AUoway,  1  Tenn.  Ch.  207. 

So,  in  a  case  like  the  one  we  are  now  trying,  again  using  it  as  an 
example,  it  is  plain  that  the  parties  have  used  the  agreed  statement 
of  facts  as  a  convenient  mode  of  placing  the  court  in  possession  of 
the  facts,  without  producing  the  evidence  on  which  they  would  be 
otherwise  ascertained ;  but  they  have  left  the  decision  of  the  rights 
of  the  parties  growing  out  of  those  facts  to  the  court,  and  have  not 
by  consent  of  parties  determined,  by  themselves  and  for  themselves, 
what  those  rights  are.  That  which  they  have  done  is  very  like  what 
they  do  when  by  a  demurrer  they  admit  the  facts  and  the  court  de- 
cides the  case,  or  when  by  a  retraxit  they  confess  the  facts  and  the 
court  directs  a  judgment.  What  they  have  not  done  is  more  like 
that  which  they  do  when  they  take  a  nonsuit  or  voluntarily  dismiss 
their  bill. 

In  the  language  of  the  case  of  the  Manhattan  L.  Ins.  Co.  v.  Brought 
ton,  109  U.  S.  125,  S.  C.  3  Sup.  Ct.  Rep.  99,  "a  trial  upon  which 
nothing  was  determined  cannot  support  a  plea  of  res  adjudicata  or 
have  any  weight  as  evidence  at  another  trial"  and,  as  decided  in 
Russell  V.  Place,  94  U.  S,  606,  if  it  appear  by  the  record  or  aliufide 
that  the  matter  was  not  litigated  and  decided,  there  could  be  no  es- 
toppel. Now,  does  it  not  appear,  by  what  the  parties  actually  did 
in  the  state  chancery  court,  that  this  matter  was  not  litigated  and 
not  decided?  And  here  lies  a  distinction  that  must  not  be  over- 
looked in  oases  like  this  between  a  consent  to  submit  a  case  to  the 
court  for  its  decision  and  a  consent  as  to  what  the  decision'shall  be. 
Again,  there  is  a  distinction  between  that  estoppel  which  the  parties 
put  upon  themselves  by  their  agreement  which  may  be  pleaded  and 
bind  them  as  an  estoppel  in  pais,  and  that  which  arises  out  of  the 
adjudication  as  an  estoppel  of  record.  The  agreement  is  none  the 
less  an  estoppel  because  it  takes  the  form  of  a  judicial  decree,  but  not 
necessarily  does  it  operate  as  an  estoppel  of  record.     The  pleas  re- 
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speotively  setting  them  np  would  be  essentially  different*  S  Daniell, 
Ch.  Pr.  (1st  Ed.)  175,  187;  Id.  (5th  Ed.)  659,  666.  In  both,  the 
record  would  be  used  as  evidence;  in  one  case  oonolusive  in  its  effect 
to  support  the  plea  of  res  adjudicata;  in  the  other  it  would  not  be 
conclusive,  might  be  averred  against,  and  would  be  overcome  by  coon- 
tervailing  proof  of  sufficient  force. 

The  text  writers  agree  that  in  England  a  consent  decree  cannot  be 
pleaded  as  res  adjudicata,  and  is  effective  when  pleaded  only  so  far  as 
the  estoppel  arises  out  of  the  agreement  itself.  Bigelow*  Estop.  17; 
Freem.  Judgm.  §  331;  Whart.  Ev.  §  783.  They  say,  however,  that 
the  decisions  of  the  American  states,  generally,  are  against  this  doc- 
trine  Id.;  Wells,  Bes.  Adj.  §§440-460.  We  have  examined  very  care- 
fully a  great  many  of  the  cases  cited  in  support  of  this  supposed  dis- 
tinction between  the  Amencan  and  English  courts,  and  find  that  if 
critical  attention  is  given  to  the  distinctions  to  which  we  have  already 
adverted  between  a  case  decided  by  the  court  upon  an  admitted  state 
of  facts,  and  one  decided  by  the  parties  themselves  solely  by  their  own 
consent,  which  the  court  admits  of  record  by  registering  the. agree- 
ment, and  between  the  estoppel  of  the  agreement  and  that  of  the 
judgment,  and  to  distinctions  arising  out  of  local  statutes  regulating 
the  subject  of  judgments  by  confession  and  agreed  cases,  it  may  be 
doubtful  if  there  be  so  much  divergence  between  those  courts  on  this 
subject. 

To  illustrate :  In  Merritt  v.  Campbell^  47  Gal.  543,  a  dismissal  by 
consent  under  the  local  statute  was  held  equivalent  to  a  judgment 
upon  retraxit  at  common  law,  and  was  a  decision  on  the  merits  under 
the  act,  because,  like  a  retraxit,  it  was  "an  open  and  voluntary  renun« 
ciation  of  the  suit  in  court."  In  Ellis  v.  Mills,  38  Tex.  684,  it 
does  not  appear  whether  it  was  the  compromise  agreement  which  was 
a  bar  as  a  matter  of  evidence,  or  the  judgment  as  a  matter  of  record. 
In  Fletcher  v.  Holmes,  25  Ind.  458,  there  was  an  agreement  for  a 
judgment  not  otherwise  supported  by  the  complaint,  but  it  was  not  a 
plea  of  res  adjudicata  at  all.  Oates  v.  Preston,  41  N.  T.  113,  is  more 
in  point,  but  there  was  a  divided  court.  In  Bank  v.  Hopkins,  2  Dana, 
395,  there  was  in  effect  a  decision  on  an  agreed  statement  of  facts. 
And  so  we  might  go  through  the  cases  and  distinguish  them ;  but  it 
is  not  necessary,  for  we  have  not  found  one  where  a  municipal  cor- 
poration has  been  held  to  have  validated  its  bonds,  otherwise  void, 
by  a  consent  decreee  declaring  the  bonds  valid,  and  showing  on  its 
face  that  it  was  so  decreed  solely  because  the  parties  had  agreed  to  it. 

Individuals  suijwris  may  agree  to  almost  anything  and  bind  them- 
selves, but  corporations  must  act  within  their  delegated  powers.  It 
is  undoubtedly  within  their  power  to  compromise  litigation,  and  they 
may,  when  sued,  consent  to  orders  and  decrees,  and  if  the  subject- 
matter  of  the  suit  be  within  their  authority  this  consent  will  bind  as 
it  will  individuals.  As  in  Board  Liquidation  v.  Louisville  dt  N.  R. 
Co.  109  U.  S.  221,  8.  C.  3  Sup.  Ct.  Rep.  144,  it  was  held  that  the 
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eity  anthorities  had  "under  the  st{|.tutes  of  the  Btate**  the  power  to 
compromise  a  suit  relating  to  certain  property  belonging  to  the  city, 
and  in  HilUborough  v.  Nichols,  46  N.  H.  379,  the  suit  compromised 
was  one  for  injuries  by  a  defective  highway  which  the  authorities  had 
a  right  to  compromise,  the  subject-matter  being  within  corporate  ju- 
risdiction. In  this  last  suit,  so  much  relied  on  here,  and  cited  by  the 
text  writers  above  named,  it  is  to  be  noted  that  there  was  no  plea  of 
res  adjudicata  at  all,  but  it  was  an  action  by  the  town  to  recover 
money  paid  to  the  plaintiff  under  the  compromise  judgment.  We 
cannot  say  that  if  the  plaintiff  in  that  suit  had  brought  another  ac- 
tion for  the  injuries,  the  former  judgment  by  consent  would  have  been 
held  to  sustain  a  plea  of  res  adjudicata.  These  compromise  judg- 
ments may  be  binding  in  other  respects,  but  not  necessarily  for  that 
reason  pleadable  as  res  adjudicata.  Whether  they  are  binding  in 
other  respects  depends  on  the  circumstances  of  the  case;  but  whether 
they  are  binding  on  a  plea  of  res  adjudicata  depends  on  whether  the 
judgment  or  decree  conforms  to  the  rules  of  law  which  give  it  that 
effect.  In  Lamb  v.  Gatl'm,  2  Dev.  &  6.  Eq.  37,  an  exception  to  the 
report  of  a  master  equivalent  to  the  plea  of  res  adjudicata  failed,  be- 
cause the  former  decree  "was  not  in  truth  a  decree  rendered  in  iji- 
vitum^  and  by  judgment  of  the  court  to  which  defendant  was  com- 
pelled to  submit,  and  which  therefore  not  only  binds  him,  but  those 
for  whose  benefit  he  held  the  estate,  unless  it  can  be  impeached  for 
fraud,  but  it  was  a  voluntary  settlement,  etc.  A  decree  thus  ren- 
dered has  no  force,  except  so  far  as  seen  to  be  just." 

In  Allen  v.  Richardson,  9  Bich.  Eq.  53,  it  is  said :  "A  consent  de- 
cree is  the  mere  agreement  of  the  parties,  under  the  sanction  of  the 
court,  and  is  to  be  interpreted  as  an  agreement."  In  Rosse  v.  Rust, 
4  Johns.  Gh.  300,  where  a  bill  had  been  dismissed  on  a  former  hear- 
ing because  no  one  appeared  for  the  plaintiff,  the  decree  was  pleaded 
as  res  adjudicata,  and  Chancellor  Kent  said  that  to  be  a  bar  the  mer- 
its must  be  decided,  and  where  the  merits  were  never  discussed  and 
no  opinion  of  the  court  ever  expressed  upon  them,  the  case  does  not 
come  within  the  rule.  He  was  overruled  in  Ogshury  v.  La  Farge,  2  N. 
T.  113,  not  upon  the  principle  thus  enunciated,  but  in  his  application 
of  it,  and  it  was  held  that  a  bill  so  dismissed  after  publication  of 
proof  was  the  same  as  a  decision  on  the  merits,  and  not  like  a  vol- 
untary dismissal  or  a  nonsuit  at  law.  But  it  must  be  admitted  that 
in  French  v.  Shotwell,  5  Johns.  Ch.  555;  S.  C.  6  Johns.  Ch,  235;  S. 
C.  20  Johns.  668,  that  learned  chancellor  does  decide  that  a  decree 
by  consent  dismissing  the  bill  may  be  pleaded  in  bar  to  another  bill 
for  the  same  relief,  though,  in  that  case,  the  agreement  itself  was 
likewise  pleaded  as  an  estoppel,  and,  without  the  decree,  would  have 
been  just  as  effectual  as  with  it ;  for,  if  the  plaintiff  had  not  dismissed 
the  bill  according  to  the  agreement,  the  defendant,  by  proper  plead- 
ing, even  in  that  suit,  might  have  called  upon  the  court  to  dismiss  it. 
In  fact,  the  agreement  settled  the  merits  of  the  controversy,  the  par- 
v.21p,no.l3— 55 
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ties  being  competent  to  agree ;  and  the  plaintiff,  haying  waived  the 
fraud  and  expunged  the  usury,  there  was  nothing  to  do  but  dismiss 
the  bill,  and  all  otber  bills  setting  up  that  fraud  and  usury.  All  the 
authorities  agree  that  if  the  plaintiff  had  voluntarily  dismissed  his 
bill  he  might  have  brought  another  suit.  He  did  voluntarily  dismiss 
it,  but  upon  a  valid  agreement  to  do  so;  and  from  this  it  would  seem 
that  it  was  the  agreement,  at  last,  that  worked  the  estoppel.  Bnt 
the  chancellor  did  not  put  his  judgment  on  this  ground,  and  the  case 
is  a  very  strong  one  for  the  plaintiffs  here,  unless  there  be  a  distinc- 
tion to  be  taken  on  the  want  of  power  in  the  corporate  authorities  of 
Milan  to  make  the  agreement.  The  case  seems  to  have  been  affirmed ; 
but,  it  is  said  in  Shufelt  v.  Shufelt,  9  Paige,  137,  not  on  that  point, 
though  the  chancellor  there  followed  it  as  to  a  confessed  judgment. 
The  cases  cited  by  Chancellor  Kent  are  not  all  of  them  ca.ses  of  pleas 
of  res  adjudicata,  those  at  page  565  being  applications  for  relief  on 
scUfa,,  or  direct  applications  to  vacate  the  judgments,  while  Loyd  v. 
Mensell,  2  P.  Wms.  73,  and  Wishall  v.  Short,  2  Eng.  Cas.  Abr.  177, 
were  original  bills  to  impeach  the  judgments  for  fraud,  and  it  was 
held  that  the  judgments  might,  in  that  kind  of  suit,  be  pleaded  in  de- 
fense, if  accompanied  by  an  answer  denying  the  fraud.  In  Baird  v. 
Berdwell,  60  Miss.  164,  the  case  establishes  that  where  it  is  shown 
by  the  decree  that  it  was  not  heard  upon  its  merits,  there  is  no  bar 
to  another  suit.  It  was  a  bill  dismissed  on  motion  of  defendant  for 
want  of  prosecution  after  the  case  had  been  set  down  for  final  hear- 
ing. In  Pelton  v.  Mott,  11  Vt.  148,  there  was  an  agreement  to  dis- 
miss on  the  merits,  which  being  done  it  was  held  to  be  a  bar;  and  Hicks 
V.  AyUwortk,  13  B.  I.  562,  was  a  similar  case.  The  parties,  by  their 
agreement  in  those  cases,  intended  to  provide  against  the  distinction 
between  a  voluntary  dismissal,  or  a  dismissal  for  want  of  prosecu- 
tion, and  an  adjudication  on  the  merits.  In  Rollins  v.  Henry,  84  N. 
G.  569,  578,  the  action  of  the  court  was  more  like  that  in  this  case 
than  any  we  have  found,  except  that  in  that  case  the  decree  followed 
the  technical  result  of  the  agreement  which  settled  the  rights  of  the 
parties  and  formally  dismissed  the  bill,  while  in  this  the  bill  was 
not  technically  dismissed,  but  was  retained  only  so  far  as  necessary 
to  enforce  the  final  execution  of  the  decree.  Substantially,  the  bill 
was  dismissed,  as  in  the  North  Carolina  case,  in  which  it  was  held 
that  the  decree  could  not  be  relied  on  as  res  adjudicata  because  "it 
does  not  appear  that  the  merits  of  the  dismissed  proceeding  were  con- 
sidered and  passed  on;  and  the  mere  dismissal  of  the  case  is  not,  in 
our  opinion,  followed  by  the  consequences  supposed."  The  case 
cited  by  the  court  calls  attention  to  the  fact  that  in  equity  courts  to 
"dismiss  the  bill"  is  the  entry,  whether  the  case  is  heard  on  the  mer- 
its and  decided  for  defendants,  or  otherwise  dismissed;  while  in 
courts  of  law  the  form  of  the  entry  shows  for  itself  whether  it  was 
a  mere  discontinuance  or  a  judgment  on  the  merits.  Jenkins  v. 
Johnson^  4  Jones,  Eq.  149.     Hence,  in  courts  of  equity,  we  must  have 
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a  care  to  find  whether  the  decree  was  indeed  an  adjudication  in  invi^ 
turn  or  only  the  agreement  of  the  parties  to  act  voluntarily* 

In  Massachusetts  the  rule  seems  to  be  that  where  issue  is  joined  a 
decree  by  consent  on  that  issue  is  a  bar;  but  where  no  issue  is  joined, 
as  where  a  plea  in  abatement  has  been  sustained,  after  which  there 
was  a  consent  judgment,  it  is  no  bar.  Powers  y.  Chelsea  Bank,  129 
Mass.  44;  Jordan  v.  Siefert,  126  Mass.  25.  Now,  in  the  case  we  have 
in  hand  there  was  never  any  issue  joined.  Aftor  the  demurrer  was 
overruled  the  plainti£fs  had  a  right  to  an  answer  from  the  defendants, 
and,  failing  in  this,  to  a  decree  pro  confessoy  and  ultimately  a  decree 
in  their  favor.  Technically,  overruling  the  demurrer  was  a  decision  in 
favor  of  the  bill  and  an  adjudication  that  the  bonds  were  void;  but  by 
agreement  of  the  parties  this  result  was  defeated  by  declaring  the 
bonds  valid,  dissolving  the  injunction,  and  substantially  dismissing 
the  bill.  There  could  be  no  decision  on  the  merits,  for  there  was  no 
issue  on  the  merits.  The  demurrer  may  have  made  an  issue,  but 
that  was  overruled,  and  this  was  a  decision  against  the  plaintiffs,  and 
not  in  their  favor.  This  is  an  anomaly  in  this  class  of  cases,  but  it 
would  be  stretching  the  doctrine  of  this  estoppel  very  far  to  allow  the 
plaintiffs,  in  the  face  of  an  overruled  demurrer,  to  have  the  benefit 
of  a  decree  as  if  their  demurrer  had  been  sustained  upon  the  issues 
made  by  it  and  thereby  deciding  the  merits.  Oilman  v.  Rives,  10 
Pet.  298,  301;  Aurora  v.  West,  7  Wall.  82,  99;  Gould  v.  Evansville 
Railroad,  91  U.  8.  626. 

The  best  that  can  be  said  for  the  plaintiffs,  after  this  demurrer  was 
overruled,  is  that  upon  a  naked  bill,  without  any  issues  of  any  kind 
or  any  pleading  by  defendant,  the  parties  agreed  to  dismiss  it,  (though 
the  decree  does  not  in  fact  dismiss  it,)  upon  a  stipulation  that  the 
facts  and  law  were  with  the  defendants.  The  declaration  by  the 
court  that  the  bonds  were  valid  adds  no  force  to  the  decree,  which 
should  have  been  simply  that  the  bill  be  dismissed,  if  the  court  so 
decided.  All  the  authorities,  as  we  have  shown,  agree  that  such  a 
decree  is  not  a  bar  unless  it  be  a  decision  on  the  merits,  and  the  in« 
quiry  is  always  to  see  whether  it  is  such  a  dismissal  or  one  otherwise 
procured.  Here  the  bill  was  dismissed  after  a  decision  of  the  only 
issue  in  the  case  made  by  the  demurrer,  in  favor  of  the  plaintiff,  that 
the  bonds  were  void.  Technically,  then,  it  seems  the  decree  cannot  be 
a  bar  except  upon  the  theory  of  a  purely  consent  arrangement  to  dis- 
miss a  bill,  before  answer  filed,  by  an  adjudication  without  issues, 
shown  upon  the  face  of  it  to  be  not  the  judgment  of  the  court,  but 
the  judgment  of  the  parties  as  to  their  own  rights. 

In  Jenkins  v.  Robertson,  H.  L.  1  Sc.  117,  there  was  a  suit  by  a 
town  for  a  right  of  way  for  foot  passengers.  The  town  had  a  verdict, 
but  afterwards  abandoned  it  and  agreed  to  a  judgment  absolving  the 
defendants,  and  to  pay  the  costs  and  expenses,  and  the  court  so  de- 
clared. That  was  a  case  precisely  like  this,  except  that  the  subject- 
matter  was  clearly  within  the  power  of  the  municipality  to  arraage 


Digitized  by 


Google      ^ 


868  FSDEBAL   BEPORTEB. 

Nevertheless,  the  house  of  lords  held  that  a  decree  so  procured  by 
consent  was  not  a  bar  to  a  new  action  by  the  town,  and  reversed  a 
decree  below. to  the  contrary.  It  was  announced  in  the  most  em- 
phatic terms  that  the  law  of  England  and  Scotland  was  that  a  decree 
so  pronounced  could  not  be  res  adjadicata  except  so  far  as  an  estoppel 
could  grow  out  of  the  agreement.  And  in  the  Earl  of  Bandon  v. 
Becker,  3  Clark  &  F.  479,  509,  the  same  court  approved  the  state- 
ment of  the  doctrine,  as  made  by  the  solicitor  general  in  the  Duchess 
of  Kingston's  Case,  20  How.  St.  Tr.  478,  that  such  decrees  may  be 
attacked  when  so  pleaded  for  collusion  or  fraud,  because  there  is  no 
real  prosecution,  no  real  defense,  and  no  real  decision. 

In  a  case  like  that  we  are  considering,  an  agreement  that  would 
impose,  without  legislative  authority,  a  tax  upon  the  citizens  of  the 
municipality  to  pay  bonds  that  were  void,  is  itself  a  fraud,  no  matter 
how  well  intentioned,  or  how  much  the  parties  believed  in  their  power 
to  make  it.  After  the  agreement  was  made,  it  was  a  collusive  suit  and 
a  collusive  decree  to  all  intents  and  purposes,  and  it  is  a  mistake  to 
suppose  that  there  should  have  been  a  corrupt  bargain,  by  which  the 
persons  acting  for  the  town  profited  themselves  to  invoke  this  prin- 
ciple of  fraud  and  collusion.  Its  effects  are  the  same,  and  it  was 
none  the  less  fraudulent  in  contemplation  of  law  because  the  parties 
got  nothing  for  the  wrong,  or  thought  they  were  doing  right.  Ens^ 
minger  v.  Powers,  108  D.  S.  292,  301;  S.  0.  2  Sup.  Ct.  Eep.  643. 
Objection  is  made  that  the  decree  of  a  state  court  pleaded  as  an  es- 
toppel cannot  be  attacked  in  this  court  for  fraud  in  procuring  it. 
Christmas  v.  Russell,  5  Wall.  290.  But, this  does  not  apply  when 
the  infirmity  appears  in  the  record  and  on  the  face  of  the  decree  it- 
self, as  it  does  here.  '  It  is  then  a  question  of  the  character  of  the 
judgment  itself,  in  its  relation  to  the  conduct  of  the  parties  procuring 
it.  It  is  not  attacking  the  judgment  for  fraud  and  collusion,  but  the 
presentation  by  the  plaintiffs  themselves  of  a  record  which  recites  the 
collusive  arrangement,  and  makes  itfelo  dese  as  between  the  parties 
to  it.  They  had  no  power  to  issue  bonds,  assumed  to  supply  it  by 
contract  between  themselves,  and  sought  to  sanction  that  assump- 
tion by  a  judicial  decree.  They  might  as  well  without  a  suit  have 
taken  a  judicial  decree  in  the  form  of  an  act  of  the  legislature,  and 
in  lieu  of  it.  Indeed,  such  a  decree  is  a  usurpation  of  legislative 
power  when  it  undertakes  to  declare  by  mere  consent  of  parties  the 
validity  of  the  bonds.  If  the  legislature  had  especially  invested  the 
courts  with  power  to  make  such  declarations,  and  thereby  make  valid 
bonds  that  were  void  by  want  of  legislative  authority,  it  would  be  un- 
constitutional as  a  delegation  of  legislative  power.  Jones  v.  Perry, 
10  Yerg.  59;  Cooley,  Const.  Lim.  87-114,  392. 

The  supreme  court  of  the  United  States  in  Gaines  v.  Relf,  12  How. 
472,  537,  decides  with  emphasis  that  a  collusive  suit  cannot  be  res 
adjudicata,  because  there  is  not  a  real  controversy  really  litigated. 
That  was,^in  principle,  a  case  like  this,  only  the  agreement  did  not 
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appear  on  the  face  of  the  decree,  as  it  does  here.  It  was  throughout 
a  consent  judgment,  and  we  regard  the  case  as  quite  applicable  here. 
So  is  the  case  of  Gay  v.  Parpart,  106  U.  S.  679,  S.  C.  1  Sup.  Ct.  Rep. 
456,  where  a  decree,  that  was  merely  "the  judicially  recorded  sup- 
posed agreement"  of  the  parties,  was  not  allowed  to  stand  in  the  way 
of  doing  justice  between  them.  And  in  Ensminger  v.  Powers^  108  U. 
S.  292,  S.  C.  2  Sup.  Ct.  Kep.  643, — ^a  very  remarkable  case,— the  court 
denied  effect  to  a  plea  of  res  adjudicata  on  a  bill  of  review,  because 
the  decree  pleaded  was  not  the  ''deliberate  judgment  of  the  court  upon 
the  facts  in  the  record,"  and  "the  functions  of  the  judge  were  abdi- 
cated," etc.     It  is  a  very  instructive  case. 

The  most  that  can  be  said  is  that  the  authorities  are  conflicting  on 
the  question  whether  purely  consent  decrees  are  res  adjudicata.  But, 
certainly,  we  should  not  be  asked  to  give  this  decree  greater  effect 
than  it  would  have  in  the  state  cpurts  of  Tennessee,  where  the  supreme 
court,  in  the  case  of  Hix  v.  Oosling,  1  Lea,  560,  has,  in  terms,  adopted 
the  English  doctrine.  Rice  v.  AUey,  1  Sneed,  52 ;  Penniman  v.  Smith, 
5  Lea,  130. 

We  do  not  wish  to  be  understood  as  ruling  that  a  record  is  not  to 
be  taken  for  all  that  it  implies  when  pleaded  as  res  adjudicata,  or 
that  the  trial  of  that  plea  will  require  an  inquiry  into  the  extent  of 
the  litigiousness  of  the  parties,  or  the  quality  and  quantity  of  consid- 
eration given  to  the  case  by  the  court  rendering  the  decree,  or  whether 
its  action  was  based  on  a  formal  or  informal  presentation  of  the  facts 
and  law,  but  only  that  the  technical  character  of  the  judgment  must 
be  such  that,  necessarily,  there  was  an  adjudication  of  the  merits  by 
the  court,  invoked  or  sustained,  it  may  be,  by  consent  of  parties,  but 
none  the  less  an  adjudication,  and  not  simply  a  judicial  registration 
of  an  agreement  of  the  parties.  And  while  a  consent  decree  upon 
agreement  as  to  the  facts  and,  possibly,  as  to  the  law  of  a  case,  may, 
under  some  circumstances  and  as  to  some  parties,  have  all  the  force, 
and  as  effectually  estop  the  parties  as  would  a  decree  in  invitum, 
it  is  not,  in  our  opinion,  competent  for  the  authorities  of  a  town  to 
agree  that  its  void  bonds  shall  be  made  valid  by  putting  that  agree- 
ment into  the  form  of  a  judicial  decree,  which,  on  the  face  of  it,  shows 
that  it  is  not  the  judgment  of  the  court  upon  the  facts  and  law  of  a 
case  actually  litigated,  but  merely  the  record  of  an  agreement  of  the 
parties  that  it  shall  have  that  effect;  the  authorities  of  the  town  as- 
suming to  act  without  legislative  authority  to  ratify  the  bonds  in  that 
or  any  other  manner. 

It  would  be  a  dangerous  rule  if  it  were  otherwise,  and  afford  oppor- 
tunities to  impose  fraudulent  bonds  upon  communities  with  more  fa- 
cility than  could  be  done  under  any  device  hitherto  resorted  to  by 
those  anxious  to  evade  the  restrictions  of  law  on  that  power. 

Judgment  for  defendant. 

Matthews,  Justice,  concurred  fully  in  the  reasoning  and  conclusion 
of  the  foregoing  opinion. 
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[Note.  The  manascript  opinion  of  the  supreme  court  of  Tennessee,  cited 
in  the  foregoing  opinion,  and  printed  in  the  briefis  of  counsel,  is  herewith  ap- 
pended, as  it  is  not  elsewhere  accessible  in  print:] 

opmioN. 

Mayor  and  Aldermen  of  PiUaski  vs.  Gilmore  &  Cherry  O^  Connor  d  Co. 

(Nashville.) 

In  1874  the  directors  and  commissioners  of  the  Memphis  A  Knoxvllle  Rail- 
road Company  petitioned  the  board  of  mayor  and  aldermen  of  the  town  of 
Pulaska  for  a  subscription  of  $40,000  to  their  capital  stock,  on  such  terms 
and  limitations  as  the  board  might  see  proper.  The  question  was  submitted 
to  a  vote  of  the  people  and  approved  by  the  requisite  majority.  The  propo- 
sition involved  the  idea  of  issuing  bonds  having  twenty  years  to  run,  each  of 
the  denomination  of  $500,  bearing  eight  per  cent. interest;  stock  to  be  issued 
to  the  corporation  equivalent  in  amount  to  the  bonds  thus  proposed  to  be  is- 
sued. As  part  of  the  pi-oposition  it  was  agreed  that  these  bonds  of  $500  each 
were  to  be  issued  to  pay  for  the  expenses  incident  to  a  survey  of  the  line  of 
the  road  through  Giles  county.  These  bonds  were  issued  and  came  into  the 
hands  of  the  parties  plaintiffs  in  this  case  before  due,  and  are  the  basis  of  the 
present  suit. 

We  may  assume,  for  the  purposes  of  this  opinion,  that  the  proceedings,  if 
not  perfectly  regular,  have  nothing  in  them  that  can  fix  any  right  to  urge  it 
against  the  present  holders.  They  stand  as  innocent  purchasers  for  value. 
The  only  defense  that  can  be  made  availaDle  against  the  liability  sought  to 
be  enforced,  is  a  want  of  authority  in  the  corporation  to  issue  the  bonds  in 
question.  This  is  a  defense  at  all  times  available  in  such  a  case,  unless  it 
may  be  the  doctrine  of  estoppel  in  pais  may  be  an  exception  allowed  in  cer- 
tain cases. 

The  question  then  is,  did  the  corporation,  under  the  constitution  and  laws 
of  the  state,  have  the  power  to  issue  these  bonds?  If  so,  plaintiff  was  entitled 
to  his  recovery  on  the  coupons;  if  not,  defendant  sbould  have  had  a  verdict. 
It  is  the  case  of  a  subscription  to  the  stock  of  a  contemplated  railroad.  The 
fact  that  these  particular  bonds  were  to  be  applied  to  pay  for  a  specific  part  of 
the  work  necessary  in  the  construction  of  the  road,  cannot  alter  the  character 
of  the  bond,  nor  aid  in  arriving  at  a  solution  of  the  question  of  power. 
Whether  to  be  used  for  this,  or  any  other  purpose  connected  with  the  con- 
struction of  the  road,  the  case  would  be  the  same.  The  proposition  submitted 
to  the  people,  and  the  contract  attempted  to  be  made,  was  simply  a  subscrip- 
tion for  $40,000  of  stock  in  the  corporation,  which  was  expected  to  build  the 
road,  and  the  bonds  of  the  corporation  (these  three  included)  were  to  be  issued 
in  paying  for  said  stock.  By  our  present  constitution,  which  in  this  respect 
is  the  same  as  that  of  1834,  §  2,  art.  29,  the  general  assembly  shall  have  power 
to  authorize  counties  and  incorporated  towns  in  this  state  to  impose  taxes  for 
county  and  corporation  purposes,  respectively,  in  such  manner  as  shall  be 
prescribed  by  law,  and  all  property  shall  be  taxed  according  to  its  value  upon 
the  principles  established  in  regard  to  state  taxation.  By  the  constitution  of 
1870  there  is  added:  '*But  the  credit  of  no  county,  city  or  town,  shall  be  given 
or  loaned  to  or  in  aid  of  any  pei-son,  company,  association,  or  corporation,  ex- 
cept upon  an  election  to  be  first  held  by  the  qualified  voters  of  such  coonty, 
city,  or  town,  and  the  assent  of  three-fourths  of  the  votes  cast  at  such  elec- 
tion." 

We  need  not  examine,  discuss,  or  decide  the  question  whether  the  addenda 
gives  any  additional  or  different  power  to  the  legislature  from  that  conferred 
in  the  first  clause  of  the  section  quoted;  that  is,  to  levy  taxes  for  county  and 
corporation  purposes,  respectively.  It  sufilces  that  it  was  decided  many  years 
since  that  a  railroad  was  a  counl^  and  corporation  purpose,  and  taxes  might 
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be  levied  under  authority  from  the  legislature,  to  be  used  In  aid  of  such  en- 
terpnses.  It  is  not  improper  to  say  that  while  this  is  all  now  settled  in  our 
state  as  an  original  question,  the  writer  of  this  opinion  did  not  and  does  not 
now  concur  in  its  c6rrectnes8.  The  question,  however,  is  whether,  under  the 
statutes  existent  at  this  time  these  bonds  were  authorized,  the  power  to  issue 
them  is  given.  We  need  not,  as  we  have  said,  go  into  the  question  of  the  con- 
stitutional power  to  authorize  them.  We  need  scarcely  say  that  in  order  to 
the  issuance  of  such  bonds  there  must  be  an  express  authority  given  the  dty 
or  town,  either  by  a  general  law  of  the  land,  or  by  a  special  law  for  this  pur- 
pose. Ko  such  power  can  be  implied  or  can  be  inferred  from  any  of  the  ordi- 
nary powers  of  such  corporations.  **Ko  argument, "  says  Judge  MoKinney, 
in  the  case  of  Cook  v.  Sumner  Spiiming  <&  ManvJ^g  Co.  1  Sneed,  714,  "can  be 
necessary  to  show  that  the  authority  to  purchase  stock  in  a  manufacturing 
company,  or  to  issue  bonds  for  the  pajnnent  thereof,  cannot  be  derived  simply 
from  the  power  of  taxation  conferred  in  a  charter."    See,  also,  9  Heisk.  534. 

Taxation  and  payment  of  all  liabilities  directly  from  this  means  is  the  nor- 
mal work  of  action  by  such  bodies.  Bonds  on  time  are  not  incident  to  this, 
and  can  only  be  issued  when  authority  is  conferred  by  law.  The  old  act  of 
1852,  Code,  §  1142,  and  other  provisions  of  that  article,  is  the  basis  in  our  gen* 
eral  law  for  such  action  as  may  be  taken  liy  counties  and  corporations  in  sub- 
scribing for  stock  In  railroads  running  to  or  contiguous  to  such  towns.  It  is 
too  clear  for  argument  that  no  such  authority  is  found  in  these  sections.  The 
act  of  Januaiy,  1871,  intended  to  regulate  elections,  under  the  constitution, 
in  first  section,  simply  embodies  the  authority  contained  in  the  constitution 
as  to  counties  and  towns  levying  taxes  for  county  and  corporation  purposes, 
prescribing  in  the  subscriptions  the  conditions  and  regulations  by  which  the 
power  shall  be  executed.  But  there  is  nothing  in  this  act  that  can  possibly  be 
construed  on  any  fair  principle  of  construction  to  authorize  the  issuance  of 
these  bonds  in  payment  of  a  subscription  of  stock  in  a  railroad  company. 
What  was  intended  by  the  reference  to  "execution  of  all  necessary  orders, 
bonds,  and  payments,  in  order  to  carry  out"  a  loan  or  credit,  we  need  not  now 
determine.  See  section  2;  Code,  §  491a.  It  suffices  that  there  is  no  authority 
in  this  act  to  issue  such  bonds  as  are  the  basis  of  this  suit;  the  same  having 
been  issued  without  authority  of  law,  are  simply  void,  "whether  in  the  hands 
of  innocent  purchasers  or  others. 

Beversed,  etc.  [Signed]  FREicaiAN,  J. 


Bbaman  v.  Snideb  and  another. 
{Cireuit  Oourt^  D.  Minnesota.    October  22, 1884.) 

BAHKBUFTOT-sTUDGirBNT  OBTAINED  ON  PROVABLE  CLAnC— DiSOHABOIS. 

On  August  8, 1873,  suit  was  commenced  in  New  York  against  B.  &  G.,  and 
Judgment  by  default  entered  March  29,  1876,  for  $3,199.09.  8.  failed  in  1873, 
and  removed  to  Minnesota  in  1875,  where  he  filed  his  petition  In  bankruptcy, 
and  was  adjudged  a  bankrupt,  July  15, 1876.  The  schedule  filed  by  him  set  out 
the  New  York  judgment.  November  25,  1876jhe obtained  his  dbcharge.  On 
April  6, 1876,  the  judgment  by  default  in  New  York,  of  March  29, 1876,  was,  on 
motion  of  his  attorney,  set  aside,  a  trial  had  October  10, 1876,  and  judgment  for 
$3,336.25  entered  against  him,  (October  14, 1870.  There  was  no  communication 
between  S.  and  his  attorney  after  8.  left  New  York.  Held^  that  the  debt  or 
3laim  in  the  pending  suit  in  New  York  was  provable,  under  section  5057  of  the 
CTnited  States  Revised  Statutes,  after  the  adjudication  of  bankruptcy  of  July 
15, 1876,  and,  although  the  judgment  was  entered  before  the  certificate  of  dis- 
charge was  granted,  an  action  on  the  judgment  was  barred  by  the  discharge. 
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In  Bankruptcy. 

C.  A.  CongdoH,  for  plaintiff. ' 

J.  Af .  SkaWf  for  defendants. 

Nelson,  J.  This  action  is  brought  upon  a  judgment  obtained  ia 
the  sapreme  court  of  the  state  of  New  York  against  Samuel  P.  Snider 
apd  Willoughby  H.  Giffney,  on  October  10, 1876.  Defendant  Snider 
answers,  and  sets  up  his  discharge  in  bankruptcy  as  a  bar  to  recovery. 
I  find  the  following  facts : 

On  August  8, 1873,  a  suit  was  commenced  by  Braman  &  Boynton, 
in  the  supreme  court  of  the  state  of  New  York,  against  the  firm  of 
Snider  &  Giffney,  and  on  failure  of  the  defendants  to  appear  at  the 
trial  by  the  court,  a  verdict  was  rendered  and  judgment  entered  and 
filed  March  29, 1876,  for  $3,199.09.  The  defendant  Snider  became 
insolvent  in  the  fall  of  1873,  and  left  the  city  of  New  York  and  be- 
came a  resident  of  the  state  of  Minnesota  in  1875.  In  July,  1876, 
he  filed  his  petition  in  bankruptcy  and  was  adjudged  a  bankrupt 
July  15,  1876.  The  schedules  filed  by  him  set  forth  a  judgment  ob- 
tained against  the  firm  of  which  he  was  a  member  in  March,  1876, 
by  Braman  &  Boynton,  in  the  city  of  New  York,  and  stated  the  amount 
at  about  $3,000.  On  November  25, 1876,  he  was  discharged  and  re- 
ceived his  certificate.  On  April  6,  1876,  his  attorney  obtained  an 
order  setting  aside  the  judgment  entered  March  29,  1876;  and  on 
October  10,  1876,  the  case  was  again  tried,  and  the  defendants  not 
appearing,  a  verdict  was  rendered  and  a  judgment  was  entered  and 
filed  for  the  sum  of  $3,336.25.  There  was  no  communication  be- 
tween Snider  and  his  attorney  after  he  left  New  York.  Boynton  as- 
signed his  interest  in  the  judgment  before  this  suit  was  commenced. 

OONOLUSION. 

If  it  is  conceded  that  the  debtor's  attorney  in  New  York  had  au- 
thority to  obtain  an  order  setting  aside  the  judgment  entered  March 
29, 1876, 1  am  still  of  the  opinion  that  the  debt  or  claim  in  the  pend- 
ing suit  in  the  New  York  supreme  court  was  provable  under  section 
5067,  Bev.  St.,  against  the  bankrupt's  estate  after  the  adjudication, 
July  15,  1876;  and  although  a  judgment  was  entered  before  the  cer- 
tificate of  discharge  was  granted,  the  debt  on  which  the  judgment 
was  entered  being  a  provable  claim  existing  at  the  time  of  adjudica- 
tion, is  barred  by  the  discharge.  The  terms  of  the  certificate  of  dis- 
charge, enacted  by  section  6115,  Bev.  St.,  declares  that  the  bankrupt 
''is  discharged  from  all  debts  and  claims  made  provable"  by  the 
bankrupt  law,  and  ''which  existed  on  the  day  on  which  the  petition 
for  adjudication  was  filed."  The  doctrine  of  merger  and  extinguish- 
ment of  the  debt,  and  that  the  judgment  constitutes  a  new  debt  from 
the  time  of  the  recovery,  is  not  applicable  under  the  bankrupt  act. 

Judgment  for  defendants. 
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IJnitbd  Btatbs  v.  Eooh.^ 
(drGUii  O&urt^  B.  D.  MisBouri.    October  2, 1884.) 

1.  Penbiozw— Chabging  Illsoai.  Fsb— Ikdigtmbnt. 

An  indictment  for  charging  and  collecting:  an  illegal  fee  for  obtaining  a  pen- 
sion, need  not  state  how  the  accused  ytbls  instrumental,  and  what  he  did,  in 
procuring  the  pension* 

2,  sImb— Maucb. 

It  is  also  unnecessary  for  it  to  state  that  the  defendant  *<  willfully  and  wrong- 
fully," or  "unlawfully,"  did  the  act  charged. 
8.  Same— ADMissiBiLrrr  of  Evidbncb  of  a  Shak  8ai.s. 

Where  the  indictment  charges  the  receipt  of  a  sum  in  excess  of  what  may  be 
legitimately  charged,  evidence  is  admissible  to  prove  that  he  sold  the  pensioner 
property  for  a  sum  largely  in  excess  of  its  value,  if  supplemented  by  proof  that 
the  sale  was  a  mere  trick  to  obtain  an  unlawful  fee. 
4.  Samb— Pbaoticb— Bill  of  £xcBPTion& 

Where  a  bill  of  exceptions  states  in  such  a  case  that  a  sale  to  the  pensioner 
for  a  price  largely  in  excess  of  the  real  value  of  the  property  sold  was  proved, 
and  is  silent  as  to  whether  or  not  the  necessary  supplemental  evidence  was  in- 
troduced, it  will  be  presumed  that  it  was. 

Indictment  for  Charging  and  Collecting  an  Illegal  Fee  for  Obtain- 
ing  a  Pension. 

William  H.  Bliss,  for  the  Goyemment. 

D.  P.  Dyer,  for  defendant. 

Bbeweb,  J.  In  the  case  of  the  United  States  against  Lonis  F. 
Eooh,  tried  in  the  district  court  and  convicted  there,  a  writ  of  error 
was  taken  to  this  court.  The  indictment  charges  that  the  defendant, 
having  been  instrumental  in  obtaining  pensions  for  certain  parties, 
did  thereafter  charge  and  receive  more  .than  the  fee  which  is  author*- 
ized  by  the  statute. 

Three  substantial  questions  are  presented : 

1.  The  indictment  charges  that  the  defendant,  having  been  instru- 
mental in  procuring  the  pension  of  the  party  named,  etc.  It  does  not 
say  how  he  was  instrumental,  or  what  he  did  in  procuring  that  pen- 
sion, and  the  claim  is  that  this  indictment  should  charge  how  he  was 
instrumental,  and  what  he  did  in  procuring  the  pension.  This  is  un- 
necessary. The  gravamen  of  the  offense  is  not  that  he  was  instru- 
mental in  procuring  the  pension;  that  simply  describes  the  person 
who  is  within  the  purview  of  the  statute.  In  the  Britton  Case,  a  late 
supreme  court  decision,  (107  U.  S.  669;  2  Sup.  Gt.  Rep.  612,)  the 
charge  was  that  the  defendant,  being  president  of  a  bank,  willfully 
misapplied  the  funds  of  the  bank.  Now,  as  has  been  well  said  by 
counsel  for  the  government,  whatever  criticism  might  have  been  made 
and  was  made  upon  the  use  of  the  words  that  he  "willfully  misap- 
plied," nothing  was  said,  nothing  ought  to  have  been  said,  as  to  the 
simple  allegation  that  the  defendant  was  president  of  the  bank;  that 
was  a  mere  descriptio  persona.   And  here  the  fact  that  the  defendant 

1  Reported  by  Ben].  F.  Roz,  Esq. ,  of  the  Bt.  Louis  bar. 
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was  instrumental  in  procuring  the  pension  is  a  minor  matter :  it  is 
simply  that  which  brings  the  party  within  the  prohibition  of  the  stat- 
ute. The  gravamen  of  the  offense  is  that',  having  been  thus  instru- 
mental, he  charged  and  received  a  fee  in  excess  of  that  which  the 
statute  warrants.  And  where  this  matter  is  simply  subordinate, — 
the  mere  description  of  the  person, — I  think  it  unnecessary  more 
than  to  say  that  the  defendant  was  such  a  person. 

2.  It  is  insisted  that  the  indictment  is  deficient,  in  that  it  fails  to 
charge  that  the  defendant  "willfully  and  knowingly,"  or  "unlawfully," 
did  the  act  charged.  The  offense  denounced  by  this  section  is  charg- 
ing and  receiving  more  than  the  prescribed  fee.  Such  a  transaction 
is  not  inherently  vicious.  In  the  absence  of  a  statute  prohibiting  it, 
any  man  may  contract  for  his  services;  he  is  not  bound  to  render 
them;  and,  rendering  them,  he  may  charge  the  person  seeking  those 
services  such  fee  as  they  may  agree  upon.  It  is  not  a  matter  which 
is  malum  in  se — inherently  vicious;  it  is  a  matter  which  is  perfectly 
legitimate  and  proper,  in  the  absence  of  the  prohibition  of  the  statute. 
The  statute  steps  in,  and,  from  motives  of  public  policy,  says  that 
no  fee  shall  be  received  in  excess  of  a  prescribed  amount;  and  that 
is  like  many  provisions  found  in  municipal  ordinances,  regulating 
the  dealings  of  one  man  with  another,  not  inherently  vicious,  but  lay- 
ing down  a  rule  of  conduct  which  every  man  must  conform  to  at  his 
peril.  It  is  not  like  a  charge  of  assault  and  battery,  where  the  act  may 
or  may  not  be  wrong.  Assault  and  battery  may  be  perfectly  justified 
in  defense  of  one's  property  or  person,  or  from  other  reasons,  and 
therefore  it  may  be  necessary,  in  such  a  case,  to  allege  that  it  is  ille- 
gally or  wrongfully  committed.  But  this  is  a  matter  where  congress 
has  stepped  in  and  ^ays  that,  under  all  circumstances,  waiving  all 
questions  of  intention  and  all  questions  of  knowledge,  it  is  unlawful  for 
one  instrumental  in  obtaining  a  pension  to  charge  and  receive  more 
than  a  specified  sum.  Where  the  offense  is  thus  simply  malum  pro- 
hibitum,  where  there  is  no  offense  growing  out  of  knowledge  or  intent, 
I  think  it  is  sufficient  for  the  indictment  to  charge  simply  that  the 
defendant  did  the  thing  prohibited  to  be  done;  and  that  objection 
fails. 

The  final  question  runs  along  these  facts.  In  the  second  count  the 
indictment  charges  that  the  defendant  received  from  one  Morris  a  sum 
in  excess  of  that  which  he  might  legitimately  charge  and  receive,  and  it 
appears  by  the  bill  of  exceptions  that  the  court  permitted  the  United 
States  to  prove  that  the  defendant  sold  to  the  pensioner  a  tract  of  land 
for  $900,  which  was  largely  in  excess  of  its  value.  It  is  insisted  that 
that  testimony  was  incompetent.  It  does  not  appear  from  the  excep- 
tions that  that  was  all  the  testimony  introduced  in  reference  to  that 
matter.  There  is  nothing,  it  is  true,  in  the  indictment  which  charges 
any  sale  of  land,  but  I  think  it  clear  that,  under  such  a  charge,  it  was 
competent  for  the  government  to  prove,  as  the  bill  of  exceptions  said  it 
did  prove,  that  the  defendant  sold  a  piece  of  property  to  the  pensioner 
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at  a  value  largely  in  exoess  of  its  real  value,  provided  that  testimony  is 
supplemented  by  proof  that  that  was  a  mere  cover,  a  mere  trick,  by 
which  be  obtained  more  than  tbe  legal  fee.  That  such  was  the  testi- 
mony I  must  assume.  It  does  not  appear  from  the  bill  of  exceptions 
that  such  was  not  tbe  testimony,  and  I  think  it  is  competent  for  the 
government,  on  such  a  charge  as  this, — that  the  defendant  has  taken 
from  the  pensioner  more  fees  than  be  was  entitled  to, — to  show  that  he 
did  take  that  excess,  although  be  made,  as  an  excuse  or  cover,  tbe  pre- 
tense of  a  sale  of  property,  or  any  other  pretense.  Of  course,  if  it 
was  a  mere  voluntary  transaction,  by  which  property  was  sold,  al- 
though for  a  sum  largely  in  excess  of  its  value,  it  does  not  come  within 
the  provisions  of  the  statute ;  but  if  it  was,  as  stated,  a  mere  trick,  a 
mere  cover,  by  which  the  real  facts  of  the  transaction  were  attempted 
to  be  concealed,  I  think  the  government,  under  such  an  indictment, 
could  show  it,  and,  as  far  as  the  bill  of  exceptions  discloses,  that  might 
have  been  the  testimony  produced. 

Those  are  the  only  substantial  questions  presented,  as  I  look  at  the 
record,  and  in  them  I  see  no  error.  The  judgment  of  the  district 
court  in  the  matter  will  be  affirmed. 


Steam  Stone-Cutteb  Co.  v.  Sheldons  and  another. 
*lCfireuit  Court,  D.  Vermont.    October  7,  1884.) 

1.  Patents  for  Inventions— Daicaqbs  foh  iNFamoBUENT— PBOFrra  of  Balb^^ 

Pkofits  Derivbd  FJioH  Use. 

Wbea  a  patentee,  in  an  action  against  an  infringer  who  manufactured  and 
sold  for  use  hia  invention,  has  hada  decree  for  the  profits  of  such  sales,  and 
such  decree  has  been  satisfied,  he  cannot  recover,  in  an  action  against  the  party 
to  whom  the  patent  was  sold,  the  profits  derived  by  him  from  the  use  thereof. 

2.  Same — Bale  of  Patented  Article —Title  of  Yendbe. 

The  recovery  of  the  profits  of  the  sale  of  a  patented  article  for  use,  in  an  ac- 
tion against  the  vendor,  vests  the  title  to  the  use  in  the  purchaser  of  the  article. 
8.  Same — Pbactice— Interlooutort  Dboreb— Final  Dbcreb. 

Although  there  has  been  an  interlocutory  decree  for  plaintiff,  when  it  is  shown, 
on  the  master's  report,  that  he  is  not  entitled  to  recover,  a  final  decree  for  de- 
fendants may  be  entered. 

In  Equity.     Exceptions  to  master's  report. 

Aldace  F.  Walker  and  John  W.  Stewart ,  for  orator. 

Edward  J.  Phelps  and  Walter  G.  DuntoUy  for  defendants. 

Wheeler,  J.  Tbe  master's  report  shows  that  the  Windsor  Man- 
ufacturing Company  made  and  sold  for  use  to  the  defendants  five 
channeling  machines  for  cutting  out  marble  from  quarries,  which 
were  infringements  upon  the  orator's  patents;  that  the  orator  has 
had  a  decree  against  the  Windsor  Manufacturing  Company  for  the 
profits  of  these  sales;  that  the  decree  has  been  satisfied  in  part  by 
the  payment  of  money, *and  as  to  the  residue  by  levy  on  real  estate. 
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the  title  acquired  by  which  is  in  litigation,  but  has  so  far  been  de« 
cided  in  favor  of  the  orator;  and  that  the  defendants  have  derived 
profits  from  the  use  of  the  machines  to  the  amount  of  f  5,320.03,  for 
which  they  should  account  to  the  orator,  if  liable  to  account  at  all  for 
such  profits.  Various  questions  bearing  upon  the  correctness  of  this 
account  are  raised  by  exceptions  to  the  report.  The  principal  ques- 
tion is  as  to  the  right  of  the  orator  to  recover  these  profits  at  all  after 
having  recovered  profits  for  the  sales. 

The  decrees  for  the  accounts  in  each  case  were  made  under  the  act 
of  1836.  The  exclusive  right  conferred  by  patents  always  has  been 
to  make,  use,  and  sell  for  use,  the  patented  invention.  Li  the  act  of 
1790  the  words  were,  "the  sole  and  exclusive  right  and  liberty  of  mak- 
ing, constructing,  using,  and  vending  to  others  to  be  used,  the  said 
invention  or  discovery."  Chapter  7,  §  1,  (1  St.  at  Large,  109.)  In 
the  act  of  1793  the  words  were  the  same.  Chapter  11,  §  1,  (1  St. 
at  Large,  318.)  In  the  act  of  1836  the  words  were  changed  to,  ''the 
full  and  exclusive  right  and  liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  invention  or  discovery."  Chapter  357,  § 
5,  (5  St.  at  Large,  117.)  In  1870  the  words  were  again  changed  to, 
''the  exclusive  right  to  make,  use,  and  vend  the  invention  or  discov- 
ery." Chapter  230,  §  22,  (16  St.  at  Large,  201;  Bev.  St.  §  4884.) 
The  effect  of  these  expressions  obviously  is  and  was  intended  to  be 
the  same  throughout,  and  is  to  give  an  exclusive  right  to  make,  use, 
and  sell  for  use.  In  the  act  of  179Q  an  action  was  given  for  devis- 
ing, making,  constructing,  using,  employing,  or  vending  patented  ar- 
ticles without  consent  of  the  owners  of  the  patent  in' writing.  Sec- 
tion 4.  In  the  act  of  1793,  §  5,  the  expression  was  changed  to  give 
an  action  for  making,  devising,  and  using  or  selling.  The  words 
were  again  changed  in  the  act  of  1800,  §  3,  to  make,  devise,  use,  or 
sell.  By  the  act  of  1836  the  owners  of  patents  were  left  to  their  ac- 
tions at  law,  with  the  power  of  the  court  to  increase  the  damages,  and 
to  their  right  to  proceed  in  equity,  where  equitable  relief  was  neces- 
sary, for  infringements,  without  any  words  in  the  statutes  to  express 
what  should  be  an  infringement  or  what  actions  might  be  sustained 
for.  Sections  14,  15,  17;  Root  v.  RaUway  Co.  105  U.  S.  189.  The 
exclusive  right  was  left  to  be,  to  make,  use,  and  sell  to  others  for  use. 

The  mere  sale  of  the  materials  of  a  machine,  complete  and  fit  for 
operation,  would  not  be  an  infringement  of  the  patent  on  the  ma- 
chine, unless  the  sale  was  for  use.  Sawin  v.  Ouild,  1  Gall.  485; 
Whittimore  v.  Gutter,  Id.  480. '  When  the  orator  recovered  the  pro- 
fits of  an  infringement  by  the  making  and  selling  of  these  machines, 
it  must  have  been  a  recovery  for  a  sale  for  use,  for  such  a  sale  only 
could  be  recovered  for.  The  sale,  apart  from  the  use,  would  not 
be  distinguishable  as  an  infringement.  The  recovery  was  as  for  a 
tort  consisting  of  the  selling  and  using  under  the  sale.  The  jurisdic- 
tion of  the  court  of  equity  over  the  case  rested  upon  the  necessity  for 
equitable  relief  in  granting  an  injunction.    Having  jurisdictioni  the 
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oonrt  retained  the  case  and  took  an  account  of  the  profits  of  the  de- 
fendant there,  and  decreed  them  to  the.orator,  in  order  to  do  justice 
as  far  as  possible  by  administering  full  relief.  These  principles  are 
fully  aad  elaborately  explained,  and  set  at  rest  for  the  courts  of  the 
United  States,  in  Root  v.  Railway  Co.  Perhaps,  in  an  action  for  dam- 
ages, the  orator  might  have  recovered  more  than  the  amount  of  the 
profits ;  but,  if  so,  the  recovery  would  have  been  for  the  same  thing 
at  a  higher  rate  of  damages.  The  orator  elected  to  take  the  profits 
as  the  measure  of  the  recovery.  Another  recovery  for  the  same  thing 
could  not  be  had  against  that  defendant,  neither  could  it  any  more  be 
had  against  any  other  joint  tort-feasor.  Undoubtedly,  an  action  at 
law  or  a  bill  in  equity,  during  the  life  of  the  patent,  could  be  main- 
.  tained  against  those  defendants  for  their  use  of  the  machines,  apart 
from  the  sale,  if  there  had  been  no  recovery  for  the  sale  and  use;  and 
so  an  action  might,  doubtless,  have  been  maintained  against  both  the 
Windsor  Manufacturing  Company  and  the  defendants  for  the  use  of 
the  machines  by  the  defendants,  without  reference  to  the  profits  of 
the  sales.  The  defendants  here  would  be  liable  because  they  infringed 
directly  by  the  use ;  the  Windsor  Manufacturing  Company  would  be 
liable  because,  by  the  sale,  it  authorized  and  promoted  the  use. 
They  were  joint  tort-feasors  as  to  the  use.  One  of  them  has  made 
satisfaction,  and  but  one  satisfaction  can  be  had.  Had  the  orator 
proceeded  for  the  profits  of  the  use  none  could  have  been  recovered 
of  the  Windsor  Manufacturing  Company,  for  none  were  made  out  of 
the  use  by  that  company.  Elizabeth  v.  Pavement  Co.  97  U.  S.  126. 
From  those  defendants  they  could  recover  the  full  profits  of  the  use, 
as  is  sought  to  be  done  now.  The  defendants  here  might  have  been 
joined  in  a  suit  against  infringement  by  the  sale  to  them,  but  they 
could  not  be  held  for  the  profits  of«the  sale,  for  they  made  none  out 
of  that.  The  orator  could  not  in  any  mode  recover  both  for  the 
profits  of  the  sale  for  use  and  the  profits  of  the  use.  Each  was  a 
trespass  upon  the  orator's  exclusive  rights,  but  not  a  separate  and 
distinct  trespass.  A  recovery  for  one  would  include  a  recovery  for  a 
part,  at  least,  of  the  other,  so  that  a  recovery  could  be  had  for  either, 
but  not  for  both.  The  orator,  having  had  a  recovery  for  one,  cannot 
now  have  another  for  the  other.  Chamberlin  v.  Murphy,  41  Vt.  110. 
It  is  said  that  the  plaintiff  has  not  obtained  full  satisfaction.  But 
the  execution  for  the  enforcement  of  the  decree  against  the  Windsor 
Manufacturing  Company  has  been  returned  satisfied,  and  has  not  been 
revived  as  not  actually  satisfied.  In  trespass  qiuire  clausum  the  de- 
fendant pleaded  that  the  plaintiff  distrained  his  hog  damage  feasant  for 
the  same  trespass.  The  plaintiff  replied  that  the  hog  escaped  with- 
out his  consent,  and  he  was  not  satisfied.  On  demurrer,  it  was  held 
that  the  action  would  not  lie.  Salk.  242;  BuUer,  N.  P.  84.  Satis- 
faction need  not  be  in  money.  The  taking  of  the  body  of  a  defend- 
ant may  be  a  full  satisfaction,  and  yet  yield  no  money.  The  return 
of  the  execution  as  satisfied  is  plenary  evidence  of  its  satisfaction 
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while  it  stands.  Magniae  y.  Thomson,  15  How.  281;  Bao.  Abr.  "Ex- 
ecution," D. 

There  is  another  view  of  this  question  which  has  been  touched 
upon  formerly  in  this  case,  and  that  is  that  the  recovery  of  tba  prof- 
its of  the  sale  for  use  vested  the  title  to  the  use  in  the  purchaser  of 
the  machines.  Stone-cutter  Co.  v.  Sheldons,  15  Fed.  Bep.  608.  It 
was  upon  this  ground  that  the  recovery  of  the  profits  against  the 
Windsor  Manufacturing  Company  was  based.  Stone-cutter  Co.  v. 
Windsor  Manufg  Co.  17  Blatchf .  24.  This  view  is  supported  by  sev- 
eral decided  cases,  (Perrigo  v.  Spaulding,  13  Blatchf.  389 ;  Spavld- 
ing  V.  Page,  1  Sawy.  702;  Allis  v.  StoweU,  15  Fed.  Rep.  242;)  and 
it  is  not  inconsistent  with  Blake  v.  Greenwood  Cemetery,  16  Fed.  Rep. 
676.  There,  merely  nominal  damages  had  been  recovered  against  a 
manufacturer- of  the  infringing  machine,  with  an  injunction.  The 
defendant  purchased  the  machine,  and  set  up  the  former  recovery  as 
a  bar  to  a  recovery  for  the  infringement  by  its  use  by  him.  This  was 
held  to  be  no  bar,  because  there  had  been  no  recovery  for  this  use, 
or  for  the  profits  or  damages  on  a  sale  for  use.  Where  an  owner 
of  a  patent  has  compensation  for  the  sale  of  a  specific  machine  em- 
bodying the  invention,  that  machine  is  forever  freed  from  the  monop- 
oly. Bloomer  v.  Millinger,  1  Wall.  340.  A  compensation  by  recov- 
ery in  an  action  for  the  same  thing  should  have  the  same  effect. 

Although  there  has  been  an  interlocutory  decree  for  the  orator,  still, 
as  upon  the  master's  report  the  orator  is  not  entitled  to  recover,  a  final 
decree  for  the  defendants  is  proper.  Fourniquet  v.  Perkins,  16  How. 
82;  Ajnerican  Diamond  Drill  Co.  v.  Sullivan  Machine  Co.  21  Fed. 
Rep.  74.  The  interlocutory  decree  is  understood  to  have  been  entered 
by  consent,  without  hearing,  and  some  other  proceedings  have  been 
had  which  may  affect  questions  oT  costs,  and  those  questions  are  left 
open.  , 

Let  there  be  a  decree  dismissing  the  bill. 


Nsw  YoBK  Gbape  Sugar  Co.  v.  Pbobia  Obapb  Sugab  Go. 

Same  v.  Peobia  Staboh  MANUF'a  Co. 

iUireuit  Oinirt,I9'.  D.  niinois.    October  20, 1884.) 

Patents  for  Inybntiosb— Sbtbral  Patents  AppiiioABLs  to  Bahb  Pbooess— Ik- 

FRmOEHENT — EXFIBATION  OF  OnB  PATENT— MoTION  TO  DI8MI8& 

VThere  a  bill,  in  addition  to  the  usual  charges  of  infringement  of  three  pat- 
ents specified  therein,  states  that  '* these  several  letters  patent  are  applicable 
to  the  same  process,  and  are  so  used  by  defendants,"  and  it  appears  that  it  may 
be  impossible  to  award  damages  for  infringement  of  two  of  the  patents,  with- 
out also  taking  into  consideration  the  value  of  the  other  patent,  a  motion  to 
dismiss  the  bill  as  to  such  patent,  because  it  was  so  near  its  expiration  that  an 
injunction  could  not  be  granted  under  it,  may  be  overruled.  BetU  ▼•  QaUiiUt 
L.  K.  10  £q.  393,  distinguished. 
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In  Equity. 

Dent  dt  Black  and  Cratty  Bros.,  for  complainant. 

Banning  dt  Banning  and  Oeorge  F.  Harding,  for  defendants. 

Blodgett,  J.  This  is  a  bill  filed  for  an  injunction  and  accounting 
against  the  defendant  by  reason  of  the  alleged  infringement  of  three 
patents^ — the  first  issued  June  11,  1867;  the  second  issued  Septem- 
ber 8, 1868 ;  and  the  third,  on  the  fifteenth  of  April,  1873,— all  of  said 
patents  being  issued  to  J.  J.  Gilbert  for  "improvement  in  the  manu- 
facture of  starch,"  and  having  been,  as  averred  by  the  bill,  duly  as- 
signed to  complainant.  Defendants  move  to  dismiss  the  bill  as  to  the 
first-mentioned  patent  on  the  ground  of  want  of  jurisdiction  in  equity, 
because  this  patent  was  so  near  its  expiration  that  an  injunction 
could  not  have  been  properly  granted  under  it.  I  think  a  demurrer 
to  so  much  of  the  bill  as  relates  to  the  first  patent  referred  to  would 
have  been  the  better  method  of  raising  the  question,  but  as  the  ar- 
gument proceeded  upon  the  right  of  complainant  to  relief  in  equity 
on  this  patent,  under  the  case  made  in  the  bill  I  will  consider  only 
the  merits  of  the  question  discussed  by  counsel,  without  reference  to 
the  mode  of  practice  which  was  adopted  in  getting  at  it. 

Since  the  decision  of  the  supreme  court  in  Root  v.  Railway  Co.  105 
U.  S.  198,  that  equity  has  no  jurisdiction  in  a  suit  upon  an  expired 
patent,  when  the  only  relief  sought  is  an  accounting  for  profits  and 
damages,  the  decisions  at  the  circuit  have  not  been  uniform  as  to  such 
jurisdiction  in  cases  where  the  patent  expires  after  the  commencement 
of  the  suit,  and  before  decree.  In  the  opinion  in  Root  v.  Railway 
Co.  the  court  cites  approvingly  Betts  v.  Gallais,  L.  E.  10  Eq.  393, 
in  which  Vice-chancellor  James  held  that  he  would  not  entertain  a 
bill  for  the  mere  purpose  of  giving  relief  in  damages  for  the  infringe- 
ment of  a  patent  where  it  had  been  filed  so  immediately  before  the 
expiration  of  the  patent  as  to  render  it  impossible  to  obtain  an  injunc- 
tion. The  bill  in  this  case,  in  addition  to  the  usual  charges  of  in- 
fringement of  these  three  patents,  states  that  'Hhese  several  letters 
patent  are  applicable  to  the  same  process,  and  are  so  used  by  the 
defendants."  It  therefore  seems  to  me  that,  as  there  is  no  question 
made  as  to  complainant's  right  to  relief  in  equity  as  to  the  two  later 
patents,  and  as  it  is  charged  that  all  these  patents  are  used  in  a  com- 
mon process,  it  may  be  impossible  to  award  damages  for  the  infringe- 
ment of  the  two  later  patents  without  also  taking  into  consideration 
the  value  of  the  first  patent.  I  am  therefore  of  opinion  that,  upon 
the  case  made  by  the  bill,  it  may  be  necessary  to  consider  the  value 
of  all  these  patents  to  the  complainant  in  the  common  process  in 
which  defendants  are  alleged  to  use  them,  and  that  it  may  be  diffi- 
cult, if  not  impossible,  to  determine  their  separate  value,  or  the  sep- 
arate profits  made  by  defendants  in  their  use.  The  bills  in  these 
cases  were  filed  more  than  three  months  before  the  expiration  of  the 
first  patent,  and  the  court  cannot,  therefore,  say,  as  was  said  by  Vice- 
chancellor  James,  that  it  is  impossible  to  have  given  complainant  an 


Digitized  by  VjOOQIC 


880  VBDEBAL  BSPOBTEB. 

injunction  on  the  oldest  patent,  or  even  to  have  reached  a  final  decree 
on  the  merits  before  the  expiration  of  the  patent.  An  answer  was 
due  at  the  first  rule-day  after  the  filing  of  tbe  bill,  and,  for  aught  the 
court  can  say,  the  case  might  have  been  brought  to  a  hearing  upon 
tbe  bill  and  answer,  and  decree  rendered  before  the  expiration  of  the 
earlier  patents.  There  was  certainly  time  to  Have  given  notice  and 
argued  the  application  for  an  injunction,  which,  the  court  must  as- 
sume from  the  language  of  Vice-chancellor  James,  there  was  not  time 
to  do  in  the  case  decided  by  him.  It  seems  to  me,  therefore,  that  the 
case  made  by  this  bill  is  exceptional  to  those  which  have  been  cited 
in  support  of  the  demurrer. 

The  motion  to  dismiss  as  to  the  patent  of  June^  1867,  is  overruled. 


BlGLBT  V.  ThB   VbNTUBB. 

(District  Courts  W.  D,  Pennsylvania,    October  Term,  1884.) 

AniffiRAiiTT  Practice— Jury  Trial— Rev.  St.  4  666. 

Section  666  of  the  Revised  Statutes  does  not  give  a  trial  byjnry  in  a  canaeof 
admiralty  and  maritime  jurisdiction  wiiich  concerns  a  vessel  employed  in  com* 
merce  and  navigation  upon  the  rivers  Monongahela  and  Ohio. 

In  Adnliralty.  Sur  rule  to  show  cause  why  that  portion  of  the 
respondent's  answer  demanding  a  jury  trial  should  not  be.  stricken 
out,  etc. 

Knox  d  Reedy  for  libelant. 

Barton  dt  Son,  for  respondent. 

AcHEdoN,  J.  The  respondent  claims  a  trial  by  jury  under  section 
566  of  the  Bevised  Statutes.  But  the  right  to  such  trial  in  causes 
of  admiralty  and  maritime  jurisdiction,  by  the  express  terms  of  that 
section,  is  not  general,  but  restricted  to  causes  arising  where  the  ves- 
sel is  '*at  the  time  employed  in  the  business  of  commerce  and  navi- 
gation between  places  in  different  states  and  territories  upon  the  lakes 
and  navigable  waters  connecting  the  lakes."  GiUet  v.  Pierce,  1 
Brown,  Adm.  553 ;  The  Erie  Belle,  20  Fed.  Bep.  63.  In  this  case, 
at  the  time  the  cause  of  action  arose,  the  vessel  was  employed  in 
navigating  the  rivers  Monongahela  and  Ohio.  Now  it  is  very  clear 
that  these  rivers  come  not  within  the  terms  '*lakes  and  navigable 
waters  connecting  the  lakes."  The  Hine  v.  Trevor,  4  Wall.  555, 
566.  Moreover,  the  vessel  here  was  not  employed  in  commerce  and 
navigation  between  places  in  different  states,  but  was  plying  alto- 
gether within  the  Western  district  of  Pennsylvania.  The  request  for 
a  jury  trial  must  be  deniedi  and  the  rule  to  show  cause  made  abso- 
lute; and  it  is  so  ordered. 
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Allen  v.  Wilson  and  others. 

(CHretUi  Churt,  B.  D.  Michigan.    April  7, 1884.) 

BquiTT  JuBiSDionoN  OF  CiEOUiT  Court— Judgment  at  Law. 

The  circuit  courts  of  the  United  States  have  no  power  to  set  aside,  reverse, 
or  modify  a  Judgment  at  law  or  decree  in  chancery  after  the  term  at  which  it 
was  entered,  save  only  in  the  cases  specified  ia  Bron$on  ▼.  Schulten.  104  U.  8. 
410. 

In  Equity. 

This  was  a  demurrer  to  a  petition  of  defendant  Canfield  to  set 
aside  an  execution  and  levy  for  a  defioiency  arising  out  of  the  sale 
of  mortgaged  premises  upon  foreclosure,  to  restrain  the  plaintiff  and 
the  marshal  from  further  proceedings  to  sell  the  defendant's  lands; 
and  also  to  open  the  final  decree  in  the  cause,  and  modify  the  same, 
so  far  as  it  decreed  the  payment  of  the  mortgaged  debt  by  the  peti- 
tioner. The  bill,  which  was  filed  September  19,  1881,  charged  that 
defendant  was  a  subsequent  purchaser  of  the  mortgaged  premises, 
and  alleged  that  he  had  assumed  payment  of  the  mortgaged  debt. 
A  subpoena  was  taken  out  and  personally  served  upon  all  the  defend- 
ants, September  21st.  The  ordinary  decree  pro  confesso,  for  want  of 
an  appearance,  was  entered  December  17, 1881,  and  a  final  decree 
for  the  sale  of  the  property,  upon  the  order  pro  confesso  and  testi- 
mony, was  made  October  8, 1882.  The  decree  was  enrolled  Novem- 
ber 15th.  This  decree  provided  "that  upon  the  coming  in  and  con- 
firmation of  said  report*'  (master's  report  of  the  sale  of  the  mortgaged 
premises)  "said  defendants  James  Wilson  and  Lucius  H.  Canfield, 
who  are  personally  liable  for  the  debt  secured  by  the  said  moi-tgage, 
pay  to  complainant  the  amount  of  such  deficiency,  with  interest 
thereon  as  aforesaid  from  the  date  of  such  report,  and  the  complain- 
ant have  execution  therefor."  The  mortgaged  premises  were  regu- 
larly sold  under  this  decree  by  the  master  on  the  twenty-sixth  day  of 
January,  1883,  report  of  sale  filed,  and,  in  due  course,  an  order  of 
court  taken  confirming  it.  By  this  order  of  confirmation  an  execu- 
tion was  again  ordered  to  issue,  pursuant  to  general  equity  rule  92, 
as  it  had  before  been  ordered  by  the  final  decree.  This  order  was 
made  in  November,  1883.  The  petition  filed  by  defendant  Canfield 
stated  that  he  was  not  a  party  to  the  mortgage  and  notes  sought  to  be 
foreclosed,  and  that  his  only  connection  with  the  mortgaged  premises 
was  this:  That  the  defendant  Wilson  came  to  him  and  stated  that  he 
owed  the  mortgage  to  one  Hathaway,  who  then  held  it;  that  he  had 
not  been  able  to  agree  with  him  upon  the  amount  due;  that  the 
amount  actually  due  was  about  $2,000,  and  he  thereupon  requested 
petitioner  to  let  him  have  the  money  to  pay  Hathaway,  and  that  pe- 
titioner should  see  Hathaway  and  endeavor  to  agree  upon  the  amount 
due,  and  pay  him,  if  they  could  agree;  that  petitioner  found,  on  see- 
ing Hathaway,  that  the  amount  due  was  largely  in  excess  of  f  2,000, 
T.2lF,no.l4 — 66 
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and  immediately  notified  Wilson  that  he  conld  not  let  him  have  the 
money,  and  that  he  would  have  nothing  further  to  do  with  the  mat- 
ter, and  that  he  never  did;  that  the  quitclaim  deed  made  no  men- 
tion of  the  mortgage;  that  petitioner  never  had  anything  to  do  with 
the  premises,  and  never  recorded  the  deed.  The  petition  denied 
fully  any  admission  made  by  petitioner  of  any  liability  to  pay  the 
mortgage  debt.  The  petitioner  further  stated,  as  an  excuse  for  fail- 
ing to  enter  his  appearance,  that  plaintiff's  solicitor  knew  before  the 
bill  was  filed  that  petitioner  had  had  this  quitclaim  deed,  and  hence, 
when  the  subpoena  was  served  upon  him,  knowing  there  was  no  basis 
in  fact  for  a  personal  decree,  he  had  a  right  to  suppose,  and  did  sap- 
pose,  that  he  was  made  a  party  to  cut  off  any  right  or  claim  to  the 
land  under  the  deed.     To  this  petition  plaintiff  demurred. 

L.  D.  Norris,  for  plaintiff. 

F.  H.  Canjield,  for  petitioner, 

Bbown,  J.  Conceding  that  the  order  for  an  execution  for  the  de- 
ficiency, entered  in  November  last,  should  not  have  been  granted 
without  notice,  and  that,  under  general  equity  rule  88,  the  petitioner 
is  entitled  to  a  rehearing  of  such  order  at  this  term,  it  is  manifest 
that  it  will  not  avail  him  to  vacate  the  order  unless  the  decree  for  the 
sale  of  the  mortgaged  premises  be  also  opened  and  modified,  since 
this  decree  provided  that  petitioner,  who  was  adjudged  to  be  person- 
ally liable  for  the  debt,  pay  the  amount  of  such  deficiency  after  the 
sale  of  the  premises,  and  that  plaintiff  have  execution  therefor.  It 
is  conceded  that  it  is  within  the  power  of  this  court  to  make  this  pro- 
vision in  the  decree.     Equity  rule  92. 

We  are  thus  confronted  again  with  the  question,  frequently  raised 
and  uniformly  decided,  whether  this  court  has  the  power  to  open  a 
decree  by  default  after  the  expiration  of  the  term.  In  this  case,  three 
terms  expired  before  the  application  was  made.  It  would  seem  that 
if  any  principle  of  law  could  be  settled  by  adjudications  of  the  su- 
preme court,  this  one  ought  to  be  considered  at  rest;  and  yet  the  oc- 
casional hardship  of  the  rule  is  such  that  the  repeated  attempts  of 
counsel  to  induce  the  court  to  let  in  an  unfortunate  defendant  can 
scarcely  be  deemed  a  matter  of  surprise.  Yet  in  nearly  aU  these 
cases  there  is  an  element  of  negligence  on  the  part  of  the  delinquent 
party,  which,  under  a  correct  and  logical  system  of  practice,  ought  to 
estop  him  from  complaining  of  the  harshness  of  the  rule.  For  ex- 
ample :  In  the  case  under  consideration  the  default  of  the  defendant 
was  not  entered  for  three  months  after  the  service  of  the  subpoena, 
during  which  time  he  might  have  entered  an  appearance.  A  final 
decree  was  not  entered  until  more  than  a  year  after  such  service.  He 
chose,  however,  to  rely  upon  his  supposition  that  he  was  made  a 
party  only  to  cut  off  any  right  or  claim  to  the  premises  under  his 
deed,  and  neglected  the  most  obvious  precaution  of  ascertaining  what 
claim  was  made  against  him. 

To  show  how  completely  we  are  foreclosed  from  affording  defend- 
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ant  tbe  desired  relief,  we  refer  to  the  following  adjadioations  of  the 
supreme  court  upon  this  subject :  The  question  was  first  decided  in 
Hudson  V.  Oiiestier,  7  Cranch,  1,  in  which  the  court  declined  to 
rehear  a  cause  after  the  term  in  which  it  was  decided.  In  Game^ 
ron  V.  McRoberts,  3  Wheat.  591,  it  was  held  that  the  circuit  court 
had  not  power  over  a  decree  in  equity,  so  as  to  set  the  same  aside 
on  motion,  after  the  expiration  of  the  term  in  which  it  was  ren- 
dered. In  Ex  parte  Sibbald  v.  V.  S.  12  Pet.  488,  decided  in  1888, 
application  was  made  to  open  a  decree  of  the  supreme  court  entered 
at  a  previous  term,  and  the  court  held  that  '*no  principle  was  better 
settled,  or  of  more  universal  application,  than  that  no  court  can  re- 
verse or  annul  its  own  final  decrees  or  judgments,  for  errors  of  fact 
or  law,  after  the  term  in  which  they  have  been  rendered,  unless  for 
clerical  mistakes,  or  to  reinstate  a  cause  dismissed  by  mistake;  from 
which  it  follows  that  no  change  or  modification  can  be  made  which 
may  substantially  vary  or  affect  it  in  any  material  thing."  Neither 
of  these,  however,  were  decrees  by  default.  In  1843  the  general 
equity  rules  now  in  force  were  adopted  by  the  supreme  court,  the 
nineteenth  of  which,  as  amended,  provides  that  '*when  the  bill  is  taken 
pro  confesso  the  court  may  proceed  to  a  decree  at  any  time  after  the 
expiration  of  30  days  from  and  after  the  entry  of  the  order  to  take 
the  bill  pro  eonfesso;  and  such  decree  rendered  shall  be  deemed  abso- 
lute unless  the  court  shall  at  the  same  term  set  aside  the  same,  or 
enlarge  the  time  for  filing  the  answer,  upon  cause  shown,  upon  mo- 
tion and  affidavit  of  defendant."  It  is  difficult  to  see  how  language 
could  be  more  explicit.  In  Bank  of  U.  S.  v.  Moss,  6  How.  81,  the 
the  circuit  court  for  the  southern  district  of  Mississippi  had  set  aside 
a  judgment  rendered  at  a  preceding  term  and  dismissed  tbe  case  for 
what  it  considered  to  be  want  of  jurisdiction.  The  supreme  court  re- 
versed this  order,  saying  that  "even  where  the  record  of  a  circuit  court 
did  not  contain  any  averments  giving  jurisdiction,  this  court  has  held 
that,  at  a  subsequent  term,  after  final  judgment,  the  same  tribunal 
which  rendered  it  could  not  set  it  aside  upon  motion.  And  we  have 
repeatedly  decided,  as  to  judgments  of  this  court,  that  they  could  not 
be  changed  at  a  subsequent  term,  in  matters  of  law,  whether  attempted 
on  motion  or  a  new  writ  of  error,  or  appeal,  on  the  mandate  to  the 
court  below." 

The  case  of  McMicken  v.  Perin,  18  How.  607,  was  much  like  the  one 
under  consideration.  In  this  case  a  decree  pro  eonfesso  had  been 
entered  in  the  circuit  court,  and  at  the  same  term  a  final  decree  was 
rendered.  At  a  subsequent  term  the  appellant  filed  a  petition  in  the 
circuit  court,  alleging  that  he  had  been  deceived  by  the  appellee  in 
reference  to  the  prosecution  of  the  bill,  and  had  consequently  failed 
to  make  any  appearance  or  answer,  and  that  he  had  a  meritorious 
defense,  and  prayed  the  court  to  set  aside  the  decree  and  allow  him 
to  file  an  answer  to  the  bill.  This  petition  was  dismissed,  and  the 
decree  of  the  circuit  court  was  affirmed.     Appellant  thereupon  filed 
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a  bill  of  review,  praying  relief  from  this  decree,  which  he  alleged  to 
have  been  obtained  by  means  of  fraud  and  impositioni  setting  forth 
the  same  facts  as  before.  This  bill  was  dismissed,  and  such  dismissal 
was  afSrmed  by  the  sapreme  court.  22  How.  285.  Indeed,  that 
court  has  since  repeatedly  decided  that  a  bill  of  review  will  not  lie, 
except  for  errors  apparent  upon  the  record,  or  for  some  new  matter 
of  fact  which  was  not  known  and  could  not  possibly  have  been  used 
at  the  time  of  the  decree.  Whiting  v.  Bank  of  V.  S.  13  Pet.  6; 
Kennedy  v.  Georgia  State  Bank,  8  How.  609 ;  Putnam  v.  Day,  22  Wall. 
60;  Buffington  v.  Harvey,  95  U.  S.  99;  Beard  v.  BurU,  95  D.  S.  434. 
The  last  case  upon  the  subject  of  setting  aside  judgments  upon  motion 
is  that  of  Bronson  v.  Schulten,  104  U.  S.  410,  in  which  most  of  the 
previous  cases  were  considered,  and  it  was  again  held  that  there  was 
no  power  to  set  aside,  vacate,  or  modify  a  judgment  after  the  lapse 
of  the  term.  The  exceptions  to  the  general  rule  are  here  stated. 
See,  also,  Brooks  v.  Railroad  Co.  102  U,  S.  107.  The  decisions  of  the 
circuit  courts  are,  we  believe,  without  exception,  to  the  same  effect. 
U.  S.  V.  Brig  Glamorgan,  2  Curt.  236;  Scott  v.  Blaine,  Bald.  287; 
Bank  v.  Lahitut,  1  Woods,  11;  U.  S.  v.  Millinger,  7  Fan.  Rkp.  187; 
Newman  v.  Newton,  14  Fsd.  Bep.  634 ;  School'dist.  v.  Loveyoy,  16  Fed. 
Rep.  323. 

In  admiralty  causes  it  is  provided,  by  general  rule  40,  that  "the 
court  may,  in  its  discretion,  upon  the  motion  of  the  defendant  and 
the  payment  of  costs,  rescind  a  decree  in  any  suit  in  which,  on  ac- 
count of  his  oontamacy  and  default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him,  and  grant  a  rehearing  thereof  at  any  time 
within  ten  days  after  the  decree  has  been  entered."  In  the  early 
case  of  The  Illinois,  1  Brown,  Adm.  13,  decided  by  Judge  Wileiks, 
of  this  district,  where  a  decree  had  been  entered  up  in  the  absence 
of  respondent's  proctor,  who  was  engaged  in  trying  a  case  in  one  of 
the  country  circuits,  the  court  held  that  it  had  no  power  to  set  aside 
the  decree  after  the  lapse  of  the  10  days  prescribed  by  rule  40.  This 
ruling  was  also  adopted  by  my  learned  predecessor  in  the  case  of 
Northrop  v.  Gregory,  2  Abb.  U.  8.  503,  and  by  Judge  Wblkbb,  of  the 
Northern  district  of  Ohio,  in  The  Oriental,  9  Chi.  Leg.  N.  134.  In 
England  and  in  several  of  the  United  States,  including  New  York, 
New  Jersey,  Maryland,  and  Michigan,  the  law  is  well  settled,  that 
where,  through  accident,  misapprehension,  surprise,  or  mistake,  a 
party  has  been  prevented  from  making  his  defense,  the  court  will 
allow  him  to  come  in  after  the  term.  The  supreme  court  has,  how- 
ever, shown  no  disposition  to  relax  its  rule  in  this  particular,  and  we, 
therefore,  feel  compelled  to  sustain  this  demurrer  and  dismiss  the 
petition. 
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In  re  Petitions  of  Petsesen  and  others  v.  Case,  Beoeiveri  etc. 
{Circuit  Courts  E.  D,  Wisconsin.    Octol)er  16, 1884.) 

1.  Common  Carribr— Deliybrt  of  Goods  to  Gohnbotino  Linb^Liabilitt  of 

i'lRST  Garribk. 

When  goods  are  to  be  delivered  by  a  railroad  company  to  a  second  line  of 
conveyance  for  transportation  further  on,  the  common-law  liability  of  common 
carriers  remains  on  the  first  carrier  until  he  has  delivered  the  goods  for  trans- 
portation to  the  next  one.  Its  obligation  while  the  goods  are  in  its  depot  does 
not  become  that  of  a  warehouseman. 

2.  Same— Block  m  FREiaHT— Damages  Oattsed  by  Delay. 

Where,  while  goods  received  by  the  first  carrier  are  in  transit,  the  connect- 
ing line  notifies  it  that  it  cannot  receive  the  goods  and  transport  them  to  their 
destination  because  of  a  block  in  freight,  this  will  not  relieve  the  first  carrier 
from  liability  for  damages  caused  by  the  delay,  where  it  fails  to  notify  the  ship- 
per and  give  him  an  opportunity  to  dispose  of  the  property  or  take  measures 
for  its  preservation. 
8.  Same— Measurb  of  Damaobs. 

The  measure  of  damages  in  such  a  case  is  the  difference  between  the  market 
value  of  the  ffoods  at  the  place  of  destination  when  they  ought  to  have  been 
delivered  and  their  market  value  when  they  were  delivered. 

At  Law. 

G.  W.  Cate^  A.  J.  Smithy  and  W.  J.  Tamer,  for  petitioners. 

Theodore  O.  Case  and  W.  C.  Lamed,  for  receiver. 

Dyer,  J.  In  the  foreclosure  of  a  mortgage  on  the  Green  Bay  & 
Minnesota  Railroad,  in  this  court,  the  respondent  was  appointed  re- 
ceiver, and  as  such  was  empowered  to  operate  the  road  pending  the 
receivership.  In  October,  1881,  he  was  so  operating  the  road,  the 
eastern  terminus  of  which  was  Ft.  Howard,  where  there  existed  con- 
nections with  the  Chicago  &  Northwestern  Bailway  for  the  transpor- 
tation of  freight  shipped  on  the  receiver's  line  of  road,  and  destined 
for  Chicago.  On  the  third  day  of  October,  1881,  the  petitioner  Pe- 
tersen shipped  over  the  respondent's  road,  at  Amherst  Junction,  Wis- 
consin, two  car-loads  of  potatoes  consigned  to  a  commission  house  in 
Chicago.  On  the  fifth  day  of  the  same  month  he  shipped  from  the 
same  place,  over  the  same  line  of  road,  two  other  car-loads  of  pota- 
toes, consigned  to  the  same  parties  as  were  the  first.  On  the  third 
day  of  the  same  month  the  petitioners  AUington  &  Go.  also  shipped 
over  the  receiver's  line  of  road,  at  Amherst  Junction,  one  car-load  of 
potatoes,  consigned  to  a  commission  firm  in  Chicago.  The  course 
of  transit  was  over  the  Green  Bay  &  Minnesota  road,  from  Amherst 
Junction  to  Ft.  Howard,  thence,  via  the  Chicago  &  Northwestern 
Bailway,  to  Chicago. 

In  the  Petersen  Cases  bills  of  lading  were  issued  to  the  shipper, 
wherein  it  was  stated  that  the  potatoes  were  received  ''in  apparent 
good  order  by  the  receiver  of  the  Green  Bay  &  Minnesota  Bailroad, 
•  *  *  to  be  transported  over  the  line  of  this  railroad  to  Chicago, 
and  delivered  after  payment  of  freight,  in  like  good  order,  to  a  com- 
pany or  carrier,  (if  the  same  are  to  be  iorwarded  beyond  the  lines  of 
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this  railroad,)  to  be  carried  to  the  place  of  destinatiDn;  it  being  ex- 
pressly agreed  that  the  responsibility  of  the  receiver  shall  cease  at 
his  depot,  at  which  the  same  are  to  be  delivered  to  such  carrier."  The 
bills  of  lading  also  contained  this  farther  olanse :  "It  is  farther  es- 
pecially agreed  that,  for  all  loss  or  damage  occurring  in  the  transit 
of  said  packages,  the  legal  remedy  shall  be  against  the  particular 
carrier  or  forwarder  only  in  whose  custody  the  said  packages  may 
actually  be  at  the  time  of  the  happening  thereof;  it  being  understood 
that  the  receiver  of  the  Green  Bay  &  Minnesota  Railroad  assumes  no 
other  responsibility  for  their  safe  carriage  or  safety  than  may  be  in- 
curred on  his  own  road."  The  bill  of  lading  in  the  case  of  AUington 
&  Co.  was  like  those  issued  on  the  Petersen  shipments,  except  that 
it  was  therein  stated  that  the  property  was  to  be  carried  over  the 
Green  Bay  &  Minnesota  road  to  Green  Bay,  "and  delivered,  after 
payment  of  freight,  in  like  good  order,  to  C.  &  N.  W.,  *  •  *  to 
be  carried  to  the  place  of  destination."  This  difference  in  the  terms 
of  the  bills  of  lading  is  not  material,  because  it  must  have  been  the 
understanding  of  the  parties  that  the  carriage  of  the  property  over 
the  line  of  the  Green  Bay  &  Minnesota  road  terminated  at  Ft.  How- 
ard, and  that  it  was  to  be  there  delivered  by  the  receiver  to  the  Chi- 
cago &  Northwestern  Bailway  for  transportation  to  Chicago. 

It  appears  from  the  proofs  that  the  potatoes  shipped  at  Amherst 
Junction  on  the  third  of  October,  reached  Ft,  Howard  at  5  o'clock  p. 
M.  of  that  day ;  that  of  the  shipments  of  October  5th,  one  arrived  at 
Ft.  Howard  at  5  p.  m.  of  that  day,  and  the  other  at  the  same  time  of 
day  on  the  6th ;  and  the  evidence  shows  that  within  24  hours  after 
the  arrival  at  Ft.  Howard  of  each  of  these  shipments,  a  freight  train 
left  that  place  for  Chicago  on  the  Chicago  &  Northwestern  road. 
The  precise  character  of  the  running  connections  between  the  two 
roads  at  Ft.  Howard  is  not  shown;  but  it  is  evident  that  there  was 
a  business  arrangement  between  them  by  which  freight  brought  to 
Ft.  Howard  over  the  Green  Bay  &  Minnesota  road,  and  consigned  to 
points  south  and  east,  was  transferred  to  the  Chicago  &  Northwestern 
road,  and  forwarded  to  its  destination;  and  that  the  cars  of  the 
former  road,  containing  bulk  freight  brought  from  points  inland,  were 
run  upon  the  track  of  the  latter  road  at  Ft.  Howard,  without  break- 
ing bulk,  and  were  put  into  the  trains  of  the  Chicago  &  Northwestern 
Company,  and  taken  through  to  points  on  its  road  to  which  the 
freight  was  consigned.  It  is  shown  that  at  Ft.  Howard  there  was  a 
Y  track  connecting  the  Green  Bay  &  Minnesota  road  with  the  Chi- 
cago &  Northwestern,  and  by  the  course  of  business,  cars  fron  points 
on  the  former  road,  containing  freight  destined  south,  were  switched 
from  the  respondent's  yard  tracks,  by  his  employes,  to  the  T  track, 
and  were  there  taken  by  the  employes  of  the  Chicago  &  Northwestern 
Company  and  placed  in  the  trains  of  that  company;  so  that  deliv- 
ery of  such  cars  to  the  latter  company  was  accomplished  when  they 
were  placed  on  the  Y. 
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It  appears  from  the  testimony  that  from  about  the  third  to  the 
tenth  of  October,  1881,  there  was  a  freight  blockade  at  Chicago,  which 
it  is  claimed  rendered  it  impossible  for  the  Chicago  &  Northwestern 
and  certain  other  railroad  companies  to  promptly  deliver  certain 
kinds  of  freight  to  consignees  in  Chicago.  This  blockade  was  occa- 
sioned by  the  inability  of  roads  running  east  to  take  away  the  cars 
containing  through  freight  destined  east,  as  fast  as  they  arrived  on 
roads  running  north  and  west ;  by  reason  of  which  state  of  things 
there  was  an  accumulation  of  cars  containing  through  freight  bound 
east,  which  prevented  the  handling  of  cars  constantly  arriving,  con- 
taining freight  to  be  delivered  to  Chicago  consignees.  In  conse- 
quence of  this  pressure  of  freight,  the  Chicago  &  Northwestern  Com- 
pany, on  the  fifth  day  of  October,  requested  the  respondent  to  stop 
shipments  of  potatoes  and  barley  in  bulk  from  points  on  his  line  to 
Chicago  until  the  12th,  and  all  agents  at  stations  on  the  respondent's 
road  were  immediately  instructed  to  refuse  such  shipments.  It  would 
seem  that  the  respondent  did  not  receive  notice  of  the  Chicago  block- 
ade, and,  consequently,  did  not  notify  his  agents  until  after  the  cars 
containing  the  potatoes  here  in  question  had  left  Amherst  Junction, 
and  were  either  in  transit  to  or  had  arrived  at  Ft.  Howard.  Hav- 
ing arrived  at  that  point,  the  agent  there  in  charge — who  was  the 
joint  agent  of  the  two  roads — was  instructed  not  to  place  the  cars  on 
the  Y  for  delivery  to  the  Chicago  &  Northwestern  Company  until  Oc- 
tober 10th.  Accordingly,  these  cars,  with  their  contents,  remained  in 
the  respondent's  yards  until  that  day,  when  they  were  delivered  to  the 
Chicago  &  Northwestern  Company,  and  reached  their  destination  on 
the  eleventh  or  twelfth  of  the  month.  On  delivery  to  the  consignees, 
the  potatoes  in  all  the  cars  were  found  to  be  so  seriously  decayed 
that  a  large  loss  was  sustained  in  the  sale  of  them;  and  this  loss, 
which  the  petitioners  attribute  to  delay  in  their  transportation,  they 
seek  to  recover  from  the  respondent. 

In  resisting  the  petitioners'  demands,  the  respondent  claims  that 
the  potatoes  were  unsound  when  they  were  shipped  at  Amherst  Junc- 
tion, and  there  is  considerable  testimony  bearing  upon  this  issue  of 
fact.  It  is  unnecessary  to  discuss  this  testimony  in  detail.  The  bills 
of  lading  issued  by  the  respondent  state  that  the  potatoes  were  re- 
ceived for  transportation  in  apparent  good  order,  and  on  the  part  of 
the  petitioners  it  is  shown  that  the  potatoes  were  loaded  from  wagons 
into  the  oars  as  received;  that  they  were  examined  and  assorted  with 
care;  and  that  when  shipped  they  were  in  sound  merchantable  con- 
dition. This  is  very  positively  sworn  to  by  the  shippers,  and  by  va- 
rious witnesses  who  handled  the  potatoes.  It  is  also  in  proof  that 
other  potatoes  shipped  to  Chicago  at  about  that  time,  and  which  were 
transported  in  the  usual  time  over  another  line  of  road,  arrived  in 
good  merchantable  condition.  On  the  part  of  the  respondent  it  is 
shown  that  the  season  of  1881,  in  consequence  of  continued  wet 
weather  through  the  month  of  September,  was  an  extremely  unfavor- 
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able  one  for  the  shipment  of  potatoes.  Some  of  the  witnesses  testify 
that  they  sustained  heavy  losses  from  decay  of  potatoes  shipped  from 
points  near  Amherst  Junction  to  Chicago  which  were  not  delayed  in 
transit,  but  noQC  of  them  purchased  and  shipped  potatoes  at  Amherst 
Junction,  nor  did  they  see  the  potatoes  which  the  petitioners  shipped. 
Experts  testify  that  potatoes  which  were  dug  before  they  were  fully 
ripe,  and  freshly  shipped,  in  the  state  of  weather  then  prevailing,  were 
extremely  liable  to  develop  unsoundness,  and  that  this  could  not  be 
prevented  by  the  utmost  dispatch  in  transportation.  They  also  ex- 
press the  opinion  that  if  the  potatoes  in  question  were  sound  when 
shipped  they  would  have  sustained  no  injury  by  the  delay  proven  in 
this  case.  In  considering  this  testimony  my  mind  has  not  been  free 
from  doubt  upon  the  question  of  fact  in  dispute,  and  it  must  be  ad- 
mitted that  the  respondent's  contention  is  not  without  support,  if  the 
testimony  which  he  adduces  is  entitled  to  weight.  In  short,  if  the 
opinions  of  experts,  and  the  experience  of  other  shippers,  and  the 
testimony  which  tends  to  show  that  the  potato  crop  of  1881,  in 
northern  Wisconsin,  was  exceptionally  liable  to  disease,  are  to  pre- 
vail against  the  positive  testimony  of  the  petitioners,  and  of  witnesses 
who  handled  these  potatoes,  and  the  fact  that  other  potatoes  shipped 
from  the  same  locality  and  transported  with  usual  dispatch  arrived 
in  Chicago  in  merchantable  condition,  then  the  conclusion  must  be 
that  the  loss  sustained  by  the  petitioners  is  attributable  to  unsound- 
ness of  tho  potatoes  when  they  were  shipped.  But  giving  to  the  evi- 
dence adduced  by  both  parties  its  due  weight,  one  side  being  sup- 
ported  by  positive  assertions  of  fact  founded  upon  personal  observation 
and  knowledge,  and  the  other  by  opinions  and  conclusions  deduced 
from  a  general  state  of  facts  perhaps  not  applicable  to  the  particular 
case,  the  court,  in  the  exercise  of  a  judicial  judgment,  must  conclude 
that  the  fact  in  dispute  is  as  proven  by  the  petitioners.  The  evi- 
dence on  their  part  is  positive;  that  on  the  part  of  the  respondent  is 
in  its  nature  negative,  based  rather  on  supposition  and  conjecture 
than  on  knowledge  of  the  facts  in  the  particular  case. 

So,  too,  upon  the  evidence  before  the  court,  the  conclusion  must 
be  that  the  injury  to  the  potatoes  resulted  from  the  delay  in  their 
transportation.  Each  car  contained  between  400  and  500  bushels. 
The  weather  at  the  time,  in  the  language  of  the  witnesses,  was  warm, 
damp,  and  muggy.  The  potatoes  may  not  have  been,  strictly  speak- 
ing, perishable  property,  according  to  the  ordinary  classification  of 
railroad  freight.  But  the  season  was  such  that  delay  in  their  trans- 
portation was  hazardous.  The  proofs  show  that  from  the  third  to 
the  eleventh  of  October  the  temperature  at  Ft.  Howard  ranged  at 
midday  from  50  degrees  to  76  degrees  above  zero.  It  appears  that 
the  three  car-loads  shipped  on  the  3d,  and  which  were  consequently 
longest  delayed,  were  most  seriously  injured,  and  one  of  these  is  de- 
scribed as  steaming  with  heat  and  decay  on  arrival  in  Chicago. 
This  was  a  oar  containing  470  bushels,  then  worth  if  in  sound  condi- 
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tioD  one  dollar  per  boshei,  bat  for  which  the  petitioners  Allington  & 
Co.  realized  only  |69.  The  testimony  tends  to  show  that  the  process 
of  decay,  once  begun,  would  rapidly  go  on,  where,  in  sach  weather, 
potatoes  in  such  quantities  were  confined  in  a  close  box  .car  of  ordi- 
nary construction,  in  which  there  were  not  free  circulation  of  air  and 
opportunity  for  the  moisture  to  evaporate.  Taking  the  evidence  as 
it  stands,  I  must  hold  that  the  petitioners  proved,  at  lemt  prima  facie, 
the  soundness  of  the  potatoes  when  shipped.  The  burden  of  showing 
that  they  were  not  sound  then  fell  upon  the  respondent,  and  this  he 
has  not  shown  by  such  testimony  as  outweighs  that  of  the  petition, 
ers  and  their  witnesses.  It  need  only  be  added  in  this  connection 
that  if  the  original  injury  was  attributable  to  the  fault  of  the  respond- 
ent, then  he  is  legally  chargeable,  as  between  him  and  the  petitioners, 
with  the  continuing  consequences  of  that  fault;  namely,  the  loss  re- 
sulting from  the  continued  decay  of  the  potatoes  while  in  the  whole 
course  of  transit  to  Chicago. 

The  question  of  legal  liability  upon  the  facts  as  proven,  remains  to 
be  considered.  The  learned  counsel  for  the  respondent  argued  at 
some  length,  and  cited  many  authorities  upon  the  point,  that,  as  a 
common  carrier,  he  was  not  liable  for  any  negligence  or  delay  in 
transportation  occurring  on  the  connecting  carrier's  line.  Admitting 
this  to  be  so,  it  does  not  appear  that  the  point  is  a  material  one  in 
the  case.  The  respondent  was  under  obligation  to  safely  deliver  the 
potatoes  to  the  next  carrier  in  the  line  in  as  good  order  as  when  re- 
ceived. As  we  have  seen,  according  to  the  course  of  business  be- 
tween the  two  carriers,  delivery  of  such  freight  was  made  by  placing 
the  cars  on  the  Y  at  Ft.  Howard,  where  they  were  taken  away  by  the 
Chicago  &  Northwestern  Company.  Until  the  cars  containing  these 
potatoes  were  thus  delivered,  they  remained  in  the  possession  of  the 
respondent,  and  his  common-law  liability  as  a  carrier  continued  un« 
til  such  delivery.  The  law  on  this  subject  was  settled  in  Railroad 
Co.  V.  Manufacturing  Co.  16  Wall  818,  where  it  was  held  that  when 
goods  are  delivered  to  a  common  carrier,  to  be  transported  over  his 
railroad  to  his  depot,  in  a  place  named,  and  there  to  be  delivered  to 
a  second  line  of  conveyance  for  transportation  further  on,  the  com- 
mon-law liability  of  common  carriers  remains  on  the  first  carrier  un- 
til he  has  delivered  the  goods  for  transportation  to  the  next  one.  His 
obligation  while  the  goods  are  in  his  depot  does  not  become  that  of  a 
warehouseman.  While,  therefore,  these  cars  of  potatoes  were  in  the 
possession  of  the  respondent  at  his  depot  in  Ft.  Howard,  they  were, 
in  the  eye  of  the  law,  still  in  transit,  and  the  liability  of  the  respond- 
ent therefor,  continued  unbroken,  except  as  such  liability  may  have 
been  limited  by  the  bills  of  lading,  untU  they  were  actually  delivered 
to  the  next  carrier  in  the  line.  Railroad  Co.  y.  Mitchell,  68  111.  471; 
Conkey  v.  Railroad  Co.  31  Wis.  619.  The  clause  in  the  bills  of  lad- 
ing that  the  responsibility  of  the  receiver  should  cease  at  his  depot, 
must  be  read  in  connection  with  the  other  provisions  of  the  contracts 
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That  claDse  did  not  qualify  the  obligation  of  the  respondent  to  de- 
liver the  freight  to  the  Chicago  &  Northwestern  Company,  and  to  de- 
liver it  in  as  good  order  as  when  received.  It  was  at  the  depot,  or 
presumably  within  the  depot  limits,  that  such  delivery  was  to  be 
made;  that  is,  on  the  T  track  connecting  the  two  lines,  and  used  for 
that  purpose. 

The  respondent's  general  liability  being  as  heretofore  stated,  was 
his  failure  to  promptly  deliver  this  freight  to  the  Chicago  &  North- 
western Company  excused  by  the  refusal  of  that  company  to  take  it 
in  consequence  of  the  blockade  at  Chicago,  and  what  duty,  if  any,  in 
view  of  the  action  of  that  company,  did  the  respondent  owe  to  the 
petitioners  ?  It  is  to  be  observed  that  the  notice  of  the  Chicago  & 
Northwestern  Company  to  the  respondent  that  it  would  not  receive 
further  shipments  of  potatoes  and  barley  from  his  road  until  October 
10th,  was  not  given  until  after  the  petitioners'  property  was  in 
transit.  The  first  carrier  was  then  in  possession  of  the  property,  exer- 
cising control  over  it,  as  a  common  carrier.  It  may  be  doubtful 
whether  the  evidence  shows  such  an  inability  to  deliver  freight  to 
Chicago  consignees  at  that  time  as  would  excuse  the  last  carrier 
from  the  obligation  to  complete  the  transportation  of  freight  which 
had  been  previously  received  by  the  first  carrier  and  was  then  actu- 
ally in  transit.  But  I  take  it  that  is  exclusively  a  question  between 
the  two  carriers,  and  with  which  the  petitioners  have  no  concern. 
If  the  refusal  of  the  Chicago  &  Northwestern  Company  to  receive  this 
freight  from  the  respondent  was  a  violation  of  any  business  arrange- 
ment between  the  two  carriers, — a  question  not  arising  here, — that 
might  raise  a  controversy  between  them,  but  it  would  concern  them 
alone,  and  the  rights  of  the  petitioners  ought  not  to  be  affected 
thereby.  I  do  not  forget  the  case  of  Helliwell  v.  Railway  Co.  10 
Biss.  170,  in  which  this  court  held  that  if  at  the  time  of  making  a 
contract  for  shipment  of  freight  the  carrier  has  no  doubt,  and  if  the 
condition  of  business  on  its  lines  gives  it  no  ground  for  doubting,  that 
suitable  means  will  be  at  its  command  within  the  usual  and  ordinary 
time  for  conveying  the  freight,  and  if  all  reasonable  efforts  are  sea- 
sonably employed  to  obtain  such  means,  and  the  delay  is  solely  oc- 
casioned by  an  extraordinary  influx  of  freight  upon  its  lines  arising 
subsequently  to  the  making  of  the  contract,  the  carrier  will  not  be 
held  responsible  for  the  delay.  But  this  presupposes  that  there  was 
no  negligence  on  the  part  of  the  carrier.  And  here  we  touch  the 
point  upon  which,  in  its  legal  aspect,  these  cases  turn.  Conceding 
that  the  inability  of  the  respondent  to  forward  the  potatoes  from  Ft. 
Howard  was  attributable  to  causes  which  he  could  not  control,  it  then 
became  his  duty  to  use  all  reasonable  means  to  preserve  the  property 
from  loss,  and  to  that  end  he  should  have  notified  the  shippers  that 
the  property  could  not  be  forwarded,  thereby  enabling  them  to  other- 
wise dispose  of  the  property,  or  to  take  measures  for  its  preservation. 
If  the  potatoes  when  shipped  were  not,  in  a  strict  sense,  perishable 
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propierty,  it  is  evident  they  became  such  while  in  the  respondent's 
custody.  He  knew  on  the  fifth  of  October  that  they  could  not  be 
forwarded  before  the  10th,  and  would  jiot  in  due  course  reach  their 
destination  before  the  11th  or  12th.  The  petitioners  were  shippers 
at  a  point  not  remote  on  his  line  of  road,  and  it  was  not  difficult  to 
notify  them  of  the  situation  of  their  property.  I  think  it  was  his 
duty,  as  the  custodian  of  the  property,  to  give  them  such  notice,  and 
thus  enable  them  to  protect  themselves,  as  far  as  possible,  against 
loss. 

In  Conkey  v.  Railway  Co.  31  Wis.  637,  Mr.  Chief  Justice  Dixon 
was  of  the  opinion  that  in  the  case  of  an  interruption  of  transporta- 
tion from  extraordinary  causes,  rendering  it  impossible  to  send  mer- 
chandise forward,  the  carrier  might  store  the  property,  and  at  once 
give  notice  to  the  owner,  and  thus  absolve  himself  from  liability  as 
a  carrier.  It  is  not  claimed  that  any  notice  was  given  to  the  peti- 
tioner Petersen.  The  station  agent  testifies  that  he  told  the  peti- 
tioner Allington,  on  the  seventh  of  October,  that  the  potatoes  were 
then  at  Green  Bay,  and  requested  him  to  inform  Petersen.  But  Al- 
lington unqualifiedly  denies  this.  The  petitioners  Petersen  and  Een 
swear  that  they  had  no  information  as  to  the  whereabouts  of  the  po- 
tatoes, and  there  is  no  proof  to  the  contrary.  Another  witness,  not  a 
party  to  these  cases,  testifies  that  on  the  twelfth  of  October  he  was  at 
the  Amherst  Junction  station  with  Allington,  Petersen,  and  one  Couch, 
who  had  something  to  do  with  the  shipments ;  that  Couch  asked  the 
station  agent  if  he  knew  or  could  tell  where  the  cars  of  potatoes  were, 
and  that  he  answered  he  could  not.  The  station  agent  himself  tes- 
tifies that  he  first  heard  that  the  cars  were  at  Ft.  Howard  on  the  7th, 
which  was  four  days  after  part  of  the  potatoes  had  been  shipped  from 
Amherst  Junction,  and  there  is  evidence  that  one  of  the  petitioners 
called  on  the  agent  almost  daily  for  information  about  the  potatoes, 
but  got  none.  There  is  no  proof  that  anything  was  done  with  the 
potatoes  at  Ft.  Howard,  except  to  leave  them  as  they  were  shipped, 
in  the  car. on  the  side  track;  and  deciding  this  question,  as  I  must, 
upon  the  preponderance  of  testimony,  I  am  obliged  to  hold  that  no- 
tice to  the  shippers  of  the  delay  and  situation  of  the  property  is  not 
proven,  and  therefore  that  the  respondent  held  the  potatoes  during 
the  period  of  delay  subject  to  the  common-law  liability  of  a  common 
carrier. 

The  measure  of  damages  in  these  oases,  is  the  difference  between 
the  market  value  of  the  potatoes  in  Chicago  when  they  ought  to  have 
been  delivered,  and  their  market  value  when  they  were  delivered. 
Under  this  rule  of  damages,  the  petitioners,  upon  the  testimony,  are 
entitled  to  recover  the  amounts  claimed  by  them  in  their  petitions; 
and  orders  will  be  entered  requiring  the  respondent  to  pay  to  the  pe- 
titioner Petersen  the  sum  of  1863.63,  and  to  the  petitioners  Allington 
&  Go.  the  sum  of  |367.70. 


Digitized  by 


Google 


692  tsdebal  bspobtbb. 

Sullivan  v.  Chbysolitb  Silvbb  Min.  Go. 

« 

[Oireuit  Courts  D.  Goiorado,    October  16, 1884.) 

PbAOTIOB— DlRBOTING  VBRmOT— NbGLIGBKCD.      ' 

When,  in  an  action  for  personal  injuries  caused  by  defendaat*s  negligence, 
upon  the  whole  testimony  the  court  would  not  feel  justified  in  soBtaining  a 
verdict  for  the  plaintiff,  it  should  direct  a  verdict  for  the  defendant;  and  that, 
although  there  may  be  some  evidence  which  would  raise  a  possibility  or  a  sua- 
picion  that  the  plaintiff  was  entitled  to  recover. 

Motion  for  New  Trial. 

Mr.  Morrison^  for  plaintiff. 

J.  B.  Bissell,  for  defendant. 

Bbeweb,  J.,  (orally,)  The  case  was  tried  before  a  jury.  At  the  elose 
of  the  testimony  the  jury  were  directed  to  return  a  verdict  for  the  de- 
fendant. Plaintiff  asks  a  new  trial.  It  is  an  action  under  the  stat- 
ute for  damages  for  negligence  causing  the  death  of  the  ancestor  of 
the  plaintiffs.  The  facts  are  these :  The  decedent  was  one  of  a  party 
of  three  working  at  the  bottom  of  a  mine;  the  signal  was  given  by 
the  shift-boss  to  lower  the  cage;  it  did  not  come  down  as  quickly , 
perhaps,  as  expected.  It  should  be  stated,  Jirst,  that  at  the  bottom 
of  the  shaft  there  were  two  compartments :  one  a  pump  compartment, ' 
and  the  other,  where  they  were  at  work,  a  cage  compartment.  If  the 
cage  came  down  in  the  one  compartment  anybody  under  it  would  be 
struck.  It  was  perfectly  safe  for  any  one,  when  that  cage  was  descend- 
ing, to  step  into  the  pump  compartment ;  it  was  also  reasonably  safe 
for  parties  to  stand  in  the  corner  of  the  pump  compartment,  and  the 
cage  could  pass  down  without  touching.  Instructions  were  given  by 
those  in  charge  that  whenever  that  cage  was  called  for,  or  was  com- 
ing down,  for  the  employes  to  step  into  the  pump  compartment, 
where,  of  course,  there  would  be  no  danger.  The  testimony  of  one 
of  the  two  survivors  is  that,  up  to  the  time  of  this  injury,  they  had 
always  obeyed  that  order,  and  gone  into  the  pump  compartment. 
There  is  no  dispute  in  the  testimony  but  what  this  order  was  given 
to  the  decedent,  and  he  had  been  working  there  for  two  or  three  weeks, 
at  least,  perhaps  more.  He  stood  in  the  corner  of  this  cage  com- 
partment, and,  the  cage  not  coming  down,  for  some  reason  unknown, 
stepped  forward,  and  as  he  stepped  forward  the  cage  fell,  struck  and 
killed  him.  And  it  was  argued  very  forcibly  by  the  counsel  for  the 
plaintiff  that  a  man  in  that  position  was  not  bound  to  wait  indefi- 
nitely. Finding  that  the  cage  did  not  come  as  called  for,  he  might 
naturally  think  there  was  danger — some  trouble  about  the  cage ;  that 
it  might  come  down  hastily;  and  might  properly  jump  into  or  hasten 
to  a  place  which  would  be  safe ;  and  that  it  could  not  be  affirmed  that 
it  was  negligence  on  his  part  to  take  that  risk ;  and  several  illustra- 
tions were  cited  in  respect  to  a  descending  elevator.  That  is  all  very 
true,  but  for  the  antecedent  fact  that  be  had  no  right  to  stand  in  that 
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corner.  It  is  true,  the  shift-boss  himself  stood  in  another  corner,  but 
that  was  in  disobedience  to  the  orders.  If  he  had  been  standing  in 
a  place  where  by  the  orders  he  was  authorized  to  stand,  and  had 
simply  sought  a  place  of  more  apparent  safety,  it  might  be  said  that 
such  an  act  was  not  negligent;  but  when,  in  the  first  instance,  he 
assumed  a  place  which  he  was  forbidden  by  the  orders  of  the  com- 
pany  to  occupy,  which  was  comparatively  dangerous,  and  had  failed 
to  take  the  place  which,  by  like  directions,  he  was  required  to  take, 
then  his  action  in  going  from  one  place  to  another  is  at  his  own 
risk ;  he  can  excuse  himself  for  his  action  only  when  he  has  occupied 
the  place  which  he  had  been  directed  by  the  company  to  occupy. 

Counsel  very  earnestly,  too,  pressed  upon  the  court  that,  whether 
the  court  thought  or  not  that  such  action  was  negligent,  it  was  a 
matter  which  should  be  submitted  to  the  judgment  of  12  men,  that 
of  a  jury,  and  that  it  ought  not  to  be  taken  from  them,  because  they 
being  men  in  daily  life,  more  familiar  with  practical  affairs,  would 
be  more  apt  to  decide  correctly  what  was  and  what  was  not  negli- 
gence ;  and  it  was  urged  that  it  was  trespassing  upon  the  province  of 
a  jury  to  take  that  question  from  them.  I  think  the  rule  controlling 
federal  courts — one  that  is  also  recognized  in  some  of  the  state 
courts — is  that  when  upon  the  whole  testimony,  the  court  would  not 
feel  justified  in  sustaining  a  verdict  for  the  plaintiff,  it  should  direct 
a  verdict  for  the  defendant;  and  that,  although  there  may  be  what  is 
sometimes  called  a  ^scintilla"  of  testimony,  or  something  which  would 
raise  a  possibility  or  a  suspicion  that  the  plaintiff  was  entitled  to  re- 
cover. The  court  is  responsible  for  every  judgment  that  is  rendered, 
and  should  never  avoid  or  shirk  that  responsibility;  and  I  think  much 
of  the  complaint  which  exists  to-day  against  the  jury  system  arises 
from  a  hesitation  on  the  part  of  many  judges  to  assume  their  full  re- 
sponsibility. A  question  arises  of  negligence  or  otherwise,  and  the 
.court  says  it  is  a  question  of  fact, — ^let  it  go  to  the  jury;  and  although 
clearly  of  the  opinion  that  the  verdict  should  be  one  way  or  the  other, 
yet  they  evade  the  responsibility  which  properly  belongs  to  it  by 
saying  12  men  have  said  so  and  so,  and  it  is  their  province  to  settle 
questions  of  fact.  Now,  I  think  that  it  is  the  imperative  duty  of  a 
judge  to  hold  every  case  before  him  closely  in  his  own  hand,  and 
when  satisfied  that  the  verdict  should  be  one  way  or  the  other,  to  see 
that  it  is  so,  and  to  render  judgment  accordingly.  And  in  this  case, 
while  there  was  some  testimony  upon  which  a  jury  might  find  that 
the  defendant  was  guilty  of  negligence,  although  it  was  not  absolutely 
demonstrative  of  negligence  on  its  part,  yet  it  seems  to  me,  taking 
all  the  testimony  together,  the  court  could  not  do  otherwise  than  af- 
firm that  the  decedent  was  himself  negligent,  and  that  his  negligence 
contributed  to  the  result. 

The  motion  for  new  trial  will  be  overruled. 
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United  States  v.  Slikey  and  others. 
{Oireuit  Court,  W.  D.  Fenmylvania.    April  SO,  1884.) 

1.  Ejbotmeht— Plaintiff's  Tenant  in  Possession— Absumbd  Aoenct. 

Where  one  standing  in  confidential  relations  to  and  assuming  to  act  for  the 
plaintiff  put  anotlier  into  possession  of  land  as  the  plaintiff's  tenant,  a  defend- 
ent  in  ejectment,  as  against  the  plaintiff,  cannot  question  the  professed  agent's 
authority  to  create  the  tenancy. 

2.  Samb— CoNBTRUcnvE  Notice  op  Landlord's  Titlb. 

Actual,  exclusive,  and  yisible  possession  of  land  by  a  tenant  is  oonstmctiTO 
notice  of  his  landlord's  title  equivalent  to  that  afforded  by  the  recording  of  a 
deed. 
8.  Same — Secret  Attornment.. 

It  is  not  in  the  power  of  a  tenant  to  destroy  his  landlord's  possession  by  a 
secret  attornment  to  another,  and  as  against  the  landlord  such  attornment  la 
void  and  of  no  effect. 
4  Same— Quitclaim— Bona  Fide  Purchaser  without  Notice. 

A  purchaser  by  deed  of  quitclaim  simply  is  not  to  be  regarded  as  a  bona  fide 
purchaser  without  notice. 
5.  Same— Case  Stated. 

H.,  who  entered  upon  the  plaintiff's  land  as  tenant,  during  his  tenancy  was 
induced  secretly  to  attorn  to  and  take  a  lease  from  S.,  who  subsequently, 
with  actUHl  knowledge  of  the  plaintiff's  title,  obtained  quitclaims  for  trifling 
considerations  from  the  widow  and  heirs  of  a  deceased  former  owner  who  had 
conveyed,  by  an  unrecorded  deed,  to  a  partv  under  whom  the  plaintiff  claims. 
S.  then  conveyed  an  undivided  one-third  or  the  land  (H.  being  still  in  posses- 
sion) to  K.  BMf  that  inquiry  of  H.  was  incumbent  upon  K.,  and  that  the 
latter  was  chargeable  with  constructive  notice  of  the  plaintiff's  title. 

E jeotment.     Sur  motion  ex  parte  defendants  for  a  new  trial. 

Oeorge  C.  Wilson,  for  plaintiff. 

John  M.  Tliompson  and  B.  C.  Christy,  for  defendants. 

AoHEsoN,  J.  While  it  is  trae  that  the  extent  of  J.  B.  Agnew's  an- 
thorized  agency  was  left  uncertain  by  the  proofs,  it  did  clearly  appear 
that  he  stood  in  confidential  relations  to  and  represented  the  United 
States  in  respect  to  the  tract  of  land  in  controversy;  and  the  jury 
have  found,  upon  ample  evidence,  that  by  his  authority  John  G.  Hud- 
dleson  entered  upon  the  land  in  March,  1876,  as  the  tenant  of  the 
United  States,  and  that  he  continued  in  possession  until  and  at  the 
time  when  George-  W.  King  purchased  and  took  his  deed  from  John 
Sliney.  Now,  as  the  authority  of  Agnew  so  to  put  Huddleson  upon 
the  land  has  never  been  questioned  by  his  principal,  and  it  was  man- 
ifestly  to  the  interest  of  the  United  States  to  have  a  tenant  in  posses- 
sion, I  am  at  a  loss  to  see  by  what  right  the  defendants  can  dispute 
Agnew's  power  to  lease  to  Huddleson,  when  his  tenancy  is  now  aet 
up  by  the  United  States.  When  Huddleson  went  upon  the  land,  he 
entered  (as  he  swears)  by  permission  of  Agnew,  under  the  title  and 
as  the  tenant  of  the  United  States.  He  could  not  otherwise  enter 
without  being  a  trespasser,  and  Agnew  could  not  put  him  upon  the 
land  save  as  such  tenant  without  a  gross  violation  of  his  duty  as  at- 
torney and  agent  of  the  government.     I  think,  theui  the  tenancy  of 
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HuddloBon  tinder  the  United  States  mast  be  accepted  as  a  fact  suffi- 
ciently proved. 

Haddleson's  possession  was  actaal,  exclusive^  and  visible^  and  con- 
sidered as  that  of  bis  landlord,  the  United  States;  it  was  notice  to 
King  of  the  title  of  the  latter,  for  by  the  settled  law  of  Pennsylvania 
such  possession  of  land  is  sufficient  to  put  the  purcliaser  on  inquiry, 
and  is  constructive  notice  equivalent  to  that  afforded  by  the  record- 
ing of  a  deed.  Krider  v.  Lafferty,  1  Whart.  303;  Sailor  v.  Hertzog^ 
i  Whart.  259 ;  Lightner  v.  Mooney,  10  Watts,  407.  It  is,  however, 
contended  that  Huddleson's  possession  ceased  to  be  that  of  the  United 
States  when  induced  by  Agnew  to  attorn  to  John  Sliney;  he  took 
from  the  latter  on  July  22,  1876,  a  lease  of  the  premises.  But,  un- 
questionably, that  transaction  was  a  nullity,  and  the  lease  void  as 
against  the  United  States.  Tayl.  Landl.  &  Ten.,  §  180.  It  is  not  in 
the  power  of  a  tenant  to  destroy  his  landlord's  possession  by  a  secret 
agreement  to  attorn  to  another.  Rankin  v.  Tenbrook,  5  Watts,  387. 
Such  agreement  is  in  law  deemed  fraudulent  and  collusive,  and  there- 
fore void  and. of  no  effect.     Id. 

When  Huddleson  attorned  to  Sliney  the  latter  had  not  the  shadow 
of  title  to  the  land,  and  such  as  he  afterwards  acquired  he  took  with 
notice  of  the  prior  title  of  the  United  States.  Confessedly  he  was  a 
purchaser  mala  fide.  With  full  knowledge  that  by  the  unrecorded 
deed  of  December  10,  1864,  James  Gordon  had  conveyed  the  land  to 
Cornelius  Curtis,  under  whom  the  United  States  claim,  Sliney,  for  con- 
siderations little  more  than  nominal,  obtained  from  the  widow  and 
children,  the  heirs  at  law,  of  Gordon,  quitclaim  deeds,  one  dated  July 
24,  and  the  other,  August  4, 1876.  King's  title  comes  through  these 
quitclaim  deeds;  Sliney,  for  the  recited  consideration  of  $2,000,  con- 
veying to  him  the  undivided  third  of  the  whole  tract  of  437  acres  by 
deed  dated  March  15, 1877.  Can  King,  as  against  the  United  States, 
claim  to  be  a  bona  fide  purchaser  without  notice? 

That  a  purchaser  by  deed  of  quitclaim  simply  is  not  to  be  regarded 
as  a  bona  fide  purchaser  without  notice,  is  authoritatively  decided. 
Oliver  v.  Piatt,  3  How.  333 ;  May  v.  Le  Claire,  11  Wall.  217 ;  Villa 
V.  Rodriguez,  12  Wall.  323 ;  Dickerson  v.  Colgrove,  100  U.  S.  678, 
584;  Baker  v.  Humphrey,  101  U.  S.  494,  499.  Now,  King,  dealing 
in  respect  to  a  large  and  valuable  tract  of  land  with  a  vendor  whose 
title  was  derived  exclusively  from  quitclaim  deeds,  upon  trifling  con- 
siderations, executed  by  the  widow  and  heirs  of  a  deceased  former 
owner,  found  in  the  actual  and  exclusive  possession  of  the  land  John 
G.  Huddleson,  who  entered  thereon  as  the  tenant  of  the  United  States, 
and  whose  tenant  (as  we  have  seen)  he  continued  to  be  and  then  was, 
notwithstanding  the  abortive  attornment  of  July  22,  1876.  What, 
then,  was  the  duty  of  King  ?  It  seems  to  me  clear  that  inquiry  was 
incumbent  upon  him,  (Hood  v.  Fahnestock,  1  Pa.  St.  470;)  and  in- 
quiry of  Huddleson,  undoubtedly,  would  have  elicited  all  the  facts  to 
which  he  frankly  testified  on  this  trial.     Adopting  the  language  of 
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the  conrt  in  Hood  v.  Fahnestock,  Id.  476,  it  may  be  said :  "No  per- 
son can  doubt  that,  if  ordinary  and  common  prudence  had  been  ob- 
served,  this  purchase  would  not  have  been  made,"*  if,  in  fact,  King 
was  acting  in  good  faith.  Under  the  evidence  here,  I  think  the  case 
is  fairly  within  the  recognized  principle  that  whatever  put9  a  party 
on  inquiry  amounts  to  notice,  provided  the  inquiry  becomes  a  duty, — 
as  it  always  is  with  a  purchaser, — and  would  lead  to  a  discovery  of 
the  requisite  fact  by  the  exercise  of  ordinary  diligence  and  under- 
standing.    HiU  V.  Epley,  31  Pa.  St.  831. 

The  defendant's  counsel,  in  the  course  of  the  argument  on  this  mo- 
tion, assumed  that  Huddleson,  after  the  transaction  of  July,  1876, 
held  himself  out  to  the  world  as  the  tenant  of  Sliney.  If  this  were 
so,  I  am  not  prepared  to  admit  that  it  would  better  King's  position. 
Stockwell  V.  Robinson,  1  Pa.  St.  477.  But,  in  fact,  the  evidence  dis- 
closed nothing  of  the  kind.  That  transaction  was  altogether  a  secret 
attornment,  and  was  followed  by  no  visible  change  in  the  relations 
of  any  of  the  parties  to  the  land.  Nor  did  it  appear  that  King  knew 
of  the  existence  of  the  lease  of  July  22,  1876.  But,  had  this  been 
shown,  I  am  not  sure  that  the  fact  would  have  helped  his  case  in  any- 
wise; for  knowledge  that  one  in  possession  of  land  had  attorned  to 
an  entire  stranger,  without  pretense  of  title,  who  subsequently  ac- 
quired the  Gordon  quitclaim  deeds,  would  naturally  have  stimulated 
an  honest  purchaser  to  further  inquiry.  I  am  not  convinced  that 
there  was  any  error  in  the  instructions  to  the  jury,  and  the  result  of 
the  trial,  I  believe,  is  in  accordance  with  the  justice  of  the  case. 

And  now,  April  30,  1884,  the  motion  for  a  new  trial  is  denied,  and 
it  is  ordered  that  judgment  in  favor  of  the  plaintiff  be  entered  upon 
the  verdict. 


WmTTBNTON  Manuf'g  Co.  V.  MEMPHIS  &  Ohio  Rivkb  Paoket  Co, 

and  others. 

{Circuit  Court,  W,  D.  Tennessee.    October  22, 1884.) 

1.  Common  Oabrusr-^Nboliobnob — ^Fobic  of  Aotion — Contract  and  Tobt— 

PLBADmO. 

The  plAintifl  has  an  election  to  sue  in  contract  or  tort  for  damages  by  negli- 
gence of  the  carrier,  and  the  distinctive  character  of  the  declaration  depends 
upon  the  requisite  nature  of  the  remedy  to  which  he  is  entitled  on  the  facts  he 
states,  rather  than  on  the  mere  form  ot  the  declaration,  though  that  cannot  be 
wholly  disregarded  in  determining  whether  he  has  elected  the  one  cause  of 
.  action  or  the  other.  Tort  is  the  natural  and  habitual  foundation  of  the  action 
for  the  breach  of  the  ordinary  contract  of  carriage,  and  the  declaration  will  be 
60  construed,  unless  the  facts  of  the  case  clearly  show  that  the  plaintiff  has 
elected  to  sue  on  the  contract. 

2.  Same  Subject— Bill  op  Lading— Profbbt—Tenn.  Code,  i  2893— Act  of 

1819,  Ch.  27,  ♦  2. 

The  Tennessee  Code,  i  2893,  perpetuating  the  act  of  1819,  e.  27,  f  2,  and  en- 
acting that  the  plaintiff  shall  makcprofertof  any  instrument  in  writing  **upon 


Digitized  by 


Google 


WHITTBNTON  HANUF'a  00.  V.  MEMPHIS  A  OHIO  RIYEE  PAOKBT  00.     897 

which  the  action  is  founded/'  does  not  require  profert  of  a  bill  of  lading  stated 
in  the  deciaratiou  as  one  of  '*  the  facts  of  the  case/'  if  it  appears  that  the  plain- 
tiff has  not  clearly  elected  to  sue  on  the  contract  contained  in  the  bill  of  lading* 
£•  Same  Bubjbct— Case  ik  Judgment. 

Where  the  declaration  was  Joint  against  the  party  signing  the  bill  of  lading 
and  another  not  signing  it,  avers  an  **  agreement  **  disconnected  with  the  bill 
of  lading  not  alleged  to  be  in  writing,  states  the  bill  of  lading  as  an  induce- 
ment to  the  cause  of  action,  does  not  make  profert  of  it,  and  the  breaches  as- 
signed seem  to  be  of  the  Joint  *'  agreement,"  and  not  of  the  contract  contained 
in  the  bill  of  lading,  the  declaration  will  not  be  construed  as  "  founded  on  "  the 
bill  of  lading. 

On  Demurrer, 

The  plaintiff  sued  the  defendants  for  damages  to  about  1,000  bales 
of  cotton,  alleged  to  have  been  caused  by  their  negligence.  The  third 
count  of  the  declaration  to  which  the  demurrer — quoted  in  the  onin- 
ion  of  the  court — was  taken  is  as  follows : 

"Third,  And  tlie  plaintiff,  the  Whittenton  Manufacturing  Company,  a  cor- 
poration and  a  citizen,  as  aforesaid,  complains  of  the  defendants,  the  Mem- 
phis &  Ohio  River  Paclcet  Company  and  the  Merchants^  Cotton  Press  So  Stor- 
age Company,  corporation  and  citizen,  as  aforesaid,  for  that,  on,  to-wit,  the 
various  dates  stated  below,  the  plaintiff,  through  £.  Hobart  So  Co.,  their 
agents,  purchased  in  Memphis,  Tennessee,  of  divers  persons,  the  owners 
thereof,  to-wit,  1,002  bales  of  cotton,  as  follows,  [giving  dates  and  number 
of  bales,]  to  be  shipped  to  the  plaintiff  at  Taunton,  Massachusetts,  and  there 
delivered  to  it.  At  the  dates  of  the  said  several  purchases  of  the  said  cotton 
the  same  was  in  lots  and  in  the  custody  of  the  several  vendors  or  their  ware- 
housemen in  the  city  of  Memphis,  and  the  several  lots  thereof ,  before  removal, 
were  examined,  sampled,  weighed,  and  classed,  and  ship-marlced  on  behalf  of 
plaintiff,  and  were  found  to  be  in  good  order  and  condition,  and  to  corre- 
spond with  the  samples;  and  thereupon,  by  agreement,  embracing  each  and 
all  the  transactions — to  be  stated  below — between  the  plaintiff,  through  its 
agents,  E.  Hobart  So  Co.,  on  the  one  side,  and  the  said  Mammoth  Cotton  Com- 
press Company  and  the  Union  Cotton  Compress  Association  and  the  defend- 
ant, the  Memphis  So  Ohio  Biver  Packet  Company,  jointly  and  severally,  on 
the  other,  each  lot  of  said  cotton,  as  received  by  the  plaintiff  from  the  vend- 
ors, was  delivered  in  like  good  order  and  condition  to  the  said  Mammoth 
Cotton  Compress  Company  and  the  Union  Cotton  Compress  Association,  or 
one  of  them,  who  received  the  same  under  the  said  agreement,  to  be  by  them, 
as  was  also  agreed,  as  aforesaid,  compressed  and  prepared  for  shipment  for 
certain  compensation  to  be  paid,  as  was  agreed,  as  aforesaid,  and  thereupon, 
as  was  also  agreed,  as  aforesaid,  through  the  defendant,  the  Memphis  So  Ohio 
.River  Packet  Company,  then  to  be  safely  transported  from  Memphis,  Ten- 
nessee, to  Taunton,  Massachusetts,  for  certain  other  compensation,  agreed, 
as  aforesaidt  to  be  paid.  Each  lot  of  the  said  cotton  was  delivered  in  pursu- 
ance of  the  agreement  aforesaid,  and  when  so  delivered  was  receipted  for  as 
in  good  order  and  condition,  and  by  the  agreement  first  herein  alleged,  was 
to  be  kept  by  the  said  defendants,  each  and  all,  in  like  good  order  and  condi- 
tion during  the  compressing  and  preparation  for  shipment  and  during  the 
transportation,  and  u^til  the  delivery  at  Taunton,  Massachusetts,  as  afore- 
said, and  until  delivery  to  the  plaintiff.  After  the  said  1,002  bales  of  cotton 
had  been  so  received  to  be  compressed  and  prepared  for  shipment,  and  bad 
been  receipted  for  as  aforesaid,  all  which  was  done  in  pursuance  of  the  agree- 
ment aforesaid,  the  defendant,  the  Memphis  So  Ohio  River  Packet  Company, 
still  pursuing  the  said  agreement  first  made,  delivered  the  plaintiff,  through 
its  agents,  E.  Hobart  So  Co.,  its  three  several  bills  of  lading,  whereby  the  re- 
v.2lF,no.l4 — 67 
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ceipt  of  the  cotton  was  acknowledged,  and  it  was  stated  that  the  said  cotton 
was  in  good  order  and  condition,  and  whereby  it  was  agreed  that  for  certain 
compensation  stated  it  would  transfer  and  deliver  the  said  cotton  in  like  good 
order  and  condition  at  Taunton,  Massachusetts.  The  said  bills  of  lading  bear 
date,  respectively,  December  13,  1879,  for  200  bales;  December  19»  1879,  for 
500  bales;  and  December  29,  1879,  for  802  bales. 

**The  defendants  did  not  ship  the  said  cotton  promptly  and  speedily.as  was 
their  duty  under  the  joint  and  several  agreement,  aforesaid,  but  neglected  to 
do  so,  and,  disregarding  their  contract  and  their  duty*  shipped  the  same 
about  as  follows,  to-wit: .  On  December  17,  1879,  174  bales  by  the  steam- 
boat Cons.  Miller;  on  December  20,  1879,  14  bales  by  the  steam-boat  Andy 
Baum;  on  December  23,  1879,  512  bales  by  the  steam-boat  Vint.  Shinkle; 
on  December  30, 1879,  802  bales  by  the  steam-boat  Yirgie  Lee.  The  defend- 
ants wholly  failed  to  care  for  and  properly  protect  the  said  cotton  accord- 
ing to  their  joint  and  several  agreement,  aforesaid,  but  so  negligently  and 
carelessly  conducted  themselves  with  respect  to  it  while  it  was  in  their  pos- 
session under  the  agreement,  aforesaid,  and  was  being  compressed  and  pre- 
pared for  shipment,  and  while  it  was  being  shipped,  and  while  it  was  being 
transported,  that  a  large  part  of  it,  to- wit,  920  bales,  by  reason  of  such  care- 
lessness and  negligence,  were  greatly  damaged  and  injured,  to-wit,  by  expos- 
ure to  rain  and  snow,  and  by  being  brought  in  contact  with  mud  and  filth, 
so  that  when  the  same  was  delivered  to  the  plaintiff  at  Taunton,  Massachu- 
setts, it  was  not  in  good  order  and  condition,  but  had  been  greatly  injured 
and  damaged  and  depreciated  in  value,  to-wit,  to  the  amount  of  five  thousand 
dollars.  And  afterwards,  to-wit,  on  July  1,  1880,  the  said  Mammoth  Cotton 
Compress  Company  and  the  Union  Cottoil  Compress  Association  became  the 
Merchants'  Cotton  Press  &  Storage  Company,  one  of  the  defendants  here, 
which  succeeded  and  became  chargeable  with  and  promised  to  pay  all  their 
debts  and  liabilities,  respectively,  all  as  hereinbefore  alleged.  And  therefore 
the  plaintiff  sues  the  defendants  for  six  thousand  dollars  damages.'* 

W.  M.  Randolph,  for  plaintiflF. 

H.  G.  Warinner,  for  defendants. 

Hammond,  J.  When  this  case  was  before  the  court  at  a  former 
day  on  a  motion  to  replead,  the  motion  was  granted.  Whittenton 
Manufg  Co.  v.  Memphis  dt  Ohio  River  Packet  Go.  19  Fed.  Bkp.  273. 
To  the  declaration  then  filed  the  defendants  demurred  on  several 
grounds,  all  of  which  have  been  cured  by  amendment,  except  one. 
This  is :  '* Second,  because  said  count  does  not  make  profert  of  the  bill 
of  lading  alleged  to  have  been  executed  by  defendant."  The  law  of 
Tennessee  on  the  subject  of  "profert"  is  peculiar.  The  Code  enacts: 
"Profert  shall  be  required  as  heretofore,  and  a  demurrer  may  be  filed 
for  want  thereof."  Tenn.  Code,  (T.  &.  8.,)  §  2893.  This  means  that 
the  act  of  1819,  c,  27,  §  2,  (Car.  &  Nich.  551,)  was  continued  in  force. 
It  enacts :  "In  all  cases  *  *  *  the  plaintiff  shall  be  compelled 
to  produce  any  instrument  of  writing,  not  under  seal,  within  the 
power  of  the  party  to  produce,  upon  which  his,  her,  or  their  action  is 
founded;  *  •  *  and,  if  the  cause  is  pending  in  a  court  of  record 
at  the  return  term,  make  profert  of  the  same  in  bis,  her,  or  their  dec- 
laration, unless  longer  time  is  given." 

Now,  at  common  law,  profert  being  required  only  of  sealed  instru- 
ments "under  which  the  party  claimed  title,"  it  became  settled  under 
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this  act  that  its  only  effect  was  to  put  unsealed  instruments  upon 
which  the  "action  is  founded"  upon  the  sam^  footing  as  profert  of 
sealed  instruments  at  common  law.  Tenn.  Code,  §  2893^  and  notes. 
Gardner  v.  Henry,  5  Cold.  458;  8  Meigs,  Dig.  (2d  Ed.)  2184.  At 
common  law  a  deed  stated  merely  as  an  inducement  in  pleading  did 
not  require  profert.  1  Chit.  PL  265;  Gould,  PI.  414;  Bouv.  Diet. 
tit.  "Profert;"  Banfield  v.  Leigh,  8  Term  R.  573.  It  is  not  necessary, 
for  example,  in  a  suit  upon  a  bond,  to  make  profert  of  a  deed  for  the 
performance  of  the  covenants  of  which  the  bond  was  given.  Sneed 
V.  Wister,  8  Wheat.  690.  Nor  in  a  suit  upon  coupons  is  it  necessary 
to  make  profert  of  the  bond  from  which  the  coupons  were  taken. 
NashvUle  v.  Bank,  1  Baxt.  402;  Nashville  v.  Insurance  Co.  2  Baxt. 
296. 

Mr.  Schouler,  in  his  excellent  work  on  "Bailments,"  says  of  the 
form  of  action  against  a  carrier  that  it  may  be  ex  delicto  or  ex  con- 
tractu  at  the  election  of  the  plaintiff.  And,  "where  the  transaction 
and  character  of  the  loss  require  the  plaintiff  to  show  a  contract,  ex* 
press  or  implied,  with  the  carrier,  to  support  his  action,  contract  is 
the  true  remedy;  otherwise  the  preferable  form  of  action  is  tort." 
Schouler,  Bailm.  567;  2  Add.  Torts,  §  1415;  2  Bao.  Abr.  tit.  "Car- 
riers,"  B,  152.  The  action  ex  delicto  is  for  a  breach  of  duty  founded 
on  the  custom  of  the  realm,  and  it  makes  no  difference  that  there 
is  a  contract  by  the  carrier  out  of  which  the  duty  arises,  unless  there 
is  something  special  in  the  contract  upon  which  the  plaintiff  must 
rely  for  his  action,  in  which  case  his  suit  necessarily  must  be  ex 
contractu.  In  the  ordinary  contract  the  plaintiff  has  his  choice  as 
to  the  form  of  action  he  will  use ;  and  where  the  action  is  ex  delicto 
the  carrier  may  plead  in  defense  any  stipulations  of  a  contract  which 
has  relieved  him  from  the  alleged  breach  of  duty.  Schouler,  Bailm. 
575;  Hutch.  Carr.  §  748. 

In  New  Jersey  Nav.  Co.  v.  Merchant's  Bank,  6  How.  344,  881,  the 
court  say:  "The  general  liability  of  the  carrier,  independently  of 
any  special  agreement,  is  familiar.  He  is  chargeable  as  an  insurer 
of  the  goods,  and  accountable  for  any  damage  or  loss  that  may  hap- 
pen  to  them  in  the  course  of  conveyance,  unless  arising  from  inevi- 
table accident,"  etc.  Again,  "the  burden  of  proof  lies  on  the  carrier, 
and  nothing  short  of  an  express  stipulation  by  parol  or  in  writing  should 
be  permitted  to  discharge  him  from  duties  which  the  law  has  annexed 
to  his  employment." 

Mr.  Hutchinson,  in  his  able  work,  also  discusses  this  subject,  and 
states  the  difficulties,  even  under  the  old  practicci  of  determining  the 
proper  form  of  action  to  be  brought,  and,  when  brought,  whether  it  be 
one  or  the  other  of  the  two  forms  allowable^  He  says  that  until  Dale 
V.  Hall,  1  Wils.  281,  the  form  of  action  was  ex  delicto,  and  that  case 
decided  that,  even  where  it  is  on  the  contract,  the  declaration  is  the 
same  in  effect  as  if  it  had  been  upon  the  custom.  Hutch.  Carr.  §  737 
et  seq.    He  calls  attention  to  the  perplexities  formerly  existing  in 
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distingQishing  one  form  of  action  from  the  other,  and  says :  "The  dec- 
larations of  the  two  kinds  of  actions,  according  to  approved  formu- 
las, were  so  nearly  alike,  that  in  many  cases  the  astutest  judges 
became  perplexed  in  their  efforts  to  find  out  to  which  class,  the  decla- 
ration belonged."     Id.  §  744  et  seq. 

In  the  case  already  cited  from  the  supreme  court,  Mr.  Justice 
Daniel,  in  his  dissenting  opinion,  considers  more  at  large  than  does 
the  opinion  of  the  court,  the  distinctions  between  the  action  against 
a  carrier  ex  delicto  and  ex  contractu.  So  do  the  concurring  Justices 
CATAONand  Woodbuby,  and  the  general  result  of  that  very  instructive 
case  on  this  subject  is  that,  notwithstanding  there  was  in  that  case, 
yet,  in  a  large  sense,  a  suit  founded  upon  a  special  contract  of  car- 
riage, in  the  very  nature  of  the  action  it  was  such  that,  essentially, 
whatever  its  form,  it  was  "* founded' in  torty''  and  would,  therefore,  sup- 
port the  jurisdiction  of  the  admiralty.  The  majority  opinion  thought 
the  jurisdiction  existed  even  if  "founded  on  the  contract,"  but  the  two 
concurring  justices  above  named  preferred  to  rest  it  on  the  founda- 
tion of  tort.  New  Jersey  Nav.  Go.  v.  Merchants*  Bank,  6  How.  344, 
394,  410,  427.  I  forbear  to  quote  much  of  these  opinions  that  would 
be  applicable  here,  and  refer  to  another  case  where  the  same  rules 
of  discrimination  there  adopted  were  applied  in  testing  the  form  of 
action,  but  with  an  inverse  result. 

In  Bryant  v.  Herbert^  3  C.  P.  Div.  189,  the  question,  was  whether 
the  action  of  detinue  is  **founded  on  contract"  or  "founded  on  tort," 
and  as  one  ground  of  the  judgment  it  was  held  that  although  in  form 
the  action  is  one  for  a  wrong  done,  in  theory  it  is  founded  on  a  con- 
tract, and  not  on  a  wrong  independently  of  (contract.  These  two 
cases  establish  that  in  solving  a  question  like  this  we  are  to  look  to 
the  requisite  nature  of  the  remedy  the  plaintiff  is  entitled  to  on  the  facta 
he  states,  rather  than  any  form  his  declaration  may  assume,  though, 
of  course,  we  cannot  wholly  disregard  the  form  of  the  declaration. 

Now,  if  this  matter  was  before  one  of  so  much  difficulty,  there  has 
been  only  an  increase  of  it  since  our  statutes  abolished  all  forms  of 
action.  Like  the  distinctions  between  law  and  equity,  it  may  be 
doubtful  if  it  is  possible  to  wholly  obliterate  those  between  contract 
and  tort,  they  do  so  inhere  in  the  very  bone  and  flesh  of  our  law;  and 
certainly  the  legislators  have  not  always  furnished  us  with  a  legisla- 
tive substitute  for  those  which  they  have  destroyed,  nor  yet  have 
they  destroyed  the  whole,  as  this  case  well  illustnites.  Perhaps  ours 
did  not  think,  when  they  required  profert  of  any  instrument  of  writ- 
ing upon  which  '*the  action  is  founded,"  how  the  statute  abolishing 
all  forms  of  action  had  removed  the  surest  guide  we  had, — ^the  indicia 
of  the  common-law  forms,  namely, — to  discover  whether  a  plaintiff, 
when  he  brings  his  suit,  elects  to  bring  it  on  the  bill  of  lading,  or  on 
''the  custom  of  the  realm;"  for,  after  all,  in  a  case  like  this,  we  are 
searching  for  that  election,  pure  and  simple,  and  nothing  else.  Per- 
haps in  some  cases  the  pleader  does  not  know  or  care,  and  in  fact 
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makes  no  election  whatever,  since  he  may  do  either,  or  both,  or  neither, 
under  oat  Code.     Thus : 

''Whenever  the  facts  of  the  case  entitle  the  plaintiff  to  sue  for  a  breach  of 
contract,  or,  at  his  election,  for  the  wrong  and  injury,  he  may  join  statements 
of  his  cause  of  action  in  both  forms,  or  either."  And  "all  wrongs  and  injur- 
ies to  the  property  and  person  in  which  money  only  is  demanded  as  damages 
may  be  redressed  by  an  action  on  the  facta  of  the  case.'*  Tenn.  Code,  §§  2747» 
2748,  2884,  2894,  2896. 

Besides,  the  Code  gives  us  a  form  of  declaration  "against  a  common 
carrier,"  as  follows: 

"The  plaintiff  sues  the  defendant  for dollars  as  damages  for  the  f^I« 

nre  to  deliver  certain  goods  in  good  condition,  viz.,  [describing  them,  J  received 
by  him  as  a  common  carrier,  to  be  delivered  to  the  plaintiff  at ,  for  a  re- 
ward, which  he  delivered  damaged."  Tenn.  Code,  g  2939,  Ko.  18;  Caruth. 
Hist.  Suit,  146. 

The  plaintiff  here  does  not  use  this  form,  which  makes  no  prefer^ 
of  any  bill  of  lading,  or  refers  to  any  contract,  but  sues  on  ''the  facte 
of  the  case.'*  How  is  it  possible  under  this  legislation  for  the  '^astut- 
est  judges"  to  tell  whether  the  action  is  on  the  contract  or  the  wrong; 
or,  rather,  whether  the  pleader  uses  the  one  or  the  other,  or  both,  in 
his  wholly  informal  coant  "on  the  facts  ? ''  It  is  not,  and  the  best 
that  can  be  done  is  to  take  the  plaintiff's  word  for  it ;  and  when  his 
counsel  says  in  his  argument  and  brief  that  he  sues  in  tort,  to  hold 
him  to  that  form  of  action  and  its  consequences.  Fortunately,  how- 
ever, we  are  not  left  wholly  to  this  solution  of  the  difficulty.  It  has 
been  decided  that  the  averment  of  a  promise  does  not  make  the  dec- 
laration one  in  contract,  nor  the  use  of  the  words  "agreed,"  "under- 
took," or  "promised."  Hutch.  Carr.  744;  Smith  v.  Seward^  8  Pa.  St. 
842;  Corhctt  v.  PacUngton,  6  Barn.  <fc  C.  (18  E.  0.  L.)  268.  These 
cases  say  the  averment  must  be  one  of  a  promise,  and  a  consideration 
for  it,  to  make  it  a  count  on  contract;  but  there  may  be  an  aver- 
ment of  a  consideration  or  compensation  for  assuming  the  duty  im- 
posed by  law,  or  a  consideration  connected  with  a  contract  pleaded 
only  as  an  inducement.  All  the  cases  show  this,  unless  the  consider- 
ation averred  is  for  a  promise  to  do  something  beyond  the  common- 
law  duty,  as  was  the  fact  in  the  case  last  cited. 

Here  there  is  no  averment  of  a  contract  beyond  the  common-iaw 
duty  as  contained  in  the  bill  of  lading  or  consideration  for  such  a 
promise.  They  have  also  abolished  forms  of  action  in  England,  and 
have  a  statute  analogous  to  this,  giving  costs  only  on  certain  con- 
ditions when  the  action  is  "founded  on  contract,"  and  only  on  certain 
other  conditions  when  it  is  "founded  in  tort."  In  a  series  of  cases 
under  that  statute  the  question  whether  in  a  given  declaration  the 
plaintiff  has  elected  to  sue  on  contract  or  tort  has  been  gone  over, 
with  some  conflict  of  opinion.  While  they  leave  the  matter  still  in 
doubt,  and  evidently,  as  Mr.  Schouler  says,  indicate  a  desire  to  nar- 
row the  plaintiff's  election,  if  possible,  they  come  at  last  to  the  rule 
already  indicated  in  the  decision  I  have  cit^  from  the  supreme  court 
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of  the  United  States  in  determinkig  the  admiralty  jorisdiction,  and 
suggested  by  Mr.  Hutchinson,  that  the  innate  and  habitual  form  of 
action  on  the  ordinary  contract  for  carriage,  for  a  breach  of  the  duty  to 
keep  the  goods  safely  without  loss  by  negligence,  is  ''founded  in  tort," 
and  the  declaration  will  be  so  construed  unless  the  special  features 
of  the  case  show  it  to  have  been  "founded  in  contract."  Schouler, 
Bailm.  558,  note  1;  Hutch.  Carr.  §§  747,  748,  749;  Tattan  v.  Great 
Western  R.Co.2  El.  &  El.  (105  E.  C.  L.)  844;  Baylis  v.  lAntott,  8 
C.  P.  345;  Pontifez  v.  Midland  R.  Co.  3  Q.  B.  Div.  23;  Fleming 
V.  Manchester,  etc.  Rj.  Co.  4  Q.  B.  Div.  81;  Bryant  v.  Herbert, 
3C.  P.  Div.  189;  Foulkes  v.  Metropolitan  Ry.  Co.  4  0.  P.  Div.  267, 
278;  2  Chit.  PI.  651,  667;  Oliv.  Prec.  371. 

Examined  in  the  light  of  these  authorities,  this  declaration  must  be 
taken  to  have  expressed  the  election  of  the  plaintiff  to  bring  an  ac- 
tion "founded  in  tort,"  and  therefore  not  to  be  an  "action  founded" 
upon  the  bill  of  lading.  Because  (1)  it  is  a  joint  action  against  the 
demurrant,  and  other  defendants  who  are  not  alleged  to  have  joined 
in  the  bill  of  lading.  (2)  The  plaintiff  does  not  make  profert  of  the 
bill  of  lading;  and,  if  this  should  seem  to  beg  the  question, it  should 
be  remembered  that  our  inquiry  is  a  peculiar  one  in  this  connection, 
being  limited  to  determining  whether  the  plaintiff  has,  in  fact,  elected 
to  sue  in  tort,  or  on  the  contract  contained  in  the  instrument;  there- 
fore, we  may  look  to  this  want  of  profert  as  a  circumstance  to  show 
his  state  of  mind.  Hutch.  Carr.  §  749,  last  clause.  (3)  The  count 
seems  to  aver  an  agreement  not  alleged  to  be  in  writing, — ^whether 
as  an  inducement  or  otherwise  is  immaterial,  since  it  is  not  within 
the  statute  requiring  profert, — disconnected  with  the  bill  of  lading. 
Carroway  v.  Anderson,  1  Humph.  61.  (4)  The  allegations  about  the 
bill  of  lading  seem  to  be  made  by  way  of  inducement  to  the  general 
cause  of  action,  and  not  as  to  the  foundation  of  it.  (5)  The  breaches 
alleged  seem  to  be  of  a  joint  "agreement,"  other  than  that  of  the  de- 
murrant by  the  bill  of  lading.  (6)  Naturally,  the  action  would  be  in 
tort  rather  than  contract.     Hutch.  Carr.  §§747,  748. 

Moreover,  the  plaintiff,  by  resisting  this  demurrer,  and  not  amend- 
ing to  offer  profert,  as  it  might  at  will,  indicates  an  election  to  pro- 
ceed in  tort,  and  not  upon  the  bill  of  lading.  Inferentially,  this  count 
"on  the  facts"  was  drawn  with  that  intent;  but  if  it  was  not  so  drawn, 
in  fact,  I  know  of  no  rule  of  law,  presented  as  this  question  is  here 
presented,  and  within  the  narrow  limits  prescribed  by  the  inquiry  we 
are  making,  why  the  plaintiff  might  not  now  or  at  the  trial  elect  to 
proceed  in  tort.  If  it  had  sued  in  contract  and  made  profert,  it 
might  amend  and  proceed  in  tort;  and  why  may  it  not  so  treat  an 
Ambiguous  declaration,  if  this  be  of  that  character  ? 

Demurrer  overruled. 
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Barney  v.  Chapman. 

{Circuit  Court,  N.  D.  lUinais.    October,  1884.) 

PRACTicaB— Ca.  Sa.— Emsbzzlehbnt— III.  Ribt.  St.  Ch.  77,  H  5,  62— AjOTION  Ex 
Contractu. 

Where  a  plaintiff  waives  the  tort  and  sues  by  action  in  form  ex  contractu  to 
recover  money  wrongfully  converted  to  his  own  use  by  defendant,  and  the  rec- 
ord shows  that  a  tort  has  been  actually  committed,  he  is  entitled,  under  the 
Illinois  statute,  to  a  ca.  sa.  or  execution  against  the  body  of  defendant,  notwith- 
standing the  form  of  action  adopted. 

Motion  to  Quash  ca.  sa. 

E.  F.  Bull,  for  plaintiff. 

C.  Bentley,  for  defendant. 

BLonaETT,  J.  This  is  a  motion  to  quash  a  ca.  sa.  issued  against 
the  defendant,  and  by  which  he  is  now  under  arrest,  in  custody  of 
the  marshal  of  this  district.  This  ca,  sa.  is  issued  on  a  judgment 
rendered  March  27,  1880,  for  $14,000  and  costs.  The  motion  is 
predicated  upon  the  ground  that  no  execution  was  issued  upon  this 
judgment  against  the  property  of  the  defendant  prior  to  the  issue  of 
the  ca,  sa.,  and  no  demand  was  made  that  he  surrender  his  property 
in  satisfaction  of  the  judgment,  and  also  that  no  affidavit  of  the  issu- 
ing of  the  execution  and  the  demand  for  the  surrender  of  property 
under  it,  and  charging  defendant  with  fraud  in  withholding  or  con- 
cealing his  property,  was  made  prior  to  the  issue  of  the  ca.  sa.  The 
plaintiff,  in  answer  to  the  motion,  says  the  record  shows  this  was 
not  such  a  case  as  required  the  preliminary  issue  of  an  execution  or 
the  filing  of  an  affidavit  before  a  ca.  sa.  could  issue,  and  that,  there- 
fore, the  affidavit,  which  was  in  fact  filed  before  the  issue  of  the  ca. 
sa.,  but  did  not  show  the  issue  of  an  execution  and  demand  for  sur- 
render of  property  under  it,  was  entirely  unnecessary,  and  that  the 
plaintiff  had  a  right  to  the  ca.  sa.  in  the  first  instance.  Section  5,  e. 
77,  Kev.  St.,  reads  as  follows: 

''^o  execution  shall  issue  against  the  body  of  a  defendant  except  when  a 
judgment  shall  have  been  obtained  for  a  tort  committed  by  such  defendant, 
or  unless  the  defendant  shall  have  been  held  to  bail  upon  a  writ  of  capias  ad 
satUfaciendum,  as  provided  by  law,  or  he  shall  refuse  to  deliver  ud  his  es- 
tate for  the  benefit  of  his  creditors. " 

The  fair  construction  of  this  section,  I  think,  is  this:  There  ar<» 
three  oases  made  in  which  a  ca.  sa.  or  execution  against  the  hodj 
may  issue:  First,  where  the  judgment  is  rendered  for  a  tort  com- 
mitted by  the  defendant;  second,  where  the  defendant  shall  have 
been  held  to  bail  on  a  capias  ad  respondendum;  and,  third,  where  he 
shall  have  refused  to  deliver  up  his  estate  for  the  benefit  of  his  cred- 
itors. And  section  62  of  the  same  chapter  provides  specifically  for 
the  last  case,  where  an  execution  shall  have  been  issued  on  a  judg- 
ment and  demand  made  for  the  surrender  of  the  property  of  the  de- 
fendant on  execution,  and  a  refusal  when  an  affidavit  shall  be  filed 
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setting  forth  these  facts,  and  also  that  the  defendant  has  property 
with  which  to  satisfy  the  execution  which  he  nnjustly  refuses  to  snr- 
render,  or  has  conveyed  or  concealed  the  same  with  intent  to  defraud 
his  creditors,  etc.  Then  a  ca,  sa.  may  issue  upon  an  order  of  the  judge 
of  the  court  in  which  the  judgment  was  rendered;  that  is,  fact?  show- 
ing fraud  must  be  set  out  in  the  affidavit  to  the  satisfaction  of  the 
judge  or  other  officer  whose  duty  it  is  to  order  a  ca.  sa.  in  a  proper 
case  made  out.  The  cause  of  action  shown  by  the  record  in  this 
case  is,  briefly,  that  defendant  was  an  agent  of  the  United  States  Ex- 
press Company  at  La  Salle,  in  this  state,  and  that,  as  such  agent,  a 
package  containing  $14,000  came  into  his  hands  to  be  delivered  to 
the  Mathesen  &  Ziegler  Zinc  Company,  at  that  place,  and  that  instead 
of  so  delivering  said  money  to  the  consignee,  defendant  converted  the 
same  to  his  own  use.  The  declaration  contains  two  counts  somewhat 
varying  the  allegations,  but  the  substance  of  the  declaration  was  as 
I  have  stated. 

The  action  is  in  form  ex  contractu.  The  plea  was  the  general  is- 
sue, upon  which  issue  was  joined,  and  upon  trial  before  a  jury  a  ver- 
dict was  found  in  favor  of  the  plaintiff.  We  may  therefore  say  that 
the  defendant  stands  upon  the  records  of  the  case  as  convicted  of  the 
charge  of  having  converted  plaintiff's  money  to  his  own  use.  The 
issue  so  made  has  been  tried  by  a  jury,  defendant  found  guilty,  and 
judgment  rendered.  While  the  action  is  in  form  ex  contractu,  the 
gravamen  and  gist  of  the  action  is  a  tort  clearly  set  out  by  the  aver- 
ments in  the  declaration,  and  the  only  question  is  whether  the  plain- 
tiff has  waived  the  right  of  proceeding  in  the  first  instance  against 
the  body  of  the  defendant  by  having  brought  this  action  in  form  ex 
contractu.  In  a  case  such  as  is  made  by  this  declaration,  the  right 
to  sue  in  form  ex  contractu  arises  from  the  principle  that  the  law  will 
presume  a  promise  by  the  defendant  to  pay  to  the  plaintiff  any 
money  he  may  have,  belonging  to  the  plaintiff,  which  he  ought  not  in 
conscience  to  retain ;  but  the  allegation  of  a  promise  to  pay  by  the 
defendant  is  a  pure  fiction ;  the  right  of  action  arises  from  the  tort 
stated,  and  not  from  the  promise  averred.  The  language  of  the  stat- 
ute is :  "No  execution  shall  issue  against  the  body  of  the  defendant 
except  when  the  judgment  shall  have  been  obtained  for  a  tort  com- 
mitted by  such  defend&nt."  It  does  not  say  the  plaintiff  must  nec- 
essarily pursue  the  form  of  an  ex  delicto  action  in  order  to  entitle 
him  to  an  execution  against  the  body  of  the  defendant,  if  it  appears 
on  the  record,  and  has  been  adjudged  against  him,  that  the  real  right 
of  action  was  for  a  tort  committed  by  the  defendant. 

It  seems  to  me  that  the  record  in  this  case  shows  the  judgment  to 
have  been  rendered  for  a  tort  committed  by  the  defendant,  and  that 
no  issue  of  execution  and  demand  of  property  thereon,  and  affidavit 
showing  fraud,  were  necessary  as  conditions  precedent  to  the  issue  of 
the  ca.  ea.  The  court  can  see,  from  an  inspection  of  the  record,  that 
a  wrong  has  been  committed,  that  an  embezzlement  has  been  perpe- 
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trated,  that  entitled  the  plaintiff  to  the  remedies  in  ease  of  tort.  It 
seems  to  me,  therefore,  that  plaintiff  having  brought  his  sait  in  form 
ex  contractu,  does  not  deprive  him  of  the  process  on  his  judgment 
which  the  law  says  he  is  entitled  to  for  a  tort  committed  by  the  de* 
fendant. 

The  motion  to  quash  is  overruled. 


Thb  Citizenship  of  a  Persok  Born  in  thb  XJnitbd  Btatbs  07 
Chinese  Parents. 

In  re  Look  Tin  Sing,  on  Habeas  Corpui. 
(Oireuit  Oourt,  D.  California.    September  29, 1884.) 

L  OrrizBNSHip  of  Persons  Born  in  the  United  States  of  Chinesb  Parents. 
A  person  born  within  the  United  States,  of  Ohinese  parents  residing  therein, 
and  not  engaged  in  any  diplomatic  or  official  capacity  under  the  emperor  of 
China,  is  a  citizen  of  the  United  States. 

2.  Construction  of  Words  "Subject  to  Jurisdiction  Thereof,"  in  First 
Clause  of  Section  1  of  the  Fourteenth  Amendment  to  the  Constitu- 
tion. 

Persons  are  subject  to  the  jurisdiction  of  the  United  States  who  are  within 
their  dominions  and  under  the  protection  of  their  laws,  with  the  consequent 
obligation  to  ober  them  when  obedience  can  be  rendered ;  but  only  those  who 
are  thus  subject  by  their  birth  or  naturalization  are  within  the  terms  of  the 
amendment.  The  jurisdiction  over  these  latter  must,  at  the  time,  be  both  act- 
ual and  exclusive.  Persons  Excepted  from  citizenship,  notwithstanding  their 
birth  or  naturalization  in  the  United  States. 

8.  Origin  of  the  Clause  in  thb  Amendment  Dbclardtci  who  are  OmzaNs 
OF  the  United  States. 

Previous  to  this  amendment  the  general  doctrine,  except  as  applied  to  Afri- 
cans brought  here  and  sold  as  slaves,  and  their  descendants,  was  that  birth 
within  the  dominions  and  jurisdiction  of  the  United  States  of  itself  created  cit- 
izenship. The  amendment  was  adopted  as  an  authoritative  declaration  of  this 
doctrine  as  to  the  white  race,  and  also  to  do  away  with  the  exception  as  to  Af- 
ricans and  their  descendants. 

i.  The  Restriction  Acts  not  Appltoarlb  to  CmzENS. 

The  acts  of  congress  of  1882  and  1884,  restricting  the  immigration  of  Chinese 
laborera  to  the  United  States,  are  not  applicable  to  citizens  of  the  United  States, 
though  of  Chinese  parentage.  No  citizen  can  be  ezcluded  from  the  United 
States  except  in  punishment  for  crime. 

On  Haheas  Corpus. 

T.  D.  Riordan  and  William  M.  Stewart,  for  petitioner. 

S.  O.  Hilborn,  U.  S.  Atty.,  CarroU  Cook,  Asst.  U.  S.  Atty.,  and  John 
N.  Pomeroy,  for  the  United  States. 

Before  Field,  Justice,  and  Sawyer  and  Sarin,  JJ.* 

Field,  Justice.  The  petitioner  belongs  to  the  Chinese  race,  but  he 
was  born  in  Mendocino,  in  the  state  of  California,  in  1870.     In  1879 

1  Judge  Hoffman  did  not  sit  on  the  hearing  of  this  case,  but  he  was  on  the  bench 
When  the.opinion  was  delivered,  and  concurred  in  the  views  expressed. 
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he  went  to  China,  and  returned  to  the  port  of  Ban  Francisco  daring 
the  present  month,  (September,  1884,)  and  now  seeks  to  land,  claim- 
ing the  right  to  do  so  as  a  natural-born  citizen  of  the  United  States. 
It  is  admitted  by  an  agreed  statement  of  facts  that  his  parents  are 
now  residing  in  Mendocino,  in  California,  and  have  resided  there  for 
the  last  20  years;  that  they  are  of  the  Chinese  race,  and  have  always 
been  subjects  of  the  emperor  of  China;  that  his  father  sent  the  peti- 
tioner to  China,  but  with  the  intention  that  he  should  return  to  this 
country;  that  the  father  is  a  merchaut  at  Mendocino,  and  is  not  here 
in  any  diplomatic  or  other  oiSicial  capacity  under  the  emperor  of 
China.  The  petitioner  is  without  any  certificate  under  the  act  of 
1882  or  of  1884,  and  the  district  attorney  of  the  United  States,  in- 
tervening for  the  government,  objects  to  his  landing  for  the  want  of 
sucn  certificate. 

The  first  section  of  the  fourteenth  amendment  to  the  constitution 
declares  that  ''all  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside."  This  language  would 
seem  to  be  sufficiently  broad  to  cover  the  case  of  the  petitioner.  He 
is  a  person  born  in  the  United  States.  Any  doubt  on  the  subject,  if 
there  can  be  any,  must  arise  out  of  the  words  ''sribject  to  the  jurisdic- 
tion thereof,*'  They  alone  are  subject  to  the  jurisdiction  of  the  United 
States  who  are  within  their  dominions  and  under  the  protection  of 
their  laws,  and  with  the  consequent  obligation  to  obey  them  when 
obedience  can  be  rendered;  and  only  those  thus  subject  by  their  birth 
or  naturalization  are  within  the  terms  of  the  amendment.  The  ju- 
risdiction over  these  latter  must,  at  the  time,  be  both  actual  and  ex- 
clusive. The  words  mentioned  except  from  citizenship  children  bom 
in  the  United  States  of  persons  engaged  in  the  diplomatic  service  of 
foreign  governments,  such  as  ministers  and  ambassadors,  whose  res- 
idence, by  a  fiction  of  public  law,  is  regarded  as  part  of  their  own 
country.  This  ex-territoriality  of  their  residence  secures  to  their 
children  bom  here  all  the  rights  and  privileges  which  would  inure  to 
them  had  they  been  born  in  the  country  of  their  parents.  Persons 
born  on  a  public  vessel  of  a  foreign  country,  while  within  the  wa« 
ters  of  the  United  States,  and  consequently  within  their  territorial 
jurisdiction,  are  also  excepted.  They  are  considered  as  bom  in  the 
country  to  which  the  vessel  belongs.  In  the  sense  of  public  law,  they 
are  not  born  within  the  jurisdiction  of  the  United  States.  The  lan- 
guage used  has  also  a  more  extended  purpose.  It  was  designed  to 
except  from  citizenship  persons  who,  though  born  or  naturalized  in 
the  United  States,  have  renounced  their  allegiance  to  our  govern- 
ment, and  thus  dissolved  their  political  connection  with  the  country. 
The  United  States  recognize  the  right  of  every  one  to  expatriate  him- 
self and  choose  another  country.  This  right  would  seem  to  follow 
from  the  greater  right  proclaimed  to  the  world  in  the  memorable  doc- 
ument in  which  the  American  colonies  declared  their  independence 
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and  separation  from  the  British  crown,  as  belonging  to  every  human 
being, — God-given  and  inalienable, — the  right  to  pursue  his  own  hap- 
piness. The  English  doctrine  of  perpetual  and  unchangeable  alle- 
giance to  the  government  of  one's  birth,  attending  the  subject  wher- 
ever he  goes,  has  never  taken  root  in  this  country,  although  there  are 
judicial  dicta  that  a  citizen  cannot  renounce  his  allegiance  to  the 
United  States  without  the  permission  of  the  government  under  regu- 
lations prescribed  by  law;  and  this  would  seem  to  have  been  the  opin- 
ion of  Chancellor  Kent  when  he  published  his  Commentaries.  But 
a  different  doctrine  prevails  now.  The  naturalization  laws  have  al- 
ways proceeded  upon  the  theory  that  any  one  can  change  his  home 
and  allegiance  without  the  consent  of  his  government;  and  we  adopt 
as  citizens  those  belonging  to  our  race  who,  coming  from  other  lands, 
manifest  attachment  to  our  institutions,  and  desire  to  be  incorporated 
with  us.  So  profoundly  convinced  are  we  of  the  right  of  these  im- 
migrants from  other  countries  to  change  their  residence  and  alle- 
giance, that,  as  soon  as  they  are  naturalized,  they  are  deemed  enti- 
tled with  the  native-born  to  all  the  protection  which  the  government 
can  extend  to  them,  wherever  they  may  be,  at  home  or  abroad.  And 
the  same  right  which  we  accord  to  them  to  become  citizens  here,  is 
accorded  to  them  as  well  as  to  the  native-born,  to  transfer  their  al- 
legiance from  our  government  to  that  of  other  states. 

In  ian  opinion  of  Atty.  Gen.  Black,  in  the  case  of  a  native  Bava- 
rian, who  came  to  this  country,  and,  after  being  naturalized,  returned 
to  Bavaria,  and  desired  to  resume  his  status  as  a  Bavarian,  this  doc- 
trine is  maintained.  "There  is,"  he  says,  "no  statute  or  other  law  of 
the  United  States  which  prevents  either  a  native  or  naturalized  citi- 
zen from  severing  his  political  connection  with  this  government,  if  he 
sees  proper  to  do  so  in  time  of  peace,  and  for  a  purpose  not  directly 
injurious  to  the  interests  of  the  country.  There  is  no  mode  of  re- 
nunciation prescribed.  In  my  opinion,  if  he  emigrates,  carries  his 
family  and  effects  with  him,  manifests  a  plain  intention  not  to  re- 
turn, takes  up  his  permanent  residence  abroad,  and  assumes  the 
obligation  of  a  subject  to  a  foreign  government,  this  would  imply  a 
dissolution  of  his  previous  relations  with  the  United  States,  and  I 
do  not  think  we  could  or  would  afterwards  claim  from  him  any  of  the 
duties  of  a  citizen.*'  9  Op.  Attys.  Gen.  62.  .The  doctrine  thus  stated 
has  long  been  received  in  the  United  States  as  a  settled  rule  of  pub- 
lic law;  and  in  the  treaty  of  1868,  between  China  and  this  country, 
the  right  of  man  to  change  his  home  and  allegiance  is  recognized  as 
"inherent  and  inalienable."  16  St.  p.  740,  art.  5.  And  in  the  re- 
cital of  an  act  of  congress,  passed  nearly  at  the  same  time  with  the 
signing  of  the  treaty,  this  right  is  assumed  to  be  "a  natural  and  in- 
herent right  of  all  people,  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty,  and  the  pursuit  of  happiness;"  and  in  the  body  of  the 
act,  "any  declaration,  instruction,  opinion,  order,  or  decision  of  any 
officers  of  this  government  which  denies,  restricts,  impairs,  or  ques- 
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tions  tbo  right  of  expatriation**  is  declared  to  be  ^inoonBietent  with 
the  fundamental  principles"  of  our  government.  18  St.  223;  Bey. 
St.  §  1999.^  So,  therefore,  if  persons  bom  or  naturalized  in  the 
United  States  have  removed  from  the  country,  and  renounced,  in  any 
of  the  ordinary  modes  of  renunciation,  their  citizenship,  they  thence* 
forth  cease  to  be  subject  to  the  jurisdiction  of  the  United  States.* 
With  this  explanation  of  the  meaning  of  the  words  in  the  fourteenth 
amendment,  "sabject  to  the  jurisdiction  thereof,"  it  is  evident  that 
they  do  not  exclude  the  petitioner  from  being  a  citizen.  He  is  not 
within  any  of  the  classes  of  persons  excepted  from  citizenship,  and 

iThe  treaty  was  signed  on  the  twenty-eighth  of  July,  1888.  The  fonowing  act 
of  congress  was  approved  the  twenty-seventh  of  the  same  month: 

Chaptbr  CGXLIX.— ^n  Act  Oancerning  the  BighU  itf  American  (XUum  in  Ftfrmgn 

States, 

Whereas,  the  right  of  expatriation  is  a  natural  and  inherent  right  of  aU  people, 
indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty,  and  the  pursuit  of  hap- 
piness ;  and  whereas,  in  the  recognition  of  this  principle  this  government  has  freely 
received  emigrants  from  all  nations  and  invested  them  with  the  rights  of  citizen* 
ship;  aod  whereas,  it  is  claimed  that  such  American  citizens,  with  their  descend- 
ants, are  subjects  of  foreign  states,  owing  allegiance  to  the  governments  thereof; 
and  whereas,  it  is  necessary,  to  the  maintenance  of  public  peace,  that  this  claim  of 
foreign  allegiance  should  be  promptly  and  finally  disavowed ;  therefore, — 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United  States  of 
America,  in  congress  assembled,  that  any  declaration,  instruction,  opinion,  order, 
or  decision  of  aoy  officers  of  this  government  which  denies,  restricts,  impairs,  or 
questions  the  right  of  expatriation  is  hereby  declared  inconsistent  with  the  funda- 
mental principles  of  this  government. 

Bee.  2.  And  be  it  further  enacted,  that  all  naturalized  citizens  of  the  United 
States,  while  in  foreign  states,  shall  be  entitled  to,  and  shall  receive  from  this  gov- 
ernment, the  same  protection  of  persons  and  property  that  is  accorded  to  native- 
born  citizens  in  like  situations  and  circumstances. 

Sec.  3.  And  be  it  further  enacted,  that  whenever  it  shall  be  made  known  to  the 

E resident  that  any  citizen  of  the  United  States  has  been  unjustly  deprived  of  his 
berty  by  or  under  the  authority  of  anv  foreign  government,  it  shall  be  the  duty 
of  the  president  forthwith  to  demand  of  that  government  the  reasons  for  such  Im- 
prisonment, and  if  it  appears  to  be  wrongful,  and  in  violation  of  the  rights  of 
American  citizenship,  the  president  shall  forthwith  demand  the  release  of  such  cit- 
izen, and  if  the  release  so  demanded  is  unreasonably  delayed  or  refused,  it  shall  be 
the  dut^  of  the  president  to  use  such  means,  not  amounting  to  acts  of  war,  as  he 
may  thmk  necessary  and  proper  to  obtain  or  effectuate  such  release,  and  all  the 
facts  and  pt-oceedings  relative  thereto  shall,  as  soon  as  practicable,  be  communi- 
cated by  the  president  to  congress. 
Approved  July  27,  1868. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes,  in  sections 
1999,  2000,  and  2001. 

s  Many  other  cases  might  be  mentioned  where  persons  would  not  be  citizens,  though 
born  in  the  country.  Thus,  as  Kent  says :  '<  If  a  portion  of  the  country  be  taken 
and  held  by  conquest  in  war,  the  conqueror  acquires  the  rights  of  the  conquered  as 
to  its  dominion  and  government,  and  children  bom  in  the  armies  of  a  state  while 
abroad  and  occupying  a  foreign  country  are  deemed  to  be  bom  in  the  allegiance  of 
the  sovereign  to  whom  the  army  belongs.*'  2  Comm.  42.  By  allegiance,  as  thus 
used,  is  meant  th«  duty  of  obedience  to  the  government  or  sovereign  under  which 
the  children  live  for  the  protection  they  receive.  But  while  they  are  in  their  in- 
fancy they  cannot,  of  course,  perform  that  duty,  and  its  performance  must  neces- 
sarily be  respited  until  they  arrive  at  the  years  of  discretion  and  responsibility. 
They  then  owe  obedience,  not  only  for  the  protection  then  enjoyed,  but,  as  observed 
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the  jarisdiction  of  the  United  States  over  him  at  the  time  of  his  birth 
was  exclasive  of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amendment  not 
merely  as  an  anthoritative  declaration  of  the  generally  recognized  law 
of  the  country^  so  far  as  the  white  race  is  ooncemedy  but  also  to  over- 
rule the  doctrine  of  the  Dred  Scott  Case,  affirming  that  persons  of  the 
African  race  brought  to  this  country  and  sold  as  slaves,  and  their  de- 
scendants,  were  not  citizens  of  the  United  States,  nor  capable  of  be- 
coming such.  19  How.  393.  The  clause  changed  the  entire  status  of 
these  people.  It  lifted  them  from  their  condition  of  mere  freedmen, 
and  conferred  upon  them,  equally  with  all  other  native-bom,  the  rights 
of  citizenship.  When  it  was  adopted,  the  naturalization  laws  of  the 
United  States  excluded  colored  persons  from  becoming  citizens,  and 
the  freedmen  and  their  descendants,  not  being  aliens,  were  without 
the  purview  of  those  laws.  So  the  inability  of  persons  to  become  cit- 
izens under  those  laws  in  no  respect  impairs  the  effect  of  their  birth, 
or  of  the  birth  of  their  children,  upon  the  status  of  either  as  citizens 
under  the  amendment  in  question. 

Independently  of  the  constitutional  provision,  it  has  always  been  the 
doctrine  of  this  country,  except  as  applied  to  Africans  brought  here 
and  sold  as  slaves,  and  their  descendants,  that  birth  within  the  domin-* 
ions  ai^d  jurisdiction  of  the  United  States  of  itself  creates  citizenship. 
This  subject  was  elaborately  considered  by  Assistant  Vice-chancellor 
Sandfobd  in  Lynch  v.  Clarke,  found  in  the  first  volume  of  his  re- 
ports. [1  Sandf.  583.]  In  that  case  one  Julia  Lynch,  born  in  New 
York  in  1819,  of  alien  parents,  during  their  temporary  sojourn  in  that 
city,  returned  with  them  the  same  year  to  their  native  country,  and 
always  resided  there  afterwards.  It  was  held  that  she  was  a  citizen 
of  the  United  States.  After  an  exhaustive  examination  of  the  law, 
the  vice-chancellor  said  that  he  entertained  no  doubt  that  every  per- 
son bom  within  the  dominions  and  allegiance  of  the  United  States, 
whatever  the  situation  of  his  parents,  was  a  natural-bom  citizen; 
and  added  that  this  was  the  general  understanding  of  the  legal  pro- 
fession,  and  the  universal  impression  of  the  public  mind.  In  illus- 
tration of  this  general  understanding  he  mentions  the  fact  that 
when  at  an  election  an  inquiry  is  made  whether  the  person  offering 
to  vote  is  a  citizen  or  an  alien,  if  he  answers  that  he  is  a  native  of 
this  country  the  answer  is  received  as  conclusive  that  he  is  a  citizen; 


bv  Judge  WiLSOir,  for  that  which  they  have  receired  from  their  birth.  1  Wils. 
Works,  SIS.  By  being  bora  within  the  allegiance  of  a  goyernment  is  only  meant 
being  born  within  the  protection  of  its  laws,  with  a  consequent  obligation  to  obey 


them  when  obedience  can  be  rendered.  8o,  also,  as  to  members  of  the  Indian  tribes 
within  the  limits  of  the  United  Btates.  These  tribes  are  independent  political  com- 
munities, retaining,  in  many  respects,  the  right  of  self-government,  notwithstand- 
ing they  are  under  the  protecting  power  of  the  United  States :  and  a  member  thereof, 
though  born  in  the  country,  is  not,  by  his  birth,  a  citizen  of  the  United  States,  un- 
der the  fourteenth  amendment.  He  is  not  born  under  their  actual  and  exclusive 
Jurisdiction,  which  the  amendment  contemplates.  McKay  y.  OamipbeU,  2  Sawy.  118 : 
U.  8.  V.  Osborne,  6  Sawy.  406;   Worcester  v.  Georgia,  6  Pet.  515. 
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that  no  one  inquires  further;  no  one  asks  whether  his  parents  were 
citizens  or  foreigners.  It  is  enough  that  be  was  bom  here,  whatever 
was  the  status  of  his  parents.  He  shows,  also,  that  legislatiye  expo- 
sitions on  the  subject  speak  but  one  language,  and  he  cites  to  that 
effect  not  only  the  laws  of  the  United  States,  but  the  statutes  of  a 
great  number  of  the  states,  and  establishes  conclusively  that  there  is 
on  this  subject  a  concurrence  of  legislative  declaration  with  judicial 
opinion,  and  that  both  accord  with  the  general  understanding  of  the 
profession  and  of  the  public.^ 

Whether  it  be  possible  for  an  alien  who  could  be  naturalized  nn- 
der  our  laws  to  renounce  for  his  children  while  under  the  age  of  ma- 
jority the  right  of  citizenship,  which,  by  those  laws,  he  could  acquire 
for  them,  it  is  unnecessary  to  consider,  as  no  such  question  is  pre- 
sented here.  Nor  is  the  further  question  before  us  whether,  if  he 
cannot  become  a  citizen,  he  can,  by  his  act,  release  any  right  con- 
ferred upon  tliem  by  the  constitution. 

As  to  the  position  of  the  district  attorney,  that  the  restriction  act 
prevents  the  re-entry  of  the  petitioner  into  the  United  States,  even  if 
he  be  a  citizen,  only  a  word  is  necessary.  The  petitioner  is  the  son 
of  a  merchant,  and  not  a  laborer,  within  the  meaning  of  the  act. 
Being  a  citizen,  the  law  could  not  intend  that  he  should  ever  look  to 
the  government  of  a  foreign  country  for  permission  to  return. to  the 
United  States,^  and  no  citizen  can  be  excluded  from  this  country  ex- 

^In  1855  congress  passed  the  following  act,  securing  citizenship  to  children  of 
citizens  of  the  United  States  born  without  their  limits : 

Chaftbr  LXXX. — An  Act  to  Secure  the. Bight  of  Oitkemhip  to  Children  of  Citizens 
of  the  United  States  Bom  out  of  the  Limits  thereof. 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United  States  of 
America,  in  congress  assembled,  that  persons  heretofore  born,  or  hereafter  to  be 
born,  out  of  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers  were,  or 
shall  be,  at  the  time  of  their  birth,  citizens  of  the  United  States,  shall  be  deemed 
and  considered,  and  are  hereby  declared  to  be,  citizens  of  the  United  States:  pro- 
vided, however,  that  the  rights  of  citizenship  shall  not  descend  to  persons  whose 
fathers  never  resided  in  the  United  States. 

Sec.  2.  And  be  it  further  enacted,  that  any  woman  who  might  lawfully  be  nat- 
uralized under  the  existing  laws,  married,  or  who  shall  be  married,  to  a  citizen  of 
the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen. 

Approved  February  10,  1855. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes,  in  sections 
1993  and  1994. 

t 

«Tbe  restriction  act  of  congress  of  July  6, 1884,  amending  the  act  of  May  6, 1882, 
<*  to  execute  certain  treaty  stipulations  relating  to  Chinese,"  provides  that  every 
Chinese  person  other  than  a  laborer  entitled  to  enter  the  United  States,  under  the 
treaty  between  our  government  and  China,  or  under  that  act,  shall  obtain  from 
the  Chinese  government,  or  the  government  of  which  he  is  a  subject,  its  permission 
to  come  within  the  United  States,  authenticated  by  its  certificate,  containing  vari- 
ous particulars  of  himself  and  family  so  as  to  clearly  identify  him ;  and  while  such 
certificate  is  only  prima  facie  evidence  against  our  government,  it  is  made  the  sole 
evidence  permissible  on  the  part  of  the  person  producing  it  to  establish  his  right  of 
entry  into  the  United  States.     Chapter  220,  i  6,  St.  1883-84,  p.  115. 
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cept  in  punishment  for  crime.  Exclusion  for  any  other  cause  is  un- 
known to  our  laws,  and  beyond  the  power  of  congress.  The  peti- 
tioner must  be  allowed  to  land;  and  it  is  so  ordered. 


Hancock  Inspiratob  Go.  v.  Jenks. 
{Uireuit  Court,  E,  D,  Michigan.    February  11, 1884.) 

1.  Patents  for  Inventions — A.icbnded  Apflication —Verification — Act  of 

1836. 

Where  a  patent,  issued  on  a  supplementary  or  amended  application,  under 
the  act  of  1836,  upon  its  face  recites  that  <<  the  patentee  has  made  oath  to  his 
application,*'  this  recitaJ,  in  the  absence  of  fraud,  is  conclusive  evidence,  in  a 
suit  against  an  infringer,  that  the  necessary  oath  was  taken  by  the  applicant 
before  letters  patent  were  granted. 

2.  Same — Combination — CLAncs. 

The  claims  for  a  combination  patent  need  not  include  any  elements  except 
such  as  are  essential  to  the  peculiar  combination  and  are  affected  by  the  in- 
vention. 

8.   BAME^CONBTRaCTION   OF  CLAIMS. 

While  a  patentee  is  limited  by  his  claims,  courts  are  allowed  to  look  at  the 
detailed  specifications,  models,  or  drawings,  for  the  purpose  of  construing  such 
claims. 

4.  Same— Utility  of  Device— Infringement. 

In  a  suit  for  infringement,  that  plaintiff's  device  is  a  useful  one  Is'sufflciently 
shown  by  the  fact  that,  with  other  devices  open  to  him,  defendant  prefers  to 
use  the  mechanism  patented  by  plaintiff. 

0.  Same  — Hancock  Boiler  Injector  — PATENTAsiLrrT— Anticipation  — In* 
frinobhbnt. 

Letters  patent  No.  86,152,  granted  January  26, 1869,  to  John  T.  Hancock* 
for  an  improvement  in  boiler  injectors,  construed,  and  held,  tuat  the  device 
therein  described  was  ti  patentable  invention,  not  anticipated  by  prior  devices, 
and  that  the  first  and  second  claims  thereof  are  infringed  by  the  *'  duplex  in- 
jectors" manufactured,  sold,  and  used  by  defendant. 

Per  Brown,  J. 

6  Same— Reheartno— Rub  Patent. 

On  rehearing,  and  comparison  of  the  Hancock  and  Rue  patents,  hM^  that 
the  latter  did  not  anticipate  the  Hancock  injector. 
Per  Matthews,  Justice;  Brown,  J.,  concurring. 

In  Equity. 

This  was  a  bill  to  recover  damages  for  an  infringement  of  lettera 
patent  No.  86,152,  dated  January  26,  1869,  to  John  T.  Hancock,  for 
an  improvement  in  boiler  injectors.  The  bill  recited,  in  the  usual 
form,  the  grant  of  letters  patent,  the  introduction  into  general  use  of 
the  patented  device,  both  by  the  patentee  and  the  plain^tiff,  the  as- 
sigument  of  the  patent  to  the  plaintiff,  the  infringement  of  the  same 
by  the  defendant  in  the  manufacture,  sale,  and  use  of  "duplex  inject- 
ors," so  called,  and  prayed  for  an  account,  a  decree  for  pro&ts  and 
damages,  and  for  an  injunction.     The  answer  denied,  for.  varioua 
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reasons,  the  validity  of  the  plaintiff's  patent,  and  also  the  infringe* 
ment  by  the  defendant. 

Elmer  P.  Howe  and  Ghauncey  Smith,  for  plaintiff. 

T.  S.  Spragite,  for  defendant. 

Bbown,  J.  The  main  object  of  all  boiler  injectors  is  to  raise  water 
by  means  of  a  vacuam,  created  by  the  condensation  of  steam,  and  to 
force  the  water  so  raised  into  the  boiler  from  which  the  steam  origi- 
nally issued.  The  general  construction  of  all  these  devices  is  mnoh 
the  same.  The  principal  features  of  each  are  common  to  all.  They 
consist  of  an  npright  tube,  through  which  the  water  is  raised  into  a 
chamber  at  the  top,  in  which  a  vacuum  is  created;  a  second  tnbe  at 
right  angles  to  the' first,  provided  with  a  conical  nozzle  of  small  di- 
ameter, through  which  the  steam  is  driven  with  great  velocity  against  • 
the  water  rising  from  the  first  tube.  The  effect  of  the  steam-jet  is — 
First,  to  produce  a  vacuum  in  the  chamber,  about  the  nozzle,  which 
is  filled  by  the  uprising  water;  and,  second,  to  drive  this  water  into 
the  boUer.  In  so  doing  it  is  itself  condensed,  and  returns  with  the 
water  to  the  boiler,  from  which  it  issued.  The  success  of  these  de- 
vices is  dependent  very  largely  upon  the  separation,  as  far  as  pos- 
sible, of  the  water  and  steam  up  to  the  very  point  where  they  come 
in  actual  contact.  The  maximum  of  efficiency  is  attained  when  the 
jet  of  steam  retains  the  same  temperature  which  it  had  when  it  is- 
sued from  the  boiler,  and  when  the  water  to  be  acted  upon  is  as  cool 
as  possible.  The  pressure,  and  consequently  the  velocity,  of  the  pro- 
pelling jet  of  steam  is  then  at  its  maximum.  In  both  injectors  and 
ejectors,  which  differ  from  each  other  mainly  in  the  use  to  which 
they  are  put,  and  not  materially  in  their  construction,  the  jets  may 
be  reversed ;  that  is,  the  steam  may  take  the  place  of  the  water  in 
the  annular  chamber,  and  a  jet  of  water  be  propelled  through  the 
conical  nozzle.  In  all  devices  prior  to  the  plaintiff *s,  the  water  was 
allowed  to  circulate  for  a  greater  or  less  distance  about  the  nozzle 
through  which  the  steam  rushed.  The  effect  of  this  was  twofold: 
First,  to  cool  the  steam  somewhat  before  it  left  the  nozzle,  and 
thereby  diminish  its  velocity;  and,  second,  to  heat  the  water,  and 
thereby  diminish  its  condensing  power  after  it  came  in  actual  con- 
tact with  the  steam.  To  remedy  this  defect  was  the  object  of  Han- 
cock's invention,  which  consists  principally  in  substituting,  for  the 
conical  nozzle  ordinarily  used,  a  plate  or  plug  with  an  oriJioe,  and 
some  other  trifling  changes  incidental  thereto.  In  the  specifications 
the  device  is  described  as  follows : 

"In  the  drawings,  A  A  represent  a  cylinder,  with  induction  pipe,  B,  at 
right  angles  with  A,  the  pipe,  B,  being  connected  with  the  source  of  power. 
G  is  a  concentric  tube,  smaller  than  A,  which  is  placed  within,  and  firmly  at- 
tached at  one  end  to  A.  The  bore  of  this  tube,  G,  is  conical  from  dto  e  and 
from  dtog.  E  is  a  plug  closely  fitted  into  A  at  the  end  opposite  G.  This 
plug  has  a  central,  conical  orifice,  K,  which  presents  an  area  at  its  inner  face 
similar  in  size  to  the  ai*ea  of  tube,  G,  at  d.  This  plug  is  provided  on  its  inner 
face  with  the  annular  recess,  n,  n,  thus  providing  a  passage-way  for  the  motor 
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to  the  bore  of  tube,  C.  The  face  of  tabe,  0,  at  e  is  m  the  same  plane  with  the 
edge  of  orifice,  K,  in  plug,  E,  or  nearly  so.  When  the  plug,  E,  is  in  position 
in  cylinder,  A,  as  shown,  the  annular  recess,  n,  n,  on  its  face  becomes  a  con- 
tinuation of  the  space,  m,  m,  which  surrounds  tube,  G/' 

The  claims  of  the  inventor  are : 

(1)  The  combination  of  plug,  E,  with  orifice,  K,  and  the  tube,  0,  with  the 
chamber,  e  d,  when  they  are  located  relatively  to  each  other,  substantially  as 
described;  (2)  the  plug,  E,  with  orifice,  K,  and  tube,  G,  with  the  chamber, 
e  dt  and  chamber,  d  g,  as  described;  f8)  the  combination^  with  the  above,  of 
the  tube,  D,  substantially  as  describea. 

Defendant  is  charged  with  infringing  the  first  two  claims. 

A  preliminary  objection  was  taken  to  the  validity  of  the  patent, 
upon  the  ground  that  it  appeared  from  the  records  of  the  patent-of- 
fice that  the  supplementary  or  amended  application  upon  which  the 
patent  was  granted  was  verified,  not  by  the  oath  of  the  patentee,  but 
by  that  of  hi&  attorney.  Section  6  of  the  act  of  1836,  under  which 
this  patent  was  granted,  provides  that  the  patentee  shall  deliver  a 
written  description  of  his  invention  or  discovery  in  full,  clear,  and 
exact  terms,  and  shall  particularly  specify  and  point  out  the  improve- 
ment which  he  claims  as  his  own  invention  or  discovery.  The  de- 
scriptions and  drawings  shall  be  signed  by  the  inventor  and  attested 
by  two  witnesses.  The  same  section  also  requires  that  the  applicant 
shall  make  oath  Jthat  he  does  verily  believe  himself  to  be  the  first  in- 
ventor or  discoverer  of  the  art,  machine,  composition,  or  improvement 
for  which  he  solicits  the  patent.  It  has  apparently  become  the  prac- 
tice for  an  attorney  acting  for  the  inventor,  if  the  claims  of  the  latter 
are  rejected  from  any  cause  by  the  commissioner,  to  examine  the 
case*  in  view  of  the  reasons  given  for  such  objection,  and  amend  the 
specifications  and  claims  without  the  knowledge  of  the  inventor,  and 
request  a  re-examination.  The  seventh  section  of  the  same  act,  after 
defining  the  duty  of  the  commissioner  in  case  he  rejects  an  applica- 
tion, enacts  that  '*if  the  applicant,  in  such  case,  shall  persist  in  his 
claims  for  a  patent,  with  or  without  any  alteration  in  his  specifica- 
tion, he  shall  be  required  to  make  oath  or  affirmation  anew,  in  man- 
ner as  aforesaid."  It  is  argued  in  this  connection  that  all  these 
mandatory  provisions  of  the  act  must  be  complied  with  before  the 
commissioner  of  patents  can  take  jurisdiction  in  the  case.  But  con- 
ceding that  the  commissioner  has  no  authority  to  receive  the  oath  of 
the  attorney  to  the  supplementary  application,  there  are  two  answers 
to  the  proposition  that  the  patent  is  thereby  rendered  void: 

(1)  There  is  nothing  in  the  act  requiring  this  oath  to  be  in  writing, 
and,  notwithstanding  the  existence  of  the  supplementary  application, 
verified  by  the  attorney,  it  is  possible  that  the  patentee  appeared  per- 
sonally before  the  commissioner  and  made  the  requisite  oath  in  bis 
presence.  The  commissioner,  having  general  jurisdiction  of  the  sub- 
ject, is  presumed  to  have  complied  with  all  the  requirements  of  the  law 
before  issuing  the  patent.  Indeed,  the  courts  have  gone  so  far  as  to 
v.21p,no.l4— 58 
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hold  that  the  presence  in  the  files  of  the  patent-office  of  a  paper  pur* 
porting  to  be  an  oath,  bat  void  for  want  of  a  jurat,  will  not  defeat 
the  patent.  Walker,  Pat.  §  122;  Crompton  N.Belknap  Mills,  3  Fisher, 
536 ;  Hoe  v.  Kahler,  12  Fed.  Rep.  117.  (2)  We  have  always  under- 
stood that  the  judgment  of  a  court  having  jurisdiction  of  the  parties 
and  of  the  subject-matter,  or  the  decision  of  an  officer  acting  judi* 
cially,  could  not  be  impeached  collaterally  by  showing  that  such  judg- 
ment was  rendered  or  judicial  act  performed  upon  insufficient  testi- 
mony, or  was  even  procured  by  fraud  and  perjury.  So  far  as  this 
principle  is  applied  to  the  judgments  of  a  court  of  record  the  authori- 
ties are  very  numerous.  Freem.  Judgm.  §§  334-338;  Big.  Estop.  145, 
151;  Simms  v.  Slacum,  3  Cranch,  300;  Ammidon  v.  Smith,  1  Wheat. 
447;  Smith  v.  Lewis,  3  Johns.  157;  Marriott  v.  Hampton,  7  Term 
K  269;  Michaels  v.  Post,  21  Wall.  398.  It  is  scarcely  less  fre- 
quently applied  to  the  action  of  a  public  officer  exercising  judicial 
functions,  as  in  granting  patents.  Abbott  v.  Bahr,  3  Chand.  (Wis.) 
193 ;  Jackson  v.  Lawton,  10  Johns.  23 ;  Rubber  Co.  v.  Goodyear,  9 
Wall.' 789. 

But  we  think  that  further  discussion  of  this  proposition  is  ren- 
dered unnecessary  by  the  opinion  of  the  supreme  court  in  Seymour 
V.  Osborne,  11  Wall.  516,  539.  In  this  case  it  was  claimed  that  the 
patent  was  void  because  the  patentees  did  not  make  oath,  before  the 
patent  was  granted,  that  they  did  verily  believe  that  they  were  the 
original  and  first  inventors  of  the  improvements  for  which  the  patent 
was  solicited.  The  court  treated  the  requirements  of  the'  law  with 
regard  to  the  delivering  of  the  written  description  of  the  invention, 
and  of  the  manner  and  process  of  making,  constructing,  and  using 
the  same,  as  conditions  precedent  to  the  right  of  the  commissioner 
to  grant  the  application,  as  they  must  appear  on  the  face  of  the  pat- 
ent, and  are  always  open  to  legal  construction  as  to  their  sufficiency. 
The  same  remark  was  made  with  regard  to  the  drawings  and  models ; 
and  the  farther  requirement  that  the  inventor  shall  make  oath  that 
he  is  the  original  and  first  inventor,  etc.  But  Mr.  Justice  Cliffobd 
winds  up  this  branch  of  the  ^ase  by  observing  "that  extended  exami- 
nation of  the  question,  however,  is  unnecessary,  as  every  one  of  the 
letters  patent  on  which  the  suit  is  founded  contains  the  recital  that 
the  required  oath  was  taken  before  the  same  was  granted;  and  the 
court  is  of  opinion  that  those  recitals,  in  the  absence  of  fraud,  are 
conclusive  evidence  that  the  necessary  oaths  were  taken  by  the  ap- 
plicants  before  the  letters  patent  were  granted."  Now,  in  the  case 
under  consideration,  the  patent  upon  its  face  recites  that  "the  pa- 
tentee has  made  oath  to  his  application  ;**  and  we  are  clearly  of 
the  opinion  that  we  are  not  at  liberty  to  inquire  into  the  truth  of  this 
statement  in  a  suit  against  an  infringer. 

In  the  case  of  Childs  v.  Adams,  1  Fisher,  189,  the  bill  itself  recited 
the  fact  that  the  patentee,  who  was  an  alien,  had  falsely  represented 
himself  as  a  citizen  in  order  to  obtain  a  patent.     Eight  years  after- 
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wards  be  surrendered  the  patent,  and  made  oath  that  he  was  a  citi- 
zen of  Franoe/and  obtained  a  reissue  which  recited  that  the  original 
patent  was  granted  to  him  upon  his  belief  that  be  was  a  citizen  of 
the  United  States,  which  belief  arose  from  ignorance  of  the  laws  of 
the  United  States.  As  the  defect  in  the  jurisdiction  of  the  commis- 
sioner was  thus  brought  directly  before  the  court  upon  the  plaintiff's 
own  allegation  in  the  bill,  of  course  the  court  could  not  avoid  taking 
judicial  notice  of  the  fact  that  the  commissioner  had  no  authority  to 
grant  the  original  patent,  because  of  the  false  suggestion,  and  of  the 
reissue,  because  of  want  of  power  in  the  commissioner  to  grant  it 
eight  years  after  the  invention  had  been  in  public  use. 

In  Eagleton  Manufg  Co.  v.  West,  etc.,  Manufg  Co.  2  Fed.  Ebp.  774, 
the  patentee  died  after  his  original  application  was  made ;  but  he 
authorized  his  attorneys  to  amend  the  application.  At  his  death 
their  authority  ended.  They  made  the  amendments  in  his  name 
without  any  authority  in  fact,  when  the  amendment  should  have 
been  made  by  his  administratrix.  This,  apparently,  appeared  upon 
the  face  of  the  patent,  and  it  was  held  to  be  fatal.  We  do  not  think 
this  case  in  point,  as  plaintiff's  patent  is  entirely  regular  upon  its 
face. 

The  next  objection  taken  to  the  Hancock  patent  is  that  the  claims 
are  for  mere  aggregations  of  elements,  which,  by  themselves,  perform 
no  duty  or  functions;  that  they  must  of  necessity,  to  compel  them  to 
operate  or  perform  any  functions  of  an  injector  or  ejector,  be  com- 
bined and  arranged  with  something  else  besides  the  elements  named 
as  being  combined  in  either  of  the  claims.  In  the  examination  of 
defendant's  expert,  he  gives  it  as  his  opinion  that  the  combination 
would  not  be  operative  for  any  use  or  purpose  without  the  addition 
to  them  of  an  induction  tube  and  a  chamber  to  inclose  the  tube,  G. 
Now,  while  it  is  entirely  true  that  the  combination  stated  in  these 
claims  would  be  obviously  inoperative  without  such  induction  tube 
and  chamber,  still,  by  adding  these  elements,  the  construction  would 
be  equally  inoperative  without  a  boiler  to  furnish  the  steam  and  a 
well  to  supply  the  water,  and  a  pipe  leading  to  and  from  the  boiler. 
But,  in  drawing  the  claims  for  a  combination  patent,  we  'do  not  un- 
derstand it  to  be  necessary  to  include  any  elements  except  such  as  are 
essential  to  the  peculiar  combination,  and  are  affected  by  the  inven- 
tion. Other  portions  of  the  machine  are  usually  shown  in  the  draw- 
ings to  exhibit  their  relation  to  the  patented  combination,  and  they 
are  wholly  unnecessary  to  the  validity  of  the  claims.  Indeed,  it  is 
manifest  that  the  more  elements  introduced  into  the  combination,  the 
easier  it  would  be  to  evade  the  patent;  since,  to  sustain  a  suit  for  in- 
fringing a  combination,  it  must  be  made  to  appear  that  the  defendant 
used  every  element  of  such  combination,  however  immaterial  it  may 
be.     Vance  v.  Campbell,  1  Black,  429. 

In  this  patent  the  patentee  has  claimed  all  that  he  has  invented, 
and  if  he  had  added  more  it  would  have  been  something  which  was 
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already  well  known  and  necessary  to  its  operation,  and  therefore  im- 
plied in  his  claim.  While,  as  observed  by  Judge  BiionasTT  in  DennU 
y.  Cross,  6  Fisher,  138,  141,  '^probably  no  principle  of  patent  law  is 
better  settled  than  that  the  patentee  is  limited  by  his  claim;"  courts 
are  allowed  to  look  at  the  detailed  specifications,  models,  or  drawings 
for  the  purpose  of  construing  such  claims. 

In  Forlmsh  y.  Cook,  2  Fisher,  668,  it  is  said  by  Mr.  Justice  Curtis 
that  "it  is  not  requisite  to  include  in  the  claim  for  a  combination,  as 
elements  thereof,  all  parts  of  the  machine  which  are  necessary  to  its 
action,  save  as  they  may  be  understood  as  entering  into  the  mode  of 
combining  and  arranging  the  elements  of  the  combination.''  So,  in 
Loom  Co.  y.  Higgins,  105  U.  S.  580,  it  was  held  that,  if  an  improve- 
ment of  a  well-known  appendage  to  a  machine  is  fully  described  in  a 
specification,  it  is  not  necessary  to  show  the  ordinary  modes  of  attach- 
ing the  appendage  to  the  machine.  The  letters  patent  are  to  be  read 
as  if  the  machine  and  its  appendage  were  present,  or  in  the  mind  of 
the  reader,  and  he  is  a  person  skilled  in  the  art.  "If  a  mechanical  en- 
gineer inyents  an  improyement  on  any  of  the  appendages  of  a  steam- 
engine,  such  as  the  yalve-gear,  the  condenser,  the  steam-chest,  the 
walking-beam,  the  parallel  motion,  or  what  not,  he  is  not  obliged,  in 
order  to  make  himself  understood,  to  describe  the  engine,  nor  the  par-  . 
tioular  appendage  to  which  the  improvement  refers,  nor  its  mode  of 
connection  with  the  principal  machine." 

It  is  usual  in  the  drawings  to  show  the  relations  of  the  patented 
combinations  to  the  other  portions  of  the  machinery,  but  the  patentee 
is  not  obliged  and  ought  not  to  claim  anything  more  than  such  por- 
tions of  the  combinations  as  are  essentially  a  part  of  his  invention. 

We  are  satisfied,  too,  that  this  combination,  slight  as  its  apparent 
departure  from  other  devices  is,  involyes  an  exercise  of  the  inyentive 
faculty.  It  consists  in  substituting,  for  the  ordinary  nozzle  used  in 
injectors,  a  plate  with  an  orifice,  E,  designed  to  project  into  the  steam- 
chamber,  but  not  sufficiently  far  to  allow  the  temperature  of  either 
the  water  or  steam  to  be  perceptibly  affected  either  by  the  other  be- 
fore they  meet  at  the  mouth  of  the  combining  tube ;  and  in  this  par- 
ticular it  is  obviously  different  from,  if  not  more  valuable  than,  the 
other  patents  which  are  claimed  as  anticipations.  In  the  Giffard 
patent  the  projection  of  the  nozzle  into  the  chamber  is  about  one  and 
a  quarter  inches,  in  the  Barclay  patent  one  inch,  and  in  the  Bue  pat- 
ent  five-eighths  of  an  inch,  whUe  in  the  Hancock  patent  it  ia  less  than 
one-sixteenth  of  an  inch.  This  result  is  obtained  by  a  construction 
so  different  from  that  adopted  in  prior  devices,  that  we  consider  it  to 
be  patentable.  We  think,  too,  by  reference  to  the  drawings,  this  pe- 
culiarity of  construction  of  the  plug,  E,  is  made  sufficiently  manifest 
to  support  the  claim  in  the  language  in  which  it  is  couched. 

There  are  numerous  patents  set  up  as  anticipations  of  the  plain- 
tiff^s,  but  the  steam-nozzle  used  in  the  original  Giffard  patent,  or  some 
other  similar  device  which  permits  the  circulation  of  water  about  the 
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steam-jet,  is  an  element  in  all>  and  in  that  respect  they  fail  to  ac- 
complish what  is  claimed  for  the  plaintiff's  patent.  Undoubtedly  the 
field  upon  which  Hancock  was  experimenting  to  produce  his  device 
was,  considering  the  existing  state  of  the  art,  a  pretty  narrow  one. 

All  of  the  prior  devices  contained  nozzles  which  closely  corre- 
sponded with  the  plug,  E,  and  its  orifice,  A,  a  chamber,  a  combining 
tube  with  two  conical  frustrums,  and  had  it  not  been  for  the  new  result 
produced,  it  would  be  difficult  to  avoid  the  conclusion  that  Hancock  had 
been  anticipated  by  prior  patents;  in  other  words,  that  his  device  was 
nothing  more  than  a  mechanical  variation.  But  that  the  result  he  pro- 
duced was  a  valuable  one  is  evident  from  the  Barclay  patent,  wherein 
the  patentee  surrounds  his  steam  nozzle  by  an  envelope  or  casing, 
leaving  a  free  space  between  the  outside  of  the  nozzle  and  its  casing, 
which  may  be  filled  with  any  non-conducting  substance.  In  his  speci- 
fications, Barclay  states  the  object  of  surrounding  the  steam-nozzle 
with  its  non-conductor  of  heat  is  to  maintain  a  high  temperature  of 
the  steam  until  it  reaches  the  exit  from  its  nozzle,  as  "priming"  (by 
which  we  understand  the  condensation  of  steam)  is  very  injurious 
whilst  forming  the  vacuum.  In  all  the  other  devices  the  water  and 
steam  were  carried  parallel  to  each  other  for  some  distance  before 
coming  in  contact,  and  thereby  the  steam  was  perceptibly  cooled  and 
its  injecting  force  weakened,  while  in  the  Hancock  patent  the  steam 
and  water  approach  each  other  from  opposite  directions  up  to  a  point 
only  one-sixteenth  of  an  inch  from  the  point  of  actual  contact,  so  that 
neither  has  any  perceptible  effect  upon  the  other  until  the  union  takes 
place. 

That  the  duplex  injector  used  by  the  defendant  is  an  infringement 
of  the  Hancock  patent  is  apparent  upon  the  most  casual  inspection, 
and  indeed  is  scarcely  denied  by  the  defendant  himself.  It  is,  in 
fact,  a  duplication  of  the  plaintiff's  invention,  and  consists  of  an 
ejector  or  lifting  apparatus,  which,  by  the  action  of  a  jet  of  steam, 
raises  the  water  from  its  reservoir,  and,  after  discharging  it  into  the 
combining  tube,  delivers  it  to  a  second  apparatus  at  right  angles  to 
the  first,  by  which  it  is  injected  into  the  boiler.  The  construction  of 
the  injector  and  the  ejector  is  substantially  the  same,  and  each  is 
evidently  taken  from  the  plaintiff's  patent.  The  only  perceptible 
differences  between  them  are  that  the  lower  surface  of  the  plug,  E, 
is  in  this  device  somewhat  more  recessed  than  in  the  Hancock  pat- 
ent, and  that  the  diameter  of  the  combining  tube  at  its  throat,  d,  is 
not  exactly  similar  in  size  to  the  inner  diameter  of  orifice,  E.  These 
changes  are  quite  immaterial;  indeed,  they  are  probably  accidental. 
The  orifice,  E,  in  this  device  is  also  made  considerably  longer  than 
in  the  plaintiff's  patent ;  but  that  does  not  seem  to  affect  in  any  way 
the  separation  of  the  inflowing  steam  and  water  before  they  reach  the 
combining  tube,  which  is  the  essence  of  the  Hancock  patent. 

That  the  plaintiff's  device  is  a  useful  one  is  sufficiently  apparent 
from  the  fact  that,  with  other  devices  open  to  him,  the  defendant 
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prefers  to  nse  the  mechanism  patented  by  the  plaintiff.  Smith  v. 
Glendale,  etc,  Co.  1  Holmes,  340;  Leknbeuter  y.  Holthaus,  105  U. 
B.  94. 

Upon  the  whole  we  are  clearly  of  the  opinion  that  plaintiff  is  en- 
titled to  a  decree  for  an  injunction,  and  for  a  reference  to  a  master 
to  assess  its  damages. 


OPINION   AFTEB   BEHEABING. 
(June  25, 1884.) 

Matthews,  Justice,  (orally.)  In  the  matter  that  was  argued  before 
us  yesterday,  Hancock  Inspirator  Co.  v.  Jenks,  we  are  prepared  to  dis- 
pose of  the  application,  made  by  the  defendant  in  the  original  suit, 
upon  a  single  point  arising  in  the  progress  of  the  cause,  involving  a 
comparison  between  the  patent  sued  upon,  of  Hancock,  and  a  patent 
which  it  was  thought  had  anticipated  it,  called  the  Bue  patent.  The 
order  granting  the  rehearing  confined  the  argument  to  the  issue  raised 
by  the  motion,  viz. :  that  the  court,  in  its  former  opinion,  was  in  er- 
ror as  to  the  construction  and  mode  of  operation  of  the  patent  of 
Samuel  Bue,  dated  September  1,  1868;  that  said  patent  was  an  an- 
ticipation of  plaintiff's  patent;  and  that  plaintiff's  patent  was  void 
for  want  of  patentability,  and  was  invalid.  This  did  not  open  the 
whole  question  of  patentability  and  validity  arising  on  all  the  evi- 
dence in  the  case,  but  only,  so  far  as  it  arose  out  of  this  comparison 
between  the  Bue  patent  and  the  Hancock  patent,  so  that  the  ques- 
tion is  a  narrow  one,  and  involves  simply  a  comparison  between  the 
inventions  secured  by  these  two  patents.  The  patent  to  Hancock, 
which  is  the  subject  of  the  suit,  after  describing  the  previous  forms 
of  apparatus  for  the  purpose  of  injecting  water  into  the  steam-boilers 
by  means  of  the  steam,  in  the  specifications  makes  this  statement: 

''When  steam  is  substituted  for  water  as  the  motor  in  such  apparatus,  it  is 
evident  that  the  heat  in  conUict  with  the  shorter  tube  will  cause  the  inclosed 
or  enveloping  matter  to  become  of  a  higher  temperature  as  it  advances  towards 
the  point  where  the  motor  can  first  act  upon  it,  and  thereby  the  motor  be-, 
comes  less  effective  than  it  would  be  were  there  a  greater  difference  in  tem- 
perature between  the  two;  that  is,  the  motor  and  the  body  or  liquid  to  be 
acted  upon." 

This  describes  a  defect  which  had  been  presented  to  the  minds  of 
previous  patentees.  The  injector  consisted  of  two  tubes  placed  ax- 
ially  in  a  line  with  each  other,  through  one  of  which  the  steam  was 
suffered  to  enter,  and  which  penetrated  into  the  chamber,  which  was 
filled  with  water  drawn  from  another  source,  for  the  purpose  of  pro- 
pelling that  water  through  the  second  tube  into  the  boiler ;  and  the 
difficulty  foreshadowed  in  this  connection,  and  which  had  been  pre- 
sented to  the  minds  of  previous  patentees,  was  that  the  steam-tube 
was  projected  into  the  water-chamber  to  such  an  extent  as  that  the 
jet  of  steam  was  subject  to  condensation,  and  so  to  a  diminution  of 
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its  propelling  or  motive  power  to  drive  this  water  through  the  other 
tube  into  the  boiler.  In  one  case,  Barclay's  patent,  the  inventor 
soQf^ht  to  obviate  that  difficulty  by  packing  his  steam-tube  with  a  cas- 
ing of  non-conducting  material,  such  as  asbestos. 

Now  the  statement  in  Hancock's  specification  shows  that  what 
was  present  in  his  mind  was  the  difficulty  arising  in  l^e  operation  of 
this  apparatus  from  two  bodies — the  steam,  which  was  the  motive 
power,  and  the  water,  which  was  the  thing  to  be  moVed-^coming  pre- 
maturely into  such  contact  as  to  diminish  the  motive  power  of  the 
steam  to  condense  or  to  carry  the  body  where  it  ought  to  be  propelled 
through  the  other  tube  into  the  boiler.  Therefore  he  had  presented 
to  his  mind  the  method  of  constructing  some  arrangement  in  this 
apparatus  by  which  the  temperature  in  the  two  bodies  would  be  kept 
as  far  as  possible  from  each  other;  the  heat  in  the  steam  to  be  pre- 
served, and  the  water  to  be  kept  cold.  He  therefore  goes  on  to  say : 
"The  principal  change  which  I  made  in  the  ancient  apparatus  is  at 
this  point,  and  it  consists  in  substituting  a  plate  with  an  orifice  for 
the  tube," — ^that  is,  the  tube  intended  for  the  introduction  of  one  of 
the  two  elements, — "and  some  simple  but  essential  changes  which 
will  now  be  described."  He  then  proceeds  to  describe  what  is  exhib- 
ited in  the  drawings  connected  with  his  patent;  the  arrangement  of 
the  plate  with  the  orifice,  called  a  plug,  with  the  tube  through  which 
the  steam  propels  the  water  into  the  boiler,  (of  course,  these  two  were 
to  be  used  for  the  purpose  indicated,)  with  the  means  of  holding  the 
water  which  is  drawn  into  it  for  the  purpose  of  being  propelled 
through  the  second  of  these  tubes.  The  construction  given  to  the 
patent  was  that  it  was  a  combination  of  those  two  elements,  of  course 
to  be  used  for  the  purpose  indicated,,  and  implying  the  existence  of 
this  water-chamber;  so  that  the  objection  taken  that  the  water-cham- 
ber is  not  mentioned  as  one  of  the  necessary  elements  of  the  combi- 
nation is  not  before  us,  inasmuch  as  it  was  passed  upon  before  by 
the  court  in  construing  this  patent. 

Now,  there  is  nothing  in  the  patent  of  Bue,  so  far  as  the  specifica- 
tions and  claims  are  concerned,  which  suggests  the  idea  which  is 
contained  in  the  patent  of  Hancock.  His  patent  was  for  a  totally 
different  invention.  But  the  argument  is  that  his  drawings  exhibit, 
in  point  of  fact,  the  very  device  which  constitutes  the  change  indi- 
cated by  Hancock  in  his  patent  as  the  point  intended  to  be  covered 
by  it,  viz.,  a  shortening,  a  withdrawing  of  the  projection  attached  to 
the  stem  of  the  pipe  so  as  to  prevent  its  immersion  in  the  water 
chamber  except  to  the  minimum  amount;  and  although  it  is  admitted 
that  in  those  drawings  the  projection  is  shown  to  be  longer  than  in 
Hancock's,  yet  that  is  only  a  question  of  degree,  and  the  idea  of 
overcoming  the  defect  in  that  way  having  been  suggested  in  the  Bue 
patent,  the  increased  efficiency  to  be  attained  by  a  diminution  of  the 
projection  of  the  steam-tube  into  the  water  chamber  was  only  a  ques- 
tion of  mechanifial  skill,  and  I  think  we  are  both  of  the  opinion  (and 
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that  is  admitted  by  counsel  npon  the  other  side)  tbat«  if  that  were 
the  only  differenoe  between  the  invention  shown  in  the  drawings  con- 
nected with  the  Bae  patent  and  the  patent  of  Hanoook,  the  argument 
would  be  well  taken,  and  that  is,  that  adopting  the  idea  contained  in 
a  former  patent,  and,  merely  by  a  contraction  of  the  parts,  increasing 
the  efficiency  in  pursuance  of  some  suggestion,  would  not  be  an  in- 
vention ;  but  we  ^re  of  opinion  that  Hancock's  patent  goes  beyond 
that,  and  that  is  the  precise  difference  between  counsel.  It  is  claimed 
on  the  part  of  the  defendant  that  it  is  the  sole  difference.  It  is 
claimed  on  the  other  side  that  it  is  not  the  sole  difference,  but  thai 
the  difference  consists,  not  in  the  mere  withdrawal  of  the  nozzle  of 
the  steam-tube  from  the  water-chamber  by  contracting  it,  by  dimin- 
ishing its  length,  by  cutting  it  off,  but  it  is  by  a  removal  of  the  water- 
chamber  from  its  position,  which  it  occupied  in  the  previous  devices 
as  being  contained  between  the  two  tubes  equally,  so  that  the  water- 
chamber,  being  pushed  further  from  the  steam-tube,  incloses  and  en- 
velopes the  mixing-tube  where  the  steam  and  water  combine,  and  thus 
serves,  not  only  the  purpose  of  preventing  the  condensation  which 
would  occur  by  its  contact  with  the  steam-tube,  and  so  diminishing 
the  power  and  effect  of  the  steam-jet,  but  promotes  the  rapid  conden- 
sation which  does  take  place  there,  and  which  it  is  intended  to  carry 
out  there,  and  which,  by  a  more  rapid  creation  of  the  vacuum  pro- 
moted by  the  steam,  permits  the  rush  of  water  into  the  mixing-tube, 
and  so  gives  greater  vigor  to  the  effect  of  the  jet  of  steam.  Qo  it  op- 
erates in  a  double  way,  by  withdrawing  its  cooling  effect  upon  the 
steam-jet  and  transferring  it  to  the  other  tube,  where  it  ought  to  be. 
We  think  there  is  a  sufficiently  clear  and  explicit  description  of  the 
arrangement  of  those  devices  contained  in  the  Hancock  patent  to 
distinguish  it  from  all  patents  previously  obtained,  including  that  of 
Bue,  and  that  the  combination  has  no  reference  especially  to  the 
greater  or  less  length  of  the  nozzle  of  the  steam-tube,  but  to  the  ar- 
rangement of  the  tubes  in  connection  with  the  water-chamber  so  as 
to  bring  that  chamber  opposite  to  and  inclosing  the  tube  where  the 
steam  and  water  mix,  and  the  steam  is  condensed,  and  away  from 
the  other.  We  are  clear  in  this  opinion.  Judge  Brown  coinciding 
in  it,  (it  being  his  original  opinion,)  and  as  he  has  heard  nothing  in 
the  argument  tending  to  shake  his  conviction,  the  original  decree  is 
affirmed,  and  will  be  entered. 

Brown,  J.  Counsel  will  recollect  that  on  the  original  hearing  of 
this  case  the  argument  covered  a  much  larger  field  than  the  rehear- 
ing, involving  questions  not  only  as  to  the  validity  of  the  patent  upon 
its  face,  and  its  probable  anticipation  by  the  Bue  patent,  but  ques- 
tions as  to  the  regularity  of  the  proceedings  in  the  patent-office;  and 
while,  of  course,  I  considered  all  these  points  in  delivering  the  orig- 
inal opinion,  I  must  say  that  upon  the  application  for  a  rehearing, 
where  all  the  stress  was  laid  upon  one  point,  I  was  somewhat  shaken 
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in  my  previoos  conTiotions.  At  the  same  time,  if  the  question  had 
been  reargued  before  myself  alone,  I  should  have  affirmed  the  original 
decree,  upon  the  ground  that  a  rehearing  before  the  same  judge  will 
not  be  granted  unless  he  is  clearly  of  opinion  that  he  was  mistaken 
-in  his  original  judgment ;  hence  I  thought  it  a  proper  ease  to  call 
upon  the  circuit  justice  to  resolve  my  doubts.  I  am  entirely  con- 
tent, upon  the  rehearing,  with  the  opinion  originally  announced.  I 
confess  I  am  not  able,  speaking  as  one  who  is  not  practically  ac- 
quainted with  mechanics  and  machinery,  to  see  the  great  benefit  of 
this  apparatus  over  the  other,  the  improvement  being  largely  in  the 
shortening  of  the  tube;  at  the  same  time,  the  burden  of  proving  that 
is  upon  the  defendant,  and  it  is  a  burden  which  I  apprehend  would 
be  a  pretty  difficult  one  to  carry,  in  view  of  the  large  sales  made  by 
the  plaintiff  in  this  suit,  and  the  adoption  by  the  defendant  of  this 
device  in  preference  to  all  others.  I  think  that  is  very  strong  evi- 
dence that  there  must  be  a  superiority,  in  the  minds  of  experienced 
engineers,  in  the  Hancock  patent,  and  I  think  there  is,  in  respect 
to  its  mechanism  and  the  details  mentioned  by  the  circuit  justice, 
quite  a  marked  distinction  between  it  and  the  Bue  patent. 


Neill  and  another  t;.  Thb  Fbanois,  etc. 

{UUtnet  Court,  8.  D.  Neiw  York.    September  20, 1884.) 

L  Maiutihb  Lien— Suppltks^Foreiqn  Port—Chabtbrer. 

Where  the  charterer  of  the  steamer  F.  for  the  **  centennial  season,*'  not  be- 
ing master,  applied  in  person  to  coal  dealers  in  Philadelphia  for  coal,  upon  her 
first  trip  thither  from  Bridgeport,  Connecticut,  stating  that  he  had  a  charter 
for  the  season,  and  directed  the  coal  to  be  billed  to  him,  and  gave  in  payment 
his  checlc  on  a  Bridgeport  bank,  stating  that  it  was  not  then  good,  but  he 
thought  it  would  be  when  presented,  and  no  reference  was  made  to  the  vessel 
as  a  source  of  credit,  and  there  was  no  inquiry  made  of  the  master  or  dealing 
with  him,  or  with  anv  other  officer  or  agent  of  the  ship,  and  the  charterer  had, 
by  the  terms  of  the  charter-party,  agreed  to  pay  for  all  such  supplies,  hM,  that 
the  circumstances  indicated  to  the  libelants  that  the  application  for  coal  was 
upon  the  charterer's  credit  only,  and  that,  in  furnishiDg  the  coal  thereupon 
without  any  dissent  or  reference  to  the  credit  of  the  ship,  or  inquiry'  of  the 
master,  the  libelants  must  be  held  to  have  acquiesced  in  trusting  to  the  char- 
terer only,  and  that  the  ship  was  not  bound. 

2.  Bamb— Personal  Credit. 

In  dealing  with  a  known  charterer  in  a  foreign  port  for  mere  ordinary  sup- 
plies, the  dealings  are  prima  faeie  upon  his  personal  credit  only.  SanUe,  no 
sound  legal  or  conunercial  reason  exists  why  such  dealings,  not  being  a  case 
of  actual  necessity  or  distress,  should  not  be  held  subject  to  the  precise  limita- 
tions in  the  charter  of  which  the  material-man  has,  or  is  affected  with,  knowl- 
edge. 

In  Admiralty. 

Huntley  A  Bower,  for  libelants. 

WiUiam  P.  Dixon,  for  claimants* 
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Brown,  J.  This  libel  was  filed  to  recover  $292.50,  the  price  of  65 
tons  of  coal  supplied  to  the  steamer  Francis  at  Philadelphia  on  May 
17, 1876.  The  general  owners,  the  Providence  &  Stonington  Steam- 
ship Company  of  Bhode  Island,  appear  as  claimants  of  the  steamer, 
and  deny  that  any  lien  was  acquired  upon  the  vessel. 

The  proof  shows  that  in  the  spring  of  1876  the  claimants  char- 
tered the  steamer  to  one  H.  M.  Hoyt»  of  Bridgeport,  Connecticut,  to 
run  as  an  excursion  steamer  between  Bridgeport  and  Philadelphia 
during  the  centennial  season ;  that  the  captain  of  the  steamer  was 
designated  by  the  claimants,  but  that  he  was  to  be  in  the  employ 
and  pay  of  the  charterer,  who  had  exclusive  possession,  control,  and 
management  of  the  steamer  during  the  term  for  which  she  was  hired; 
that  the  charter  contained  a  further  clause  providing  that  the  char- 
terer should  "provide  and  pay  for  all  the  coal,  fuel,  pilotages,  and  all 
other  charges  whatsoever;"  that  Hoyt  took  possession  of  the  steamer 
under  the  charter,  accompanied  her  to  Philadelphia,  and  applied  to 
one  Ziegler  for  coal,  informing  him  of  the  charter;  that  Ziegler,  being 
a  retail  dealer  only,  was  unable  to  obtain  the  drawback  allowed  to 
wholesale  dealers,  and  thereupon  introduced  Hoyt  to  the  libelants, 
who  were  wholesale  dealers,  and  who,  by  shipping  coal  on  board 
under  a  bill  of  lading,  could  procure  and  allow  to  Hoyt  a  certain 
drawback  upon  the  price ;  that  Hoyt  told  the  libelants,  when  making 
arrangement  for  the  coal,  that  he  had  chartered  the  Francis  to  run 
between  Bridgeport  and  Philadelphia  during  the  centennial  season, 
and  wanted  coal  for  her;  that  at  the  same  time  he  told  the  libelants 
''to  make  out  the  bills  to  him,"  which  was  done,  and  that  he  gave  to 
the  libelants  his  check  for  the  amount,  drawn  upon  a  bank  at  Bridge- 
port, telling  them  that  the  check  was  not  then  good,  but  that  he 
thought  it  would  be  good  by  the  time  it  was  presented.  Nothing  was 
said  between  Hoyt  and  the  libelants  as  to  any  credit  of  the  ship. 
Hoyt  received  from  the  libelants  an  order  on  the  Beading  Bailroad 
Company  for  delivery  of  coal  at  Bichmond,  some  two  or  three  miles 
up  the  river,  and  the  steamer  went  there  and  took  it  aboard,  giving 
a  bill  of  lading  therefor,  upon  which  the  usual  drawback  was  allowed. 

There  is  no  evidence  in  regard  to  the  credit  of  Hoyt  in  Philadel- 
phia. He  was  not  before  known  to  the  libelants.  The  coal  does 
not  appear  to  have  been  charged  to  the  ship,  but  was  billed  to  Hoyt 
only,  in  accordance  with  his  directions.  One  of  the  libelants,  how- 
ever, testified  that  they  would  not  have  sold,  on  the  credit  of  Hoyt 
only,  if  they  had  not  supposed  they  had  a  lien  on  the  vessel.  It 
is  not  testified  that  anything  was  said  by  either  about  any  credit 
of  the  vessel,  but  it  is  clear  that  the  coal  was  directed  by  Hoyt  to  be 
billed  to  him.  Neither  the  captain  nor  any  other  officer  of  the  ship 
took  any  part  in  the  purchase  of  the  coal.  The  captain  testified  that 
he  notified  Ziegler,  who  came  aboard  the  vessel,  that  the  steamer  was 
not  to  be  liable  for  any  supplies;  Ziegler,  however,  denies  this.  It 
is  probable  that  the  captain*s  notice  was  to  some  other  person.     The 
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oheck/on  presentment,  was  protested  for  non-payment,  and  this  libel 
was  subseqnently  filed  in  September  following.  . 

The  above  facts  pcesent  a  case  in  most  respects  similar  to  that  of 
Stephenson  v.  The  Francis,  21  Fed.  Rep.  715,  in  which  I  have  re- 
cently held  that  no  lien  was  acquired.  The  bill  of  lading,  in  this 
case,  was  a  mere  form  adopted  to  procure  the  drawback,  and  has  no 
bearing  on  the  question  of  lien.  In  the  present  case  there  is  not,  it 
is  true,  the  same  evidence  as  in  the  former,  that  the  captain  expressly 
stated  to  the  libelants  that  the  ship  would  not  be  bound;  but  the 
libelants  were  fully  informed  that  Hoyt  was  the  charterer  for  the 
centennial  season,  and  having  that  knowledge  they  must  have  under- 
stood, as  business  men,  that  he  was  bound  to  provide  and  pay  for  the 
coal;  and  that  in  applying  for  the  coal  in  person,  and  in  directing  it 
to  be  billed  to  him,  he  was  acting  in  conformity  with  his  obligations 
to  the  general  owners,  and  did  not  intend  that  the  ship  should  be 
held;  and  in  supplying  the  coal  without  any  dissent  from  Hoyt*s 
propositipn,  or  intimating  any  claim  upon  the  ship,  they  must  be  un- 
derstood as  acquiescing  in  his  proposition,  which  was,  in  effect,  to  fur- 
nish the  coal  on  his  personal  credit  only,  in  conformity  with  his  ob- 
ligation to  the  general  owner.  To  my  mind,  these  circumstances, 
with  the  giving  of  the  check  in  payment,  and  the  absence  of  all  ref- 
erence to  the  ship  as  a  source  of  credit,  negative  any  idea  that  the 
ship  was  intended  to  stand  as  security,  or  to  be  bound  for  the  debt. 
There  is  nothing  unusual  or  improbable  in  such  a  personal  trust  for 
a  small  bill  for  so  brief  a  period  in  the  beginning  of  a  season's  busi- 
ness. It  is  the  habit  of  business  men,  in  all  branches  of  trade,  to 
take  small  risks  in  this  way  at  the  beginning  of  a  season's  trade. 

I  have  no  doubt  that  the  captain,  as  he  testifies,  did  notify  some 
one  who  came  on  board  in  reference  to  the  coal  that  the  ship  would 
not  be  bound.  He  was  nominated  by  the  claimants  to  look  after 
their  interests;  and  it  was  his  duty  to  give  such  notices  to  persons 
furnishing  ordinary  supplies  to  the  steamer.  The  only  reason  why 
the  libelants  were  not  so  notified  expressly,  was  that  they  did  not 
deal  With  the  ship  or  her  captain,  but  with  the  charterer  away  from 
the  ship.  This  furnishes  an  additional  reason  why,  in  the  absence  of 
all  reference  to  the  ship  as  a  source  of  credit,  the  libelants  should  be 
held  prima  facie  to  be  dealing  with  the  special  owner  on  his  own  re- 
sponsibility only,  as  I  have  previously  held.  The  knowledge,  more- 
over, that  he  had  chartered  the  ship  for  the  centennial  season,  and 
was  himself  applying  for  coal  upon  bis  own  check,  if  not  of  itself  suf- 
ficient to  indicate  that  he  was  bound  to  provide  and  pay  for  it,  and 
that  he  intended  to  do  so  without  charging  the  ship,  was  at  least  suf- 
ficient to  put  them  upon  inquiry  as  to  the  terms  of  the  charter,  and 
therefore  to  affect  them  with  knowledge  of  it;  and  this  knowledge, 
coupled  with  the  charterer's  application  for  the  coal  and  proposed 
payment  by  his  own  check,  must  have  shown  them  that  no  credit  of 
the  ship  was  intended,  but  the  contrary.     The  libelants  could  not 
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reasonably  have  imagined  that  the  steamer,  during  this  "oeiitennial 
season, "  was  to  be  run  by  the  charterer  at  the  ship's  expense.  The  no- 
tice to  them  of  the  charter,  and  the  charterer's  iorm  of  application  for 
coal,  still  further  strengthened  this  natural  presumption.  Had  they 
designed  to  secure  the  credit  of  the  ship,  it  was  their  duty,  under  these 
circumstances,  either  to  state  this  to  Hoyt,  seeing  he  was  clearly 
proposing  his  own  credit  only,  or  (as  in  my  judgment  th^y  ought 
legally  to  be  held  bound  to  do)  to  inquire  of  the  captain  of  the  ship, 
as  the  person  representing  the  interests  of  all.  In  dealing,  not  with 
the  master,  who  in  a  foreign  port  represents  by  the  marine  law  the  in- 
terests  of  all  parties,  and  presumptively  knows  the  needs  of  the  ship, 
and  its  limitations,  but  with  a  known  charterer  only,  not  being  an  of- 
ficer of  the  ship,  and  for  mere  ordinary  supplies,  there  is  no  sound 
legal  or  commercial  reason  why  such  dealings,  not  being  a  case  of 
actual  necessity  or  distress,  should  not  be  held  subject  to  the  precise 
limitations  of  the  charterer's  powers  as  specified  by  the  charter,  of 
which  the  material-man  has,  or  is  aflfected  with,  knowledge.  All  that 
the  captain  could  do  for  the  protection  of  the  ship  was  to  notify  those 
who  dealt  with  the  ship  herself  through  him,  or  her  officers,  that  she 
was  not  to  be  bound  for  supplies ;  and  this  it  must  be  inferred  from 
his  testimony  that  he  did. 

In  the.  case  previously  referred  to  I  held  that  an  owner,  though  in 
a  foreign  port,  not  being  master,  in  obtaining  supplies  on  his  own  per- 
sonal order,  without  any  reference  to  the  ship  as  a  source  of  credit, 
does  BO,  prima  facie,  on  his  own  personal  credit;  that  in  order  to  hold 
the  ship  the  material-man  must  show  either  an  agreement  or  some 
circumstances  indicating  a  common  intention  to  bind  the  ship.  In 
the  present  case,  not  only  is  no  such  intention  shown,  but  the  circam- 
stances,  to  my  mind,  clearly  indicate  the  contrary. 

The  libel  must  therefore  be  dismissed;  but,  under  the  ciroumstan- 
ces^  without  costs. 


The  New  Ha.mpshibb. 
{Diitriet  Oourt^  B,  D.  Michigan.    January  13, 1880.^ 

1.  ADXIRAinr  JURIBDTOnON  —  GONTRAOT  TO  GARBT  CAROO  AND  HAKB   SaLS  — 

Failure  to  Account — Liabilitt  of  Vbssel. 

The  owner  and  master  of  a  yessel  contracted  to  carry  a  cariro  to  its  place  of 
destination,  to  seU  it,  and  return  the  proceeds  to  the  consignor,  less  his  freight. 
The  master  sold  the  cargo,  but  did  not  return  or  account  for  the  proceeds. 
Held',  that  the  yessel  was  not  liable,  and  that  a  court  of  admiralty  had  no  juris- 
diction. 

2.  Bams— DBLrvBRT  to  Naked  Consiqkbb. 

But  if  this  had  been  a  contract  to  deliver  the  cargo  to  a  ecmHgnee  aireadp 
named,  and  to  collect  from  him  the  freight  charges  and  adyances,  together 
with  the  price  thereof,  and,  after  deducting  the  freight,  to  pay  the  consignor 
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the  balance,  and  snch  a  contract  were  shown  to  be  osnal  and  custooiary  In 
the  trade  in  which  the  vessel  was  engaged,  tt  Meim  the  vessel  would  be  liable 
for  the  conversion  of  the  money. 

In  Admiralty.     On  ezeeptions  to  libel  for  breach  of  contraot. 

The  libel  set  forth  the  shipment,  on  board  the  schooner  New  Hamp- 
shire then  lying  at  Presque  Isle,  and  bound  to  Detroit,  of  a  cargo  of 
cedar  posts,  which  the  master,  who  was  also  the  owner,  agreed  to 
carry  to  Detroit,  and  there  dispose  of,  and  pay  the  proceeds  of  the 
sale  to  the  libelant,  for  a  freight  of  one  dollar  and  seventy-five  cents 
a  cord,  to  be  retained  from  such  proceeds;  that  the  schooner  arrived 
at  Detroit  with  her  cargo,  which  the  master  sold  at  five  dollars  a 
cord,  but  has  never  yet  delivered  or  accounted  to  the  libelant  for  the 
proceeds  of  the  same.  To  this  libel  claimant  excepted  for  want  of 
jurisdiction. 

John  C.  Donnelly,  for  libelant. 

George  E.  Halliday,  for  claimant. 

Bbown,  J.  The  gist  of  the  action  in  this  case  is  the  receipt  and 
misappropriation,  by  the  master,  of  the  proceeds  of  the  cargo.  As  he 
was  owner,  as  well  as  master,  there  can  be  no  doubt  that  he  is  liable 
in  some  form  of  action.  The  real  question  is  whether  the  contract 
to  carry  the  posts,  to  sell  them,  and  return  the  proceeds,  is  a  single, 
indivisible  contract,  and  that  a  maritime  one ;  or  whether,  in  fact, 
there  are  not  two  contracts :  one  as  master  to  transport  the  cargo,  and 
one  as  factor  to  sell  the  same,  and  account  for  the  proceeds.  In  this 
case  one  of  these  contracts  would  be  clearly  maritime,  the  other  not. 
If  it  were  a  simple  case  of  a  contract  to  deliver  the  cargo  to  a  con- 
signee named,  and  to  collect  from  him  the  freight  charges  and  ad- 
vances,  together  with  the  price  thereof,  and  after  deducting  the  freight 
to  pay  to  the  libelant  the  balance,  and  such  a  contract  were  shown 
to  be  usual  and  customary  in  the  trade  in  which  the  vessel  was  en- 
gaged, I  should  find  little  difficulty  in  holding  it  to  be  an  entire  mar- 
itime contract,  for  which  the  vessel  would  be  liable.  This  was  held 
to  be  the  law  in  the  case  of  The  Hardy,  1  Dill.  460;  and  also  by  the 
learned  judge  for  the  districts  of  Mississippi  in  the  unreported  case 
of  The  Emma.  In  delivering  his  opinion  in  this  latter  case.  Judge 
Hill  drew  a  distinction  between  cases  where  the  master  of  the  vessel 
contracts  to  deliver  goods  to  the  consignees  to  whom  they  had  been 
sold,  and  collect  and  bring  back  the  price  thereof  to  the  shipper  upon 
a  G.  0.  D.  bill  of  lading,  and  cases  where  a  cargo  is  delivered  to  a 
vessel  upon  a  contract  with  the  master  that  he  shall  convey  them  to 
some  market,  and  there  sell  them  for  the  account  of  the  owner,  and 
return  the  money  to  the  shipper.  In  the  one  case  the  collection  of 
the  money  is  regarded  as  a  mere  incident  to  the  carrying  and  delivery 
of  the  cargo;  in  the  other,  the  master  is  vested  with  certain  duties  as 
the  agent,  not  of  the  owner  of  the  vessel,  but  of  the  owner  of  the  cargo. 
This  contract  to  make  sale  of  the  cargo  is  entirely  outside  his  duties 
as  master,  and  is  a  service  in  no  sense  maritime,    I  find  this  dis- 
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tinction  sustained  by  a  great  weight  of  authority,  although  there  are 
two  or  three  cases  in  which  a  different  conclusion  seetns  to  have  been 
reached. 

In  Kemp  v.  Coughtry,  11  Johns.  107,  the  master  received  a  quan- 
tity of  flour  to  be  carried  to  New  York,  and  sold  in  the  usaal  oourse 
of  such  business,  for  the  ordinary  freight.  The  flour  was  sold  by  the 
master  for  cash,  and,  while  the  vessel  was  lying  at  the  dock,  the  cabin 
was  broken  open,  and  the  money  stolen  out  of  the  master's  trunk 
while  he  and  the  crew  were  absent.  It  was  held  that  the  owners  of 
the  vessel  were  answerable,  though  no  commissions  were  allowed  be- 
.  yond  the  freight  for  the  sale  of  the  goods  and  bringing  back  the  money. 
But  the  opinion  of  this  case  was  apparently  put  upon  the  ground 
that,  after  the  receipt  of  the  money  and  its  deposit  upon  the  vessel, 
the  master  became  as  much  of  a  common  carrier  of  the  money  as  he 
had  been  of  the  cargo,  and  stood  in  the  same  position  as  if  he  bad 
exchanged  this  cargo  for  another,  and  laden  it  on  his  vessel  to  be  car- 
ried to  the  original  port  of  departure.  It  was  held  that  it  made  no 
difference  whether  the  return  cargo  was  in  money  or  in  goods.  It 
will  be  observed  the  breach  was  not  for  a  failure  to  account  for  the 
proceeds,  but  for  a  loss  occurring  after  they  were  placed  on  board  the 
vessel. 

In  the  case  of  Harrington  v.  McShane,  2  Watts,  443,  the  facts  were 
substantially  the  same,  except  that  the  vessel  and  money  were  acci- 
dentally burned  on  the  return  trip.  The  court  held  the  vessel  liable 
upon  the  express  ground  that  she  was  as  much  a  common  carrier  of 
the  money  upon  the  return  trip  as  she  was  of  the  outward  cargo,  and 
drew  a  distinction  between  the  acts  of  a  master  as  a  common  carrier 
and  a  factor:  "On  their  arrival  at  the  port  of  destination,  and  land- 
ing the  flour  there,  this  character  of  conmion  carrier  ceased,  and  the 
duty  of  factor  commenced.  When  the  flour  was  sold,  and  the  spe- 
cific money,  the  proceeds  of  sale,  separated  from  other  moneys  in  the 
defendant's  hands  and  set  apart  for  the  plaintiffs,  was  on  its  return 
to  them  by  the  same  boat,  the  character  of  common  carrier  reat- 
tached. The  return  of  the  proceeds  by  the  same  vessel  is  within  the 
scope  of  the  receipt,  and  of  the  usage  of  trade  as  proved,  and  the 
freight  paid  may  be  deemed  to  have  been  fixed  with  a  view  to  the 
whole  course  of  the  trade,  embracing  a  regard  for  all  the  duties  of 
transportation,  sale,  and  return." 

In  a  subsequent  case  in  New  York  (Williams  v.  Nichols,  13  Wend. 
58)  the  court  held  that  where  the  master  of  a  vessel  is  also  the  con- 
signee of  the  cargo,  he  stands  in  the  relation  of  agent  to  two  distinct 
principals :  in  the  stowage  of  the  cargo,  its  safe  conveyance,  and  de- 
livery, he  is  the  agent  of  the  ship-owner;  but  in  its  sale  and  account- 
ing for  its  proceeds,  he  is  the  agent  of  the  consignor;  and  in  such 
case,  where  the  owner  receives  only  the  freight,  and  the  master  eom^ 
missions  upon  the  sales,  and  the  master  neglects  to  account  for  the 
proceeds,  an  action  will  not  lie  against  the  owner.     This  case,  ex- 
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cept  in  the  fact  that  the  master  received  a  commission,  is  directly  in 
point.  See,  also,  The  Waldo,  Davies,  161;  2  Pars.  Shipp.  21;  The 
Robinson;  cited  in  1  Brown,  Adm.  221 ;  Peck  v.  Laughlin,  21  Alb. 
Law.  J.  94. 

In  Emery  v.  Hersey,  4  Me.  407,  the  cotrft  held  the  owner  of  the  ves- 
sel liable,  as  well  for  the  payment  of  the  proceeds  to  the  shipper  as 
for  the  safe  transportation  of  the  goods;  it  being  shown  to  be  the 
usual  course  of  business  for  goods  shipped  on  freight  to  be  consigned 
to  the  master  for  sale  and  return.  This  case,  however,  is  practically 
overruled  by  Stone  v.  Waitt,  31  Me.  409,  in  which  the  court  held  that 
in  making  the  sale  the  master  was  acting  in  the  distinct  character  of 
supercargo.  The  earlier  case  is  nowhere  quoted  in  the  opinion,  but 
I  find  it  diflScnlt  to  reconcile  the  two. 

In  Moseley  v.  Reed,  2  Conn.  389,  the  master  signed  al}ill  of  lading 
uith  the  knowledge  and  assent  of  the  owner,  in  which  the  master  was 
named  as  the  consignee,  and  it  was  held  obligatory  upon  the  owner, 
who  thereby  became  the  consignee  as  well  as  the  carrier  of  the  goods, 
and  liable  for  them  to  the  shipper;  but  the  chief  justice,  in  deliver- 
ing his  opinion,  appears  to^  put  his  conclusion  upon  the  ground  that 
the  owner  assented  to  the  bill  of  lading,  whereby  the  master  was 
charged  with  the  responsibility  of  selling  the  property  and  account* 
ing  for  the  proceeds. 

While  there  are  some  intimations  in  these  common-law  cases  that 
would  seem  to  support  the  theory  that,  under  certain  circumstances, 
the  owner  might  be  liable  for  the  acts  of  the  master  in  selling  the 
goods,  there  are  none  of  them  which  decide  this  point,  except  the 
early  case  in  Maine,  which  is  practically  overruled  by  the  subsequent 
case  in  the  same  state.  The  cases  of  The  Waldo,  The  Emma,  and 
The  Robinson  are  the  only  ones  in  which  the  point  seems  to  have 
been  discussed  in  the  admiralty  courts,  and  all  of  them  are  adverse 
to  the  position  assumed  by  the  libelant  here.  The  case  of  Monteith 
V.  Kirkpatrick,  3  Blatchf.  279,  is  not  in  point.  I  think,  upon  au- 
thority as  well  as  upon  reason,  the  libel  does  not  show  a  case  within 
the  jurisdiction  of  the  court.  If  it  had  appeared  that  the  master  had 
received  the  proceeds  of  the  sale,  and  taken  them  aboard  the  schooner 
for  the  purpose  of  carrying  them  back  to  the  original  port  of  depart- 
ure, and  in  the  course  of  the  return  voyage  they  were  lost,  the  liabil- 
ity of  a  common  carrier  might  be  held  to  reattach;  but  there  is  no 
allegation  of  this  kind  in  the  libel.  I  think  the  court  has  no  juris- 
diction in  the  case,  for  the  reason  that  the  contract  of  the  master  to 
sell  the  goods  and  account  for  the  proceeds  was  not  maritime. 

The  libel  must  therefore  be  dismissed,  but  without  costs,  as  the 
want  of  jurisdiction  appears  upon  the  face  of  the  pleadings. 


Digitized  by 


Google 


928  FBDBBAL  BEPOKTIBB* 

BaiTTON  V.  The  Vkntube. 

{DUMct  Oawri^  W.  D.  Pennsylvania.    October  Tenn,  1884.) 

Admiralitt  Jurisdiction— Mortgaob  of  Vessbl  fob  Pubosaib  Mohbt. 

A  mortgage  of  a  vessel  to  secure  purchase  money  is  not  a  maritime  oontract, 
and  a  court  of  admiralitv  will  neither  decree  a  foreclosure  thereof  nor  enforce 
the  mortgagee's  right  of  possession  under  it. 

In  Admiralty.    Stir  motion  to  dismiss  libel. 

Bird  d  Porter^  for  libelant. 

Barton  d  Son,  for  respondents. 

AoHBBON,  J.  It  appears  by  the  admissions  now  of  record,  and  from 
the  copy  furnished  the  conrt,  that  the  instrument  of  January  17, 
1883,  recited  in  the  libel,  is  nothing  more  than  a  mortgage  of  five- 
sixteenths  of  the  steam  tow-boat  Venture,  to  secure  the  payment  of 
certain  promissory  notes  given  for  purchase  money  due  the  mortga- 
gees upon  a  sale  by  them  to  the  mortgagors  of  shares  in  the  boat. 
Now  it  is  settled  that  such  mortgage  is  not  a  maritime  contract,  and 
that  a  court  of  admiralty  will  neither  decree  a  foreclosure  thereof  nor 
enforce  the  right  of  the  mortgagee  to  possession  under  it,  Bogart  v. 
The  John  Jay,  17  How.  399 ;  Schuchardt  v.  Ship  Angelique,  19  How. 
239;  The  Lottawanna,  21  Wall.  688.  These  cases  are  decisive 
against  the  jurisdiction  of  the  court  over  the  controversy  here,  even 
did  the  authorities  cited  by  the  libelant's  counsel  hold  a  contrary  doc- 
trine. But  they  do  not.  For  example,  in  the  case  of  The  Martha 
Washington,  1  Cliff.  463,  there  had  been  a  decree  of  foreclosure,  and 
the  absolute  title  had  become  vested  in  the  libelant  before  suit 
brought.  — •— - 

The  motion  to  dismiss  the  libel  for  want  of  jurisdiction  must  be  al- 
lowed.    Let  such  decree  be  drawn. 


EhD  of  VOLUICB  21. 
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